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FOPUIMYHMI KA3YC Y CHJIOBOMY 3ATPUMAHHI
MPAIIBHUKAMM MOJIILIT

Po3rsiIar0ThCs aKTyalIbHI MUTaHHS CYTi FOPUANYHOTO Ka3ycy sSiK HEBUHHOI'O 3aIIO/[isIHHS IKOAN
HOJIEHCHKUMH i/l Yac IPOBEACHHS CUJIOBOTO 3aTPUMAaHHS y HPHU3Mi KPUMiHAIBHOTO 3aKOHOJIABCTBA
Vkpainu. 3aisi NMOBHOTO BHMBYEHHS 3a3HAYCHOI TeMaTWUKH Oylo 37iliCHEHE MOpPIBHSIHHI CyMIKHHX
iHCTUTYTIB KPUMIHAJILHOTO IMpaBa: OOCTaBHH, L0 BUKIJIIOYAIOTh KPUMIiHAJIBHY MPOTUIIPABHICTh JisIHHS,
(dopM BuHH, KpaiiHbOI HEOOXiIHOCTI Ta HeoOXinHOI 0OopoHH. Bu3HaueHo nekinbka ocOONMBOCTEH, 110
[pUTAMaHHI IOPHIMYHOMY Kasycy B CHJIOBOMY 3aTPMMaHHI KPHUMiHAJbHHMX IPaBONOPYLIHHKIB
npaniBHuKaMu HamionaneHoi mominii Yipaiau. Takok po3TismaroThCsi MOXIIHBI FOPUINYHI HACHIIKH
MOPYILIEHHS TPaBWJI 3aTPUMAaHHS, KOTPi MOXXYTb IIPU3BECTH JO CKApPI' LIOAO MOPYLICHHS NPAaB JIIOIUHH,
HEOOXiJHOCTI BIJAIIKOAYBaHHS MaTepiaibHOi Ta MOpAJIBHOI ILIKOAM, a TaKmK JO0 KPUMiHAJIbHOL
BiZIOBiAaIbHOCTI. HaronorryeTscst Ha BaXJIMBOCTI JOTPUMAaHHS 3aKOHOJABYMX BUMOT IIOAO 3aTPUMaHHS
Ta BiJIOBITHUX MPOLEAYP, 00 YHUKHYTH IOPUANYHHUX MPOOIEM.

IIpoBenene nocmikeHHS Oyne KOPHCHHAM JIJIsi TIPAIiBHUKIB IO Ta BCiX, XTO I[IKABUTHCS
[paBaMU JIFOIMHY 1 3aXMCTOM IX Bi/l MOXJIMBHX IIOpYIICHb. BOHO TaKOX MOXKE JOMOMOI'TH MOMNILEHCHKUM
Kpalle po3yMiTH IOPHIMYHI aCMEKTH CHJIOBUX 3aTpUMaHb 1 IONEPEIUTH MOXIIMBI HOPYIICHHS IpaB
JIFOJIUHU.

Kniouosi cnosa: noniyis, cunoge 3ampumanusi, 3ano0IAHHA WKOOU, (POpMU GUHU,
NOMUTIKA, 06CMABUHU, Uf0 BUKTIOUAIOMb KPUMIHATIBHY NPOMUNPAGHICIY OisHHS.

INoctanoBka mnpodiaemu. UnHHa HOpPMAaTHUBHA-NIpaBOBa 0a3a, IO peErJIaMEHTYe
MOPSIIOK, TIJACTaBM W  OCOONMBOCTI 3aTPUMaHHS KPUMIHAJIBHOIO IPABOMOPYIIHUKA
npaliBHUKaMH PaBOOXOPOHHUX OPTaHiB, Mae JIesKi MPOTraJMHK, 30KpeMa, He BPaxOBYe MEeBHI
BUMAJIKH, KOTpi BigOyBalOThCs Ha NpakTHi. Yepe3 I BHHUKAE IOPUIUYHUNA Kazyc, IO
BUSIBJISIETBCS Y HEBUHHOMY 3aIlOMiSHHI IIKOAH MOMIEHCEKUMH ITiJl 4ac MPOBEICHHS CHUIIOBOI'O
3arpuMaHHs. J{OCHiDKEHHS Takoro IOPHUAMYHOrO Ka3ycy Ha ChOTOJHI € aKTyalbHUM 1
MIPIOPUTETHUM.

AHaniz nyOnikaniii, B fIKHX 3al04aTKOBAHO BHpIilllcHHA Wi€i mnpodaemu.
JlocnimKkeHHsIM 3a3Ha4eHol Mpo0IeMaTHKH y CBilf 4ac 3aiiManocsi 6araTo BUeHUX-HayKOBIIB, y
tomy wuymcmi M. Taranues, lO. Anekcanapos, B. Awnrtumnos, B. Kiouko, A. PatuHoB,
B. Hepcecsn, O. Cokonos, O. [lanuenko, M. My3paeB. IIpote okpecinena Tema mnorpedye
TOTAJTBIIIOTO AOCITIHKEHHS, afke 0araTo ii acmeKTiB I0Ci HEe PO3KPHUTO, X0ua il BUBYCHHS Mae
BEJIMKE 3HAYCHHSL.

MeTor0 cTaTTi € MPOBEIEHHS aHalli3y OCTaHHIX MOCTI/DKEHb Ta IyOMiKamid, oo
MIPUCBSYEH] IOPUANIHOMY Ka3ycy MPHU CHIIOBOMY 3aTPUMAaHHI KPUMIHAILHUX IPABOMOPYIIHHUKIB
MpamiBHUKaMH [PaBOOXOPOHHUX OpraHiB, a TaKOX OKPECACHHS MOXUIMBUX IUIIXIB
BJIOCKOHAJICHHS HOPMAaTHBHO-IIPABOBOTO 3a0e3MeueHHs HalliOHAJBHOI'O 3aKOHOAABCTBA Yy LM
chepi.

Buxnan ocHoBHOro Matepiay. SIkicHe i eexTHBHE BUBUEHHS IOHSTTS «HEBUHHE
3aroJIisIHHS IIKOAM B YMOBaX BiJICYyTHOCTI 3aKOHOMaBYOi Ae(iHiliDy nependavyae mpoBeaeHHS
MOPIBHSJIBHOTO aHaNi3y HOro pa3oM i3 IHIIMMU TPABOBUMH IHCTUTYTaMH, II0 MarTh
Oe3rocepeIHii 3B°S30K 13 MM MOHSTTSIM. BUIBIIOI MIpOI0 IOPUIMYHUI Ka3yc IOB’s3aHUN 13
(opMaMu BUHH, a/Ke y FOPUIMYHIH HAayIli BOHU B3a€MOJIIOTH SIK iIHCTUTYTH-TIPOTHBATH.

IOpuanunmit kKa3yc — e KOHKPETHI KUTTEBI 0OCTaBUHH, 10 BUKIIOYAKOTH OPUINYHI
HACJIJIKM 4epe3 Te, 0 BOHM He mnepeadaveHi mpaBOM i He 3akpillieHi y TinoTre3i mpaBoBOi
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HOPMH.

Kazyc MoxxeMo MoJiINTH Ha IBa BUJIM: Ka3YC, 1110 BUKIMKAE IEBHI FOPUANYHI HACIIIKH,
Ta Ka3yc, 1[0 BUKII0YAE€ BUHUKHEHHS I0PHIMYHUX HACTIIKIB.

Po3risaary ropuinuHAi Kazyc y CITIiBBIZHOIICHHI 3 YMUCIIOM HEMAE CEHCY, TOMY BapTo
CKOHILICHTPYBATH yBary came Ha HeoOepexkHocTi. OCTaHHS € KPUMIHAJIbHO MPOTHIPABHOIO
CaMOBIICBHEHICTIO, KOTpa XapaKTEPU3YEThCSI THM, IO 0COOO0I0 MependavyaeThCsl MOXKIIMBICTH
HACTaHHSl CYCNUIBHO HeOEe3MeYHUX HACTIJKIB, ajie JIETKOBAXHO pO3PaxOBYEThCs Ha IX
BijgBepHeHHs [1].

HaTtomicTh IOpHMIMYHMI Ka3yC XapaKTepH3YeTbCS THM, IO ocoba HE CHPOMOXKHA
mepeadavYuT HACTAaHHSA IIKITUBUX HACIIIKIB Bifl CBOrO MisHHA. KOHKpETHHH FOPHIMYHUMA
Ka3yc, [I0 MOKE BHHHKHYTH TPH 3aTPUMaHHI MONINEHCHKUM MPaBOMOPYLIHUKIB, MOXe OyTH
Ppi3HHM, 3aJIeKHO Bin oOctaBuH. Hanpukiia, sKIo nomineiichbKi 3aTpuMai 0co0y 3 MiJICTaBoko,
ajie Ipy¥ IIbOMY BYMHWIIM 3JI0YMHHI Ail, TaKi sIK MMOOWUTTS, HApyra, MOrPO3H TOLIO, TO 1€ MOXKE
OyTH PO3IIIHYTO K 3JI0YMHHI [ caMOro nomineichkoro. Y TakoMy BUMAIKY 3aTpUMaHa 0co0a
MOXKE BUMAraTH MPUTATHEHHS MOJIIEHCEKOTO 10 BiAIIOBINATBHOCTI 32 BUMHEHI KPUMiHATBHO-
MPOTHITPABHI Jil, @ TAKOXX KOMIICHCALIi0 32 MaTepiaibHy Ta MOPaJIbHY IKOY.

Jemo cknanninie BiAPI3HUTH IOPUAMYHUIA Ka3yc BiJl KPUMIHAJIBHO MPOTHUIIPABHOI
HemdanocTi, KOTpa MPOSIBISIETHCS Yy TOMY, HIO OCOOOK TEK HEe HependadaeThcsi MOMKIMBICTh
HACTaHHS CYCITbHO HebOe3meyHnX HacmiakiB [1]. 3rimHO 3 XapaKTEepHCTUKOI, IO HABOAUTH
Tarannes M.C., y pa3i KpUMiHaJIbHO NPOTHIIPABHOI HENOAJIOCTI OCOOOI0 YCBITOMITIOETHCS
MOXIIMBICT, BYMHEHHS KPHUMIHAJIBHO NPOTHNpaBHOrO isHHA (inabstracto), ame »x He
YCBIJOMITIOETBCSI MOXKITUBICTD HOTO HacTaHHs (inconcreto) [2, c. 248].

3a Takux O0OCTaBUH OOOB’SI3KOBOI0 YMOBOIO € BCTAHOBICHHS HEOOXIIHOCTI
(00’€KTUBHOTO KPHUTEPiI0) Ta MOXIHUBOCTI (Cy0 €KTHMBHOTO KPHUTEPIl0) JAHOTO TependadeHHs.
HaykoBui 3a3Ha4aroTh, 110 IOPHIMYHHN Ka3yc Ma€ O3HAKY BIiJICYTHOCTI 00’€KTHBHOTO 4YH
cy0’€KTUBHOTO KpHUTepiiB ab0 5 0/ipa3y JBOX IMX Kputepiis [3, c. 408].

3 orysny Ha Iie KPEUMIHAJIBHO MPOTHIIPAaBHA HeA0aicTh BU3HAYA€THCS SK BHHHE Ta
HEBHHHE BUMHEHHS IIKOAM 3aJeKHO BiJl BCTAHOBIECHHSA 00 €KTHBHUX OOCTABHUH Y KOHTEKCTI
MOXKJIMBOCTI Ta HEOOXiJHOCTI nepeadadeH sl 0COO00 HEraTUBHUX HACHTIJKIB Bix MistHHS. [yxke
Ba)KJIMBUM aCIIeKTOM € BCTAHOBJICHHSI 00’ €KTUBHOI MipH PO3CYIJIMBOCTI, KOTPa Ma€e OpaTHCS 0
yBar# y XOJi BCTaHOBJICHHS OOCTaBMH TaKOr0 pOAY BHUMNAAKY. YKpaiHCBbKI LHUBUIICTH
3aM03UYYIOTh KOHIIETIIIIO, [0 TPOHOHYETHCS PUMCHKHAM IIPABOM: SIK MipHJIO 3aCTOCOBYIOTH Mipy
«PO3CYIITUBOCTI MAPHOTPATHOTO TOJIOBH CIMEHCTBa». AJle KpUMiHAJIbHE MPABO HE HiATPUMYE
LeH minxiz, amke ocoOnrBe 3HAUCHHS MA€ He CepeHii piBeHb peakilii, 3HaHb TOIIO, a TUTBKH
CYKYITHICTh KOHKPETHHX 1HIMBITyaJbHUX 0OCTAaBUH 1 XapaKTepUCTUKH ocobucrocti. Haykosmi
BKa3yIOTh, 110 Cy0’€KTHBHA MOXJIMBICTh 0c0o0M (Y HAIIOMY BUMAKy — CMiBPOOITHUKA TOMIILT,
SIKAH 3[1HCHIOE 3aTPUMaHHs) Mae OyTH BCTaHOBJICHA 32 CYKYITHICTIO BI/IMOBIIHUX O3HAK, a came:

1) (¢izionorivHnX Ta NCUXOJIOTIYHIH XapaKTEepUCTUK 0coOH, ii 10CBiTy, 3HAHB;

2) cy0’€KTHBHOI MOKIIMBOCTI YCBITOMJIIOBATH XapakTep Ta 00CsT MIKOIH;

3) nedexTiB BUpOOHNYMX Ta IHIIUX MpoIeciB Tomo [4, c. 42].

HasBHICTE 00’€KTHBHOI'O KpPHUTEPil0 KPHUMIHAJILHO MPOTHIPABHOI HeA0aIOCTI
BU3HAYAETHCS IIUISIXOM aHaJi3y CHCTEMHOTO KoMIuiekcy (akropiB. B. HepcecsHi cTBepmkye,
0 BiJNOBIMHUK piBEHb Ieper0ayeHHs HANpalbOBYETHCS y XOAl 3MiHCHEHHS MpodeciitHnx
000B’s13KiB (y HAIIIOMY BHTIAIKY — 000B’SI3KiB MOMINEHCEKOr0). BoHNU 3aKpIILTIOIOTHCS 3aKOHOM,
HOpPMaMH COILIAJbHOTO CIIBXWTTS, MpaBWjIaMH OE3MEeKH — caMe BIAMOBITHHHA pPiBEHb
nependawIMBOCTI, HA [yMKY HaYKOBI[S, CIPUIMAETHCS SIK BUX1IHHI TIPH BU3HAYEHH] peabHOl
MOXKITUBOCTI YCBIJIOMJICHHSI 0COOOI0 HeOe3MeuHOCT] HaciakiB [5, c. 31].

HeBpaxyBaHHA MONIIEHCEKUM OCOOJIMBUX CTaHIB OCOOM MpH 3aTpUMaHHI MOXeE
MPUBECTHU A0 IOPUIMYHOTO Ka3ycy, SIKIIO TaKe 3aTPUMAHHS MPH3BENO 0 MOPYLICHHS MpaB Ta
cBoOon 3arpumanoi ocoOu. Hampukmaza, skmo 3atpumaHa ocoba mnepeOyBae y craHi
aJIKOTOJIBHOrO 200 HApKOTHYHOI'O CI'SIHIHHS, MOMIIIEHChKI MaloTh BpaxyBaTH Lied (akT Ta
3IIMCHIOBAaTH 3aTPUMaHHA 3 HAJICKHUM 3aXMCTOM Ta JOTPHMAHHAM Ipouexyp. Skmo x
TIOJIIICHChKI HE HaJald HEOOXIJHOrO 3aXWCTy Ta Oe3leKd 3aTpuMaHii 0cobi, MO MOIIIOo
NpPU3BECTH A0 TPAaBMyBaHHS, TO TaKke 3aTPUMaHHSI MOXXE BBKATUCS NPOTUIpaBHUM. Lls
CHUTYyallisl MATUME FOPUANYHI HACTIJKH IS MONINEHChKHX, SIKIIO 3aTPUMaHHs Oyli0 MPOBEIEHO
3 MOPYILECHHSM MpaB Ta CBOOO 3aTPUMAaHOI 0COOH.

VY TakoMy BUNAJKy 3aTpUMaHa ocoba MOXKE 3BEPHYTHCS 1O CyAy 3 II030BOM IIpO
BIJIIIKOYBAHHS IIKOAM, 3aIOisHOI ii 37I0pOB’f0 a00 MaifHy BHACIIJOK MPOTHIIPABHUX i
noninercekux. Cyn Oyae po3riisaaTy Lei 0308, BpaXOBYIOUH BCI 00CTaBHHH CIIPABU Ta JOKA3H,
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mo OyayTs HagaHi cropoHaMu. SIKmo Oyae BCTaHOBIJIEGHO, IO MOJIIIEHChKI IS IPOTUIIPABHO
Ta 3amoJisii MIKOJY 3aTpUMaHiid 0co0l, TO CyZ MOXKe BHHECTH PILICHHS MPO BiAIIKOMLYBaHHS
LIKOJTH.

Jo Toro x, sKIIo 3aTprMana ocoba nepedyBae y CTaHi eMOomLiliHOT 30yHKEHOCTI, CTaHi
IIOKY YM IHIIOMY OCOOJMBOMY CTaHi, MOJINEHChKI MalOTh BpaxOBYBaTH II¢ Ta 3JIHCHIOBATH
3aTpUMaHH 3 HAaJEKHOK 00CPEKHICTIO Ta TOTPUMAHHAM NPOLEAyp. SIKIIO Xk MOJILeHChKi He
BpaxyBaJl 0cOONMBHI CTaH 3aTPUMaHOI 0COOH, 1[0 MOIJIO MPU3BECTH JO ii TPaBMYBaHH:, TO
TaKe 3aTPUMAaHHsI TAKOXK MOXKE BBXKATHCS POTUIPABHUM.

He3nanHs moMneichKUM PO 1HBATIAHICTH 0COOM MOYKE MPU3BECTH 10 MPOTUIIPABHUX
JITiHA i1 9ac 3aTPUMaHHS, SIKIIO TOMIIEHCHKI He 371 HCHIOIOTh HAJIG)KHOTO 3aXWCTY Ta MKITyBaHHS
110710 3aTpuMaHoi ocobn. Hampukian, sKIo nosineldchbKuid He BpaxyBaB iHBaJIIHICTb OCOOH Ta
3MIWCHHUB 3aTPUMaHHS 3 BUKOPUCTAHHAM (DI3UYHOI CHIIH, I[€ MOKE IIPU3BECTH IO MOTiPIICHHS
craHy wmiei ocobu Ta mopyuieHHs ii mpaB. Kpim Toro, skmo 3atpumana ocoba morpedye
CrieniabHOT MEAMYHOI JOMIOMOTH, HANIPHKJIA]], 38 HAsIBHOCTI CEPHO3HHUX CepLeBHX MpodiieM, a
MOJINEHChKI He 3a0€3MEeYMIIN TaKoi JOMOMOTH, LIe TAKO)K MOYKE BBKATUCS MPOTHIIPABHUM.

BigmoBigHO 10 CyHOBOI MPAKTHUKH TMONIINEHChKI TOBHHHI OyTH 00i3HAaHI MpPO CTaH
3I0pOB’sl Ta OCOOJIMBOCTI KOXKHOI 3aTPUMAaHOI 0COOH, 11100 3a0€3MeUYnTH HAICKHUN 3aXUCT Ta
Oe3reky mij Yac 3aTpuMaHHs. SIKIIO MOMilEeHChKi HEe BPaxOBYIOTh IHBAIIHICTh 3aTPUMAaHOL
0c0o0M Ta 3IMCHIOIOTH 3aTPUMAHHS 3 BUKOPHCTAHHAM (Di3HYHOT CHITH, LIe MOXKE CTATH IiJCTABOIO
JUIs  TIOPYIICHHS KPUMIiHAJABHOI CIOpaBM Ta TOKIQJAHHA HA HHUX aJMIHICTPATHBHOI
BIJIIOBIAJILHOCTI.

OpHaK SKIIO MOJIIEHChKI He MaJId MOKIMBOCTI JI3HATHCS PO 1HBAJIIHICTH 0COOH, TO
iXHe 3aTpUMaHHS HE MOXKE BBa)KATUCS NPOTHUIIPaBHUM. Tak camo, SIKIIO 3aTpUMaHa ocoda
BiIMOBJISIETHCS BiJl MEIUYHOI JOIMOMOTH, TO TOJNIIEHCHEKI HE MOXYTh OYTH TPUTSTHYTI IO
BIIMOBINAJTBHOCTI 32 HAJJAHHS HENOCTATHBOI MEMYHOI JTOTIOMOTH.

Hes3nanHs mnomineldichkMMHU PO XBOpEe ceplie 0COOM IMpU 3aTPUMaHHI MOXKE MaTd
Cepiio3HI HACTIAKM, 1 BHMAIOK, SKIO 3aTpUMaHa 0co0a moMepiia abo MmocTpakaaia depes
HEeO00I3HaHICTh NOMIIEHChKHX 1010 11 MEJNYHOrO CTaHy, MOXKe OYTH PO3TIISTHYTO SIK MOPYILICHHS
npaB 3aTpUMaHoi OCOOM Ta BYMHEHHS 3JIOYMHY 3 OOKY IMOMILEHCHKUX. Y TaKUX CHUTYAIisX
TIOJIIICHCHKI TIOBUHHI JIIITH 3 MAKCHMAITFHOO 00AWIMBICTIO Ta YBOXKHICTIO, 3BaYKAIOUH Ha T€, 10
3aTpuMaHa 0co0a MOXKe MaTH MEeBHI MEJUYHI MpoOiieMH abo CTpa)xIaTd Ha XBOpPOOy cepiis.
Skimo 3atpuMaHa ocoba TMONMEpPeaHbO MOBIAOMEJIA MPO CBIM MEIWYHHI CTaH, MOJILEHCHKI
TIOBMHHI BXXUTH BCIX HEOOXITHHMX 3aXOiB JUI TOTO, 00 YHHKHYTH HaJMipHOTo (pi3MIHOrO
THCKY Ha 3aTpHMaHy 0co0y.

Y OuLIbIIOCT] IOPUCIUKINIM HE3HAHHS MOMIIEHCHKUM PO MEIWYHMHA CTaH 3aTpUMaHol
0co0M HE € CaMOCTIMHMM 3JI0YMHOM, aJie MOXKEe MaTH HACTIJKH Yy BHIIAJIKY, SIKIIO 3aTpUMaHa
ocoba momMepia abo MmocTpakaajia 4yepe3 HaaMipHuiA (ismuHuMi THCK a00 iHII (DaKTopH,
OB’ s13aHi 31 3I0pOB’M. Y TaKOMY BHIIAIKY MOXe OYTH MOPYIIEHO KPUMiHAIBHY CIIPaBy IMPOTH
MOJIIEHChKUX 3a BUYMHEHHS HENPaBOMIPHUX [iif, IO NpU3BENH 10 cMepTi abo TiJIecHHX
YIIKOKECHBb 3aTPUMaHOI 0COOH.

Kpim Toro, 3aTpiMana ocoda Mae MpaBo HA MEIMYHY JIOITOMOTY, 1 SKIIO MOJIIEHCHKI
HE HaJal0Th HEOOX1THOT MEANYHOI JOMIOMOTH 3aTpUMaHili 0co0i, 116 MOXKe OYTH PO3TIISTHYTO SIK
nopymeHHst i mpaB. Y TakMX CHUTyallisfiX HOJIIEHCbKI MOBHHHI IiTH 3 MAaKCHUMaJIbHOIO
00awWIMBICTIO Ta YBAXKHICTIO, 3BAXKAIOUHM HA MEAUYHHMII CTAH 3aTPUMAaHOI 0COOH.

VY Bunajky, SKIO 3aTpUMaHa oco0a MOBiJOMHIA TPO CBiif MeIUYHHMH CTaH,
MoJiIeiChbKi TOBHHHI BXXHUTH BCIX HEOOXITHHUX 3aXOIIB JUIS TOTO, 100 YHHUKHYTH HAJAMIPHOTO
(hi3MYHOro THUCKY Ha 3aTpUMaHy Oco0y Ta HaJaTH iii HeoOXiJAHY MEIUYHY JOoHoMory. SIKio
TIOJIIICHChKI HE MIIOTHh BiAMOBIIHO IO IIMX BUMOT, I[¢ MOKE€ MaTH HACTIIKA U HUX Y BHTIISAIIL
MOPYIIEHHS KPUMIiHAJIBHOI CIIpaBy 200 ANCIMILTIHAPHOI BiIIOBIAILHOCTI.

SIkmo mix yac 3aTpUMaHHA 0co0a TOYYBAE€ThCS IOraHO a0 3’SBIATHCS IEBHI
CHMIITOMH, TIOB’sI3aHi 3 11 MEAWYHUM CTaHOM, TOJIICHCHKI MTOBUHHI HETaMHO IOBIIOMHUTH IIPO
1ie MeIMYHY CITyKO0y 1 HalaTh 3aTpUMaHiit 0codi nepiry gonoMory. SIKIo noinencbki He Aisim
3riIHO 3 BUMOTaMH INOAO 3aXUCTY MPaB Ta MEIMYHOTO CTaHY 3aTPHUMAHOi OCOOH, TO LI MOXKE
OyTH PO3IIITHYTO SIK MOPYIICHHS 3aKOHONABCTBA | MATH HACTIIKH TS TOTILEHChKUX Y BUTIISAI
MUCHUIUTIHADHUX ~ 3aXOiB, aIMIHICTPATHBHHX CaHKIIH ab0 HaBiTh KPHUMIHAJIBHOIO
nepeciigyBanss. OTke, BOKIMBO, MO0 MOMINEHCHKI NP 3aTpUMaHHI 0COOM BPaxOBYBaJIU BCi
MOXJIMBI IUISIXM PO3BUTKY CHTYaIlil, 8 TAKOX BXKMBAJIM BCI HEOOXiJHI 3aXOIH Ul TOTrO, 100
3a0e3neynTr Oe3MeKy Ta 3aXUCTHUTH 3aTPHMaHUX.

Pe3ynpraTn TEOpeTMYHOro aHaji3y cBiguare mpo Te, mo crenudika mnpodeciiHoi
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BIJIMOBIAAIEHOCTI TONIIEHCHKUX TMOIAra€ y JIOMIHYBaHHI 1i TPaBOBOrO AacIekTy, IO
00YMOBITIOETHCS IOTPUMAHHSIM 13 OOKY OCOOUCTOCTI HOPM TpaBa, HEOOX1IHICTIO BIIIOBIIaTH 32
BJacHI Jil y Mexax NpUHATOI 3akoHOmaBuoi 0a3u. CemaHTH4HHWiI mpocTip mpodeciiiHol
0COOHMCTICHOT BiAMOBiZANBHOCTI mparliBHUKIB HarrionansHoi momimii YKpaiHu nepemdadae
comianbHy, TpoQeciiiHy, MOpalbHy ¥ OCOOWCTICHY BimmoBimambHICTE. OcoOUCTiICHO-
npodeciiiHa BiMOBIJAJBHICTh IPANiBHUKIB MPABOOXOPOHHUX OPraHiB PO3IISIAETBCS SIK
IHTerpaTHBHA OCOOIHMBICTH OCOOMCTOCTI, MOTHUBALLIS SIKOI Tependadae 0coOIMBE CTABICHHS 10
30epeKeHHs] TPOMAJIChKOi Oe3MeKn 1 MpaBoMopsAKY 1 MOB’si3aHa 3 TOTOBHICTIO OCOOHCTOCTI
CBIZIOMO 3IiHCHIOBATH CHYXOOBI 3aBJaHHS 3TiJHO 3 COLIAJIBHUMH, NpoQpeciiHuMu i
MOpPaJbHUMH HOPMAaMH, a TAKOXX HECTH BIMOBIAaIbHICTh 3a BIACHI /il epesl 3aKOHOJaBCTBOM,
JIep KaBO0, CYCIUIBCTBOM i CO00FO [6].

VYkpaiHcbka CymoBa MpPakTHKa BCTAHOBJIIOE TaKe IOJOXKEHHS, IO MpalliBHUKA
MIPaBOOXOPOHHUX OpraHiB, BOEHI30BaHA OXOpPOHA, sIKI Y 3B’SI3KYy 31 3[IMCHEHHSM CIY>KOOBHX
000B’sI3KIB 3aBJaJIH IIKOAW 3aTPIMaHOMY 200 HallaJHUKY, HE MOXKYTh ITISTaTH KPUMiHAJIbHINA
BiJIMOBIAAIEHOCTI, SKIO JisUTH 3TIAHO 13 3aKOHOJABCTBOM (JJIs TpamiBHUKIB HartioHamsHOI
ToJIIii — 1e CT. cT. 44—46 3akony Ykpainu «IIpo HamionansHy nominitoy» [7]). Bigmosinao 10
n. 6 mnocraHoBu Ilnenymy BepxoBHoro Cymy VYikpainm Nel Bim 26 xsitHs 2002 p.:
BiICHKOBOCITY)KOOBIII, NMPEICTABHUKW BJIaJH, YICHH TPOMAJCHKUX (OPMYBaHb i3 OXOpOHU
IPOMAJICbKOr0 TOPAIKY 1 JepP:KaBHOTO KOPJOHY, MPAI[iBHUKUA MPAaBOOXOPOHHHX OPraHiB He
HECYTh KPHMIHAJBHOI BiAIOBINANBEHOCTI 3a Ty IIKOMY, MO 3aloisHAa y XOMAi BHUKOHAHHSI
ciry00oBuX OOOB’S3KIB 13 3aro0iraHHs CYCHIJIbHO HEOE3NEYHUM MOCSTaHHSIM, a TaKoX
3aTpUMaHHs MPABOIOPYIIHUKIB, SKIIO HUMHU IMPU LBOMY HE OYyJ0 IOMYIIEHO IMepEeBUILCHHS
3aXO0/iB, 10 € HEOOXIAHUMH JIJIS IPABOMIPHOTO 3aTPUMAHHSI KPUMIHAJIBHOTO IPaBOMIOPYIITHHKA
[8].

B acriekTi 3BiTbHEHHS TPAIiBHUKIB MOMIIIIT BiJl IUBLIHHOI IIPABOBOI Bi IIIOBITaTHHOCTI
3a MpaBOMIpHE 3aBIAHHS MIKOIM IPU CaMOOOOPOHI CIIiJi 3BEPHYTHCS IO MOJOKEHHS 4. |
cr. 1169 LuBineHOro KoAEKCy YKpaiHu, BIAIOBIAHO JI0 SIKOTO IIKOAA, KOTPY 3aBjaiia ocoda y
cTaHi HeOOXiJHOiI OOOpOHM, SIKIIO INPH LBOMY HEelo He Oyna TmepeBulleHa I Mexa, He
BIJIIIKO/IOBYEThCA. Y 3B S3Ky 3 THM, IO BH3HaueHe cT. 1169 IluBinpHOTO KOmekcy YKpaiHu
MOJIOKEHHSI € 3arajibHAM, TO 3 HHUM [OB’SI3YIOTHCS HOPMH MPO cremianbHi gemikta. Lle
nependavae, MO0 BU3HAYEHA CIelialbHUMU HOPMAaMH BiIIOBIANIbHICTh HE Oy/e HACTaBaTH,
SIKIIO IIKO/A 3aBJaHa y X0/l CaM03aXHUCTy, 1[0 BIANOBIIa€ BCIM YMOBaM MPaBOMipHOCTI [9].

Y 1pOMY KOHTEKCTI CIiJi 3a3HAYWTH, [0 MHUTAHHS BHHHOCTI YM, HABIAKH,
HEBHHYBATOCTI TOJIIEHCHKUX MPU CUIOBUX 3aTPUMAHHAX T4, SK HACTIJOK, BUHHKHEHHS
IOPUIMYHUX Ka3YCiB, OB’ I3aHKX i3 TPABMYBAHHIM YM 3aTHOEIIII0 3aTPUMAHOr0, BiJIBEJICHO HA
PO3IIIsiT eKCIepTam.

3aranoMm y CydacHili MpaBOBiH JOKTPHHI EKCIIEPTH BIAIrPAIOTh Iy)KE Baromy Ta
3HAYyIIy pOJb IPH PO3CIIiAyBaHHI Oyab-sKHX IIPAaBONOPYIIEHb YH PO3IIIS 1HIINX IUTAHb, 10
PsiMO 200 OMOCEPEAKOBAHO PETYIIOIOTHCS caMe MPaBOBUMH HopMaMu. OHAK Y MeXaX IbOTO
JIOCITLKEHHSI pO3TJISL POJIi eKCIIepTa y HOro NIMpOKOMY pO3yMiHHI He € HeoOxinHauM. Hatomicts
JIOLUTBHIIIAM Oyzie IpoaHati3yBaTh pojli eKCIepTa 3 MOrJIsaLy MpaBa Ta MEAUIHU.

Y Mexax 3arajbHONPaBOBUX HOPM, 3 TOTJISIY TIPaBa, EKCIIEPT € HEe3aJIeKHOK 0c00010,
sKa Ma€ BIJINOBiIHY KBasiikalilo Ta 3/JaTHICTh IpoaHai3yBaTH iH(pOpMaIliio, OB’ A3aHy 3
KPUMIHATBHOIO crpaBoro. ExcriepT Hajgae BUCHOBKM Ta PEKOMEHJAIlli CTOCOBHO JOKa3iB, IO
Oynu 3i0paHi CTOCOBHO KPHMIiHAJBHOrO MpoBapkeHHsS. LI BUCHOBKM MOXYThb CTOCYBAaTHCS
PI3HUX acCIIeKTIB MMPOBAPKEHHS, TAKKX SIK: OLIHKA JOKa3iB, imeHTH(diKaLis 30poi, aBTOMOOLTIB,
MICIISI 3JI0YUHY, PO3PaXyHOK IIIKOJH TOILIO.

3 morjsiy MEOWIUHH, eKCIePT MOXe OyTU 3ampolIeHUM sl OLIHKH MEIUYHHX
MTOKAa3HUKIB 200 00CTAaBWH, TIOB’sI3aHUX 31 CMEPTIO OCOOH, TOPAHEHHSIMH Ta 1HIITUMHU METUIHUMHA
MUTAaHHSAMH, 10 BHHUKIM B pPE3yJdbTaTi KPUMIHAJIBHOI'O TIPOBAJDKEHHs. Ekcnepr Mae
BHUKOPHCTOBYBATH MEANYHY €KCIIEPTU3Y Ta 3HAHHS, 100 3pOOUTH BUCHOBKH IIPO CTaH 310POB’ s
Ta MPUYMHKA CMEpPTi 200 TpaBM y JKepTBH 3704UHY. LI BUCHOBKM MOXYTh OYTH BasKIIUBHUMH TSI
JTOCITIDKCHHS Ta BCTAHOBIICHHS BiJIIIOBIIaIbHOCTI 32 KPUMiHAIBHI Mii.

VY Mexax RPUIANIHOrO Ka3yCy pojib eKCIepTa 3 OISy MEAUIMHY TOJISIrae B aHai3i
caMe BWIIPABAaHOCTI Ta MPOMOPLIHHOCTI 3aCTOCYBaHHS MPALBHUKOM MO CHIOBOTO
3aTpUMaHHS, JOCIKEHHI OTPHUMaHHX 3aTPHMAHOI0 OCOOOI0 VIIKOMKEHb, y TOH 4ac sK i3
MOTJISITY MTPaBa 3aBaHHSM SKCIIEPTA € CaMe aHAaNi3 Ta OI[iHKA [ MOMiEeHChKOro 3 ypax yBaHHIM
HOPM YMHHOT'O 3aKOHOJIABCTBA Ta CUTYaIlil, KOTpa craiacs B MOMeHT 3aTpuManHs. Came Bin
BCeOIYHOTO, TIOBHOI'O Ta HEYIIEPEHKEHOrO IOEJHAHHS MEIWYHOI Ta TPaBOBOI MisUTBHOCTI
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eKcIlepTa y KOHTEKCT] aHali3y IOPHIMYHOrO Ka3ycy 3aJIe)KUTh IMOJAJbIIe PillIeHHS CTOCOBHO
HOJNINEeHChKOro Ta 3aTpUMaHOi OCOOM, a TaKOXK HACTaHHA 4YM, HABIAKH, CIPOCTYBaHHSI
HEOOXITHOCTI 3aCTOCYBaHHS JI0 MOJILEWCHKOr0 FOPHIMYHOI BiIIOBIIaIBHOCTI.

Takox 0coONMBY yBary CIiji NPHUIUTUTH TaKiii OCOONMBOCTI, SIK BIAIIKOJYBaHHS
3aBJaHOl IIKOAW MONILEHCHKUMU HE3aJIeKHO BiJ HAsBHOCTI iXHbOI BHHH. Y I[bOMY aCleKTi
BH3HAYAETHCS, 10 BiAMOBIAAIbHICTE 0€3 BUHM B KOHKPETHIHM cuTyamnii 0a3yeTbcsl Ha MPUHHATTI
pU3HKy, 00 came BUKOHAHHS CIY)KOOBHX OOOB’SI3KIB MONIINEHCHKMMH — II€ PHU3UKOBaHA
IUSUTBHICTD, 110 HE BUKIIIOUAE MOXJIMBOCTI 3aBJIaHHS ILIKOM JKUTTIO YH 3JI0POB’I0 ab0 MaiiHy
rpomazasiHuHa. ToX, Cy0’€KTHBHA yMOBA BIAIIOBIJaIbHOCTI MpaniBHUKIB HarioHanpHOT mouimit
— 1€ He BUHA, a pu3uk [10].

Jopeuno 3a3nagae M. My3paeB, IO BiJICYTHICTh BIATIOBIJHUX YiTKHX IPaBOBHX
MIPUIIKCIB, IO PErjaMeHTYIOTh 3aBJAaHHS HAIMIPHOI MIKOAM Y XOJi 3aTpUMaHHs oci0, sKi
BUYMHWIN KPHMiHAIbHE IPABOIOPYLIEHHS, HeTaTUBHO BIUIMBAE Ha IIPABO3aCTOCOBHY JisUTbHICTb.
3 omgHOro OOKy, TONIOHOIO MPABOBOIO MPOTAIMHOI0 YaCTKOBO CTPUMYETHCS COMLiajbHa
aKTHBHICTh TPOMaJSH, II0 BHUKOHYIOTH 3aXOAHM, CHPSIMOBaHi HAa OOpOTHOY 3 KpHMiHAIEHUMH
MIpOsIBaMH, a 3 1HIIOr0 — HE CTBOPIOETHCS BiJMOBIIHUX TapaHTil, MOTPIOHMX IUI IWBLIBHO-
MIPaBOBOI'0 3aXKCTY MPABOIOPYIIHUKIB, IHIHUX OCI0, MOTEPIIUIMX B HEBIAMOBIMHUX il 010
MIPUITHHEHHST KPUMIHAIBHOI MPOTUIIPABHOIL misttbHoOCTi [11, ¢. 55].

ITpoBiTHMM NPHUHIKIIOM CHIOBOTO 3aTPHMAHHS 0COOH TIONINEHCHKIMH € HificHicTb. Ii
CITiJT TPAKTYBATH SK HASBHICTH PEAJIbHOTO MOCSATAHHS. YCi HII BUITAJKH, KO TOJIIEHCHKIA
JIMIIIE TIPUITYCKAB HAsIBHICTH TAKOTO IOCATAHHS, CIIiJ BiTHECTH 10 ysBHOI o6oponu. ToOTo el
MPUHLMUI AyXKe TICHO MOB’sI3aHUH 13 MPUHIMIIOM 3aKOHHOCTI, /K€ B 3aKOHI YiTKO OKPECIEHO
BU3HAYCHHS HEOOXiIHOI 00OpOHH, a came: Iie Jii, BUNHEH] 3 METOK 3aXHCTy OXOPOHIOBAHUX
3aKOHOM TIPaB Ta IHTEpPECiB 0COOM, sKa 3aXUINAETHCS, a00 1HIIOI 0COOH, a TAKOXK CYCIUTBHUX
IHTEpECiB Ta IHTEPECIB JAepKaBU Bifl CYCIIJIPHO HEOE3MEYHOTO MOCATaHHs IUISIXOM 3aIO/isTHHS
TOMY, XTO TIOCATA€, KO, HEOOXIJHOT 1 OCTATHLOI B KOHKPETHIH 00CTaHOBII JJIsl HEraitHOro
BiZIBEpPHEHHS Y NPUIHMHEHHS MOCATaHHS, SKIIO IIPH L[bOMY He OYyII0 JOMYLIEHO NepeBHIICHHS
MeX HeoOXiHOI 000pOoHH. 3 BHIIECKa3aHOTO BU3HAUEHHS TaKOX OYB BUOKPEMJICHUN TPUHIMII
MIPOTIOpLiHHOCTI, aJDKE BiJBEpHEHA IIKO/a MOBUHHA OyTH IporopuiiiHa 3aaaHiit [12].

Takox npu po3rIIsAl BUIIEBKA3aHOI NPOOJIEMaTHKN OCOOIHNBOI aKTyaIbHOCTI HaOyBae
MUTAHHS CIIIBBIJHOLICHHS Ta B3a€MO3B’SI3Ky MK HOPMATHBHOIO Ta Ka3yCHOI CTOPOHAMH
npasa.

AHai3 cydacHOI HayKOBOI JIiTepaTypu AO3BOJSIE JIHTH BUCHOBKY, IIIO0 B3a€MO3B’SI30K
MK HOPMAaTHBHOIO Ta Ka3yCHOIO CTOPOHaMHM IpaBa € HEBiJ €MHOI0 YaCTHHOIO IPaBOBOL
cucremMu. HopmaTtuBHa cTOpoHa mpaBa sIBJIsiE COOOI0 CHCTEMY NPABOBHX HOPM Ta 3aKOHIB, IO
BCTAHOBJIIOIOTH NIPaBUJIa OBEAIHKU CYCITUIBCTBA Ta AepkaBH. KazycHa CTOpoHa IipaBa BUHHKAE
B pe3yJbTaTi 3aCTOCYBaHHS HOPM Ta 3aKOHIB JI0 KOHKPETHHUX BHINAJKIB, KOJIHM HEOOXIITHO
BUPIIINTH EBHUHN PaBOBHH CITIp.

MexaHi3M IpaBOBOTO PETYIIIOBAHHS BilOOpa)kae B3a€EMO3B’SI30K MiK HOPMATHUBHICTIO
Ta KazycHicTio. HopMaTuBHICTH 3a0e3mnedye 3araJbHUH TOPSIOK Yy TpaBOBiil cucremi, a
Ka3yCHICTh J03BOJISIE 3aCTOCOBYBATH TPABOBI HOPMH JI0 KOHKPETHHX CHTYAIlill Ta BUPILIyBATH
crmipHi NHUTaHHA. 3acTOCyBaHHS IIpaBa B Ka3yCHHUX BHIIAQJKaX JO3BOJIAE BPaxOBYBaTH
YHIKaJIBHICTh KOXKHOI CHTYallii Ta 3a0e3neuye crpaBeUIMBiCTb IPUHHSTHX PillICHb.

OpHak Ha TPAKTHUII MOXYTh BUHUKATH IPOOJIEMH TIPH B3a€EMOJIIT MiXK HOPMATHBHICTIO
Ta Ka3ycHicTio. HasBHICTh HEJOCTATHHO YITKO BH3HAYEHUX HOPM MpaBa MOXE MPU3BECTH IO
HEOIHO3HAYHOTO PO3YMIHHS IXHBOI'O 3MICTY Ta IX HEMpaBHJIBHOrO 3acTocyBaHHs. Kpim Toro,
Ha/JMIipHa Ka3yCHICTh MOXKE IIPUBECTH JI0 BIJICYTHOCTI €IMHOI MPAKTHKH 3aCTOCYBAaHH MpaBa Ta
MOSIBH HEMPOTHO30BAHUX PE3YIbTATiB BUPILICHHS MPABOBUX CIIOPIB.

Jis BupimIeH s 3a3Ha4eHUX MPo0JIeM MOXKYTh OyTH 3aIpONOHOBaHI Taki Numaxu. [1o-
mepie, BaKIUBO 3a0C3MEYMTH YiTKE BHM3HAYCHHS Ta IHTEPNPETAIlil0 HOPM IpaBa, IO
BUKITIIOYUTH MOXKJIMBICTH HEOJHO3HAYHOIO PO3YMIHHS IXHBOTO 3MICTy Ta iX HempaBHIEHOI'O
3acTocyBaHHs. lle MoOXHa 3pOOMTH ILUIAXOM TNPOBEICHHS HAYKOBHX JOCHIKEHb Ta
YIOCKOHAJICHHS 3aKOHO/IaBCTBA.

[o-mpyre, BaxaMBO 3a0€3MEYUTH JOCTATHIO KAa3yCHICTH IIPABOBOI CHCTEMH, IO
JIO3BOJINTh BPAaxXOBYBAaTH YHIKAJIBHICTH KOXKHOI CHTYyallii Ta 3a0e3MeYuTH CIpaBeIUBICTh
NPUIHATUX piteHb. OHaK HEoOXIAHO BU3HAYATH MEKi Ka3yCHOCTI Ta YHUKATH ii HAJMIPHOTO
3aCTOCYBAaHHSL.

[o-Tpere, MOXHAa 3ady4aTH 10 PpO3IJSAY TMPaBOBUX CIOPIB EKCHOEPTIB Ta
MIPEJICTABHUKIB Pi3HUX cep CYCIUTPHOTO XUTTA. Lle M03BONUTH BpaxOBYBAaTH pPi3HOMAHITHI
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TIOTJISIIN HA CUTYAIIO MATAHHS Ta 3a0€31IeYUTH OUTBIT 00’ €KTUBHUH 1 KOMIUTEKCHUH 11 pO3TIISL.

OTKe, B3a€EMO3B 530K MiK HOPMATHUBHICTIO Ta Ka3YCHICTIO € BXKJIMBOI CKIAJIOBOIO
npaBoBoi cuctemu. Jlns 3a0e3neuyeHHs e(EKTHBHOTO Ta CIPaBEIMBOrO  IPABOBOTO
peryioBaHHs HEOoOXiqHO 3a0e3NevHTH YiTKe BW3HAYCHHS Ta IHTEPIPETallil0 HOpM IIpaBa,
JOCTATHIO Ka3yCHICTh Ta 3aly4eHHs EKCIEPTiB 0 PO3IIIANY NPABOBUX CIOPIB.

OTKe, 3aralbHUMU [ICTaBaMU JUIS 3BUTbHEHHS BiJl IMBUILHO-NIPABOBOI, & TAKOK
KpPUMIHAJIBHOI BIJIIOBIIAJILHOCTI € BHUNANOK (FOPUIMYHMA Kaszyc) Ta HerepeOopHa cuia.
[IpoananizyBaBIlM BiAMOBI/IHI /1Bl TPaBOBI KaTeropii, iXHi 03HAKH 1 CYTh, JOBEIOCS BCTAHOBUTH
BIJMIHHOCTI M)XK HMMH: HerepeOopHa cuia — e Oe3yMOBHa IiJcTaBa JUisl 3BUILHEHHS Bil
LIUBUIGHO-TIPAaBOBOI 1  KpUMIHANBHOI  BiANOBimanbHOCTI  (Hacammepen  yKpaiHCBKHX
MOJIIEHChKIX), ajle X Yy pa3i Aii IOpUANYHOTO Ka3ycy (BHIIAJAKY) YKpaiHCBKI IOIIEHCHKI He
3BUIBHSAIOTHCS BiJI IIbOTO BUY BianosigaipHocti [10].

BuchoBok. 3 orisigy Ha HpoBeleHe BUILE AOCTIHKEHHS BCTaHOBIICHO, HIO LIKOAA,
3aBJaHa MOJIEHCEKUMH Y X0/ 3aTPUMAHHS 0COOH, SIKa CKOilla KpUMiHAJIbHE IPABOIOPYIICHHS,
SIKIO He OYIT0 3MIHCHEHO TIEPEBHICHHS 3aXOiB, IO HEOOXITHI [UTS 3aTPIMaHHS TaKoi 0co0u,
He BimmkomoByeThes. IlincymoByrYM Bce BHINE3a3HAYEHE, CNiJl HATOJIOCHTH, LIO0 Y
MOJIIEHCHKOT0, HA KOO MOCATa0Th a00 sKUi (iKcye QakT MOCsATraHHs, € JOCTATHE IPaBOBE
nojie, abu AaTH BiICiY HANIATHUKY 1 THM CAMUM 3aXHCTUTH TIpaBa iHIIOI 0COOM Ta BIIACHI MpaBa.
KpiM TOro, Hapasi po3IIsIaeThCsl MUTAHHS IIOAO MOXIIMBOCTI PO3MIMPEHHS HOPMATHBHUX
AKTIB, IO PETYTIOIOTH LIe MPABO MOMILEHCHKOrO.

OTxe, moMineichKi MaloTh BpaXOBYBaTH BC1 OCOOJIMBOCTI Ta CTAaHM 3aTPHMYBaHUX 0Ci0
Ta 3a0e3neuyBaTH HEOOXIHHMN 3aXUCT 1 Oe3leKy MpH 3aTpuMaHHi. SIKIIo ) momineichki He
JOTPUMANIUCST HEOOXiMHOT 00awIMBOCTI Ta OO0OB’SI3KOBUX TIpOLENYyp, IO mependadeHi
3aKOHOABCTBOM Y 3Taj[aHMX BHIIAIKAX, TO TAKE 3aTPUMAHHS MOXE BBAKATUCS POTUITPABHHUM.
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ABSTRACT

Oleksandr Zhuravel. Legal case of forced detention by police officers. The article addresses
the current issues surrounding the nature of a legal case involving the innocent infliction of harm by police
during the course of a forcible arrest, within the framework of criminal legislation in Ukraine. In order to
thoroughly examine this topic, a comparison of related institutes of criminal law has been conducted,
including the circumstances excluding criminal unlawfulness, forms of culpability, extreme necessity, and
necessary defense. A number of specific features inherent in the legal case of the use of force during the
arrest of criminal offenders by employees of the National Police of Ukraine have been identified. The article
also discusses potential legal consequences of violating arrest rules, which may lead to complaints
regarding human rights violations, compensation for material and moral damages, as well as criminal
liability. Emphasis is placed on the importance of adhering to legislative requirements and arrest procedures
to avoid legal problems. The article holds significant informational potential for police officers and anyone
interested in human rights and their protection. It examines the relevant issues surrounding the legal case
of innocent harm inflicted by police during forcible arrests within the context of criminal legislation in
Ukraine. The article compares related institutes of criminal law, such as circumstances excluding criminal
unlawfulness, forms of culpability, extreme necessity, and necessary defense, in order to comprehensively
study this topic. It identifies a range of specific features characterizing the legal case of the use of force
during the arrest of criminal offenders by the Ukrainian National Police. Additionally, the article discusses
potential legal cons»equences of violating arrest rules, including complaints regarding human rights
violations, compensation for material and moral damages, as well as criminal responsibility. It underscores
the importance of adhering to legislative requirements and arrest procedures to avoid legal problems. The
article will be beneficial for police personnel and anyone interested in human rights and their protection. It
can also assist police officers in better understanding the legal aspects of using force during arrests and
preventing potential human rights violations..

Keywords: police, use of force, damage caused, forms of guilt, mistake, circumstances excluding
criminality of actions.
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