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40-1 «Inquiring officer», Article 36 «Public prosecutor» of the Criminal procedure code of Ukraine; 3) to
amend the current Order of the Ministry of Internal Affairs of Ukraine «On the Organisation of the
Activities of Investigative Units of the National Police of Ukrainey in order to supplement the Regulation
on Investigative Units of the National Police of Ukraine with paragraph 4-1 of part 1 of Article 284 of the
Criminal Procedure Code of Ukraine «the law establishing the criminal unlawfulness of the act has ceased
to be in force» in order to properly analyse the validity of such decisions by investigators-methodologists
when providing practical and methodological assistance in organising the work of investigative units.
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MOTHUBAIINHI OCOBJIMBOCTI KOHCHIPATUBHOI'O
CIIIBPOBITHUITBA 3 OIEPATUBHUMMU NIAPO3AIJIAMHA
B CYJACHHUX YMOBAX

BucsitneHo MmoruBamiliHi 0COOMMBOCTI KOHCIIPATHBHOI'O CHIBPOOITHHITBA 3 ONEPaTUBHUMH
TIiAPO3/iTaMy B CyJaCHUX YMOBAX. 3BEPTAEThCS yBara Ha HEBIAIOBITHICT HASBHOTO HOPMAaTUBHO-IIPABOBOI0
3a0e3neyeHHs ONepaTHBHO-PO3IIYKOBO]I JisUTbHOCTI Cy4aCHOMY PIBHIO PO3BHUTKY YKPaiHCHKOT'O CyCIIiJIbCTBA,
[0 HEraTHBHO BIUIMBA€ HAa MOTHBALII0 TPOMAJsH CIHIBIPAIIOBATH 3 ONEPATHMBHUMH IIiJIPO3/iIaMH Ha
KOHCITIpaTHBHIi OCHOBi. 3MifiCHEHO aHali3 3aKOHOJABCTBAa B YaCTHHI rapaHTyBaHHs Oe3neku ocil, sKi
CHIBIPAIIOIOTH 3 ONEPaTUBHUMH IIiPO3ALTAMI Ha KOHCHIpaTHBHIA OCHOBI. Bka3syeTbcs, mo momepeantu
MIPABONIOPYIICHHS JEIIEBIIe Ta JOMUIBHIIIE, HiX JTIKBIIOBYBAaTH TSDKKI HACIIJKM HOr0 BUMHEHHS, a TOMY
BapTO MEPEryIHYTH MiIX0U 0 OpraHizanii KoH(iAeHIiHOro CriBpOOiTHILTBA TPOMAJISH 3 ONEPAaTUBHUMH
MiIpO3/IiiamMy, 30CepeMBILH yBary Ha MaTepiajbHii MOTHBALi Takoi CmiBrpaini 3 pO3pOOKOI0 [i€BHX
rapaHTiii 3aXUCTy NpaB, CBOOO, XKHUTTS Ta 310POB’ s CIIBIPALIIOI0YUX OCi0.

Knwwuoei cnoea: onepamugno-po3utykoga — OisnbHICMb,  MOMUBAYIs,  KOHCHIpAMUBHE
cnigpodimHUYmMeo, onepamusi niopo30inu, He2aacHi NPaYiHUKY, CYCNiNbCMBO.

IMocranoBka mpodsaemu. KoHcmipaThBHEe CHIBpOOITHUIITBO SIK BUMYILIEHHI 3aci0
MPOTU/IIT aHTHUCYCIIUIBHUM TMPOsIBaM € 00’ €KTMBHOIO HEOOXIHICTIO, COIIaJIbHO 3yMOBJICHUM Ta
e(eKTHBHUM 3aCO00M, OCKIIEKH CIPSMOBAHE Ha 3aXHMCT OCOOMCTHX TPAB 1 3aKOHHUX iHTEPECiB
IPOMaJIsiH, @ TAKOXK CYCIIILCTBA 3arajioM. I paMoTHe Ta BMijie 3aCTOCYBaHHSI BKA3aHOTO METOY
OIEPATUBHO-PO3UIYKOBOI iSUTBHOCTI O3BOIKTH MOBHIIIIE BUSBIIATH, [IEPEBIPATH Ta OLIHIOBATH
(dakTH, a TaKOXX 0Ci0, 1110 CTAHOBIIATH OIIEPATHBHUI 1HTEpEC.

HesBakaroun Ha IIMPOKEe 3acTOCYyBaHHs I1H(OpPMAIifHO-aHAITHIHUX CUCTEM Ta
TEXHIYHUX CIIOCO0IB OTpMMaHHs iH(pOpMamii, KOHCIIpaTHBHE CIIBPOOITHUITBO HPOTOBXKYE
BiJlirpaBaTy OIHY 3 TOJIOBHHUX POJEH y IiSUTTBHOCTI ONEPaTHBHUX ITiIPO3UIIB, KOTPHUM 3aKOHOM
Ha/IaHO TPABO 3/IHCHIOBATH ONEPAaTUBHO-PO3LIYKOBY JisUTbHICTh. Tak, Ui BUIIIEHHS 3aBJIaHb
OIIePaTHBHO-PO3LIYKOBOI JTISUTLHOCTI OMEPATUBHUM IiJPO3/iJIaM HAJAHO MPaBO MaTH DIACHUX
Ta HEMIACHHX, IITATHUX Ta MO3aIITaTHUX MPALIBHUKIB, a TAKOK BCTAHOBIIIOBATH KOH(IACHIII HE
CHiBpOOITHHIITBO 3 0COOaMU Ha 3acajax 1oopoBitbHOCTI [10].

BusiBiieHHsI MPOTUIIPABHUX MisiHb T4 OTPUMAHHS OMEPATUBHO 3HAUYYIIO1 iH(pOpMAIii
YacToO MOB’s3aHI 3 aKTHBHUMHM JisSIMH TIEBHHX OCIO II0JI0 NMPHUXOBYBaHHS (paKTHYHHUX JaHHX,
3HHUIIEHHS CNiJIB NPOTUIPABHOI AISUIBHOCTI TOH[O. Y TaKMX yMOBAX YacTO €JUHUM ILISIXOM
ofiepKaHHsI HEOOX1IHOT OIepaTHBHO 3HAUYIIOl iH(QOpMAIIii € BCTAHOBJICHHS IOBIPYUX CTOCYHKIB
3 0cobaMu, SIKi BOJIOAIIOTH YM MOXKYTh BOJIOZNITH Hero. KoHKpeTHe 00’€KTHBHO HEOOXigHE Ta
CKJIaJHE 3aBJaHHSI MOXYTh BHKOHYBATH TPAIliBHUKH OIEPAaTUBHUX MiAPO3IiTIB ab0 3a iXHIM
JIOpYYEHHSIM 0COOH, SIKi MAIOTh BIAMOBIZHI PO3BIYBaJIbHI MOMKIIMBOCTI Ta SIKOCTI.
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[Ipore 3MylieHi BWU3HATH, IO 3aKOHOJABCTBO B YaCTHHI MPABOBOTO PErYIIOBaHHSI
OIIePaTUBHO-PO3IIYKOBOI JISUIBHOCTI HE € JOCKOHAIWM, MICTHTh YHCIICHHI MpOTaJIMHU Ta
cymepednocti. KpiM Toro, HOpMaTMBHO-IIpaBOBE 3a0E3IEUCHHS ONEPATUBHO-PO3LIYKOBOI
JUSUTBHOCTI HE BIATOBIZIae peabHUM CYCIUIBHUM BiZJTHOCHHAM Y BKa3aHii cdepi.

3okpema, 3akoH Ykpainu «IIpo ormepaTHBHO-PO3IIYKOBY IisUTBHICTBY PO3POOISBCS 3
ypaxyBaHHSM CTABJICHHsI CyCIIIbCTBA JI0 CHIBIpAlli 3 ONIEPATUBHUMH i JPO3ALIAMHU, KOTPE MAJIO
MicClle y TIOCTPaITHChKI Ta IOJEKYAN HABITh Y PaJSHCHKI YacH, aJiKe 3aKOH OyB MPHUHSATHIT Y
1992 porti, nuiie 4epe3 pik micis 3700yTTs YKpaiHOW He3aleKHOCTI. MOTHBH, 10 CIIOHYKAIH
IpOMaJIsiH CIIBOPAIIOBATH 3 OMNEPATHBHUMH IMiAPO3/LTaMH, BIANOBIIANKM THM CYyCIUIBHUM
BiJTHOCHHAM, KOTpi OylTM Ha TOHM Yac, 1 3aJeKan BiJl KOMIUIEKCY OOCTaBHH, Y TOMY YHCII BiJ
MEHTaJTbHO-OPI€EHTOBAHUX TONISAIB HA COIaIbHO-CKOHOMIYHHI CTaH CYCIIIBCTBA B ITLIIOMY.
BoaHowac, mompu 3HaYHE TOIIMPEHHS Y paIsSHCHKOMY CYCIHIJIBCTBI (DAaKTIB HallaHHS
OIIEPaTMBHHUM IiIPO3/IiIaM HEIrTacHOi JIOMOMOTH, 3arajbHOCYCIIJIbHE CTaBJCHHS IO TaKol
criBIIpari Mayo HeratuBHUi xapakrep [8, C. 128—135.].

HatoMicTh ChOrOAHILIHI YMOBH, B SIKMX YKHBE YKpPaiHChKE CYCHiJIbCTBO, 3 OIVISAY Ha
piBeHb HOro pO3BUTKY WOTPEOYIOTh CYTTEBOTO TEPErIsAy HOPMATHBHO-IIPABOBOTO Ta
OpraHi3aiiiHO-TaKTUYHOTO 3a0e3nedeHHs KOH(]1ISHIIIHHOTO CITiBPOOITHUIITBA 3 ypaxyBaHHIM
CYYaCHHUX I[IHHICHHX OpIEHTHPIB Ta CYCIJILHUX YMOB, 110 BIUTMBAIOTh HA MOTHBALIIIO TPOMAJISTH
KOH()IZCHIIHO CHIBIPAIOBATH 3 ONEPATUBHUMH ITiPO3IIJIAMH.

Ananiz nyOmikaniii, B SKHX 3aM04YaTKOBAHO BHUpIilIeHHs Wi€i npodiemu.
[TpobnemaTrKy criBIpari rpoMazsiH 3 OlepaTUBHUMH IiAPO3AIIaMH B Pi3HI IEPioAn PO3BUTKY
CYCTIJIbCTBA TOCHIPKYBAIK 0araTo BUCHHX, SIK 33 KOPIIOHOM, TaK i B YKpaiHi. Y cydacHuit niepiof
MUTaHHsI 3a3Ha4eHO] MPOOJIEMATHKH CTajH MPEAMETOM HAYKOBHX IIpallb BiJJOMHUX HAayKOBIIIB,
cepen sxkux: O. bangypka, B. Bacwmuauyk, O.TpumbkiB, B. laBumiok, B. Karepusrok,
O. Kipeea, H. Henensa, K. OnpmeBcekuii, B. ITonoBHikoB, A.Ilputyma, M. CanTukos,
S. Tanuzina, B. Tumyk, C. Xanumon, B. lllenapuk Ta iH.

TBep/oKeHHsT I BUCHOBKHM BUSHHX CKJIAJIM KOHIICTITYalbHE MIIIPYHTS AJsl HAYKOBOT
pPO3pO0OKHM 3arajibHUX MpoOieM KOH(DIACHIIHHOTO CHiBpOOITHULTBA Ta TPAKTHKUA HOro
peasizanii. Yci TOCITiJHUKY B rajly3i OIEepaTHBHO-PO3IIYKOBOI AISUIEHOCTI OIHOCTalHI y TOMY,
IO OTPHMATH Ta HAJEKHHM YHHOM peajli3yBaTH ONEpaTHBHY iHPOPMALIIO 4aCcTO HEMOXIIUBO
0e3 po3BiLyBaNIBHOT ISUTLHOCTI KOH(DICHTIB.

[Tpore icHylOUi HayKOBI Mpall BYCHUX HE BUYEPIYIOTh YCi€l CKJIQJIHOCTI MPOOIEeMH Ta
CTBOPIOIOTH (PyHIAMEHTANIBHY 0a3y IUIs MONaIbLIOro i1 JOCHTIPKEHHS B CyJaCHUX yMOBaX.

3a3HaueHe MIiATBEPIUKYE aKTYaJbHICTH OOpaHOi TeMaTHKH Ta HEOoOXiJHICTh
MIPOBEICHHS JOAaTKOBOTO HAYKOBOT'O AOCIIKEHHS. MeTOI0 CTaTTi € BUCBITJICHHS Ha TIiJICTaBi
HOPM YMHHOTO 3aKOHO/IABCTBA Ta MPAKTHKU HOTO 3aCTOCYBaHHS MOTUBAIIMHUX OCOOIMBOCTEM
KOHCITIPaTUBHOTO CIIIBPOOITHUITBA 3 ONIEPATUBHUMH IIIIPO3/IIJIAMHU B CYYaCHUX YMOBaX.

Buxiax ocHoBHoro wmartepiany. KondineHmiliHe CcrHiBpoOITHUITBO €  CKIJIATHOIO,
pi3HOOIYHOIO (POpMOIO AiSTIBHOCTI y TpaBOOXOpOHHIHM ctepi. CBITOBMH IOCBiN BUSBICHHS Ta
OpOTHAIl TPABOMOPYLICHHSIM JOBOJWTH HEMOMNIIMBICTh JOCATHEHHS JOCTATHBOTO DIBHS
e(peKTHUBHOCTI BKa3aHOI MISUIbHOCTI 0€3 HEIIaCHOi JOMOMOrd rpomamsH. Tak, e(peKTHBHICTH
BUKOPUCTaHHSI TMOCIYr HEMJIACHMX MPAIIBHUKIB y TPOTHAI MPABOMOPYIICHHSM IiTBEPIKEHO,
30KpeMa, EeMIIIPUYHIMH JIOCHTIKEHHsIMY, mnpoBereHMMH M. I'piboBum 1 O. Kozauenkom, 3a
pesynbTatamMu SKHX 78,5 % ONWTaHMX OINEPaTMBHHUX MpANiBHUKIB BBAKAIOTh KOH(imeHIiiHe
CMiBPOOITHUIITBO OCHOBHKM IHCTPYMEHTOM TIONEPEDKEHHSI Ta BUSIBICHHS 3JI04HMHIB, a 71,5 %168 %
BIJITIOBITHO OTIEpPAaTUBHKX MPALBHUKIB Ta CJIiTYMX — PO3CIiAyBaHHs 3704uHIB [2, ¢. 83-97].

VY cBOiil MOBCSAKICHHI# OMepaTUBHO-CITYKOOBIH IisUTBHOCTI ONEpaTHBHO-PO3LIYKOBI
T IPO3/11JTH, HE3BA)KAI0YX HA PO3BUTOK iH(GOpManiHO-TEXHIYHUX CUCTEM, 3MYIIIEHI 3BEpPTaTHCS
3a JOMOMOTOI0 10 TPOMAZsH, a/Ke He 3aBXAu iH(opmamis om0 o0’€KTa ONepaTHBHOTO
iHTepecy MICTHThCS B iHQOpMaLIIITHOMY TOJTI TEIEKOMYHIKAIIHHUX MEPEX Ta CUCTEM, a HABITh
SKIIO ¥ MICTUTBCS, TO moTpeOye mnepeBipku. Taka cmiBmpails ONEpaTHMBHOTO MpalliBHUKA 1
rpoMaisiH 3AIHCHIOEThCs BiMOBINHO 10 cT. 11 3akony Ykpainu «IIpo onepaTHBHO-pO3IIYKOBY
IisutbHICTE». Jlo cmiBmpami Ha KOH(DINCHIIWHIN OCHOBI MOXYTh 3aIy4aTHCS JIFOIH PI3HUX
mpodeciif, cTatycy, 3 OCOONMBHME HAaBHYKAMH, Taki, IO MOXYTh HaJaBaTH iHQOpMAIIIO
aHOHIMHO, TJIACHO Y1 HETJIaCHO.

Iepir Hix Ge3MOCEPENHBO EPEHTH 10 XapaKTEPHUCTUKU MOTHBALIIHHUX OCOOIMBOCTEH
KOH(iIeHIIHOI cHiBITpami, BapTO 3ayBaXXHTH, IO B YKPaiHCBKOMY 3aKOHOJIABCTBI HE ICHYE
CTAJIOr0 PO3YMIHHS HOHATTA KOH(IJEHIIMHOTO CIIBPOOITHULITBA TPOMAISH 3 ONEPaTHBHIMHU
T TPO3Ti TaML
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Tak, y 3aKOHOZABCTBI € JiBa OCHOBHI TEPMiHH, IO TTO3HAYAIOTH HETJIACHY JONOMOTY
rPOMAIAH OIMEPATHBHUM MiAPO3ALIaAM: «KOH(IICHIIHHE CIIBPOOITHUIITBOY» Ta «CIPUSHHS
3IICHEHHIO OIepPaTHBHO-PO3IIYKOBOI AiSUIBHOCTI». [Ipu 1IbOMY B HOpMaTHBHO-TIPABOBUX aKTaX
BiZICYTHE BH3HAYEHHS BKa3aHUX IOHATH. KIII040Bi HOpMaTHBHO-IIPaBOBI aKTH, IO PETYIIOIOThH
JIOCIIKYBaHy HisUIBHICTD, a caMe 3akoH Y kpainu «IIpo ornepaTHBHO-pPO3IIYKOBY IiSUTEHICTBY»
Ta KpnMinanbHMH nponiecyadbHUR KOJIEKC YKpaiHH, MiCTSITh JIMIIE 3rajKy Mo KOH(iAeHIIiiTHe
CHiBpOOITHULTBO SIK TPO JoKepeno iHdopmanii, 1mo Moxe OyTH BHKOPUCTaHa IIiJ| 4Yac
MPOBEICHHS HETJIACHHUX CIIAYMX (PO3IIYKOBUX) [iif 3TiHO 3 MOJOKEHHSIMHE CT. 275 BKa3aHOTO
Konekcy [7].

BoaHOYac y HAyKOBHX KOJAaX BiJCYTHS OIHOCTAHHICTh OO PO3MEXKYBAHHS MOHATH
«xoH(ifeHIIiHe CTiBPOOITHUIITBO» Ta «HEINIAacHE cHiBpoOIiTHULITBOY. Hespaxxaroun Ha Te, 10
3aKOHOZABELb [JOCTAaTHHO OJHO3HAUHWK Yy LBOMY IHTAHHI, NPUEAHYEMOCS IO IO3MIIi
M. I'piboBa ta O. Ko3aueHka, siKi IeTaabHO BHBUWIN OKPECICHE MMUTAHHSA Ta BBAXKAIOTh, 1110
BHUKOPHCTAHHS TEPMiHa «HETJIACHE» € OLIbII KOPEKTHUM JJIs IO3HAYEHHSI CIIIBPOOITHUITBA 0Ci0
3 ONEPATHBHUMH ITiJPO3iTIaMHU, HiXK «KOH(IACHITIITHEY.

[Momnpu nocraTHRO OIM3BKI CEMaHTUYHI 3HAYSHHS IUX CIiB (KOH(]iAeHIIHE — TaKe, 10
HE TIIAra€ po3roj0COBi; JOBIpYe, TAEMHE, HETJIACHE — HEBIIOME IS IHINHX; MPUXOBAHE,
Ta€MHE), BOHH HE € CHHOHIMIYHOO Napor0. Sk apryMeHT 3rajiaHi aBTOpY 3a3HaualoTh, 110 aHaJI3
BUKOPHCTaHHS I[IMX CIiB y pi3HEX cdepax CyCOiIBHOTO JKUTTA BKa3ye Ha Te, IO
KOH(iIeHIIHHICTh COIianbHOI B3aeMoAii pi3HHX CyO’€KTiB He mependadae 30epekeHHS Y
TaeMHULI 11 (axTy (aye nependavae B3aeMHY JIOBIpY IMX CyO €KTiB Ta BTAEMHHYEHHS 3MICTY
iH(opMallii, KOTpOIO BOHH OOMIHIOIOTECS). HaTOMiCTh HertacHICTh mependavae IPUXOBYBAHHS
camoro (akTy couianpHOi B3aeMomii, a BiAMOBIAHO 1 ¥#oro 3micty. KoudineHuiiHicts €
HEOOXiTHOI0 YMOBOIO HEIJIACHOI'O CIIBPOOITHMIITBA, a HEIJIACHICTH HE € YMOBOIO
ciBpoOiTHHIITBA KoH(iAeH i ftHOrO [3, c. 8—17].

TakuM YMHOM, BBOKAEMO TEPMIH «HETJACHE CIIBPOOITHUIITBOY» OLIBII MPUHHITHHM
JUT TIO3HAYEHHS CIIBPOOITHUIITBA TPOMAISH 3 OINEPATHMBHHUMH IMIAPO3IiIaMH IJ dac
3MIHCHEHHSI OMEPAaTHBHO-PO3LUIYKOBOI JisUIHOCTI, ajieé 3MYIIeHI 3aCTOCOBYBATH ITOHSTTS
«KOH(ieHIIiHEe CHiBPOOITHULITBOY Yepe3 I0pUANIHE 3aKPiIUIeHHS OCTaHHbOTO.

IIpn npoMmy, XxapakTepu3ylodd eQEKTHBHICT KOH(QIIEHIIHHOrO CHiBpOOITHHUIITBA,
BapTO aKIIEHTYBaTH, II0 KEPIBHUITBO pIi3HUX pIBHIB Ta PI3HOI BIiIOMYOI HAJIEKHOCTI
OMEPATHUBHMX IIAPO3AUIIB MOCTIHHO 3a3Havyae, IO pPEalbHUA CTaH POOOTH 3 HENTACHUMH
MpaIliBHUKAMH HE BiJIOBIA€ CydacHiil KPUMIHOTCHHIN CHTYyaIlil Ta HE BIUIMBAE HA TIOCHICHHS
MIPOTHUIT 37TOYMHHOCTI. B opranizauii miei poO0TH onepaTHBHUMH ITi IPO3/A1TaMU JOITYCKaIOThCS
CHCTEMHI HEJJONIIKM Ta IIPOpPaxyHKH, 110 MPU3BOIATH 10 Pi3KOTr0 HOTipUIEHHS SIKICHOTO CKJIIY
HEIJIaCHOI MepeXKi, BTPATH HAISKHHUX OMEPATHBHUX MO3UIIH y MPOTHUIIPABHOMY CEpEIOBHII,
HU3bKOI e()eKTUBHOCTI 3acTOCYBaHHS (OpPM 1 METOIB HerIacHOiI poOOTH B ONEpaTHBHO-
PO3IIYKOBIH JisTEHOCTI.

OnHi€lo0 3 MPUYMH TAKOTO CTABJICHHS Ta KPUTHKY KOH(IAEHIIHOTO CIiBpOOi THULITBA €
Te, WO i OLTBIIICTIO KEPiBHUKIB, 8 TAKOXK OINEPATHBHIM CKJIAJIOM 3apaX0OBaHO JI0 JPYTOPSIHOTO
HaINpsIMY JISUTBHOCTI, KOTpa CHPUIMAETHCS HUMH SIK 3aCTapUIMH METOJl BUSIBJICHHS Ta MPOTHIIT
[PaBOMOPYLIEHHAM, IO IOPSAM i3 TAKUMH NPUYHUHAMH, K Pi3Ke OMOJIOMKEHHS OIEPaTUBHOIO
CKiIay, Opak JOCBIAYCHUX Ta JOCTATHBO IMiATOTOBICHUX IMPAIiBHUKIB, BIICYTHICTh HAJIEKHOTO
(iHaHCYyBaHHS, HEOCKOHAJIICTL HOPMATHUBHOI 0a3H, (JaKTHYHO ITPHU3BEINO 10 3aHeTaay pPoOOTH 3
HETIACHUMHU TpalliBHUKAMH.

[MocunanHs poOUTHCS Ha Te, MIO0 Y 3B’SI3KY 3 PO3BUTKOM KOMII'IOTEPHHX TEXHOJOTIMH,
BIIPOBQ/DKEHHSM Y [ISUTbHICTH OINEPAaTHBHO-TEXHIYHMX 3aco0iB morpeba y BUKOPUCTaHHI
HEIIACHUX IPaLliBHUKIB I BUSBIICHHS Ta IPOTHIIT IPaBONOPYIICHHAM Biananae. OqHaK Takuit
NOIISII HAa PONb HENIACHUX TPALiBHUKIB Yy MPOTHAII TPABOMOPYIICHHSM BBaXKaEMO
HEOOI PYHTOBaHUM.

3BHYaiiHO, BAXKJMBICTh TPOBEACHHSA OINCPATHBHUX 3aXOMIiB 13 BHUKOPHUCTAHHIM
OMEPATUBHO-TEXHIYHMX 3aC00iB Ta MOMJIMBICTD ITOAAJIBIION0 BHUKOPHCTAHHS OTPHMAaHHX
MarepiaiiB y KpHUMiHQIFHOMY CYZIOYMHCTBI SIK JJOKa3iB HE MOXKHa HEIOOLIHIOBATH. Ale
BpaxoBYIOUM O0I3HAHICTh HAIIOIO CYCIIJIbCTBA 3aBISIKH CIIPOLICHHIO OTPUMAHHS iH(popMamii
Yyepe3 ComiaibHI Mepexi Ta iXHii BIAKPHUTOCTI, a TaKOK OOAWIMBICTH 0CI0, SIKi BUMHSIOTH
[PaBOMOPYLIEHHs, HE MO)KHAa HENOOLIHIOBATH pPOIb HENIACHOTO amapary y HpOTHAil
MPABOMOPYLICHHAM. AJDKE BiIOMO, IO OCHOBHHMM 3aBJAHHSM ONCPATHBHHUX MiIPO3ALTIB €

HACTaHHS TSHKKHUX HACITIJIKIB, [0 HEMOXKJIMBO 03 B4ACHOTO OTPHMAHHS BIAIIOBIIHOI iHpOpMATITii
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Ta IMOAAJIBLIOrO i1 OrepaTUBHOIO CYIPOBOKEHHS. BUKOHAHHS BKa3aHMX 3aBJlaHb Oe3 HEeTIacHOI
JIOTIOMOTH 0Ci0, SIKi BOJIOMIFOTH TakoK 1H(OpPMAIlE€0 1 YacTO € €IWHUMH 11 DKeperamu,
HEMOXKIJIUBO.

Bonnouac Take crniBpoOITHHITBO He OyJe JOCTAaTHhO e(EKTUBHUM 0e3 HAaJIeKHOIO
PO3yMiHHS MOTHBALIIfHUX YMHHHMKIB, HA MIJCTaBl SKMX 0ocoba NMpHUHHSIA PIMIEHHS CHPHITH
OIIEpaTHBHUM i APO3/1ijaM Ha KOH(IICHIIIHHIH OCHOBI.

3raayodu npo 3MiHM Y CYCIUIBHOMY JKUTTI, 110 BiJOynucs B YKpaiHi 3a MoHaa Tpu
JNECATHIITTS 11 He3aJeKHOCTi, BapTo 3ayBOXUTH Ha 3HauHi TpaHchopmarii miHHICHHX
OpIEHTHPIB, KOTPHUMHU TPOMAJSHHU KEePYIOThCS y CBOeMY XUTTi. ChOTOIHI, Ha BiIIMIHY Bij
PaISHCHKOTO Ta PAHHBOTO ITOCTPAITHCHKOTO MIEpioAy, TPOMaIsHH il Yac IPUHHATTS pilleHHs
CIIBITPAIIOBATH Ha KOH(INCHIIHHI OCHOBI 3 OINEPAaTHBHUMH IiJPO3MIJIAMH KEPYIOTHCS
Oa)kaHHsIM 3a/I0BOIBHUTH COLIIANBHI Ta MCHX0( 131001 YHI TOTPeOH 3 ypaxyBaHHSIM HAJIEKHOTO
piBHsI Oe3MeKu Takoi chiBmpalli, 1i 3a0e3medeHHs 1 rapaHTyBaHHs 3 OOKy JepkaBu. bakaHHs
BHUKOHATH BIIaCHUA «TPOMaJSHCHKUII 00OB’S30K» Ta OTPUMAaTH MOpAJbHE 3aJJOBOJICHHS Bij
CITIBITpAIli 3 ONEPATUBHUMH HiAPO3ALTaMHU MPAKTHYHO HE 3YCTPIYalOThCs, IO OYIIO MOMINPEHNM
SIBUILEM 32 Pa/ITHCHKUX YaciB.

Juist aprymenTaiii Bka3aHOl BUILE TOYKH 30py 3BEPHEMOCS J0 PE3YJIbTATIB HAYKOBOT'O
pocmimpkerHs O. Kmers, skuM 31iHCHEHO ONMTYBAHHS TPOMAJSH — JKUTETIB NPUKOPAOHHHUX
perioHiB YkpaiHM 3aa1si BHBYEHHS IXHBOTO CTaBJICHHS JO CIIBIpalli 3 ONEpaTHBHUMH
migpo3ninamu JlepxaBHOi NMpUKOpAOHHOI ciyxOn Ykpainu. Tak, 3HayHa YacTKa ONMUTAHUX
KHUTEJIIB HE Ma€ TBEPIOi I'POMaIHCHKOI MO3MIIi Ta MOTHBalii, HABITh 32 YMOBH, L0 BOHU €
CBIIKAMH THUX YM IHIIMX 3JIOYMHHUX TMPOSBIB, 10 BUPAKAETHCA Y BIJACYTHOCTI OaskaHHS
HaJaBaTH OyIb-sKy 3HA4YyIly iHpOpMAaIli0 NTPUKOPIOHHUKAM. OCHOBHOIO IIPHYHMHOIO BiZAMOBH
y HaJaHHi iH(OpMaIii € cTpax 3a BIACHE KUTT 1 370pOB’ s Ta WISHIB CBOET CiM 1 i1 Yac Ta micis
3aBepIIeHHs Takoi criBIpari. Take HeOa)kaHH CIiBITPAIIOBATH 3 OIIEPATHBHUMH ITAPO3/IiIaMU
0COOJIMBO aKTYyali3yeThCs B yMOBaX MOBHOMACINTAOHOTO BiifHM, KOJH MiJBUILYETHCS CTYIIHb
PH3UKY IJISL SKUTTS Ta 30POB’S JIFOJEH, MOMKOKEHHS MaiHa, YCKJIaJHIOETHCS 3a0e3IeueHHS
COL[IAJILHOTO 1 PABOBOT0 3aXKCTY IPOMAJISIH Ta IXHIX OJM3bKUX POIUYIB y MPOIeC BUKOHAHHS
3aBJlaHb ONEPAaTUBHO-PO3IIYKOBOI IisuTbHOCTI [3, ¢. 326-330.].

3BiCHO, Ha 3aKOHO/IABYOMY PiBHI 3aKpiIUIeHI IIEBHI TapaHTii Aep>KaBHOTO 3aXUCTY OCi0,
SIKi CITIBIPAIIIOIOTH 3 ONIEPATUBHUMH IiAPO3iaMu Ha KOH(IACHIiHI i 0CHOBI. BOoHH MicTAThCS
y Hopmax 3akoHiB Ykpainu «[Ipo omnepatuBHO-po3inykoBy misuibHiCTE» [10], «IIpo
OpraHi3aIiiHO-PaBOBI OCHOBU OOpOTHOM 3 opraHizoBaHow 3imouuHHICTIO» [11], «IIpo
JIepKaBHY TaeMHHULIO» [9] Ta HU3LI IHIIMX BiIOMYMX HOPMATHBHO-IPABOBUX IOKYMCHTIB.
3okpema, y ct. 13 3akony Ykpainn «IIpo onepaTHBHO-pO3IMIYKOBY AisUIBHICTE)» BH3HAUYEHO, IO
y pa3i BHHMKHEHHS 3arpo3W JKUTTIO, 37I0pOB’I0 a00 MaiiHy oco0Hu, fiKa 3alydaeTbCcs [0
BUKOHAHHS 3aBJaHb  OMNEPATUBHO-PO3IIYKOBOI  JISUTBHOCTI,  OMEPATUBHHI  MiAPO3ALT
3000B’s13aHAI BXKUTH CHEHialIbHAX 3aXO/IB ISl 3a0e3nedeHHsI IXHbOI Oe3MeKu.

IOpuguuHi rapaHTii 3aXMCTy IpaB HETJIACHUX INPaNiBHUKIB MicTHTh 1 KpumiHansHUH
Kozieke YkpaiHu [6], BiAMOBimHO 10 CT. 43 SKOro He € KPUMIHAJIbHUM IIPABONOPYLICHHIM
BUMYIIICHE 3aIOJisTHHS KO MPAaBOOXOPOHIOBAHUM 1HTEpecaM 0co0O0I0, SKa, BIAMOBIIHO 10
3aKOHY, BUKOHYBaJIa CIeliaJibHe 3aBJaHHs1, OepydyH y4acTh B OpraHi3oBaHiil rpyIi YU 3JI0YMHHI I
opratizamii 3 METOIO0 IIONEPeDKEHHS UM PO3KPUTTS iXHBOI KPHMIHAIBHO IPOTHIIPABHOL
nisutbHOCTI. Taka ocoba Hece BiNMOBiNANBHICTH TUTHKU 33 BYMHEHHS Y CKIIAJ OpPraHi30BaHOL
Ipynd YW 3JI0MMHHOI OpraHizamii OCOOJIMBO TSXKKOrO 3JI0YMHY, BYMHEHOTO YMHCHO i
MOEJHAHOTO 3 HACHIBCTBOM HaJl IOTEPHNUINM, ab0 TAXKKOTO 3J0YMHY, BUMHEHOTO YMHUCHO Ta
OB’ 3aHOTO 31 CHPHYMHEHHAM TSDKKOTO TUIECHOTO YIIKODKEHHS IMTOTEPIiIoMY a00 HaCTaHHIM
IHIMX TSDKKHAX a00 0cOONMMBO TSDKKMX HACHiAKIB. I HaBiTh y IbOMY pasi Taka ocoba HE MOXKe
OyTH 3acy/pKeHa 10 JOBIYHOTO 1030aBIIEHHS BOJI, a MOKapaHHS Y BHl M030aBJIeHHS BOJI HE
Moke OyTH mpu3HadeHe i Ha CTPOK OUIBIIME, HIXK TOJOBMHA MAaKCHMAJIbHOTO CTPOKY
11030aBJICHHS BOJII, Iepe10aueHOoro 3aKOHOM 32 LIeii 37I04MH. Y CBOIO Yepry, BiAMOBIIHO 10 1. 9
4. 1 cr. 66 KpumiHanbHOro Komekcy YKpaiHH BHU3HA€EThCS OOCTaBHHOIO, IO IOM’SIKIIYE
MIOKapaHHs, BUKOHAHHS CIIELiaJIbHOTO 3aBIAaHHS 3 TONEPE/DKEHHS UM PO3KPHUTTA 3JI0YMHHOL
JUSUTBHOCTI  OpraHi30oBaHOI TpYNMM YW 3JIOYMHHOI OpraHizamii, IMoejHaHe 31 BYHMHCHHSIM
KPHUMIHAJIBHOTO IPaBONOPYLIEHHs y BHUNAJAKaX, NependadeHuX UM KOAEKCOM. 3a3HaueHa
IOPUIMYHA TapaHTisl 3aXHUCTY 0Ci0, SIKI CHIBIPALIIOIOTH 31 CIIICTBOM Ha KOH(DIICHIIHIH OCHOBI,
3aKpiluieHa TakoX y 4. 2 cr. 14 3akony Ykpainn «[Ipo opranizamiiHO-paBoBI OCHOBH
O60poTEOM 3 OpraHi3oBaHOIO 3JIOYMHHICTIO», 3TAHO 3 SKOK YYaCHHK OpraHi30BaHOTO
3JIOYMHHOT'O YIPYIOBaHHS MOXe OyTH 4acTKOBO a0 IMOBHICTIO 3BUIHEHHUH Bil KpUMIiHAIBEHOL
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BIJMIOBIAJILHOCTI Ta TOKapaHHS y BHIaJKax, IependaueHnx KprMiHaIbHUM KOIEKCOM
YkpaiHu, SKIIO BiH Y IPOLIEC] ONepaTuBHO-PO3IIYKOBOI AisTBHOCTI, IOCYIOBOI'0 PO3CIIiTyBaHHS
YH CYHOBOI'O MPOBAKEHHS CIPHUSAE BUKPHUTTIO OpPTaHi30BaHUX 3JIOYMHHUX YIPYHNOBaHb i
BYMHEHHWX HUMH KPUMiHAJIbHUX IPABONOPYIIEHb, NPUTATHEHHIO BUHHUX 0 BiANIOB1aIBHOCTI,
BIJIIIKOYBAHHIO IMKOAW (DI3UYHUM UM FOPHIUYHHM ocobam abo mepxkasi [11]. Ipomemypa
ITOM’SIKIIICHHST BiJIIIOBIAATBHOCTI 3a TakKi 3J0YMHU BU3HAYeHa TiaBoio 35 KpumiHampHOrO
MpoIeCyaJIbHOTO KOJeKCy YKpainu [7].

[Ipore MexaHi3M peaiizallii TAKOro MpPaBOBOI'O 3aXUCTY MOTpedye NOOIPAIFOBAHHS, a
fioro Hee(heKTHBHA peastizallis Ha CbOrOHI € OIHHUM 13 OCHOBHHMX YMHHHKIB, 1[0 HE CIIPHIIOTH
ITiTBUIICHHIO PiBHS MOTHUBAIll TPOMAJISH CITIBIPAIIOBATH 3 ONMEPATHBHUMU IiAPO3MIiTaMU Ha
KOH(iieHIiiHil OCHOBI. SIK He CTBOpeHa i KOMIUIEKCHA CHCTeMa 3a0e311eueHHsI 3aXUCTY CBiJIKIB
Y KpUMiHAJILHOMY TIpOBaKeHHI B Ykpaini [13, c. 44].

HaTomicTh 32 KOpZOHOM CHCTEMa 3aXHCTYy CBIJIKIB € OUIBII JIIEBOIO, NIO BIUIMBAE HA
eeKTHBHICTB CIIBIpAlll IPOMAaJISH 3 ONEPaTUBHUMH i IPO3/1iIaMH Ha KOH(IIEHIIIHIH OCHOBI.
Tak, y CIHIA ¢yrkuionye cneniansna @enepanbHa nporpama 3axucry cBigkiB (United States
Federal Witness Protection Program a6o Witness Security Program) [1], xotpa mepenbadae
¢bi3uuHy 0XOpOHY 0COOH, MPABO HA OTPUMAaHHS HOBUX JIOKYMEHTIB, 3MiHy MICIIS P OXKHBaHH,
3a0e3Me4eHHs XKHUTIIOM, JIOTIOMOT'Y B IIepeBe3eHHI 0COOMCTHX pedeii Ha HOBE Miclle POKUBaHHS,
3abe3redyeHHs] HeOOXiTHUM MPO’KUTKOBHM MiHIMyMOM, 3a ITOTpeOH — 3MiHYy 30BHIIIHOCTI, IO Y
CYKYITHOCT] 3a0e31euye Ji€BicTh Ta KOHKPETHICTH JIep)KaBHUX NporpaM y cdepi 3abe3nedeHHs
Oe3rekn KOH(]1IeHTIB, 90ro He MOYKHA CKa3aTH mpo Ykpainy [12, c. 115].

lapanTtyBanHst Ge3MeKH CHIBIIpalll TPOMaJSH 3 ONEPATUBHUMH MiJPO3IiIaMH MOKHA
BIJJHECTH JI0 YMOB TaKoI CIIBIIpaLli, 110, 0€3 CyMHIBY, € B&XIIMBUM (aKTOPOM, KOTPHIl BILTUBAE
Ha ii epEeKTHBHICTb, IPOTE HE € OCHOBHUM MOTHBYIOUNM €JIEMEHTOM. AJDKe 11 TOro, o6 ocoda
3alikaBUJIach yMOBAaMHM CITiBIpali, y Hel Mae BHHUKHYTH OaKaHHS YM HEOOXIIHICTH TaKoi
CHiBIpAIl.

BoxHouac pe3ynbTaT ONUTYBaHHS 3aCBIIUIIH, IO TPOMAIIHH T'OTOBI 3aIydaTHCs 10
KOH(iIeHIIHHOrOo CriBpOOITHUITBA Ta Ha/JaBaTH JOMOMOTY OIEPATHBHUM IIpalliBHUKAM 3a
HasIBHOCTI NMEBHUX YMOB, TAKUX SIK: MaTepialbHE 3a0XOUCHHS 32 BUKOHAHHA 3aBAaHb (35 %),
3a0e3MeueHHs] 3aXUCTy JKUTTS, 340poB’sl Ta MaitHa (18 %), rpomoBa kommeHcawiss B pasi
OTPUMaHHs IIKOAM, 110 Oyla TNOB’s3aHa 3 BHKOHaHHsAM 3aBiaHHsA (13 %), 3acekpedeHHs
nepconanbHux fgaHux (10 %), iHbOpMyBaHHS TPOMasH LIONO MOMKIJIMBOCTI Ta MEXaHI3My
HajaHHA iHpopMarii mpo npoTunpasHy AisIbHICTE (8 %) [5, ¢. 326-330].

BaxxnuBicTh MOpaJbHO-IICHXONONIYHOTO YHHHHKA SIK (haKTopa, KOTPHHA MOTHBYE JO
CIIBIIpaIli 3 ONEPATUBHUMH IIiAPO3AiJaMHi Ha KoH(DiAeHmiHHiM ocHOBI, miarBepmumn 23%
pecrioHaeHTiB [5, ¢. 326—330], 1o miaTBepKye BUCIOBIICHI BUILE MipKYBaHHS CTOCOBHO 3MIHU
LIHHICHUX OPIEHTUPIB Y CYCIHIiIbCTBI.

BucnoBku. OTxe, BpaXOBYIOUH CyYaCHUH CTaH MPOTHIIi MPaBOIOPYIICHHSM, PiBEHb
PO3BUTKY CYCIILIBCTBA Ta HOro MOpaIbHO-TICHXOJIOTIYHE CTAHOBHIIIE, Ha3pisia HarajbpHa morpeda
Teperiisily HOPMATHBHO-TIPABOBOrO 3a0e3MedeHHS KOH(QIICHIIIHHOrO CIiBPOOITHUIITBA 3
OIepaTHBHUMHU MiIPO3I1LTaMU 3 ypaXyBaHHIM aKTyaJlbHUX MOTHUBALIHHAX CTUMYJIIB Ta TapaHTii
TaKoi CITIBITPAILIi.

[TigTpMyeMO HayKOBLIB Ta MPAKTHUKIB y cepi onepaTHBHO-PO3UIYKOBOI AisUTBHOCTI,
SIKi 3BEpTAIOTh YBary Ha HEOOXIAHICTh MPUIHATTS HOBOro 3akoHy Ykpainu «IIpo onepaTHBHO-
PO3IIYKOBY JisUTBHICTBY, 110 BIJIIOBIIATHUME CYYaCHUM PEatisiM MPOTHIIT PaBOMOPYIISHHM Ta
PIBHIO PO3BHUTKY YKPaiHCBKOTO CyCHijbcTBa. HOBHI HOpMAaTHBHO-TIPABOBUI aKT Ma€ YCYHYTH
HasIBHI 3aKOHOAABYl MPOraJIMHK, 30KpeMa, 3a0e3eUUTH BiAOBIAHI rapaHTii KoH(igeHTaM, IKi
3aITy4eHi Ta CHiBIPAIIOIOTE 3 ONCPATUBHUMU ITiIPO3A1ITIaMH, 31 CIIICTBOM 1 CYZIOM Ha CTaaisx
OIePaTHBHO-PO3IIYKOBOI AiSIIBHOCTI, KpUMiHAJIBHOTO ¥ CyZI0BOI'O MPOBAPKEHHSI, & TAKOXK ITiCIIs
ix 3aBepiieHHs [4, c. 53-65].

BizoMo, 1m0 momepenuTH MPaBOMOPYIIEHHS JAEIICBINE Ta JOLUIBHINIE, HIX
JIKBIZIOBYBaTH TSDKKI HACHIZKM HOro BYMHEHHS, a TOMY BapTO MEPErIIHYyTH MiIXOAU 0
oprasizanii KOH(IJEHIIHHOro CHiBpOOITHUIITBA TPOMAaASH 3 ONEPATHBHUMH IIiJpO3IiJIaMu,
30CepearBIIN YBary Ha MaTepiajibHili MOTHBALIl TaKoi CITIBMpalli 3 po3po0OKOIO i€EBUX TapaHTii
3axXHCTYy MpaB, cBOOO/, )KUTTS Ta 370POB’s CIIBMPAIIOIOYUX OCIO0.
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ABSTRACT

Oleksandr Makhlai. Motivation characteristics of conspirative cooperation with operative
units in modern conditions. The motivational features of conspiratorial cooperation with operational units
in modern conditions are highlighted. Attention is drawn to the fact that the legislation in terms of legal
regulation of operative and search activity is not perfect, with numerous gaps and contradictions. In
addition, today’s conditions in which Ukrainian society lives and its development require a significant
revision of the normative-legal and organizational-tactical provision of confidential cooperation, taking into
account modern value guidelines and social conditions that affect the motivation of citizens to
confidentially cooperate with operative units.

Attention is drawn to the fact that there is no unanimity in scientific circles regarding the
distinction between the concepts of confidential cooperation and tacit cooperation. The analysis of scientific
and theoretical sources made it possible to come to the conclusion that the term secret cooperation is more
acceptable to denote the cooperation of citizens with operative units during the implementation of operative
and search activity, but they are forced to apply the concept of confidential cooperation due to the legal
consolidation of the latter.

It is noted that, taking into account the current state of crime prevention, the level of development
of society and its moral and psychological situation, there is an urgent need to review the regulatory and
legal provision of confidential cooperation with operative units, taking into account current motivational
incentives and guarantees of such cooperation. One of the ways of such a review is the adoption of a new
Law of Ukraine «On operative and search activity», which will correspond to the modern conditions in
which Ukrainian society lives and current value guidelines.

An analysis of the legislation was carried out in terms of guaranteeing the safety of persons who
cooperate with operative units on a conspiratorial basis. It is indicated that it is cheaper and more expedient
to prevent a crime than to eliminate the serious consequences of its commission, and therefore it is worth
reviewing the approaches to the organization of confidential cooperation of citizens with operative units,
focusing on the material motivation of such cooperation with the development of effective guarantees for
the protection of rights, freedoms, life and health [ am cooperating persons.

Keywords: operative and search activity, motivation, conspiratorial cooperation, operative units,
secret workers (spy), society.
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