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BITA/IBHI 3BEPHEHHA

IHanoeni konezu, naykoeui!

[puiimMiTe HAWIIUPIITI BiTAHHS 3 HATOAM ITHOTOPIYHMX IOBUTCHHIX
JaT y JKUTTI Hamoi aepaBu Ta icropii YHiBepcutery — 25-piuus
Koncrurynii Ykpainu, 30-piuus Heszanexnocti Ykpainu ta 55-pivus 3
JHS 3acHyBaHHA J[HIMPONETPOBCHKOTO JEP)KABHOTO  YHIBEPCUTETY
BHYTpIIHIX cnpaB! JlecATHWIiTTA, 0 MHHYIM BiJ LUX MOMIH, — e
TepioI, 3a KUl chOpMyBaTHCS BXKE HOBI MOKOJIIHHS TPOMAJISH, TOTOBUX
CBIZIOMO BIJNCTOIOBaTH 1I IHTEpeCH Ta MaWOYTHE, TMOB’s3aHE 3
OUBLTI3AiHHIM BUOOPOM YKpaiHH Ha KOPHCTh CBOTO TOAAIBIIOT0 OYTTS
SIK CyBEPEHHOI IEMOKPaTHYHOI €BPOIIEHCHKOT Iep)KaBH.

VxBanenuil BepxoBroto Pagoro Ykpainu 24 cepnusa 1991 poky
AXT TIpOTOJIONICHHS! HE3aJeKHOCTI YKpaiHM — BHHATKOBA ICTOPHUYHA
MOJis YKpaiHCBKOTO AepKaBOTBOpeHHA KiHIA XX cT. [IpuHHATTIO [OBOTO JOKyMEHTa
nepeyBalny TUCSYONITHS TpaauIis [ep>KaBOTBOPEHHS B YKpaiHi Ta TpHUBaIMH, IHKOIH
TpariyHui, HOUIIX YKpaiHCHKOrO Hapoay 10 YTBEpPXKCHHS CaMOCTIMHOCTI, HalliOHaIbHOI
IICHTUYHOCTI Ta JIEMOKPATUYHOT, IPABOBOI JACPIKABH.

Y KOHTEKCTI TMOAAJbIIOT0 PO3BHUTKY BITYM3HSIHOI JCPKABHOCTI i yKpaiHCHKOTO
CYCHIJIbCTBA Y JIIOAMHOLECHTPUCTCHKOMY BHMIpI aKTyaJi3yeThCsl MUTAHHS BJOCKOHAJICHHS
BIJINIOBIJAILHOCTI JCP)KaBU Mepei JIIOAMHOK Ta IHIIMMH Cy0’€KTaMu MpaBa, BUXOIAYH 3
¢byHIaMeTarsHUX TON0KeHb KoHCTHTYIIT YKpaiHu, HOBITHS iCTOpis AKOI CKIIaJa€e BXKE MOHAL
yBepTh cTOMTTA. Llieto momeHOcHOO momieto 28 yepBHA 1996 poky OyIiio 3akpiluieHO IpaBOBi
3acalyl HE3aJCXKHOCTI, KOHCTHUTYIIHHOro Jyaxy VYKpaiHW, BHU3HAYEHO CYBEPEHHICTD,
MOBHOBJNAI  YKPaiHCBKOrO Hapody Ta 3aTBEP/KEHO BEPXOBEHCTBO JiGepasibHO-
JIEMOKPaTHIHUX LIHHOCTEH, 110 BIJIIOBi1AIOTH MPUHIUIIAM €BPOIIEHCHKOTO
KOHCTHUTYI[IOHATI3MY.

AXTyaJlbHUM HampsiMOM po30yJoBM YKpaiHM SIK KOHCTUTYLIHHOI JepKaBH €
BJIOCKOHAJICHHSI OpraHizauii [AisyIbHOCTI oOpraHiB jepkaBHoi Biaau. [lompu Ge3ymoBHI
3000yTKH B Wil cdepi, € MeBHI MUTaHHA, IO MOTPEOYIOTh CBOTO BHPILIEHHS Ta HAYKOBOTO
oOrpyHTyBaHHs. 3BiZICH MOCTa€ HEOOXiTHICTh MiJBUILEHHS PIBHS €(EKTHBHOCTI MEXaHi3My
KOHCTHUTYLII{HO-IIPAaBOBOT'O PETYJIIOBAHHS CYCHIJIBHUX BIJTHOCHH 1 CTBOPEHHS JUIS LIbOTO
HAYKOBO-OOIPYHTOBAHOI KOHIIEMIN] MPOIleCy MOMaubInol po30ymIOoBH Ta BIOCKOHAICHHS SIK
MIPAaBOBOI CUCTEMU JICPXKABH B3araii, TaK i ii IpaBOOXOPOHHOT CKIIAIOBOI.

AKTHBHO IHTErpyBaBcs OO LHMX JAEPXKaBOTBOpYMX IpoleciB i JIHimpomnerpoBchKuit
JIepKaBHAN YHIBEpCUTET BHYTPIIIHIX cripaB. 3acHoBaHMiA me 1966 p. sk J{HimpomeTpoBcbka
cremiagbHa CepelHs INKOJNIA MINIMil, AKy y TIephl pPOKH He3aleKHOCTI YKpaiHu Oyio
peopranizoBano y [xinporerposcrke yumnuiie Mininii MBC Ykpainu, a 3rooM, HanmpuKiHII
1990-x pokiB, meperBopeHo Ha 3BO — JIHinpomneTpoBchbkuil topuandHuii incTHTyT MBC
VYxpainu, omicng — Ha FOpuanuny akagemiro MiHiCTepCTBa BHYTPIIIHIX CIIPaB, — BiH IO IpaBy
MOXX€ THINATHCS BaroMUMHU 3400yTKaMU 3aBIsSKH HAIOJIETJIMBIM Tpalii MomepeaHix Ta
HUHIIIHIX TOKONiIHb CHpaBXHIX mnpodecioHamiB, BigmaHUX CBOid cmpaBi. Takumu
JIOCATHEHHSIMH €, 30KpeMa: CTBOPEHHS IMOTY)KHOI MaTepialbHO-TeXHI4HOI 0a3m; po30ymosa
HayKOBO{i 0i0J1i0TeKH 3 HalOIIBIION0 Y PErioHi KOJEKINi€l0 YKPaiHChKUX Ta 3apyODKHUX BUAAHB
1 TepiofUKHM 3 IOpUCIIpYAEHLii Ta MoJiueicTuky; (GopMyBaHHS BHCOKOKBaJi(hiKOBaHOTO i
BiZytaHOrO CcBOili po0oTi TpodeciiHOro HayKOBO-NENAaroriyHOrO CKJagy dYepe3 CTBOPEHY
BJIACHY CHCTEMY ITi/JTOTOBKM HayKOBHX KaJpiB B acIipaHTypi W JOKTOPaHTYpi Ta IisUIbHICTh
Crewiajli3oBaHMX BUCHMX DPaJl 13 3aXHMCTy AMCEpTAlliif; BaroMi HayKOBi JOCATHEHHS 3aBISKH
rpaHToBii  po0OTi, BHMHAXiJHUIBKO-TIATEHTOBIH, 3aKOHONPOEKTHI Ta  eKCIepTHO-
KOHCYJIbTATHBHIA JisITBHOCTI; MOCTiHHA HAYKOBO-BHJABHMYA [ISUTBHICTH 13 BIACHOIO
nosirpadigHoro  6a3010 Ta MDKHapogHA IHAEKcAIis MepioguYHuX (PaxoBUX BHIAHB;
MPOBEACHHS UYHCIEHHUX MDKHApOAHHX HAyKOBO-TIPAaKTHYHUX 3axXOJiB; CHiBOpams i3
npoBigHUMHE 3apyOibkHHME 3BO Ta MDKHapoOAHUMH IOPHAWYHUMH W TPaBOOXOPOHHUMHU
opraHizamisMu d4epe3 Taki (OpPMH SK TPEHIHTH, CTa)XyBaHHS Ta PI3HOMAHITHI CITiJIbHI
JIOCITI THUITHKI TTPOEKTH.
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[IporoHoBaHMii crieniajbHUI BUIYCK HAyKOBOTO BUAAHHS, NPHCBSYECHHH 3HAMEHHUM
3arajJbHOJCP)KaBHUM IOBUIESM, MICTHTh pe3yJibTaTH AOCHKEHb HAyKOBIB, IOPHUCTIB-
MPaKTHKIB yHiBepcHUTETy, cropigHeHux 3BO Vkpainm Ta 3apyOibKHHX KpaiH y Bcix 0e3
BHHATKY Tally3sX Cy4acHOTO IIpaBa Ta cekropa Oe3rmekn. Ha HOro cropiHKax BHUCBITIIOIOTHCS
aKTyalbHI TUTaHHA TpoQeciifHOl MATOTOBKM (axiBIiB-IOPHCTIB Ta IIPABOOXOPOHIIIB.
3a3HaueHi pe3ynbTaTH HE € OCTaTOYHMMHU Ta Oe3JOTaHHWMH, SK 1 CydacHe CYCHIJIBHO-
HOJIITHYHE KUTTH, IO IIBHIKO 3MIHIOETHCS, CIIOHYKAFOYM IO IONAJIBLIMX JOCITIIKCHb Ta
TUTi THUX TACKYCIH.

VYneBHeHU#, 110 YHIBEPCHUTET 1 Hajajdi pPO3BUBATUMETHCS SK CY4YacHHH IIEHTP
IOPUIMYHOI HAYKH Ta MIPaBOOXOPOHHOT OCBITH.

Baxaro BciM NpUYETHUM JI0 Ii€i Ba>KJIMBOI CIIpaBU HATXHEHHS 1 MOJAJIBIINX YCIHIXiB y
MIOBCSIKACHHIN TBOPYIii mpaiti, a 3100yBauaM OCBITH — HEBTOMHOTO IIParHeHHs JI0 HOBUX 3HaHb
i, 0€3yMOBHO, Kap’€pHOTO Ta OCOOHUCTICHOTO 3pOCTaHHs !

Pexmop [Jninponempo6cbkozo oepiicagnozo
VHigepcumemy 6HYMpIUHIX CHPAs,

OOKMOp OPUOUHHUX HAYK, OOYEHM,
3acayacenuti wopucm Ykpainu,

NOAKOGHUK NOATYTT

Anopin ®°OMEHKO

Illanoeni konezu!

[puiimiTe  HaWmupimi  BiTaHHA 3  Harogm  S5-pivus
VYuiBepcutery!

3a mi poKM NPOWUACHO BEIMUKUHM HUIAX Ta 3pOOJICHO 3HAYHUI
BHECOK B OpraHi3allif0 MiATOTOBKH BHUCOKOKBaNi(hikOBaHUX KaJIpiB Ta
PO3BUTOK HayKH H ycix cdep npaBHUUOL AiSIIBHOCTI B YKpaiHi.

JIHINpONeTPOBCHKMI JIep)KaBHUK YHIBEPCHTET BHYTPIIIHIX CHpaB
TiJIHO TPUMae BUCOKI OCBITHI Ta HayKOBi cTaHmapTu. [ImiaHi pe3ynbraTu
poboti YHiBepcHTETy BiJI3HaueHi y MDKHApPOIHHMX pEeHTHHrax. 3a 4ac
icuyBanHsi [IJIYBC mpoBeneHO uHCIEHHY KUIbKICTh HayKOBHX 3aXOJiB
MDKHApOJHOTO Ta BCEyKpaiHChKOTO piBHA. 3a mepiox podoru JAYBC
TaKoXX IPOBEAEHO YHCIECHHY KUIBKICTh MIDKHApOJHHX, BCEYKPAiHCHKHX, PpETiOHATBHUX
koH(pepeHtiid, ceMmiHapiB, Kpyrimux cromiB. [laprHepamu JAYBC y mpoBeneHHi CHiTBHHX
3axomiB € 19 HaBuanpHUX 3aKknagiB PecrryOmiku [Tomemii, Pymynii, I'pysii, Pecry6uiku Monmosw,
PeciyOmikn  Kazaxcran, JlurtoBcekoi PecnmyOmikum Ta iHIIMX, a TakoX MIDKHApOIHI
mpeAcTaBHUITBA B YKpaiHi: Kanaaceka momimeiicbka wicis, KoHcympramiiHa —Micis
E€pporeiicpkoro cotozy, OBCE, ®H OOH ta ICITAP.

CTBOpEHI Ta AaKTHBHO pO3BHUBAIOTHCS HAYKOBI IIKOJH, IPUCBSIYEHI aKTyajJbHUM
npoOieMaM JIep)KaBOTBOPEHHSI, TIPABOTBOPEHHSI Ta MPaBO3aCTOCYBAHHS, KPUMiHAJIICTUUHOMY
3a0e3neueHHI0 JJOCY0BOTO PO3CilyBaHHs, JOCTIKEHHSIM MEPCIEKTHB PO3BUTKY MyOIIYHOTO
IpaBa Ta NOJINEWCHKOI MisTIPHOCTI, KPUMiHAJNBHIM MONITHII B yMoOBax rio0ami3amii,
3a0e3neueHHI0 KOHKYPEHTOCIIPOMOXKHOCTI ~ €KOHOMIYHHX  CHCTEM, (opMyBaHHIO
iHpopMmaniiiHOT KOMIeTEeHTHOCTI (axiBUiB IOPUIMYHOI Tany3i, IO POOWUTH 3a3HaYEHUH
YHiBEpCUTET MOTY>KHOIO HAYKOBOIO IIAT(GOPMOIO MIKHAPOHOTO PiBHSI.

Bucoka xBamidikamis HayKOBO-NIEJaroriyHoro IepcoHairy, Oe3ZoraHHHWN piBeHb
opraHizamii HayKOBMX 3aXOJliB, IHHOBallilfHA Ta HAyKOBO-TIPAKTHYHA CHPSMOBAHICTh 1
MDKIUCIMIDTIHADHUNA TAXIA poONsATh YHIBEPCUTET BHCOKOMPOQECIHHUM, HATIHHUM 1
MIpUBa0JIMBUM MMApPTHEPOM JUIA BCiX JTAHOK IMPaBHUYOI CUCTEMHU Y KpaiHH i CBITY.

MinicTepcTBO BHYTPIITHIX cHpaB YKpaiHH BHCIIOBIIOE TOASKY IIpaliBHUKaM
VYHiBepcuTeTy 3a OaraTopiuHy, IUTIIHY, CaMOBIiJJIaHy Tpallfo, TiJHI HayKOBi 3M00yTKH, 3a
BaroMHUil BHECOK Y MiATOTOBKY BHCOKOKBali(hikoBaHMX KanpiB aist HamioHampHOI momimii Ta
migposainaie MBC Ta 6akae moanbIioro po3BUTKY 1 HOBUX JIOCSTHEHB!

3acmynnuys Minicmpa
6HYmMpiwHix cnpae Yxpainu
Kamepuna IIABJIIT'YEHKO
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Hlanognuii konexkmue /[ninponemposecvkozo
0eparcasnozo ynieepcumemy eHympiuinix cnpag!

Mupo BiTaemo 3 55-pivusm YHiBepcutery!

VYHiBepcUTET 3aBXIu OyB HAAIWHUM MAPTHEPOM YCiX JIAHOK
[IPaBHUYO]1 CHUCTEMU VYkpainu K y 3a0e3neueHHi
BHCOKOKBaJi(piKOBAaHNM TMIEPCOHAIOM, TaK 1 y METOIWYHIN, JOpagdiil Ta
HAYKOBifl MIATPUMII CyIOBOI, CIiA40i, ONEpPaTHBHO-PO3IIYKOBOi Ta
KPUMIHAJICTUYHOI JisTbHOCTI. 3aBISIKK MPO(EeCciiHOMY KOJIEKTHBY BaM
BIAJIOCS MiATOTYBAaTH THCAYl KBali()ikOBaHMX, BIINAHMX CBOIH CHpasi
BUITYCKHUKIB, #AKi TMpaIiolOTh Ha Onmaro Hamoi baTpkiBmuHN B
migposnizax HarioHanpHOI moilii, iHIIUX MPaBOOXOPOHHUX OpraHax,

3a0e3Meuyroun PO3BUTOK JCP)KaBHU, 3aXUCT Ta Oe3leKy rpoMansH. Mu
X04YEeMO BiI3HAYUTH BUCOKWH piBeHb MpodeciifHOi Ta MPaKTHYHOI MiATOTOBKH BUITYCKHHKIB
VYHIBEpCUTETY, HAsSBHICTh BHCOKHMX MOpPaJbHUX CTaHAAPTIB, MaTpioTH3My, HaBHYOK
CIUIKYBaHHS Ta KOMaHJIHOT pOOOTH.

Takox Xo4eMoO BiI3HAYHWTH, [0 HAYKOBO-TIEAATOTIYHI TMPAIiBHUKH YHIBEPCUTETY
MPUIUAIOTE BENHKY YBary BIIPOBaPKEHHIO NPHHIWITB TSHACPHOI pIiBHOCTI, JIOASHOCTI,
BHUCOKMX MOPJIbHO-ETHYHHMX HOPM Ta MAaTPiOTU3MY NPH BUXOBAHHI 1 MiArOTOBLI MalOyTHIX
CHIBpPOOITHUKIB OpTraHiB BHYTPIIIHIX CIIpaB, IO CIPHIE TOCITHCHHIO KPAIIUX €BPOIEHCHKUX
Ta CBITOBUX CTaHIAPTIB MPaBOOXOPOHHOI JisTEHOCTI.

VYHiBepCUTET NMPOBOAWTH YUCIECHHI 3aX0IH, 10 BiANOBiAalOTh HalioHanmbHOMY IUIaHy
niit i3 BukoHaHHs pe3oromnii Pagu besneku OOH 1325 «Kinku, Mup, Oe3mnekay Ha mepiof 10
2025 poky. Y 2021 p. HaBuaHHS Ta MiJABHINCHHS KBamiikamii 3 TeHICpHUX NMUTaHb Ha 0asi
JJIYBC npoiinum 61au3bko 2,5 TrCsY npauiBHUKIB nominil. HaykoBo-npakTudHi KoHdpepeHil
3 NHUTaHb TeHAEpHOI piBHOCTI 00’eanHyr0Th Onu3bko 400 daxiuiB 3 bonrapii, I'peuii, Iuuii,
Kazaxcrany, Typeuunnn, Yxpainu, Yexii, [1IBemii. [Ipamroe HaBuanmpHO-HayKOBa 1aboparopis
TOCTIKSHHST TIPOOJIeM MPaBOBOTO CTATyCy BHYTPIIIHBO IEpEMIlleHHX 0ci0 Ta 3abe3rmedeHHs
rerjepHol piBHocti. HaykoBui VYHiBepcuteTy OepyTh aKkTUBHY Y4acTb y BH3HAuYCHHI
CTpaTeriyHuX HampsMiB JEp>KaBHOI MOJITHKH 3 TCHAEPHUX ITUTAHb, & TAKOX YIOCKOHAICHHS
3aKOHOJIaBCTBA Ta NMPAKTHUKH ITPABO3aCTOCYBaHHSI.

Mu BHEBHEHI, 0 YHIBEpCUTET 1 Hajali 3pOCTaTUMe SIK IOTYXHHU LIEHTP PO3BUTKY
IOPUIMYHOI Ta TMPABOOXOPOHHOI OCBITH, 3a0€3MEUyI0YM BHCOKY SIKICTh ITIATOTOBKH
IIPaBOOXOPOHIIB €Bporeiickkoro 3paska. CrofiBaeMoCh Ha MOAAIBLIY IUTIAHY CHIiBIIPAIio
3apaii PO3BUTKY i IPOLBITAHHS HAIIOI KpaiHu!

VYpsioosa ynosnosaicena
3 NUMAHb TeHOePHOT NOIMUKU
Kamepuna TIEBYEHKO
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IIanoeni éuxknaoaui ma 3000ysaui /[ninponempoecvkozo
0eprcagHozo ynisepcumemy eHympiuinix cnpas!

[upo Bitato 3 55-pivusam YHiBepcurery!

JlHInponeTpoBChKa 00IaCTh 3aBKAN MHUIIAIACh CBOIM HAyKOBUM
MTOTEHI[IaJIOM Ta TAJaHOBHTOIO MOJOO, a JIHIMPO HA3WBAIOTh MiCTOM
CTyleHTiB. Bumii HaBuanbpHi 3akimagy (GopMyIOTh HayKOBO-TEXHIYHE,
IHHOBAIIiI{HE Ta KYJIBTYpHE CEPEOBHUIIEC PETiOHY.

[MutaHHs OisTBHOCTI BUILOTO HAaBYAJIBHOTO 3aKialy B yCix 0e3
BUHSTKY HaIpsMKax 3aBXKIW B LIEHTPl yBark OpraHiB BHKOHaBYOI Biagu B 0coli 00iacHOi
JepKAaBHOT anMiHicTpamii, a X BHpINICHHS BiNOYBa€TbCcs y CHIBOpaIli Ta B3aEMOJIl 3
KEpIiBHUITBOM Ta (haxiBISIMH 3aKiay.

JHIpOoneTpOBCEKHUI Aep KaBHUH YHIBEpPCHUTET BHYTPIIIHIX CIpaB MOCIa€ TiIHE Micle
cepell HaBYAJNHHHUX 3aKiafiiB JIHIMPOMETpOBCHKOI OONacTi Ta Bciei YKpaiHH, MOKe MiHCHO
MIUIIATUCS] BUCOKUMH JOCATHEHHSIMH, cepesl SKUX: Oe3M0TaHHuil piBeHb OpraHizalii sKicCHOTO
HAaBYAJBHOTO TIPOIIECY Ta HAYKOBOI MisUIBHOCTI, poO3rajlly)kéHa Ta pO3BHHEHA CydacHa
iH}pacTpyKTypa, aKTUBHHN PO3BUTOK MIKHApPOIHOI CIHIBIIPAIli Ta CTBOPECHHS CIPHATINBUX
MOXJIIBOCTEH ST 0COONCTICHOTO 3pOCTaHHS TaJJAaHOBUTOI MOJIOJI.

L{i nocsrHeHHs MIOPOKY MiATBEPIKYIOTH aOITYpi€HTH, OOMparoYl HaBYAHHS y LLOMY
BHUIIN 3a BCiMa CHCHIaJbHOCTSIMH Ta DPIBHAMHU OCBITH, a 3TOJOM — BXKC HAJICKHUM YHHOM
IiITOBTOJICH] BUITYCKHUKK YHIBEPCUTETY MOMOBHIOIOTH MiAPO3IUIN TOJMILIT, IHIINX YCTAaHOB Ta
opraHizaniii Hacammepen JIHinponeTpoBIIMHM, 3a0e3neuyrour 1 (YHKIIOHYBaHHS Ta
NOJIaJIbLINK PO3BUTOK SIK HEBIJ’€MHOI CKJIaJJOBOI YNpaBiHCHKOI Ta BUPOOHMYOI CHCTEMH BCi€i
HaIIol KpaiHu.

baxaio KoIeKTHBY VYHIBepCHTETy HATXHEHHS 1 MOAAJIBIIOI IUILAHOI HAaBYaIbHO-
BHUXOBHOi po0OOTH, CHpsSMOBaHOI Ha MIATOTOBKY BHCOKOKBaNi()iKOBaHUX, BiJIaHUX CIIpaBi
¢axiBUiB Ta Ha MATPIOTHYHE BUXOBAHHA MOJNOAI YKpaiHu. Takoxk Oakaro 3HAYHMX HAyKOBHX
3100yTKiB, MI>KHAPOAHOTO BU3HAHHS Ta MOAAIBIIOT0 PO3BUTKY!

Tonosa [[ninponempoecvroi
obaacHoi OepaicasHoi aominicmpayii
Banenmun PESHIYEHKO

Lllanoeni euknaoaui, cmyodenmu, Kypcanumu!

IMupo BiTaeMo KoJEKTHUB JIHIPONIETPOBCHKOTO JEP:KaBHOTO
VHIBEpCHUTETY BHYTPIIIHIX crpaB 3 30-piudsiM HE3aleKHOCTI YKpaiHd,
25-pivusm Korcrutymii Yipainu Ta S55-piuusm i3 JHSA 3acHYBaHHS
VYHiBepcurery!

HuinponerpoBcrka o001acT €  (prarMaHoM eKOHOMIKH
VYkpaiHu, 3a OCTaHHE AECATHUPIYYSA HAIl PEriOH CTaB IMOBHONPABHUM
qyneHoM AcamOiei €BpONEHCHKMX PETioHIB Ta NPHUBAOIMBHM
IHBECTUIIIHHIM  MaiilaHYMKOM €BpONEHCHhKOro piBHA. Bucoxki
pe3yiabTaTH PpO3BUTKY PpErioHy MOXIHUBI 3aBASKH OTYKHOMY
HayKOBO-OCBITHROMY HOTEHIliaTy. YHIBEPCHTET € OJTHUM 3 IPOBITHUX
HAaBYQJIBHUX 3aKJIafiB pETiOHY, M0 MiATBEPKYETHCS HAYKOBUMH
JOCSITHEHHSIMU Ta IOPIYHHMH BHCOKMMH IOKa3HUKaMH Habopy abiTypieHTiB. YHiBepCHTET
MIPOJOBXKYE IUIJHO Ta HAIOJIETJIMBO MNPAIIOBATH HaJ 3MIIHEHHSM CBOiX IO3MUIIH cepen
3aKJIa/liB BUIIOI OCBiTH YKpaiHH y cdepi HayKOBOI Ta HaAyKOBO-NEAArori4HO] MiSUIEHOCTI Ta
Ha/l OTPUMAaHHSM BHCOKHMX DPE3YyJIbTaTiB Ha CBITOBOMY piBHI 1 PO3BUTKOM MIKHapOJHOTO
cniBpoOiTHHITBA. Benuka yBara npuaiiseThCs MiJIBUIIEHHIO SIKOCTI HAaBYAJIHHOTO MpOIECY
Ta HOro NPaKTHYHINl CHOPSIMOBAHOCTI, PO3BUTKY COLIabHOI AKTUBHOCTi, IO POOUTH
BJIMBHHA BHECOK Yy PO3BUTOK PETiOHY, HiABHIIEHHS HOTO iHHOBAIiHHOTO MOTEHIlialy, a
TaKoX B p0o30yOBY HaIliOHAJTHHOI €EKOHOMIKH iHHOBALiHHOTO THITY.

[Mopoxy 30LTBITYETHCS KUTBKICTH MOJIOJMX BYCHUX YHIBEPCUTETY, AKi OepyTh yIacTh y
BITYM3HAHMX Ta MDKHapOAHMX HAYKOBHX TIPOEKTaX, KOHKypcaxX, mporpamax. Ha 0a3si
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VYHiBepcuTeTy, 3a HiATPUMKH Pagu Monoaumx ydeHMX Hpu MiHICTEpCTBI OCBITH 1 HayKu
VYkpainu ta Pagu Mononux BYeHuX J{HINponeTpoBChKoi 001acTi, mponoBxkye podoty «lllkomna
momoux BueHuX JIJIYBCy». YHiBepcuTeT Hamgae BCi MOXIIUBOCTI AJISI PO3BUTKY TaJIaHOBHTOL
MOJIO[Ii, aKTUBHO PO3BHBAETHCS MIKHAPOAHUI OOMIH Ta cHiBHparld, 30UIBIIYETbCS KUTBKICTh
iHo3eMHUX cTyaeHTiB. Bumyckamkn [JJYBC 1omigHO mpaIioloTh Ha MiANPHEMCTBAX, B
OpraHi3alisfx Ta OpraHax MICIIEBOI BJIaH PETiOHY, NEMOHCTPYIOUH BHCOKHH TpodecioHamizmMm
Ta BiAIaHICTh CIIpaBi.

AKTHBHa MDKHapoIHa MiSUTGHICTH YHIBEPCHTETY JO3BOJISE€ 3allydaTH Kpalli CBITOBI
NPaKTHKU Ta TOTyBaTH (haxiBI[iB CBITOBOTO DiBHA. YUacTh y HayKOBO-TIPAaKTUYHHX CEMiHapax,
KpYIVIHX CTOJaX Ta KOH(EPEHLIsSX Jla€ MOXJIMBICTh 3HAHOMUTHUCH 13 HAINpaltOBaHHSIMH (DaxiBIIiB
IHIOIMX KpaiH, OOMIHIOBAaTHCH JOCBIIOM Ta IMIUIEMEHTYBaTH HOTro B JIsUIbHICTH migpo3ninie MBC
Ta HarioHapHOT modTiii, 110 3HaYHO Ii/IBUILYE Pe3yJIbTaTUBHICTD IXHBOT pOOOTH.

BaxxaeMo monanbIoi HATXHEHHOI Ta IUTIHOI POOOTH, HOBUX JOCSTHEHb Y HayKOBIM,
HABYAJIbHIW, MDKHAPOIHIA MISUIBHOCTI Ta II¢ OUIBIIC TATAHOBUTUX 1 3aB3ATHUX CTYICHTIB 1
KYpPCaHTIB, SKi TOTOBI CAMOBIITaHO Ta CYMIIIHHO HABYATHUCH 1 MPAMFOBATH 3apaIl IPOLBITAHHSI
Hamoi kpaiHu!

Tonosa
Jninponemposcwkoi obracnoi paou
Muxona 1YKAIIIYK

Lllanoeni 3000yeaui oceimu, npayienuxKu
ma eemepanu /[HinponempoecvKo2o 0epicasnozo
YHigepcumemy eHympiuwiHix cnpag!

[puiimiTe  HaWmupimi  BiTaHHA 3  Haromgm  S5-pivus
VHiBepcurery!

[poTsrom yciei cBo€i icTopil Bamr 3akia ] BUIIOI OCBITH Bilirpae
BaXXJIUBY POJIb y MIATOTOBI BHCOKOKBaJi(piKOBAHUX KaJpiB Ta pOOUTH
3HAYHUH BHECOK Y ()OPMYBaHHS AEMOKPATHYHOI, COIiabHOI, MPaBOBOT
nepxaBHocTi B YkpaiHi. JJYBC € ogHuM i3 TpOBITHUX IEHTpPIB
MiArOTOBKKM MaiOyTHIX (axiBIiB Ui CYAOBOI CHCTEMH B YKpaiHi,
CTBOPIOE OCBITHI# Ga3uc aist gisutbHOCTI HalioHambHOT KO CYAIiB
VYkpainu Ta poOUTh BaroMuil BHECOK A0 peanizaiii Ctparerii po3BUTKY CYIIiBCbKOI OCBITH B
VYkpaini Ha 2021 — 2025 poxu. Bunmyckuuku JJJIYBC HaOyBaioTh BH3HAuHHX (PaxoBUX Ta
0COOMCTHUX SIKOCTEH, 110 IO3BOJISIIOTH BEPIIMTH MPABOCY//Isl HA BUCOKOMY Ipo(eciiHOMY piBHI
Ta 3a0e3MmeuyBaTH peai3alliio mpas i CBO0O JIFOIMHY Ta TPOMAITHHHA B Y KpaiHi.

VYHiBepcuTeT poOUTH HEMEPECIYHUH BHECOK JO PO3pOOIICHHS MpaBoBOi 0a3zu pedopm,
(dopMyBaHHS TIPIOPUTETHUX HANpSMIB TPaBOBUX JOCIHI/KEHb, HAyKOBE Ta J0Opajyue
3a0e3neueHHsT PaBOTBOPYOi MISUTBHOCTI JIep’KaBHUX OprafiB. HayKoBi IIKOIH yHiIBEPCHTETY
IUTIZTHO Ta HAIOJIETIIMBO TPAIIOIOTh HaJl BUPIMICHHSAM CKJIAIHUX 3aBAaHb 13 pedopMyBaHHS
CHCTEeMM HAalllOHAJbHOTO 3aKOHO/JABCTBA, HOro HAYKOBOTO OOIPYHTYBaHHA 1 IPaKTHKH
3aCTOCYBaHHS, 13 BIIPOBQ/DKCHHA €BPONEHCHKMX TONITHKO-TIPABOBHX CTAaHIApPTIB Ta
3a0e3MmeueHHs] CHCTEMHOTO TTiAXO0.TYy IMiJl 9ac MPUHHSTTS 3aKOHOJABYNX aKTiB.

TicHuii B3a€MO3B’SI30K OCBITH Ta HAayKH, a TaKOX aKTHBHA MDXHAPOJHA MifAIbHICTH
J03BOJIMJIa  YHIBEPCHTETY JOCSATTH 3HAYyHWUX ycmixiB. IlpaktTmuHa Ta iHHOBaIIiiiHA
CIPSAMOBAHICT HABYAJIBHUX MPOTPaM, Cy4acHI TEXHOJIOTii, HOBATOPCHKI NPOEKTH, BHCOKA
kBamidikaris mpodecopcbKo-BUKIANAIBKOTO CKIAay JO03BOJSIOTH CTAOUIBHO TOCITATH TiIHI
MICI Y PeUTHUHraX HaBYAJIbHUX 3aKJAiB. 3aBASKH [UICCIPSIMOBAHOCTI, BEIHUYE3HIN TBOpUiit
eHeprii, TBOpPYOMY IIOLIYKy, BHCOKOMY IpodecioHani3My, BMiHHIO xa0ainuBo 30epiratu
3aKJaZieHi Tpaauiii, KOJEKTHB YHIBEpPCHUTETY HE3MIHHO Jocsirae yCHIiXiB Yy 3.ificHeHHI
HANCMUIMBIIIKX IUIAHIB Ta 11€i.

Ilupo OakaeMO BCbOMY KOJIEKTUBY YHIBEpCHTETy MIIHOTO 310pOB’s, 100pa,
HEBHYEPITHOTO €HTY31a3My, HATXHEHHsI, 0JIaronoyqds Ta NOJAajIbIIOTOo MPOuBiTaHHs!

3acmynnux 2on06u
JHinponempoecbko2o anesiyiinozo
AOMIHICMPAmMueHo20 Cyoy
Anamonin KOPIIIYH
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Lllanoeni konezu ma 3000yeaui oceimu!

g Mupo Bitaemo 3 55-pivuam VYHiBepcurery! Jlo3BombTe
BHUCJIOBUTH MOASKY 3a 3HAUYHHI BHECOK y PO3BUTOK IPAaBHUYOI HAYKH Ta
IIPaBOOXOPOHHOI cHcTeMU YKpaiHH i 3a IJTiJHY CITiBIpato!
[Ipodecopcpko-BUKIATANBKUNA CKIaN YHIBEPCUTETY Bimirpae
3Ha4YHYy PoJb y (OpMyBaHHI HAYKOBHX 3acal MPABOBOI CHCTEMH HAILOi
JepkaBy, 3a0e3neuye HayKOBHH CYNpOBIJ HpOLEciB po3poOieHHs Ta
NPUAHATTS ~ 3aKOHOJABYMX  akTiB. BuHkmamaui mpamoloTh  Haj
MiABUIEHHAM $KOCTI HAaBYaJbHOTO TIIPOIECY Ta HAA BHPIIICHHIM
HAaYKOBO-TIPAKTUYHUX 3aBJaHb, TaKuX, AK Hi}IHﬂTT)I piBHﬂ HayKOBUX

¥ s

([MracTERCTRO
Hocra

PO3pO0OK, YIPOBAIKCHHS KpAIIUX CBITOBUX MPAKTHK, IIiJBUIICHHIM
SIKOCTI TIPaBOBHX JIOCHTIPKEHb Ta iX €(EKTUBHOTO BIPOBAKECHHS Ul 3a0€3IEeUEeHHS MpaB i
CBOOO JIIOJJUHH, PO3BUTKY IPOMaSIHCHKOTO CYCIIJILCTBA T CTAHOBIICHHS IIPABOBOT JIepKaBH.

VYneBHeHi, 110 BHCOKMH mnpodecioHani3m, NaTpioTH3M, MpaUeTOOHICTh 1
CaMOBIIAHICTh CHpaBi HABYAHHS Ta BUXOBAHHS MOJOAI Y KPalIMX TPAJHIIAX YKPAaiHCHKOTO
CYCHIJIbCTBA CIPUATHMYTH 3MIIHCHHIO HAIIOl JepKaBU Ta 3IMIIATHUMYThCS OCHOBHUMH
NPUHIUIIAMU pOOOTH YHIBEpCUTETY i HamaJi.

Mu BASYHI 32 ZOBTOTPUBATY Ta IDTJHY CHIBIPAIO Ta CHOAIBAEMOCH HA ii MOAANBIINI
PO3BHTOK, a/pke, 00’€THYIOUM CIUIbHI 3YCHJUIS, MU CIIPHAEMO BIPOBAKCHHIO KpaIINX
CBITOBUX MpPAKTUK Ta JOCATHEHHIO BUCOKHX CTaHIApTIB NpPaBHUYOI [iSUIBHOCTI, 3aXHCTY
JeMOKparii Ta rpoMaJiTHCHKUX MpaB, 3a0e3MEYeHHI0O BEPXOBEHCTBA 3aKOHY Ta MNpasa, IO €
BU3HAYAIBbHUMH (DaKTOpaMH YCHIITHOTO PO3BUTKY YKpaiHM sSIK LMBLII30BaHOI €BPONEHCHKOT
KpaiHu.

BaxkaeMo 1MoJabIIOro 3pOoCTaHHs MPECTHXKY YHIBepcUTEeTy B YKpaiHi Ta CBITi, BETMKHX
MOUJIMBOCTEH Ul camopeaii3allii KypcaHTiB i CTyISHTiB, BHCOKHX MparHEHb HAYKOBIIB.
[epekoHaHi, 110 B MIEPCIIEKTHUBI KOJCKTHB Y HIBEPCUTETY OYIKYIOTh HOBI IPYHTOBHI 3BEpPIICHHS
Ha OCBITHIHM Ta HAyKOBIi HUBI, a TAKOX JOCATHEHHS B MOYECHIH CcripaBi BUXOBaHHS MailOyTHIX
IIPaBOOXOPOHIIIB.

Hauanvnux Ilieoenno-Cxionozo
MIJICPE2IOHAIbHO20 YNPAGLIHHA
Minicmepcmea ocmuyii

lean JIETOCTAEB
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JOKTOp IOPUIMYHIX HAYK, TOLEHT,

3acaykeHui IopucT YKpaiHu
(Aninponemposcokuil depacasnuil ynieepcumem
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IILJISIXU 3AITPOBAI’KEHHS IMO3UTUBHOI'O JIOCBITY
KPUMIHOJIOTTYHOI AISJIBHOCTI MOJIIIL CHIA
B JISJIBHICTh HAIIIOHAJIBHOI OJIIII YKPATHA

KoncratoBano, mo KpUMIiHOJOTIYHA MiSUIBHICTD TOJNINII € OAHIEI 3 HaWBaXIMBIMHX cdep
poOOTH HaHOTO TPaBOOXOPOHHOTO OpraHy, sKa Bifirpae 3HA4YHY pOJb y HPOTHAIl Ta 3amoOiraHHi
3M04MHHOCTI. BogHOYAc icHye WiamMi pAn HaNpsAMKIB MiABUIICHHS e()EeKTHBHOCTI AaHOI IisUTBHOCTI (SIK,
HaNpUKIAJ, Y YACTUHI MOCUIICHHS B3a€MO/Il NOMiMii 3 IHIIMMH cy0’eKTaMH MPOTUAIT 3TOYHMHHOCTI).

BcranoBneHo, 1m0 edekTuBHICTH kpuMiHoorigHoi misibHOCTi CIIIA 3ymMOBIIeHa BIIPOBaPKEHHIM
HOBHUX HayKOBO-TEXHIUYHHX PO3pPOOOK, SIKi JO3BOJIIIOTH 3 BUCOKOIO BIpOTIIHICTIO BHpaxyBaTH MicIle, Jac
Ta 0c00y KPHUMIiHAJILHOTO TpaBomopyinHuka. Ha cboromHi Taka isUTbHICTh pealli3yeThCsl Y «TECTOBOMY
peXHUMi», MpoTe BOHAa Mae 3HAUYHMU IOTeHLialn. 31eOurpimoro po6ota momimii 3apyOiKHUX KpaiH
30pi€HTOBaHA Ha MPODITAKTUKY IMPABOMOPYIIECHD (Y TOMY YHCI 1 KpUMiHAIBHHX ).

Knwuoei cnosa: xpuminonozia, noniyis, OpuouuHa OisAIbHICMb, NOAIYeUCbKa OiANbHICNb,
KPUMIHONIO2IYHA — OIANbHICMY, KPUMIHONIOZIYHULL  MOHIMOpUHE, 3ano0ieanHs  KPUMIHATLHUM
npagonopyuileHHAM.

MocTranoBka mpoduemu. Korcrutyiiss YkpaiHu y cT. 6 MpOroyiocuia, mo JepKaBHa
Biama B YKpaiHi 3ifICHIOEThCS Ha 3acafax il MoJily Ha 3aKOHOJABYY, BUKOHABUY Ta CY/IOBY.
OpraHu 3aKOHOJIaBuOi, BUKOHaBYOI Ta CYAOBOI BJaId 3[IHCHIOIOTH CBOI NMOBHOBaXXEHHS Y
BCTaHOBJICHUX I1i€t0 KOHCTHUTYIII€I0 MeKaX 1 BIMOBITHO 0 3aKOHIB YKpainu. lle monoxeHHs
OCHOBHOT'O 3aKOHY JIep»KaBH 3HAMIIO CBOE BifoOpaxeHHs y 4. 1 cr. 1 3akony Ykpainu «IIpo
Hamionameny modmitiro»: «HamionanpHa noiimis YKpaiHu (MOMiIis) — e NeHTPaTbHIA OpraH
BHKOHABYO1 BIIAJIH, SKHH CIIY>)KUTh CYCIILIBCTBY IIIJISIXOM 3a0€3II€UCHHST OXOPOHHU IPaB i CBOOOT
JFOAMHU, IPOTHUIIT 37IOYHHHOCTI, MATPUMAHHS ITyOIi9HOT Oe3MeKH 1 mopsaKy» [5, c. 1].

®axtraro 3 yumHA 2015 poky momimis SK OCHOBHHMA Cy0’€KT MpaBO3acTOCYBaHHS B
KpaiHi (yHKIiOHye aOCONIOTHO B HOBHX YMOBaX, B YMOBaxX CIYXIHHA cycmiiscTBy. Lle
BIINIOBITHO BHMAara€ SKICHO HOBHX IIIXOMIiB JI0 Opradi3amii IiSJTBHOCTI BCiX OpraHiB
KPUMIHAJBHOTO CYJOYMHCTBA, OCOOJMBE Miclle cepeq skux mocigae HarionajgpHa MOMIIIs,
MPOTHIISA 3JI0YMHHOCTI JUIs sSKOI € OJHMM 3 TOJIOBHHX 3aBiaHb. Pepomromis ['igHOCTI
CIPUYMHMIIA TIOTYXHUH COILajbHUI 3amuT Ha (opMyBaHHS OCOOMCTOCTI HPaBOOXOPOHIIST
HOBOI reHepallii, KU CIy)KUTh HE JepKaBi, a CyCIUIbCTBY, JUIsl SIKOTO IpaBa Ta CBOOOAM
JIFOJMHU 1 TPOMAaJSHHHA, BEPXOBCHCTBO MpaBa € 00OB’SI3KOBOIO 1J€OJIOTIYHOIO CKJIAJI0BOIO
HOTO MOBCAKICHHOT CITYy>KOOBOT JisSITBHOCTI.

OueBuHO, MO Taki KapAWHAIbHI 3MiHM y JAepkaBi MOTPEOYIOTH CBOTO HayKOBOTO
CympoBOAy Ta OOIpYHTYBaHHA. lle MOSCHIOETBCS THUM, IO CaMe CIYXIHHS CYCHUIBCTBY
IUITXOM 3a0€3MEeYCHHST OXOPOHU NPaB i CBOOOI JTFOAWHY, MIPOTHUIIT 3IOYMHHOCTI, MiATPUMAHHS
my06J1iuHOT Oe3NeKH 1 MOPSIKY € MOJIIEHCHKOI0 TisUTbHICTIO B 3aralbHOMY 11 pO3yMiHHI, TOJI,
SIK KpUMIHOJIOTI9HA JisUTbHICTh HalioHaIhHOT MOMIMIi € BHIOM MOJIIEHCHKOT MisIIBHOCTI, IO
HacaMIiepe/]] CIipsIMOBaHa Ha MPOTHU/III0 3IOYMHHOCTI.

VYike akCiIOMaTHYHUM € TOH (paKT, 10 KPUMIHOJIOTIYHA AisIBHICTH MOJIII] € OfHIEI0 3
HalBayTUBIMMUX chep poOOTH TAaHOTO MPABOOXOPOHHOT'O OPTaHy, sKa Bifirpae 3Ha4Hy poJib Y
MIPOTHU/IT Ta TOMEePEeKEHH] 3IOYMHHOCTI. BoHOYaC icHY€E IiMuiA psii HATIPSMKIB T ABHIIIEHHS
e(heKTUBHOCTI JaHO1 MisTTBHOCTI (SIK, HANPHKIAJ, Y YaCTHHI TOCHUJICHHsI B3a€MOJIIi MOl 3
IHIIUME cy0’€KTaM1 TPOTUII] 3TTOYUHHOCT1).

HocnijpkeHHst 3apyODKHOTO JIOCBily MOXKE JO03BOJIMTH BIIKPUTH HOBI HAaIpsSIMHU
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KPUMIHOJIOTIYHOT ~MisUTBHOCTI TOMIiNii, C(QEeKTHBHI B KOHTCKCTI MPOTHIi BYMHECHHIO
KpUMiHaJIbHUM TIpaBonopymeHHsM. KpiM Toro, Takuii aHai3 MOTEHIIHHO J03BOJIUTH BUSBUTH
TIeBHI TIOMIIKH, SKi OyJH JOITyIIeHi iHIIAMH JepyKaBaMu y il cdepi, sKi JOpeIHO BpaxyBaTH
Y BITYM3HSHHX peaisix.

BpaxoByrounm TMO3WUTHBHHN MJOCBiA cmiBmpamni JIHIIPOIETPOBCHKOTO JIEp>KaBHOTO
YHIBEpCUTET BHYTPIIIHIX chpaB 3 mominedcekumu BigomctBamu CIIA Ta iHIMMX KpaiH mpu
MATOTOBIN TONINEHCHKUX KaIpiB HOBOI TeHepalii, B MeXax M€l CTaTTi MHOIO OyZyTh
OKpeCJIeHI NUIAXH 3aIpOBaPKEHHS O3UTUBHOTO JOCBIAY KPUMIHONOTIYHOI MisSUTEHOCTI MOMIIIT
CIHIA B nisuipHicTh HamionansHoT mominii Ykpainu.

AHani3 myfuikaniii, B SIKHX 3al04YaTKOBAaHO BHpilleHHs uiei mpodJjemu. PizHi
npoOieMu TPOTHIIl 3JIOYMHHOCTI € O00’€KTOM TMOCTIHHMX HAayKOBUX pO3BIJJOK BYEHHX
KPUMIHOJIOTIB pI3HMX 4YaciB Ta KpaiH, 30KpemMa TakuX, sK: [. ABanecoB, 0. AHTOHsH,
O. Bannypka, I1. bepsin, }0. Baynin, B. batuprapeesa, B. becuacthuii, €. BbrnaxiBcbkuid,
B. bopucos, A. Bosntok, €.I'nmaakoa, H.I'yropoBa, B. I'pumyk, 0. anunsyeHko,
C. HenncoB, T. denncoBa, O.Jxyxa, B.€EwmempsnoB, O. KutHmii, A. 3eTiHCBHKHIA,
M. Kapuescbkuii, T. KopusikoBa, O. Kocrenko, I. Komortyn, B. Kyzapssues, B. Ky3nenos,
O. JlutBak, O. JIutBunos, B. Jlynees, K. Mapuctok, O. Maptunenko, C. Mo3oins, A. My3uka,
IO. Hikitir, !O. OpnoB, H. Opnosceka, B.IlaBmukiBcekuit, M. [TanoB, A. CaBueHKo,
O. Cemennmus, B. Cokxyperko, O. Cremanuenko, €. CrpensuoB, B. Tamiit, B. Tuxuwit,
B. Tpyonuxos, B. Tymskos, I1. ®@pic, C. Xapuronos, B. Xapuerko, O. Xpammos, 1. XpsmiHChKHIA,
B. [llabnuctwit, 1. SAxkosens, H. SApmu, O. Spmui, A. SliieHKo Ta 6arato iHIIHX.

MeTtor CTaTTi € OKPECICHHS NUIAXIB 3alpPOBAHKCHHS MO3MTUBHOIO JOCBITY
kpuminonoriynoi mismbHOCcTi mominii CIHA y mismphicTs HamioHanpHO! modimii Ykpaidw,
BPaxoBYIOUH TO3UTHBHHUK JOCBij criBrpani /IHIMPONETPOBCHKOrO JEPKaBHOTO YHIBEPCHUTET
BHYTPIIIHIX cnpaB 3 nomineiicbkumu BigomcrBamu CIIIA Ta iHmIKMX KpaiH npW MiAroToBi
MOJIIEHCHKAX KaIpiB HOBOI TeHepaIlii.

Buxknang ocHoBHoro marepiamy. Ilomii ocraHHiX pokiB B VYKpaiHi 3yMOBHIH
MTOCTAaHOBKY HU3KH COIlIaJIbHUX 3aMUTiB Ha peopMu. 3a iX BUKOHAHHSIM 1 BTIJICHHSAM Y KHTTS
IIJIBHO CTEXHWTh Yy TOMY YHCII IIPOTPECHBHE MDKHApOJHE CIIIBTOBAapHCTBO. 3a DPI3HUMH
00’€KTHBHUMH TIOKa3HWKaMHU OJHI€I0 3 HalmepcneKTHBHIMMX € pedopma MBC Vkpainm —
MIEPETBOPEHHS MUIIMIT SK KapalbHO-PEIPECHBHOTO OpraHy Ha HarioHanpHY MOMiMio 3
MaKCHMaJIbHO MOJJIMBUMH cepBicHUMHU (yHKIiismu [1, ¢. 91]. Jlaneko HEe OCTaHHIO POJb Y
TakoMmy mneperBopeni Bigirpamu CIIIA, mo TpaauIiiHO BBaKAETHCSA OMIHIEID 3 HAHOIIBII
JEMOKpPAaTHYHUX Ta PO3BUHEHHX Jiep’KaB CBITY. He B OCTaHHIO 4yepry Takuil piBeHb >KUTTS
3abe3neuyeThes 3aBsIKM ePEeKTUBHIN JIsUTbHOCTI MPABOOXOPOHHUX OpPraHiB, sSKa € NPEJMETOM
JIOCITi/KeHb OaraTboX HayKOBIIIB 3 PI3HUX KpalH CBITY.

Hocsin podotu npaBooxoponnux opraniB CIIIA (y toMmy uwmci i mosinii) nepeiiMaeTbes
OaratbMa KpaiHaMH CBIiTy, fKi OOpaJii JEMOKpaTW4YHUH Kypc pO3BUTKY. Po3risHemo
JeTalbHIlIe JOCBIJ KPUMIHONOTIYHOI AisUTFHOCTI MOMIIIIT i€l gepikaBu.

[epm HiX Oe3mocepeTHEO TPOAHANTI3YBATH KPHUMIHOJOTIUHY mistibHICTh momimii CIIIA,
BapTO 3ayBaxuTH, MO cTpykTypa momimii CIIA cyTTeBO BiIpi3HAETHCS Bif CTPYKTYPH IOl
VYxpaiHu Ta IPaBOOXOPOHHUX OpraHiB iHImMX JAeprka. Taxk, momiris CILIA ckiagaeTbes 3 4OTHPHOX
piBHIB: (enepanbHi NMPaBOOXOPOHHI OpraHW, MOJIL[s IITATY, MOJIL{s OKPYrYy, MYHIIMNAIbHI
oprau modinii. Mix IIMH piBHAMH BiACYTHIH iepapXiqHuid 3B°130K. KOKHUIA piBeHB, KOXKHA TUTKa
OpraHiB TMoOJIIi Mae TEeBHI MeEXi KOMIIETEHINi 3 TiJBIOMYOCTI BHIIB MPABOTOPYIICHb.
FOpucaukist pi3HIX PiBHIB CHCTEMH OPTaHiB TOJIIIii TAKOX TEPUTOPiaibHO 0OMeskeHa [2, ¢. 1].

He B octanHro yepry taka ocobmmBa ctpykrypa nominii CIIIA 3ymoBieHa THM, IO 15
KpaiHa 3a (hopMOIO AEP)KaBHOTO YCTpOI € denepalliero, ska ckianaerscs 3 50 mratiB Ta
¢enepanbroro okpyry Komymois.

Jo moniorux BUCHOBKIB minmioB i 1. Kyprosuy, sikuii 3a3Havae, Mo, He AUBISYUACH HA
CKJIQJHICTD JIep>KaBHOI NPaBOOXOPOHHOI CHUCTEMHM, yci ii MiApPO3AiIM € crenianizoBaHUMHU
BIZIOMCTBaMM 3 WYiTKO BHM3HA4€HOIO c¢eporo BiqmoBimanbHOCTI. BincyTHicTs iepapxii Ta
CcyO0OpMHOBAHOTO 3B 513Ky MK piBHAMHU IpaBooxopoHHOI cuctemMu CIIA oGymoBieHa Takox
CKJIQIHICTIO HOpMaTHBHO-TIpaBoBoi cuctemu CIUIA, deneparnBHuM ycTpoeM aepxasu. Tak,
KOMIIETEHI[isl  CIIBPOOITHHKIB  (hefiepaibHUX  IPABOOXOPOHHMX  OpraHiB  OOMeXeHa
¢benepanbHuMu  370unHaMu. DepepanbHU 3MOYMH — TMPAaBOMOPYLICHHS, MepeadadeHe
(dbenepanpbHUM 3aKOHOAABCTBOM. KpumiHambHe 3akoHonmaBctBo y CIIA icHye sk Ha
(dbenepanpbHOMY piBHI, Tak 1 Ha piBHI mWTaTiB. JiAIbHICTh (efepaabHUX CIyKO BU3HAYAETHCS
Konexcom CIIHA. Bomuouac y Kopekci CIIIA BcraHoBieHa 3a00poHa Ha BTpYYaHHS
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(denepaibHUX OpraHiB BJagd y IpeaIMeT BiJaHHS INTATiB, OKPYIiB Ta MICLEBOTO
caMOBpsAyBaHHS. BUHATKaMU € juine Ti BUMAIKH, IO TOB’sI3aHi 3 MOPYIICHHSIM IUBUILHUX
MIpaB Ta BUIAIKH, B SKUX JIEPXKCITY>KOOBII BTATHYTI y 3IOYMHHY AiSUTBHICTE. Y CIIpaBax ke, B
SIKHX IOPHUCIUKIIHA KOMIIETEHTHICTh (peIepalbHUX BiOMCTB Ta MPAaBOOXOPOHHHX OPTaHIiB
mTaTiB abo OKpYTiB TEpPeTHHAIOTHCA, K HANpPUKIaA, mNorpabyBaHHS OaHKy, Oprasu,
KOMIICTEHIisI SKAX NEePeTHHAETHCA, CIUIBHO NPUHMAIOTh pIMIeHHA Npo Te, XTo Oyne
3IIACHIOBATH pO3CiIigyBaHHs [2, ¢. 1-2].

[onmanpme mormmbneHHs y cnenudiky crpykrypu mominii CIIA Bimxwimse Hac Bix
npeAMeTa JOCIIJUKEHHs, TOMY, BBa)Ka€MO, JOIUIBHO 3YNUHUTHCh Ha BUKJIAJCHHX BHIIE
3araJbHUX pHUCaxX TaKol OCOOJIMBOCTI Ta Oe3MocepesHbO IMPOaHANI3yBaTH KPHUMIHOJIOTIUHY
JUSUTBHICTB MOJTILiT 11i€T KpaiHu 3arayioM (He y po3pi3i BiIIOBITHUX PiBHIB).

Sk 3ayBaxyloTh aBTOpHW miapy4yHuka «lIpodinaktuka 3m0uMHIBY (3a 3ar. pen. mpod.
O. JIxyx#n), 3HAUHY pPOJIb Yy MiJBHMIICHHI edekTHBHOCTI mpodinaktuku 3iounHiB y CIIA
BiZirpa€ BUKOPHCTAaHHS JOCSTHEHb Haykd. OCOONMBO TEPCHEKTUBHMMH € HACTYIHI:
3aCTOCYBaHHS Jla3epHOI Ta IHIIOT ONTWMYHOI TEXHIKM 3 METOI0 KOHTPOIIO HAax pPyXOM
TPaHCIIOPTY, HApKOTHKIB, 30poi 1 T.O.; yIOCKOHQJIECHHS METOIUK CKIAJaHHSA COIalbHO-
TICXOJIOTIYHOTO MOPTPETa 3OYMHII 13 XapaKTepHUX O3HAK 3JI0YHHY i OOCTAaHOBKH Ha MICII
Horo BUMHEHHS; MiIBUINECHHS piBHA iH(QOpMariiiHOro 3a0e3neueHHS 3amoOiraHHs it
npunuHeHHs 3nmounHiB. Y CIIA cTBOpeHi Taki iH(opMalliiiHi neHTpu: HamioHampHUA TEHTP
iHpopmanii mpo 3moumHM, VYHIidiKoBaHa cucreMa OONIKYy ¥ peecTpamii 3JI0YWHIB 1
ABTOMaTH30BaHa cuCTeMa ineHTUdiKail BitOUTKIB nanbuiB [3, c. 48—49].

bez cymHiBy, Bci Li iHpOpMaLiiiHI pecypcr PO3LIMPIOIOTH MOXIIMBOCTI TOJIIHT B
YacTHHI NpoTUAil Ta TPO(DUIAKTHKH 3JIOYMHHOCTI. 30KpeMa, CKIaJaHHS COIL{ajbHO-
MICUXOJIOTIYHOTO HOPTPETa 3JIOYMHII JI03BOJISIE HE TUIBKM Kpalle 3pO3yMITH HOTO MOTHUBH,
MEPeXKUBAHHSA, JIOTIKY, ane 1 JOCHITUTH SIBHINC 3JOYMHHOCTI 3arajoM. Pe3yiabTaTd Takoi
poboTH MOXYTh BHUPOOMTH SK €(QeKTHBHY CHCTEMYy HpPO(ITAKTHKH Ta IOMEpeIKeHHS
BYMHEHHS KPUMIHAJIBHUX IPaBONOPYIICHb, TaK 1 CTPATETiI0, CIPSIMOBAaHY Ha NEPEBUXOBAHHS
0ci0, sIKi BYUNHSITH 3II0YWHHI 200 KPAMiHAIBHI TIPOCTYTIKH.

PosraHyBIIM Ha AWCepTalifHOMY piBHI NHUTaHHSA aHIJI0-aMEPUKAHCBKOI MOei
3mounHHOCTI, A. ['ypuHCBKa BKazye Ha Te, mo mnomimis y CHIA mae mpaBo BCTaHOBHUTH
3a00pOHY JUIA TIEBHOI KaTeropii oci® 3’sBiATHCSA y JKUTIOBHX 30HaX. [lomiOHa mpakThka
po3nosciomkena y Cietii, e Oymu cTBopeHi «30Ha, BUIbHA Bl IPOCTUTYINI» Ta «30Ha, BUIbHA
BiJI HAPKOTHKIB», B SKHX 3a00pOHEHO 3’SBIISITHCS 0co0aMm, SKi 3aTPUMYBAJIHCh 32 BUYMHEHHS
KpUMiHaJIbHUX NPABONOPYILIEHb, OB’ I3aHUX 13 HAPKOTHKAMHU a00 3a 3aHATTS NPOCTHTYLIE.
Ocobam, sKi BYMHWIM CTaTeBl 3JI0YMHH, Y psAAl WTaTiB 3a00POHEHO MPOXKUBAHHS Y
BHU3HAYCHUX MiCTax abo paiionax [4, c. 276].

Ha nHamy aymKky, Taki npoguiakTH4HI 3aXOAHM € JOBOJI CYIEepEeWwIMBUMHU. 3 OJHOTO
00Ky, moni0HI 3200pOHH MOXKYTH CIIPHATH 3HWKCHHIO PIBHS 3JIOYHHHOCTI, aJ[KE€ TAKUM YHHOM
MO  i3070€  OCi0, CXWJIBHHX JO BYHHEHHS KPHMIHAIGHUX IPABONOPYIICHb Bif
3aKOHOCITYXHSIHHX YJICHIB CYCIIUIBCTBA, 3 IHIIOTO K — TYMaHHICTh 3200pOHH MIEBHUM 0co0am,
SIKi paHillle BYNHSIIA KPUMiHATBHI IPABOTIOPYIIECHHS 3’ IBIITUCS B OKPEMHUX MICISIX a00 HaBiTh
paiioHaxX BHKJIMKAa€ CyMHIBH.

JlymaeTbesi, moiOHe «KIIEHMYyBaHHs» TPOMaJsiH BHUXOAMTh 32 MEXI NOKapaHHS, sKe
BOHM CIpaBeUIMBO BigOymu (BinOyBaroTh) 3a BYHMHEHHS BiINOBIAHOTO KPHMiHAJIHLHOTO
mpaBonopymeHHs. ba Oinbire, B Takuii croci6 Aep)kaBa MOKe HaBIMAKH MiAMITOBXHYTH 0CO0Y,
sKa BUMHMJIA 3I0YMH a00 KPUMIHAIBHUH MPOCTYIIOK HA MOJANBITY MPOTHIIPABHY AisUIBHICTB, a
OTXKe, MOPYIIYEThCS OJ[HA 3 TOJIOBHUX LIiJIei MOKapaHHs — BUMPABJICHHS 3aCY/IKEHOTO.

Ha mingcTaBi BUKIIaAeHOTO BBAXKAEMO, 10 BIPOBAPKEHHS MOIIOHMX 3aX0/iB B YKpaiHi €
HEJIOLTEHUM.

Honamo, 110, He3BaXKalOYW HAa BHCOKHMH PIBEHb MaTepiallbHO-TEXHIYHOTO OCHAIIEHHS,
Iepe/IoBy CHCTEMY MIiATOTOBKM IOJINEHCHKMX Ta SKICHY 3aKOHOJaBuy 0a3y, pe3yibTaTu
poOOTH IHOTO INIPAaBOOXOPOHHOTO OpraHy, SIK i B Oyab-AKild IHIIIH JepikaBi, MOJIEKYIH
BUKJIMKAIOTh TIEBHY CYCHUIbHY KPUTHKY. Tak, YMCIEHHI KOMICIi, 10 MepeBipsin IisNIbHICTh
nojineiicbknx BigomctB CIIA, midmm BUCHOBKY, WO IIi CTPYKTYpH 130JIOBAIHCS BiX
HaceJIeHHA 1 He B 3M031 KOHTPOJIOBAaTH PO3BUTOK KPUMIHOTEHHOI CHTYyalil y KpaiHi. Biarak,
U1l TIOJIOJIAHHST BKa3aHOl cuTyamii Oyma po3poOiieHa cTparteris, ska OTpUMalla Ha3BYy
rPOMaChKOi MOMMENCHKOI MisbHOCTI. BinmoBigHO 70 Hei roJOBHUM 3aBIaHHIM TOMIIil €
aKTHBHA [ISUTHHICTH IIOAO0 MPO(UTAKTHKH 3JI0YMHIB, & HE pearyBaHHS Ha TOBIJIOMIJICHHS Ta
npoTudiss. [oJOBHUI aKIEHT cTaB POOUTHCS HA JEMOHCTPAIIO MPUCYTHOCTI MOMIIEHCHKUX Y
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KHUTJIOBUX paifoHax. [Ipu 1bOMY TMOJINEHCHKI 3HAYHOIO MIpPOI BIJMOBHIJIACS  Bif
BUKOPHCTaHHS aBTOMOOUIIB, 1100 OyTH Oxrkye 10 Jrofei. I3 miero )k METOI0 BOHM CTajH
KOPHCTYBaTHUCS BEJIOCHUIIEaMH a00 IaTPyIIIOBAaTH MKy [3, c. 48].

TakuM YWHOM, y THTaHHI MPOTHIIl 3JIOYMHHOCTI Ha IEPHIi POJi BUXOAWUTH caMe
KPUMIHOJIOTIYHA MisIbHICTH TOMIMii, cIpsMOBaHa Ha 3amodiraHHs 3j104nHHOCTI. Haramaemo,
CXOKHH Kypc oOpaiia i iHIIa gepkaBa, JOCBIf SIKOi OYIIO PO3TIISTHYTO BHIIE.

SAx Bigomo, Ha cporopHimHIA AeHp CIIIA € IeHTpOM NepelroBUX TEXHOJOTIH, SKi
BHKOPHUCTOBYIOTBCA y BCiX chepax KUTTeisTbHOCTL. KoprucTyeThest HUMH Y CBOTH TisSTBHOCTI 1
noxminis. CydyacHi TEXHOJOTii, y TOMYy 4HCIIi BHKOpUCTaHHsS BeNWKUX nanux (Big data),
JI03BOJISIFOTH 31 3HAYHOIO TOYHICTIO CIIPOTHO3YBAaTH, B SKOMY MICIi Ta Konu Oyne BUYMHEHO
KpUMiHaJIbHE MTPaBOMOPYIICHHS, & TAKOX 1HOMI HaBITh 1 Te, XTO Oyae cyd’€KTOM 31104uHYy abo
KPUMiHaJILHOTO MPAaBOIOPYLIEHHs, a XTO CTaHe >kepTBOI0. Lli TexHomorii BiApi3HIIOTHCS Bij
THX, IO ONMHUCaHI y HayKOBO-()aHTACTWYHUX TBOpax, ajie BOHU iCHyIOTh. Ha HUX 3acHOBaHa
cUcTeMa IIPOrHOCTHYHOI IMOJIIEHCHKOT JISUTBHOCTI, $IKY B3sJIM Ha O30pOEHHS AesKi
momineiiceki genapramerTd CIIA. Pa3zoM i3 THM, OCKUTBKH IIi TEXHOJIOTiI BUKOPHUCTOBYIOTH
JaHi PO MHHYJIE IJIsl IPOTHO3YBaHHS MaiOyTHBOTO, BOHM HE 3laTHI «0ayuTH» MOIiI0, SKa
BinOymeThCs B MaliOyTHEOMY, a OTXe, BUHHKA€ IpobieMa iX TogHocTi [4, ¢. 297].

BucHoBkm. 3po3yMmino, mo Taki MPOTHO3W HAMAIOTH JIMIIE BipOTimHY iH(OpMaIito,
MpoTe, He AWBIAYMCH Ha IIe, TaKi TEXHOJIOTii € BKpail Ba)KIMBHMH, apKe ampiopi poOIsATh
KPUMIHOJIOTIYHY JisUTBHICTP MOMIMIi OLTBII €()eKTHBHOIO Ta JTO3BOJISIOTH 3aM00ITTH BUMHEHHIO
KpPUMiHaJIbHUX TPABONOPYIICHB.

OTKe, Ha IACTaBi BUKJIAJACHOTO MOXKHA 3pOOMTH BHCHOBOK, IO €(EKTHBHICTh
kpuMiHooriunoi AismbHOCTi CIIA 3ymMOBIIeHa BIPOBAPKEHHSM HOBHX HAYKOBO-TEXHIYHUX
pO3pO0OK, sIKi TO3BOJSIOTH 3 BHCOKOIO BIPOTIMHICTIO BHpaXyBaTH MiCIe, 4ac Ta OCOO0Y
KPUMIiHaJIbHOTO MPaBONOPYIIHMKA. Ha ChOromHINmIHIN AEHb Taka MiSUIBHICTH peasi3yeThes y
«TECTOBOMY PEXKHUMi», IPOTE BOHA Ma€ 3HAYHHUI MMOTCHIaI.

Tak, 3anpoBaJKCHHS  CJCKTPOHHOTO TMOJAHHSA IOBIIOMIICHb IPO  BYHMHEHI
NPaBONOPYIICHHS 3 (QYHKLIEIO TeoJ0Kalil J03BOJIUTh CTBOPUTH CX0XKY BITYU3HAHY HPOTrpamy,
B dAKiii OynyTe mepexbaveHi (yHKHii aBTOMAaTHYHOTO MiCIIE3HAXOKCHHS 3asBHHKA,
MOXITHBICTh BCTAHOBIICHHS 3assBHUKOM y pexumi «Online» mo3navyok Ha mami (Hanmpukia,
TaKhX, SK «MICIle BUYMHCHHS KPUMIHAJIHHOTO TIPABOMOPYIICHHS», «MICIe BiAMOBiTHOL
npuroau» Toio). Taka nmporpaMa Mae (yHKIIIOHYBAaTH B iHTEpaKTUBHOMY (OpPMATi, JOCTYI O
Kol OyJe BIIKPUTO Ul KOXXHOTO TPOMAJsSHHMHA, IO JO3BOJIUTH HE TUIBKH IOBIJOMIISITH
BiZMOBinHY iH(opMarito (y TOMY YHCIi KPUMIHOJIOTIYHOTO XapakTepy), ajie i OTpuMyBaTH ii
BiJl iHIIUX CY0’€KTiB MPOTHIIT 3I0YMHHOCTI.

3nebinpimoro pobora momimil 3apyOiKHOI KpaiHu, 1m0 Oyjga pO3IJsSHYTa BHIIE,
30pi€HTOBaHa Ha MPOQIIAKTUKY NPABONOPYILIEHD (Y TOMY YHCIi 1 KpuMiHaNbHUX). Jlannii pakr
MiABHIY€E BaXKIJIUBICTh KPUMIHOJOTIYHOI MisIIBHOCTI TIOMNIMii, SIKa MIiCTUTh HH3KY 3aXOJiB,
CHIPSIMOBAHUX Ta MPOTHUIIIO Ta MONEPEIHKEHHS 3JI0YHHHOCTI.
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ABSTRACT

Andrii Fomenko. Ways of introducing the positive experience of criminological activity of
the US police in the activity of the National Police of Ukraine. The author has stated that the
criminological activity of the police is one of the most important areas of work of this law enforcement
agency, which plays a significant role in combating and preventing crime. At the same time, there are a
number of ways to increase the effectiveness of these activities (such as strengthening the interaction of
the police with other actors in the fight against crime).

Research of foreign experience can open new directions of criminological activity of police,
effective in the context of counteraction to commission of criminal offenses. In addition, such an analysis
would potentially reveal certain mistakes made by other states in this area, which should be taken into
account in domestic realities.

The article proves that the main directions of criminological activity of the police are the following:
cooperation with other subjects of counteraction to crime; obtaining, processing and using criminological
information; elimination of the causes and conditions of crime and other criminological measures. The
criminological activity of the Polish police gives positive results, which are manifested in the reduction of
the crime rate and, as a result, the increase of the level of trust in the police officers. The criminological
direction of work plays an important (even leading) role in the activities of this law enforcement agency.

It has been found that the effectiveness of criminological activities in the United States is due to
the introduction of new scientific and technical developments that allow with high probability to calculate
the place, time and identity of the criminal offender. To date, such activities are implemented in a «test
modey, but it has significant potential. In most cases, the work of foreign police is focused on the
prevention of offenses (including criminal).

Keywords: criminology, police, legal activity, police activity, criminological activity,
criminological monitoring, prevention of criminal offenses.
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Ounexcanap TOHIH®

JIOKTOp IOPUANYHUX HayK, Ipodecop
3acmyXeHUH NisT9 HAYKW 1 TEXHIKH Y KpaiHu
(Aninponempogcokuil 0epircasruil yuigepcumem
HympIwHIX cnpas, M. J{ninpo, Yxpaina)

I'POMAJICHKUII KOHTPOJIb 3A JISUILHICTIO
MOJIIIi: MDKHAPO/IHA TIPAKTHKA TA JOCBIJ
OKPEMHX 3APYBIKHUMX JIEP’KAB

VY mocnimkeHHI HAETHCS PO HOPMATHBHO-TIPABOBI aKTH Ta PAKTUKY 3Ty4eHHS IPOMaJICEKOCTI 110
KOHTPOJIIO 32 [sUTBHICTIO MOJIL[i B 3apyOiKHMX nepiaBax. HaBoAATHCS TBEpKEHHS MPO KIIOYOBY POJIb
iHCTUTYTY TPOMaJICBKOr0 KOHTPOJIIO 32 IisTBHICTIO TOMiLil B KOHTEKCTI modynoBru HarioHanbHOT momimii
VYkpaiHu 3a 3pa3koM MONiLeHChKUX IHCTUTYIIN 3axiqHoi MBiTi3alLi, AepkaB i3 PO3BUHEHOIO IEMOKPATIEI0
Ta JEMOKPAaTUYHUMH IHCTUTYyTaMH. BHCBITIIIOIOTHCS OCHOBHI IOJNOXEHHS MDKHAPOJHUX HOPMAaTHUBHO-
MPABOBUX AaKTiB, SIKi BCTAHOBIIOIOTH TOJIOBHI MPUHIIUITK Ta CTAHAAPTH IIO/I0 TPOMAJICHKOTO KOHTPOIIO 33
TSUTBHICTEO TOTIIT, TOMIIEHCEKUX CITYKO.

AKIICHTY€ETBCSL yBara Ha TOMY, 1[0 JIEp>KaBH 3axiTHOTO CBITY e B MHHYJIOMY CTOJITTi pO3IIOYaIn
CHCTeMHY pO0OTY HaJ[ IIUPOKMM 3ay4eHHSM TPOMAJCHKOCTI O MPUHHSATTS YIPABIIHCHKHX PillleHb
OpraHaMu ITyOJIIYHOTO aJMiHICTPYBaHHS Ta MICLIEBOrO CaMOBpSIYBAaHHs, y TOMY 4YHCI W B IHTaHHAX
IPOMAJICEKOTO KOHTPOJTIO 3a MisIbHICTIO MOJIILT.

Knrouoei cnosa: xonmpons, 2pomadcokuii KOHMPOAb, SPOMAOAHCHKE CYCRINIbCMBO, 3apyOidcHuUll
00C8i0, MidCHAPOOHI OOKYMEHMU.
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IMocranoBka mpo6aemu. Hapasi y cBiTi JidepanbHUX AeMOKpaTiid 3axigHol muBiiizarii
MPaBOOXOPOHHI OPTaHu € MIHCHO NpeJCTABHUKAMH Ta 3aXMCHUKAMU IHTEPECiB TPOMAJITHCHKOTO
CYCHINIBCTBA, CTOSATH HA IX 3aXMCTi i HATAIOTh TPOMAJSTHAM SIK TUIATHHUKAM MOJATKIB MOMIIEHCHKI
mocuyru. lle € ocHOBOIO I eEKTUBHOI CIIBIPAIl Ta B3a€EMOJIl MK IOJIIEHCHKIMH Ta
TPOMaJITHAMH, CYCIUIBCTBOM. Y HENEMOKPAaTHIHHX pEKAMax HATOMICT YTBOPEHI TaM
«TIPaBOOXOPOHHI» I1HCTHUTYMIi, TOJNIIsA, CKOpille, € TepemoBCiM PENpPEeCHBHAM amapaToM,
3aXHCHUKOM iHTEPECiB MPaBILTIO] SINiTH, MOMIIEHChKI TYT BUKOPUCTOBYIOTECS [UIS MIPUAYIICHHS
HEBJIOBOJICHHS 1 CIIPOTHUBY ITUKTaTOPCHKUM a00 aBTOPHTapHUM peXKUMaM. J[pamMaTudHi Ta CyMHi
TOAii, 110 MPOTSATOM OCTAHHBOT'O Yacy BiOYJIMCS Ha Tak 3BaHOMY «IIOCTPAJISTHCBKOMY» IPOCTOPI
(cBiOMO 0OMpaeMo 3a MpUKIIAL KpaiHy, M0 Pa3oM i3 YKpaiHOI 3HaXOJUIIMCH iJl PaJASHCHKOIO
okymnatieto, y cxnani CPCP, ockijbku BaXJIMBO caMe Ha iX NpUKIIaIax MpoaHaji3yBaTH, SKi
JepXKaBd B yMOBaxX BIJCYTHOCTI CTaJlMX JEp)KaBHUX IHCTUTYLiH micns posmany Corosy
€BOJTIOIIIOHYBAIIM B JICP)KABH 13 IEMOKPATHYHUMH PEXMMaMHU, a XTO JIErPayBaB y aBTOPUTApH3M
a0o nuktaTypy) y Pecnyoumii binopyce ta Pecryomini KazaxcTan HarsiiHO TIOKa3aiiy, 1o B IIHX
JiepKaBax HE CYCIIUILCTBO KOHTPOJIIOE MOJIIIIO, a MpaBiisda BEpXiBKa, SIKa MOXKE aBaTH HaBiTh
HaKa3W Ha BUKOPHCTaHHS BOTHEMAIbHOI 30poi MpPOTH BIACHUX T'POMAISH, 3aCTOCOBYBATH
peripecii, TOpTYpH TOILIO.

I'pomancekuii KOHTPOIb 32 MISUIBHICTIO TOMIHITi B YKpaiHi € OJHI€I0 3 KIIFOYOBUX YMOB
1 moOynoBr HamioHambHOI MOMIINT 3a 3pa3KoM MOJIIEWCHKUX I1HCTUTYHIH 3aximHol
LUBLTI3AMIT, AepkaB i3 POBHHEHOIO JEMOKPATIEI0 Ta JEMOKPATHYHAMH 1HCTUTYTaMH. Bakko
HE TMOroguTHUCh 3 THM (akToM, O YKpaiHa Juuie NpsaMye a0 (OpMyBaHHS BIACHUX
IHCTUTYIIH 32 BUCOKMMHM CTaHAapTaMH 3axXiJHOTO CBiTy (aepkaB-uieHiB €Bpocotosy, CIIA,
Kananu Ta iH. nepkaB), i B TAKHX YMOBax 3aKOPJOHHMH TOCBiJl IPOMaJICBKOTO KOHTPOJIO 3a
JISUTGHICTIO TOJIINT CTAHOBUTH 3HAYHUN IHTEPEC, OCKUIBKM B 3axiHOMY CBiTi € Oarato
JepKaB, JI¢ JACpKaBHI I1HCTUTYII, KOHTPOJb 3a MiSUIBHICTIO MOJIIii, MPOXOIUIIA TPOLEC
CTaHOBJIECHHS, (OopMyBaHHSA Ta pedoOpMyBaHHS N BIOCKOHAJICHHS HPOTATOM NECATKIB abo
coteHb pokiB. Ha xamp, Ykpaina mumre B 1991 p. oTpuMana MOXIHBICTE Po30yIOBYBAaTH
JEeMOKPAaTHYHY Jep)KaBy HAa OCHOBI JOepaNpHUX 3aXiTHAX NPUHOWIIB. J[OmITBPHO TaKoX i
3rajJlaTd HeBAaJWil (Ha Hally OyMKY) AOCBiA THX HepxkaB, ski Bxomwin no CPCP, ockinmekn
JOCIHIIHUKM YacTO HaMaraloThCs BHCBITIMTH YCHIIIHMKA Ta MO3WTHBHUM JOCBiJ, He
aKIEHTYIOUN yBary Ha TOMY JOCBiJi AepikaB, SKHH MOXXHA yMOBHO HAa3BaTH <K POOHMTH He
Tpebay. Hampukman, 3ragana Bxe PecmyOmika bimopycs abo Pociiicekka ®Denepartisi, jae
Ha/I3BHYAiiHa KUTBKICTh motireiicbkux Ha 100 THC. HaCeNICHHS, € MOJII[S KOHTPOJIKETHCS
BUKJIIOYHO JIep)KaBHUMHU YMHOBHUKAMH Ta BUIIMM KEPIBHHULITBOM JIMIIE B 1X IHTEpecax.

AHaniz nyOaikaniii, B SIKMX 3al0YaTKOBAaHO BHUpilIeHHs uiei mpodaemu. Jlo
HAYKOBOTO JI0pOOKY, Ji¢ BHUCBITJIIOIOTbCS IUTaHHS 3aKOPAOHHOIO JIOCBIJYy TPOMaJChKOTO
KOHTPOJIIO 32 JisUTBHICTIO MOJiLii, 3A1MCHUIM BHECOK HACTYINHI JOCTIIHUKU: B. ABep’sHOB,
O. Aunppiiiko, [I. baxpax, C. Bpartens, O.I'puropsna, C.I'yma, IO.butak, C.[onuapyk,
B. Kpasuyk, T. Hanusatiko, O. [Toxman, B. Uymak Ta iH.

MeTo10 CTaTTi € BU3HAYECHHS MO3UTHBHOTO Ta HEraTHBHOTO JIOCBily Ta HOPMAaTHBHO-
MIPaBOBUX aKTIB 3apyOiKHHX JepxaB y chepi rpoMaIChKOro KOHTPOIIIO 32 AisTBHICTO MOJIIII.

Buxuiag ocHoBHOro Matepiaxy. MiKHapOAHUIA JOCBI MO0 TPOMAJCEKOTO KOHTPOITIO 32
JISUTBHICTIO TIOJII{i BapTO pO3MOYATH i3 HaBelEHHS (yHAAMEHTAJIbHHX MIDKHApPOJHO-NPABOBUX
aKTIB, SIKi BU3HAYAIOTh OCHOBH 1 CTaHIAPTH TPOMAJICEKOTO KOHTPOJIIO, AiSUTBHOCTI MOMIIi Ta 1HIIMX
MIPAaBOOXOPOHHMX OpraHiB 3arajoM. YKpaiHa € wieHoM Pamm €Bponm, patudikysana [Tapussky
Xapriro a1 HoBoi €Bporw Bif 21 mmuctomaga 1990 p. 3rigHO 3 sIKOIO B3s1a Ha ceOe 30008’ sI3aHHS
TIPUETHATUCS IO MDKHAPOJHHUX aKTiB, 10 BU3HAYAIOTH sIKpa3 (pyHIAMEHTATbHI TpaBa JIFOAWHH, a
TaKOX CTBOPHUTH TapaHTii Jy1s 3a0e3redeHHs MpaB i cBOOOI JIFOIMHN 1 TPOMaITHUHA, I IIi TapaHTil
MaloTh BIINIOBIATH 3araJIbHOBM3HAHUM MI>KHapOIHO-TIPABOBHMM aKkTaM [8].

3ayBaxxuMo, 10 BigmoBimHO 10 3akoHy VYkpainm «[Ipo HarmioHansHy mominito»
JISIBHICTh MOMNINIT TPYHTYETBCS Ha NMPUHOMNAX BIIKPUTOCTI i mpozopocti (ct. 9, Ilomimis
3abe3nedye IocTiiiHe iH(QOpPMyBaHHS OpraHiB JIepXKaBHOI BJIAJM Ta OpPraHiB MiCIEBOTO
CaMOBPSAYBaHHS, a TAKOXX I'POMaJICEKOCTI PO CBOIO JISJIBHICTD Y c(epi OXOPOHH Ta 3aXHUCTY
IIpaB i CBOOOJ JIIOAWHH, MPOTUAIT 3I0YMHHOCTI, 3a0e3nedeHHs myOuiqHoi Oe3neKH i MopsaKy),
B3aEMOJIi1 3 HACEJICHHIM Ha 3acaaax nmaptHepcTBa (cT. 11, «MissmbHICTh MOl 3MIHCHIOETHCS B
TicHIH criBIpami Ta B3a€EMOJI] 3 HACEIEHHIM, TEPUTOPIAIbHUMH IPOMaaMH Ta TPOMAJACEKUMU
00’€THAHHSAMHU Ha 3acajiaX MapTHEPCTBA 1 CIPSMOBAHA Ha 3a/I0BOJICHHS iXHIX MOTped, 3 METOIO
BU3HAYCHHS NPUYMH Ta/ab0 yMOB YYMHEHHS IIPaBONOPYIICHb IUIAHYBaHHS CIIy>KOOBOI
TSTBHOCTI OPTaHiB 1 MiAPO3LTIB MOl 3MIACHIOETECS 3 YpaxyBaHHIM crienn(iky perioHy ta
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npo0JieM TepUTOPiATBHUX TPOMaJl, a PiBEHb JIOBIPH JI0 MOJMILii € OCHOBHUM KPHUTEPIEM OLIHKA
eekTuBHOCTI MisutbHOCTI mouminii») [10]. I'pomascekoMy KOHTpONIO BiaBeAeHWH y 3aKoHi
okpemuit po3nmin (Posminm VIII «'pomMaackkuii KOHTPOIH TMOMIMii»), /€ BCTAHOBIIOIOTHCS
OCHOBH B3a€MOJIii 3 TPOMAASHCHKHAM CYCIIJIHCTBOM (3BITYBaHHS Tepel TPOMAACHKICTIO,
B3a€MOJIiSl 3 OpraHaMU MiCIIEBOTO CaMOBPSIYBAHHS, CIIIIbHI MPOEKTH 3 MOJII€I0, TPUHHATTS
Pe30TIOIi1 HeZIOBipH O KEPiBHUKIB MOJIIII] TOIIO).

3aramom P. MupoHIOK HaBOIWTH Taki crmocoOM peamizariii 3aKOHOIaBYO BHU3HAUYECHUX
(GopM TPOMaICHKOTO KOHTPONO 3a AisulbHiCTIO HamioHambHOI MOMIIT: «1) IpeacTaBHUITBO
I'POMAJICBKOCTI B KOJIETialbHUX OpraHax NpH HEHTPaJbHHUX Ta TEPUTOPIaJIbHUX MiJpO3.inax
HII; 2) yyacts rpoMascbKOCTi B OOTOBOPEHHI Ta MiATOTOBI HOPMATHBHO-TIPABOBUX AKTiB, sIKi
perymotots nisutbHicTs HIT; 3) 6e3nocepenHe 3BepHeHHs TpoMajsaH a0 opraniB HII 3 meroro
oTpuMaHHs iHpopMalii npo ix aisuibHIicTh; 4) 3BepHenHst 3MI no mippozainis HII 3 meroro
oTpuManHsi nyOiiuHol iHQopmanii nmpo ix nismpHICTE Ta ii ONpuIIOOHEHHS; 5) ydacTb
NPE/ICTaBHUKIB TpoMaJCchKocTi y Binbopi kxanpiBs B HII Ta mpoxopkeHHs arecTamii Kalpis;
6) yuacTh MpeaCTaBHHUKIB MPOMAJICHKOCTI MPHU MPHUBEACHHI CITYy:KOOBOI MEPEBIPKH 100 CKApT
Ha Jii i Oe3MisUTbHICTh MONINEHCHKUX; 7) OpraHi3amii ONMUTYBaHHS TPOMAJCHKOI TYMKH IIPO
nisuteHicTs HIT; 8) 3000B’s13aHHA 3BiTyBaHHS KepiBHUITBA miaposniutie HII mpo pesympratn
CBO€1 MISITBPHOCTI TIepel TPOMAJICHKICTIO; 9) ydacTh IMpaBO3axXMCHAX TPOMAICEKUX OpTaHi3amii
y po3pobui nporpam aisuibHocTi HIT» [5, €. 50].

OyHmaMeHTaIbHI 3aCaay B3a€MOIT MO Ta TPOMaASIHCHKOTO CYCIITBCTBA MICTATBHCS
B HHU3I[I MDKHAPOTHUX aKTiB:

— Pesouortist Ne 690 (1979) INapnamentcbkuit acam6iei Pagu €Bponu «/leknaparis mpo
noxinito» 8 Tpasus 1979 p. [2];

— Pexomenpanis (2001) 10 Kowmitery MiHicTpiB nepkaBaM-ydacHukaM Paan €Bponu
«IIpo €Bponeicbkuii KoJeKC NOMileHchkoi eTHKny», npuiHsATa KomiteroMm MiHicTpiB 19
BepecHs 2001 poxy Ha 765-My 3acimaHHI 3acTymHHKIB MiHicTpiB (1. 60 mepembadae, mo
JIep>KaBHUH KOHTPOJIb HaJl TTOJIIII€I0 Ma€e OyTH MOAUICHHN MiX 3aKOHO/IaBUO0, BUKOHABUYOIO Ta
CYZOBOIO BIaJOI0 Ul €(eKTHBHOTO KOHTPOJIO HAaJ MONILI€I0, BOHA Ma€ 3BITyBaTH mepen
He3aJIe)KHUMH OpraHamy; 1. 61 — opranm aepkaBHOI BIIaJy MaloTh 3a0e3neunTn eheKTUBHI Ta
HeyHepepKeHi MPOUeAypH Ul NOAAHHs CKapr Ha Jii MOiMil; 1. 62 — MaloTh 3a0X04yBaTHCS
MeXaHi3MHU IPUTITHEHHS JI0 BiIIOBIJAIFHOCTI, 3aCHOBaHI Ha CITUTKYBaHHI Ta B3a€MOPO3yMiHHI
MiK CYCHiJIbCTBOM Ta moJitiero [3; 9];

— Pesomonist 4/169 T'enepanbHoi Acam6aei OOH. Kojeke noBeaiHku mocagoBux ocio 3
HiATpUMaHHs paBomopsiaky Bix 17 rpynus 1979 [4];

Takoxk BapTO B NMUTaHHSIX HOPMATHBHOTO BH3HAYEHHS I'POMAJICBKOTO KOHTPOJIIO HaJ
IISUIBHICTIO MOJIILIT BUAIIUTH:

— Kozgekc mnoBexniHkM mocasoBux ocid 3 MiATPUMaHHS MPABONOPSAKY, M0 OyB
npuitasaTail ['enacam6Oeero OOH y 1979 p., ne BkazaHO, IO KOXXEH OpPTaH OXOPOHH HOPSIKY
Ma€ MPEACTABISITH TPOMAICHKICTh 3arajoM, HECTH Iepeji HEl0 BiNOBilaIbHICTH Ta OyTH
MiA3BITHUM TPOMAJICBKOCTI, a YyCs MisUIbHICT IOCANOBHX 0Ci0, IO OXOPOHSIOTH
NIPABOIIOPSIIOK, Ma€ pPETeNbHO IepeBIpATHCS 31 CTOPOHM TPOMAJCBKOCTI, sKa MOXe
3MIMCHIOBATHCS ~ HUIIXOM CTBOPEHHS  pajaW, MIHICTEPCTBA, IPOKYpaTyporo, CY/AOM,
OMOYZICMEHOM, KOMITETOM TpOMaJiiH a00 MNOEIHAHHSAM TaKUX IHCTUTYLIH 4YH Oy/b-SKUM
IHIIUM OpraHoM Harsaay [4];

— Kozexkc moBeIiHKM CTOCOBHO BIHCHKOBO-IIOJITHYHHMX ACIEKTIB O€3MEKH, A€ BKa3aHO
PO OCHOBHI TPHUHLMIN JEMOKPATHYHOTO LUBUILHOTO KOHTPOJIIO 32 CEKTOPOM Oe3neKkd i
oboponu [5, c. 51].

Kpim TOrO0, Yy CBIiTi AIFOTH MI>KHAPOJHI OpraHizallii 3 KOHTPOJIO 3a MPaBOOXOPOHHUMHU
opraHaMmu, y TOMY 4Hcii 3a nojimiero. Cepesp Takux oprasizamiii BapTo BuAimuTH Amnesty
International (He3anexHa Mi>KHapOAHO-NIPaBO3aXMCHA OpraHisawis, ctBopeHa 1961 p., mpaioe
y 150 kpaiHax); JKeHeBCbKHMH LEHTP JEMOKPATHYHOTO KOHTPOJIIO HaJl 30pOHHMMH CHIAMHU —
OpraHi3allis KOHTPOJIIOE HE JIMIIE CHIIM 00OpOHHM, ajic i HeBIMCHKOBI CHJIM HA KINTANT MTOJIIT
Ta CWJI IMBLIBHOI 000poHU. LleHTp 30upae iHpopMamio Ta TPOBOIUTE JOCITI/DKEHHS B raimysi
JIEMOKPAaTUYHOTO  YIIPABIiHHS CEKTOpOM Oe3neku, po3pobise pexoMeHpamii. IcHye
€Bporneiicbka Twiargopma 3 poOOTH ToOJiHii Ta TpaB JIOAWHA Y BUTIAAI 00’ €THAHHS
MIPECTaBHUKIB TOMIMii Ta pi3HMX HEYPSIOBHX OpraHi3amii, sKi 3aliMarOThCSA IMiIATPUMKOIO
nporpamu Pamm €ponm «llomimis i mpaBa miogman micns 2000 poxy» ¥ 3abesmeuye
B3a€EMOIIIO TOJIIEHCHKHX CIIY>KO PI3HUX JEpKaB Ta HeJepKaBHUX opraHizaliii [5, ¢. 52-53].

IMoromxyemocst 3 P. MHpOHIOKOM, SIKMA Yy3arajlbHUB HAWOUIBII TOMIMAPEHi (GopMu
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IPOMAJICEKOTO KOHTPOJIIO B 3apyObKHMX aepkaBax: «l) 3BepHEHHS TpOMajsH 10 MONilii 3a
OTPUMAaHHSAM MPABOOXOPOHHUX TIOCIYT; 2) MisUIBHICTh TPOMaJICHKUX paj] Ta TPOMAJIChKUX Iaar;
3) rpoMaceka eKCIepTH3a IPOEKTIB MisSTIBHOCTI TOIiIi; 4) MOHITOPHHT MiSUTHOCTI MOJIIIii;
5) B3aeMoIist TPOMAJICHKOCTI 3 TIOJIIIE0 Y chepi 0XOpOoHH MybItiuHOro mopsaky» [5, ¢. 53].

Skmo 3BepraTHcs [0 TPUKJIALy HOPMATHBHO-IIPABOBOTO BPETYITIOBAaHHS IHUTaHHS
TPOMAJICBKOTO KOHTPOITIO 32 TIOJIIII€I0 KOHKPETHUX JIep)kKaB, CIIOYaTKy BBAKAEMO 3a IOIIIHHE
3BEpHYTH yBary Ha CHTYaIlil0 y JepkKaBaxX 3 HEJEMOKPATHIHUM PEXuMoM. Tak, HaNpuKIaz, y
Pociiicekitt ®enepanii B 3akoni «O momumum» («[Ipo momimito») cr. 50 mepenbadeHmin
IPOMAaJICBKMH KOHTPOJIb 3a JisuibHicTIO nomimii. Tak, rpomansau ¢enepanii, TpoMajachKi
00’€eTHaHHS 31iHCHIOIOTh TPOMAJICBKUI KOHTPOJIb 3a ASUIBHICTIO MOJMILT, JIie TpoMa/ichKa HanaTa
P®, 1o 31iiicHIOE KOHTPOJIb 3a isUIBHICTIO MOMIIIT BiAMOBIAHO 10 3akoHy «O0 OOIecTBEHHOM
nanare Poccuiickoit ®enepannn» («IIpo I'pomanceky manaty Pocificekoi ®enmapartii»). Takox
ICHYIOTh TPOMAJIChKI HATJISIIOBI KOMICIT, YWICHHU SIKHX 3[IHCHIOIOTh KOHTPOJIb 32 3a0€3MCUCHHIM
NpaB TPOMAJSH Yy MICISX IMPUMYCOBOTO YTPUMaHHS («E(EKTHBHICTbY» y TOJMIOHMX MiCIIIX
KOHTpomo B Pocii 3a goTpuMaHHsAM IpaB 0coOn MO)kHA OyJ10 MOOAYNTH B MEXaX 3aBaHTAKECHUX
B iHTepHET 0araTOroAWHHMAX 3WOMOK 3 TMOHIOHMX MICIb TOPTYp, 3HYIIAHb Ta HEIOACHKOTO
TIOBOJKEHHS 31 CTOPOHU aMIHICTpaIlii yCTAHOB JI0 THX, XTO TaM YTPUMYBaBcs). TakoXK MOXYTh
npu (emepantbHUX OpraHax BUKOHABYOI BIaIu y cepi BHYTPIIIHIX CIPaB, IPH TEPUTOPiaTbHUX
OopraHax CTBOPIOBATHUCH TPOMAICHKI Pajy, MO 3MIHCHIOIOTH KOHTPOIb 3a MISUTGHICTIO ITOJIIi
(crarta 50 3akxony) [7]. HibuTo mDOCTaTHRO pO3JTOTO MpOINMCaHA HOPMATHBHA 0asa IMIOHO
MEXaHI3MiB TPOMaJICbKOTO KOHTPOJIIIO Ma€ O/IMH HEJIOJIIK — SIK BKa3ye MPaKTHKa, i HopMu y Pocii
HE JIIOTh, OCKUJIBKU A €(EeKTUBHOI'O I'POMaJICHKOIO KOHTPOJIO MOTPIOHI Xo4a O MapoCTKH
3apOJPKeHHs 200 TaKOro, IO 3HAXOAUTHCS Ha CTa/il CTAHOBJICHHS 1 PO3BUTKY TPOMAJSTHCHKOTO
CYCIUIBCTBA, SIKOTO B IIil JAepraBi HE iCHye, H y MO€JHAHHI 13 HEEMOKPATHYHHM PEXHUMOM, e
TOMILIs CIY)KUTh HE B IHTEpecax CyCHUIbCTBA, a MPABISYO] €JiTH, IPU3BOIATH JI0 BIICYTHOCTI
€(EeKTHBHOTO Ta JIiEBOT0 IPOMaJCHKOT0 KOHTPOITIO.

Barato mocminauKkiB 3BepTatoTh yBary Ha qocBin CLIIA, ockibky Hapasi came 11 iepiKaBa €
B3iplleM B 3axiTHOMY CBITI JEMOKpaTii Ta Mi€BOCTI i €EKTHBHOCTI KOHTPOJIIO 32 JCp KaBHUMH
IHCTUTYILIIMH, TOMY HaBezeMo npukiia Kanagy ta gesikux nepxan 3axinHoi €Bpor.

Hocing Kanamu nepeoBciM € IikaBUM Yepe3 0arary iCTOpito iCHyBaHHS TYT iHCTUTYTY
rpomajcekoro koHTpoo. e B 1960—70-x pp. TyT BHepIe BIPOBAAMIHN ACPKaBHY MOJITHKY,
OCHOBOIO SIKOi CTajia i/iesi aKTMBHOTO 3aJlydeHHS TI'POMAJICHKOCTI JIO TMPOLECY MNPUUHSITTS
pillieHb opraHamu myOi4HOT aaMiHICTpalil, MiCIIeBOTO caMOBpsilyBaHHs Ta rpoMas (ce0To, He
JIMIIIE KOHTPOJIIO 3a TMOJILi€r0). ' poMachKuii KOHTPOIIb Yy TOM Yac po3IisiaBcs K 10JaTKOBE
Jokepeno  iHpopMmanii Ta B3aeMHOro iHQOPMYBaHHS 3a/UI8 MIiJABUILEHHS e(QEeKTUBHOCTI
JIsTIBHOCTI OpraHiB myOJiuHOi agMiHiCTpalii Ta MicleBOro camMoBpsiyBaHHs. Ha panHixX
eranax IUIAaHYBaHHS TPOMAJCBKICTh  Jonomaraja y MiJIBHIIEHHI  IPOJYKTHBHOCTI
BUKOPHCTAaHHS 4Yacy Ta pecypciB. Y CydacHHX yMOBax Bce IIl€ iCHye NpakTHKa aKTHBHOTO
3aJy4eHHS] TPOMAJICBKOCTI 0 B3a€EMOJii, TPOMaJIIHA MalOTh 3MOT'y OpaTu ydyacTh y mporeci
NPUAHATTS PillieHb, Y TOMY YHCII W Y MUTaHHAX AisibHOCTI nominil [1, c. 246]. Y ®pawnuii sk
JeMOKpaTuuHiii nmepxkaBi Ta usigepa €C mpomec BIIPOBAPKCHHSA TPAKTUKH aKTHBHOTO
3aJy9eHHS TPOMAICHEKOCTI IO MisUTBHOCTI AepkaBu modaBcs y 1990-x pp. Tyt crBoproBaimchk
«UEHTPU BIAMOBIIAJIBHOCTI» SK OCHOBA JUI PO3BUTKY IHCTHTYTY I'POMaJCHKOTO KOHTPOJIIO.
3akoHonaBcTBo @panmii BU3HA4aI0 000B’S3KH 300py Ta y3araldbHEHHS iH(opMarii cTOCOBHO
IPOMAJICBKOr0 KOHTPOJIIO, TpOMaickKol gymku Toio [13, c. 203].

Oco0nBO I[IHHUM € JOCBiI HOPMAaTHBHO-TIPABOBOTO DPETYJIOBAaHHS Ta 3aCTOCYBAaHHSI
MPaKTUKH TPOMAJICHKOTO KOHTPOJIIO B JIepiKaBax, sKi Iie HeII0JaBHO, sIK 1 YkpaiHa, nepeOyBaiu
y cximani CPCP, ogHak 1oCATIIN 3HAYHOTO YCHIiXy B MUTaHHSAX €BpOiHTerpamnii abo moOymnoBu Ha
JEMOKPAaTHYHHUX 3acajax MONIIeHChKUX ciryk0 BnacHuX aepxkaB. Y [lonpmi rpomajcbkuii
KOHTPOJIb MOXKHA TMOAUINTH Ha KOHTPOJb B «OPraHi30BaHii» Ta «He OpraHizoBaHii» (opmax,
SIKIIIO TOBOPHUTH ITIPO OPraHi30BaHWI KOHTPOJb, TO TYT HE ICHYE CHELiaJbHUX I'POMaJICBKHX
oprasizamiii, ski O 3xilicHIOBaM KOHTpoioo4i (yHKUIT 3a mnoxiniero. Takuii KOHTPOIb
3[IHCHIOIOTh OpraHHM MICIIEBOTO CaMOBPSIyBaHHS PI3HHX DIBHIB, a came: NOBITOBI ab0 MiChKi
pamu Tomo. Tak, 3rimHo 3i cr. 10 3akony «lIpo Ilomimito» xomenmantu [lomimii, i3
3aCTEPEXKCHHIM, ITO/IAI0Th PidHI 3BITH IPO CBOIO MiSUTBHICTH, @ TAKOX iH(OPMAIIO IIPO CTaH
MIPaBOIIOPSIKY Ta MyOJIigHOi OE3MEeKH BiIIIOBITHIM BOEBOIAM, CTAPOCTaM, BiiTaM (OypmicTpam
abo Tpe3naeHTaM MICT), a TaKOXK pagaM IOBITYy Ta pagaM TMiH. Y pa3i 3arpo3u IyOuridHii
Oe3meni a00 MOPYIICHHS IMyOJIIYHOTO TOPSIKY 3BITH Ta iHPOpMAIi0 MONAIOTh UM OpraHaM
HEBIJKIATHO Ha KOXHY IXHIO BHUMOTY. Pama moBiTy (MicTa), a TakoX pajga TMIHM Ha TIiICTaBi
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3BITIB Ta iH(pOpMaii, MOKe BU3HAYNTH, [IIIXOM IPUHHATTS YXBaJM, ICTOTHI JUIsl CAMOBPSIHOT
rpomany 3arpo3u Oesmeri Ta myOigiyHOMY mopsaky. [loBitoBi (Miceki) komeHmaHTh Ilomiii
3000B’s3aHi HaaBaTH KOMICii Oe3Mekn Ta MPaBONOPSAIKY, Ha BUMOTY il TOJIOBH, TOKYMEHTH Ta
iHdopmarito, mo crocyroTecs podoTtu [lomimii Ha TepuTopii MOBITY, 32 BHHATKOM OCOOOBHX
CIpaB MPaNiBHUKIB Ta CIIyOOBIIB, ONEPAaTHBHO-PO3NIYKOBHUX Ta CIITIMX MaTepialiB, a TaKOX
aKTIB B IHAWBIAYaJbHUX aAMiHICTpaTHBHUX cnpaBax [11]. OTxe, B Mekax MOBITIB Ta MOBITOBOTO
CaMOBPSAYBaHHS TYT KOHTPONIb 3IIHCHIOIOTH KOMITETH Oe3reKkH Ta mopsaky. Okpim Toro, B 1. 3
4. | cT. 1 3ak0HY BKa3aHO, IO 3AIICHIOETHCS IHIIIFOBaHHS Ta OpTraHi3allis 3aX0/iB, 0 MAIOTh Ha
MeTi 3ano0iraHHs BUMHEHHIO 3JI0YHMHIB Ta MPOCTYIIKIB, @ TAKOX KPUMIHOTCHHHMM SIBUIIAM, Ta
CHiBIpans y Wil ramysi 3 opraHaMu Jep»KaBHOI BJIaJId Ta MICIIEBOIO CaMOBPSIYBaHHS, a TaKOX
rpomMajichKiuMu oprasizauismu [11]. Takox 3rifHO aMiHICTPaTUBHO-TIPOLIECYAIBHOTO KOJIEKCY Y
HeopraHizoBaHHH (HopMi 3BUYalTHI TPOMaJITHA MOXYTBH I10/IaBAaTH CKapTH JI0 OpPraHiB MO,

VY I'pysii 3rimHo ct. 7 3akony «IIpo modmirito» mependadyeHo CIiBpOOITHUIITBO MOIIT 3
opraHaMu IyOniyHOI ajgMiHICTpamii Ta MICIEBOrO CaMOBPSAYBaHHS, TI'POMaJCBKUMU
OpraHi3alisIMH, IOPUIAIHAMHI Ta (QI3SUIHUMH 0cO0aMHU 3a/1Js BHKOHAHHS BIACHUX (DYHKIIiH.
IX Pozmin Bu3HaUa€e KOHTPOIB 32 MisSUTBHICTIO Tomimii. Tak, 3rigHo cT. 58 nep>kaBHUI KOHTPOJIb
3a JUSUTBHICTIO TIOJIIEHCHKUX 3AIMCHIOETHCS HAa OCHOBI NMapiIaMEHTCHKOTO, NMPE3HICHTCHKOTO,
npoKypopcbkoro Harmsiny [6]. OcobnuBoi Baru B I'py3ii B MHTaHHAX IPOMagCEKOTO KOHTPOIIIO
HaOyIa pearizaiis IPHHIUIY MIPO30POCTi B TisUTBHOCTI MOJMIMii, OCKIIEKH MOJIIis 3000B’s13aHa
TYyT HaJaBaTH MyOmigHy iHQOpMamlilo MpO CBOIO MISUTGHICTH HE JIUIIE OpraHaM ITyOigHOl
aZIMiHICTpaIlii, aje ¥ TrpoMaJChKUM OpraHizallisiM Ta 3allikaBjIeHuM ocobam. Okpim TOrO,
iH(pOpMaIlif0 PO CBOIO IiSUIBHICTB MOJIILS Ma€ MOJaBaTH Mae MOAaBaTH TPOMAJCHhKOCTI Ta
3aco0aM macoBoi ingopmariii [12, c. 407-408].

BucHoBkn. TakiM 4YMHOM, Ha OCHOBI HaBEJCHUX MarepialliB MOKHA KOHCTATyBaTH
TaKe:

1) npaBoBe BperystOBaHHS iIHCTHTYTY TPOMAJICHKOTO KOHTPOJIIO 33 MisUTBHICTIO MOJILIT He
rapaHTye peai3amii IUX HOPM Ha TPAKTHIIi Ta peabHAI KOHTPOIIb, OCKLUTBKH JJIS IOTO B JICpIKaBi
Ma€ CKJIACTHCS PsiJ BAXKIIMBUX YMOB, Cepel] SIKHX MOCTAE HAsIBHICTb TPOMaJISTHCHKOTO CYCIILIBCTBA,
JIEMOKPAaTHYHUH PEeXnM, € camMe TPOMAJSHU K IUIATHUKU TOJATKIB OTPHMYIOTH BiJ JCpiKaBH
TIOCITYTH, 3aTy4eHHs TPpOMaJIsH 10 (JOPMYBaHHS JIepKaBHOI ITOJITHKH Y Pi3HUX cdepax, HasBHICTH
LIJIbOBUX JIEP’)KaBHUX MPOTpaM MIOJO0 AaKTHBHOTO 3ay4eHHS TIPOMAJCBKOCTI N0 TPHHHATTS
YIPaBJIiHCBKKX PillIeHb TOLIIO;

2) 3apyOikui jgepxaBu Ha KmrantT Kanagm a6o @paniii nporsrom Garatbox
JIECSITWIITh BIPOBAKYBAIN CTPATETiI0 TII00AIHOTO 3aJIy4eHHs] TPOMAJCHKOCTI O KOHTPOJIIIO
3a OpraHamu MmyOJIiuHOT aMiHICTpAIlil 3arajoM, i rPOMaChKUI KOHTPOJIb 3a MOJIIIEI0 € JIHIIE
€JIEMEHTOM TPOMAJICBKOTO0 KOHTPOJIIO B 3arajibHiil KOHCTPYKI{ KOHTPOJIIO TPOMAaJITHCHKOTO
CYCIHIJILCTBA 32 CTAHOM CIIpaB B JiepikaBi. YKpaiHu 3araioMm (GopMmye iHCTUTYT FPOMaJICBKOTO
KOHTPOJIO 3a JIiSUTHHICTIO MOJIIIl Yy BIAMOBIAHOCTI i3 3acamHUYMMH (QYHIAMEHTATbHUMHU
MDKHapOJHUMH HOPMAaTHBHO-TIPaBOBUMH aKTaMH;

3) y Houbmii Ha piBHI MICIIEBOIO CAaMOBPSyBaHHs CTBOPEHI CIEIiaibHi IHCTUTYIIIT, 710
SIKMX TIOJIIEWChKI TTOBUHHI 32 BUMOTOI0 a00 B CHCTEMHOMY IMOPSAKY HAJaBaTH 3BITH IIPO
Pe3yNbTaTH CBOET NiSUTBHOCTI, i TAKWH TOCBiZ MOXHA BUKOPUCTATH B MeXaX YKpaiHu;

4) BperysrOBaTH B 3aKOHOJABCTBI YKpaiHu ab0 B MekKax IMTiI3aKOHHUX aKTiB 3aTydeHHs
TPOMAISIH JI0 KOHTPOJIO 3a TIOMII[EI0 Yy BHUTIIAAI JOOPOBUIHPHMX 3aroHIB Ha KINTAIT
MYHIIUTAIBHOI BapTH, AKi O 3IIHCHIOBASM MPEBEHTHBHY MiSIBHICTE Ta MATPYJIIOBAaHHS 3
MIpeCTaBHUKAaMU MaTpynsHOi nominii HarionansHoi momimii Ykpainu.
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ABSTRACT

Oleksandr Yunin. Public control over police activities: international practice and experience
of individual foreign countrie.The study deals with regulations and the practice of involving the public
in the control of police activities in foreign countries. The key role of the institute of public control over
the activities of the police in the context of building the National Police of Ukraine on the model of police
institutions of Western civilization, developed democracies and democratic institutions is stated. The
main provisions of international normative legal acts, which establish the main principles and standards
for public control over the activities of the police and police services, are highlighted.

The emphasis is placed on the need to cover not only the positive experience but also the situation
with public control in countries with undemocratic regimes, especially among the member states of the
USSR. effective or efficient mechanisms of public control over the activities of the police, which is a
repressive institution rather than a law enforcement agency). At the same time, the successful experience
of Poland and Georgia in building effective police bodies that are accountable to civil society and enjoy
authority among the population is presented.

The emphasis is placed on the fact that in the last century Western countries have begun systematic
work on broad public involvement in public administration and local government decision-making,
including in public control over policing. The norms of the Polish Law on Police are considered, which
contain norms on the need to report police officers to special institutions within local self-government,
inform about their activities, in this aspect we are talking about the norms of the Georgian Law on Police.

Keywords: control, public control, civil society, foreign experience, international documents.
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Jlapuca €Brexis ‘
HAJIMBAMKO® MIHAKOBA®
JOKTOP FOPHINIHHUX KaHIuIaT

HayK, podecop,
3aciy>KeHHU I0pUCT
VYkpainu

IOPpUANYHUX HAYK

(Aninponemposcvkutl 0epocasHuil yHisepcumem
eHympiwHix cnpas, M. J{ninpo, Yrpaina)

3ABE3IIEYEHHA JOCTYITY BHYTPIIIHBO INEPEMIIIEHUX OCIb
JO0 BUBOPYUX ITPAB HA MICHEBOMY PIBHI (HA OCHOBI JOCBIAY
IMPOBEJEHHA MICHEBUX BUBOPIB 2020 POKY):
TEOPETHUKO-ITPUKJIAJTHAMA ACITEKT

VY crarTi mocmimkeHo 3abe3nedeHHs BHOOPYMX MpaB BHYTPIIIHBO HEpPEeMIMIEHUX O0ci0, a came
mpaBa obOupatd Ta OyTH OOpaHHM Ha MICIEBUX BHOOpax. SIKiCHI TpaBOBi 3MiHH BHOOPYOrO
3aKOHO/IABCTBA CTBOPHJIM YMOBH JUIsl MOOUTBHHX Ipym HacesJeHHs1, B ToMmy yucii BITO, peanisyBatu cBoe
KOHCTHUTYLIITHE TIpaBo Ha y4acTbh y MicleBux BuOopax. JlocTynHicTs peanizauii Buoopuux npas BIIO na
MicIieBUX BHOOpAaX 3aJeKHUTh BiJl TAKHX YMOB, SIK: HaJIeXHe MpaBoBe 3abe3neueHHs; inpopmysanus BIIO
PO TOCTYIHI MOXITHBOCTI y cdepi BHOOPUOTO Tpolecy, peamizamii iXHiX BHOOpYMX IpaB; opraHizallis
BHOOPUOTO TPOIECYy Ta MEXaHi3My 3MiHM BHOOPYOI aJpecH; JOCTYI 1O CYZOBOTO Ta II03aCyHOBOTO
3aXUCTy mopynreHux mpas Ta iHTepeciB BIIO y cdepi BubGopuoro mporecy; iHKIIO3UBHICTE BHOOPTOTO
mporecy Ta Horo 6e3nedHicTs B ymoBax nangemii COVID-19.

Ha croromni B YkpaiHi, He3BaXKaloul Ha HAsBHICTH PECypCiB Ta BHXIJHUX NaHHX, HE BEIEThCS
odiriitamii ook kinekocti BITO, siki MaroTh BUOOpUI MpaBa Ta sIKi 1X BUKOPHCTAIIM Ha MIiCIIEBUX BHOOpax.

Knrouosi cnosa: demoxpamis, sHympiunso nepemiujeni ocobu, micyesi subopu, npaso obupamu,
npaeo bymu o6panum.
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IMocranoBka mpo6aemu. IlpaBo rpomansn Oparu y4acTb y IOJITHYHOMY S>KUTTI
JepKaBM Ta TPOMaaH, B SKiii BOHM JKMBYTh, HE 3HHKA€ Yy BHUIAJKY BHYTPILIHHOTO
nepemimenHsa. Ha BimMmiHy Bij iHIIWX MOOITBHHUX TPYI HACEJICHHS, BHYTPINIHHO NEepeMilleHi
ocobu (mami — BIIO) 3milficHWIM TepeMilleHHs BHUMYIIEHO i € OUTbIl Bpa3IUBUMH. Y
npuiiMarounx Tpomamax BIIO moTpeOyioTh HaekKHOI MIATPUMKH Ta NPEACTAaBHHUIITBA,
HacamIiepe]] ocif, IKUX BOHHA MArOTh MIPaBO OOMPATH Ha AEMOKPATUIHUX BHOOpaX.

Ha croromgni B YkpaiHi, He3Ba)Karoud Ha HAsBHICTH PECypciB Ta BUXITHHWX JaHUX, HE
BeZeThes odimiitanit 06mik xinbkocti BIIO, siki MaroTs BuOopdi mmpaBa Ta siKi iX BUKOPHUCTAIN
Ha MicueBux BuOopax. He oGmikoByersest kinbkicts BIIO, siki 3MiHMiIM BuOOpUi ampecH, y
HaceJeHUX ITyHKTaX 1 perioHax. 3aKOHO/JABCTBOM He IependadeHo cTBOpeHHs iHdopmarii
I10/I0 KUIBKICHOTO Po3noAiay (B po3pi3i perioHiB YkpaiHu) 3MiH BUOOpUHUX aapec 3a 3asiBaMu
BUOOPIIIB, 4ui mornepeaHi BUOOpUi afapecu Hanexanu 1o tepuropii Jonenpkoi Ta Jlyrancekoi
obnacreit. Taka indopmartist [{eHTpansHOIO BUOOPUYOIO KOMICIE€I0 HE CTBOPIOBAIACS.

[HCTUTYTH TPOMAISIHCHKOTO CYCIIJIBCTBA CTAJIM PYIIIHHOIO CHJIOK 3MiH Y IHTaHHIX
3abe3neueHHs goctymy BIIO mo BuOopumx mpaB Ha MICIEBHX BHOOpax. 3aBASKH aJIBOKAIlisM
3a BHOOpUI MpaBa MOOLTEHUX BCepPEeNUHI KpaiHU TPOMAMSH, ski 3 2015 p. mpoBoAMIH eKCIIEpTH
peTioHaTbHUX, HAILlIOHATPHUAX 1 MDKHApOJHUX Oprasizamiid, 1o Bubopdoro xomekcy Ykpainu
BHeCeHO HeoOXimHi 3MiHM. KpiM TorO, YKpaiHCHKI TPOMAJACHKI Ta MiXKHApPOIHI MpaBO3aXUCHI
oprasizanii akTHBHO J100if0t0Th iHTepecu BIIO y BubOopuiii cdepi, po3poOIsioTh MiA3aKOHHI
aKTH, IPOBOJATH iH(OpMaIIiifHI KaMIIaHii Ta ImiIBUIIYIOTh 00i3HaHicTh BIIO.

Ane ui mpouecu BinOyBaroThCs 0e3 HaJEKHOI'O HAYKOBOTO CYIPOBOAY. 30Kpema,
BIZICYTHI aHAJITHYHI HayKOBI PpO3BIIKM 1010 e(QEeKTUBHOCTI peainizanii BUOOpPUOTO
3aKOHOJIABCTBA IIiJ| Yac NpoBeeHHs MicueBux BuOopiB y 2020 poui. He cnporno3oBaHo
BUpILICHHS TpPOOJIeMU Ta HE BUPOOJCHO PEKOMEHMAIl MO0 YIOCKOHAJICHHS IOCTYILY
BHYTPIIIHBO TIEpEeMIlleHHX 0Ci0 10 BHOOPYHX ITPaB Ha MiCIIEBOMY PiBHI Ha MailOyTHE.

AHaJi3 ny0aikauniil, B AKMX 3al04YaTKOBAHO BUPilIeHHA Wi€l nmpodJjemu. [Iutanus
JOCTYIly 10 BHOOpYHMX TMIpaB BHYTPIIIHBO IEPEMIMIEHHX OcCi0 Ha MICIeBHX BHOOpax
JNOCTiKyBad Taki BYeHi, sk: P.bwuuait, C. 3axkipoBa, [I. KoBpmxkenko, A.Kopmys,
A. Jlenrep, O. Hixkapanze, K. IlaBmyk, H.Ilamkxosa, C. Casemiit ta iH. [Ipm mpoMy
TPYHTOBHOTO IOCIIPKEHHS Tpo0iaeM 3a0e3neueHHs TOCTYIy BHYTPIIIHRO MEpEeMIlIeHuX 0cih
0 BUOOpPYMX IIpaB Ha MICIIEBOMY piBHI Ha OCHOBI JOCBiIy NPOBEACHHS MiCIIEBUX BHOOpIB
2020 poxy HE IPOBEACHO, 10 3yMOBJIIOE B)KJIMBICTh HAYKOBOI YBaru JI0 1€l TEMH.

Meto10 HaykoBOi pO3BIIKM € OOIPYHTYBaHHS MPaBOBUX Ta MNPAKTUYHUX MPoOIeM
3a0e3nedeH sl JTOCTYIy BHYTPIIIHBO IMEpPeMIllleHnX 0ci0 10 BHOOPUYMX IpaB Ha MiCLEBOMY
piBHI (Ha OCHOBI JOCBiqy MpoBeeHHs MicueBux BUOOpiB 2020 poky), a TakoX BUPOOIICHHS
MPOTO3HLIT I0JI0 YI0OCKOHAJIEHHsI 3a0€3MIeUeHHs] TAKUX NPaB Y MEPCIEeKTUBI.

BukJjian ocHoBHoro marepiamy. Y 2020 p., 32 oiliiiHOO CTaTHCTHKOIO, BCEPEAMHI
KpaiHM HapaxoBYIOTh HOHAJ 5,5 MIH MOOUIBHMX TpOMajsH: MOoHajx 1,4 MIH BHYTPIIIHBO
nmepeMimeHux oci0; mpubnm3Ho 1 MIH Jrofed, sSKi He MalTh 3apeECTPOBAHOTO MICIII
MpOKUBaHHS; MOHAM 3,3 MIH BHYTPIIIHIX TpyaoBHX MirpanTiB [1]. He3Baxkaroun Ha Te, mo
3aKOPJIOHHI Ta BITYM3HSHI JOCTIIHUKH, aKTHBICTH Ta MOMITHKH [4; 9, c. 5] mocTiifHO 3BepTamu
yBary Ha morpe0y 3a0e3neunTd JOCTYI MOOITEHIX TPOMAJISH 10 MiCIIEBUX BHOOPIB, OQIIiitHO
B YKpaiHi BPeryJoBaHo 11e MUTaHHs caMe Y 3B’ 53Ky 3 BUHUKHEHHSIM MPOOJIEMH BHYTPIIIHBOTO
TIepPEeMilIeHHSI.

Bincotok, skuii craHoBimsaTh BIIO Big 3arambHOi KUTBKOCTI BHOOpINB, MOXHA
MPUITYCTUTH JnIIe yMoBHO. JlocTymHicTs peanmizamii BuOopumx mpaB BIIO Ha wmicueBnx
BHOOpAx 3aJICKHUTH BiJ TAKUX YMOB, SIK: HaJIe)KHE TpaBoBe 3a0e3nedeHHs; iHpopmyBanns BIIO
PO JIOCTYIHI MOXIJIHBOCTI y cdepi BHOOpUOro mporecy, peamizamii ix BuHOOpuHMX mpas;
oprasizaisi BHOOpYOro mpolecy Ta MexaHi3My 3MiHM BHOOPYOi ajpecH; JOCTYI A0 CYJIOBOTO
Ta 1103acy/I0BOT0 3aXUCTy IMopylleHuX npas Ta iHtepeciB BIIO y cdepi Bubopuoro nporecy;
IHKJIIO3UBHICTH BHOOPYOTO IpoLecy Ta Horo Oe3neuHicTs B ymoBax nanaemii COVID-19.

IMporssrom 2019 Ta 2020 pp. BHOOpYE 3aKOHOAABCTBO CYTTEBO YAOCKOHAJIEHO Y
MIUTAHHSAX 3a0€3MeUeHHs peajizalii rpoMaasHaMH CBOIX BHOOPYMX NpaB Ha MICIIEBOMY DiBHi.
Y Bubopuomy kojekci YKpaiHM BH3HA4€HO MOSKJIMBICTH 3MiHM BHOOpUOi aapecu 0e3 3MiHM
Mici peectpartii, mo mo3soamio BIIO mporomocyBatu 3a miceM (aKTHIHOTO MPOXUBAHHS.
Hogi npasuna 3minu Bubopuoi agpecu HaOynmm guHHOCTI | mumHA 2020 poKy i CTOCYBalHCH,
HacaMIlepes], CIPOIICHHS MEXaHi3My 3MiHH BHOOPYOi afpecy 3 METOI0 CTBOPEHHS YMOB IS
BIIO 6parm ywactp y MicueBux BuOopax [2]. Ilpaktmune migsuiieHas noctymy BITO mo
BHOOpYMX TIpaB Ha MiCIIEBHX BHOOpax 3abe3meueHe sIK Yepe3 MOXIMBICTH Oe3mocepeaHbo
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3BEpPHYTHUCS 10 BiJILTIB BeieHHs J{ep)KaBHOTO peecTpy BHOOPIIB, TaK 1 3aBISIKM MOXIIMBOCTI
MOJIaTH 3asBY B €JICKTPOHHIH (opMi Ha caiiti [lepkaBHOTO peecTpy BHOOpPLIB a00 K Ha CalTi
[IBK 3 BuUKOpHCTaHHSIM IIU(PPOBOTO eXeKTpoHHOTo Iiamucy. Came octaHHiH crocid 3BepHEHHS
— @IWCTaHIIfHa Tojada 3asBH  3acO0aMH EJIEeKTPOHHOTrO KabiHeTy BHOOpIA cTaB OUThII
MOYJISIPHAM, IIIO 3YMOBJICHO OpPTaHI3aIlifHOIO 3pPYYHICTIO, AOCTYIHICTIO Ta OE3MEYHICTIO B
xoHTekcTl mauaemii Big COVID-19.

Aute comianpHHN e(eKT Bi peaizallii 3aKOHOJaBUYNX HOBAIii MOJKHA OLIHUTH JIMIIE 32
noroMororo aHamizy aktuBHocTi BIIO y peamizariii cBoix BUOOpYHX MpaB i, 30KpemMa, SIBKU Ha
MICIIeBI BHOOpaX.

VY micieBux Bubopax 25 xoBtHa 2020 p., 3a nanumu LleHTpanpHoi BUGopuoi KoMmicii,
B3sIM ydacth 36,88 % BuOopiiB. Y MHHYIMX MicieBHX BHOOpax 25 xoBTHs 2015 p. B3sun
yuacTb 46,62 % BubGopui [3]. Jns [Jonenpkoi o0OnacTi, Je¢ CKOHIIGHTPOBaHA HaiOiibIIa
kinpkicte BIIO, xapakrepHa HaiiHMK4Ya B YKpaiHi siBKa Ha MicueBUX BHOOpax. XapKiBChbKil
o0nacTi npuTamMaHHa Taka cama oco0nuBicTe. OCHOBHOIO, aJie HE €JMHOI0, IPHYMHOIO HU3BKOT
SIBKM Ha MICHEBUX BHOOpax Bu3HaueHo emigemito COVID-19. BubGopmi Mamm mimkoM
00rpyHTOBaHI OOOFOBAHHS IIOO CBOTO 3/I0POB’S B YMOBAX CKYITYEHHS Ta HNOTOKY JIIOAEH 25
KOBTHS, a TAKOX HEIOBIpY 10 CTaHy 3a0e3nedeHHs Oe3NeKn Ha TUIBHHUIIX. TaKoX TpoMaistHi
HETOOIIHIOIOTh 3HAYCHHS MICIEBIUX BHOOPIB, CIIOCTEPITaeThCs CTilika HEIOBipa TPOMasH 10
MICIICBHX TTOJITHIHUX CHIL.

BusHavenmii 3aKk0OHOJABCTBOM MEXaHi3M 3MiHH BHOOpYOi ampec MaB ctuMmyoBati BITO
M0 y4acTi y MicuieBux BuOopax. CIpoIleHHs 3MiHM BHOOPYOi aApecH YMOKIJIUBHIIO
PE3yJIBTaTUBHICTD 1X MOJITHYHOI aKTHBHOCTI Ha MiclieBoMy piBHi. [Ipy 1poMy 3arayibHa KUIBKICTh
3BEpHEHB OyJIa BiTHOCHO HU3BKOIO, TIOPIBHSHO 3 KUJIBKICTIO 00JIIKOBAaHUX MOOUIBHUX TPOMA/ISH.

3pO3yMiTH Ta OL[IHUTH JOCTOBIPHICTH CHUTYaii 31 3MiHOIO BHOOpYOT aapecu came BIIO
HeMoxJuBO. OQiIiiiHO He BHU3HAYCHO: KUIBKICTh BHOOPIIB 3 yHcha 3apeectpoBanux BIIO;
kimpkicth BIIO, ski B3smm ydacte y MicmeBux BuOopax 2020 p.; ximekicte BIIO, sxi
3apeecTpyBaluCh sAK KaHAWAatd; Kinbkicte BIIO, ski mepeMoriam Ha MICIEBHX BHOOpax
2020 p. Lle yckmamHIOE HOPMOTBOPYMH Ta  IPAaBO3ACTOCOBHUM MpOLEC, YHEMOKIHUBIIOE
00’€KTHBHY OIIIHKY €()EeKTHBHOCTI 3aKOHOAABYMX HOBAIlill Ta IX MOJaJbIIE TUIaHYBAaHHS.

3HayHe 3MEHIIEHHA THX, XTO Oa)kae B3SATH ydyacThb y MICIEBHMX BHOOpax, CTajJoCh B
YMOBax CIIPOIIEHOTO JOCTYMy J0 3MiHM BHOOpdYoi anpecu. HesBakaroum Ha BiJCYTHICTB
odiLiiiHOT CTaTUCTUKH, 3 OIJISIAy Ha CIHIBBIAHOLICHHS KUIbKOCTI 3apeectpoBanux BIIO Tta
3arajoM IpOMaJisiH, SIKi 3MIHWIM BHOOpUy anpecy, MoxkHa KoHcratyBaTtu: Hi BIIO, Hi iHmi
KaTeropii MOOLIBHOrO HaceJeHHs He BHSBWIM BHMCOKOI aKTHBHOCTI y peaiizamii CBOIX
BHOOpPYHX TIPaB.

3mina BuOOpUOi azpecu Mae BinOyBaTucst 3 4iTKOK (Qikcaiielo NpuyuH. Bukimkae
3aHENOKOEHHSI PO3BUTOK «BHOOPHOro TypH3My» Ta 3JIOBXKHMBaHb IIiJi Yac peecTpaiii HOBUX
BHOOpYMX ajpec TPOMaJsH, IO MOXYTh BHKOPHCTOBYBATHUCH IOJITHYHUMH CHJIAMHU JUIS
BIUIMBY Ha pe3yJibTaTH BUOOpPiB. B yMOBax HU3BKOI SBKH BHOOPIIB, (iHAHCOBO BMOTHBOBaHI
«BHOOPHI TYPUCTH» MOTJIM CYTTEBO BIUIMHYTH Ha PE3yJbTaTH BUOOPIB.

JlocTynn BUMYIICHHX IIEpECceNeHIiB 10 BUOOPUMX NpaB Ha MICHEBHX BHOOpax NpsMO
3aJekaB BiJl MOiH(GOPMOBAHOCTI TPOMASH HPO JOCTYIHI IM MOXIHBOCTI IMIOAO peami3arii
BUOOpunx mpas. LleHTpanpHa BHOOpYa KOMICis mpoBesia HU3KY iH(opManiiHUX 3aX0[iB, IO
MICTHJIM TIONIMPEHHS BiJICOPONHKIB, 1H(GOpPMamiHHUX IOBiZOMIIEHb, iH(OTpadiku TOIIO.
[Hdopmanis mpo MexaHi3M 3MiHM BHOOPUOI aapecH Ta Oprasi3amilo BHOOPIB PO3MINICHO
nepeBakHO Ha BeOcalTax OONacHUX Ta pallOHHWUX aJAMIHICTpaIlif, a TakoX Ha pecypcax
OpraHiB MiCLIEBOTO caMOBpsAyBaHHA. B iHpopmaniiiHomy 3abesmedenHi poctymy BIIO mo
peamizarii BuOOpYMX TIpaB TPOBIJHE B3HAYEHHS Maja caMe€ AaKTHBHICTh IHCTUTYIIN
I'POMaJITHCEKOTO CYCIIIJIbCTBA.

3minu 1o Bubopuoro xonekcy Ykpainu, mo ciupoctuin goctyn BITIO no BuGopis, Oymu
npuitHATi 3a 4 micani (1 gumHs 2020 p.) no matu BUOOpIB, a mpoueaypa 3MiHHM BHOOPUOi
azpecu Oyna pocTymHoIo Behoro 2 Micsimi (1o 10 BepecHst 2020 p.). Ane s 3a0e3nedeHHs
yuacti BIIO y Bubopax nposeneHa iHpopMariiiiHa kamrmaHist OyJia HEJOCTaTHHO IHTEHCHBHOIO
Ta TpuBaioro. Skmo 2 wmicsami i 0yn0 MOCTaTHBO UIS 3MiHM BHOOpYOi aJpecH Ta peaizamii
mpaBa oOMpaTH, TO UIA TPOMAJISH, SKi MPETeHAyBaIH OyTH O0OpaHWMH, Yacy AJIS HMiATOTOBKH
6yno mermre. Tox He Bci oxoui BITO manu peansHy MOKIHMBICTH CIUTAHYBATH, TiATOTYBAaTUCh
Ta YXBAJINTH DILIEHHA NPO peecTpamito y pom kauauaatiB. 3 15 mo 25 Bepecus BIIO mamn
3MOTY TIOJATH JOKYMEHTH IS pEeecTpallii sK KaHIuaaTa, Ta 3 MOMEHTY peecTparii mo 23
JKOBTHSI TIPOBOAWTH aritamiro. OTOX, Mae Miclle HempsMa TUCKpuMiHaris kanmauaatis-BIIO,
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SIKI MaJIM MEHIIIE Yacy Ha IiJrOTOBKY /10 BUOOpIB, HIX KaHaunaTu 3-nmoMix He BIIO.

YMoOBOIO jocTynmHOCTI peainizanii Bubopunx npaB BIIO € iHKmo3uMBHICTE BHOOPYOTO
mporecy. 3abe3medeHHs 1HKIIFO3MBHOCTI BHOOPUYOrO Mpormecy i ocid 3 iHBaNiOHICTIO Ta
MaJOMOOIMPHUX 0cCi0 3HaWmIIO CBOe BimoOpaxkeHHs y Bubopuomy komekci YkpaiHw,
mocraHoBax LlenTpanpHoi BuOOpuoi komicii, Kabinety MiHicTpiB Ykpainu Ta MinicTepcTBa
pO3BUTKY Tpoman Ta tepuropiit Yipainu. IloctanoBoto Kabinety MinicTpiB Ykpainu Big 9
#oBTHS 2020 p. Ne 962 3atBepmieno Kpurepii moctymHOCTI 1715t 0¢i0 3 iHBaNIAHICTIO Ta 1HITUX
MaJOMOOINTPHUX TPYyHn HACEJNeHHS MPHUMIIIeHb, OO0 HANAIOThCI IUIBHUYHUM BHOOPYNM
KOMICisSIM 3BHYalHMX BHMOOpPYMX IUIBHMIL Ul OpraHizamii iXHboi poOOTHM Ta NpOBENCHHS
roysiocyBaHHs [5]. 3aBIsSKM CIPHUSHHIO I'POMAJCBKUX OpraHizalliii y MOCTaHOBI 3aKpillIEHO
MIPOTPECUBHUI MiXiJ 10 3a0e3NeUeHHs IHKII03UBHOCTI BUOOPYHX IUTBHUIb. AJle yXBaJICHHS
[TocTanoBu 3a 1Ba THXHI 0 BUOOPIB HE JIO3BOJIMIIO MOTOAUTH poOOTY BHOOPUYUX TUIBHHIL 3
BiJINIOBITHUMHU KPUTEPisIMU.

VYkpaiHa Briepiie 3iTKHyJach i3 MOTpe0OI0 NMpOBeAEHHS BUOOPIB B yMOBaxX HaHAeMii
COVID-19. Came manmeMit0 BH3HAIOTh OCHOBHOIO NPHUYWHOIO HHU3BKOI SBKH BHOOPIIB Ha
MiCIeBHX BHOOpax. 3 METOI0 oOpradizamii Oe3meyHoi ydacTi TpoMaigsH y BHOopax Ta
3armo0iraHHs MOMMPEHHIO Ha TepuTopil YKpainu rocTpoi pecmiparopHoi xBopodbu COVID-19
Kab6inerom MinicTpiB YKpaiHn BU3HAUCHO MeXaHI3M 3iHCHEHHS MPOTHEIiIEMITHIX 3aXO0IiB
i Jac opraHizamii Ta MpoBeACHHS BHOOpiB y mepion mii kapantury. Ilarmemis COVID-19
PIBHOMIPHO BIUTHHYJIa Ha aKTHBHICTH y4acTi BuOOpIB sk 3 kareropii BIIO, Tak i ve BIIO y
MICIICBHX BHOOpaX.

Opniero 3 ocobinmBocTed MicueBux BuOOpiB 2020 p. cTano yxBajJeHHs pillIEHHS He
MPOBOJIUTH IX HAa OKPEMHUX IiIKOHTPOJIbHUX YKpaiHi Tepuropisx. BigmosinHo no ITocranoBu
LenrpansHoi BuO0op40i komicii «IIpo HEMOXKIIMBICTh MPOBEICHHS MEPIINX BUOOPIB JEIyTaTiB
OKpEMHX CIJIbCBKHX, CEJMIIHUX, Micbkux paxa JloHeupkoi 1 Jlyrancekoi obGmacteit Ta
BiNOBITHHUX CLIBCHKUX, CEHITHUX, MiCBKHX TouiB 25 sx0BTHA 2020 poky» Bix 8 cepmas 2020
poky Ne 161 ta Ha ocHOBiI HamaHuxX JloHembkoio Ta JIyraHCHKOIO OOJACHUMH NEpKaBHUMU
aJMIHICTpaIisIMi — OOJIACHIMH BiCHKOBO-IIMBUTFHIMH aIMIiHICTPAIliIMH BHCHOBKIB IIOJO
HEMOXITUBOCTI 3a0e3MeveHHs MirOTOBKA Ta MPOBEICHHS MICIIeBHX BHOOpIB 25 sxoBTHS 2020
POKy, Ha okpemux Tepuropisx JloHeupkoi Ta JlyraHcekoi obnacteit BHOOpH HE MPOBOJIMINCEH
[6, c. 88; 7, c. 56; 8, c. 16]. OOMexkeHHS BHOOPUYHX TIpaB TPOMAISH MpU(YPOHTOBUX TPOMAT,
cepen sikux Takoxk 1 BI1IO, € 00rpyHTOBaHMM 3 OTJISIY Ha pealibHy HEMOXKIIMBICTD FapaHTyBaTH
Oe3rnieKy JUIs JKUTTA 1 300poB’s soaed. [IpuunHO0 HeloBipH IpoMajsH A0 LBOrO PIllIeHHS
CTaja BIJICYTHICTh YITKUX KPUTEPIIB OLIHKK OE3MeYHOCTI TepUTOpIi Ta HAsIBHOCTI/BIACYTHOCTI
yMOB sl mpoBefeHHs BuOopiB. [lpum 1pomy OynM peanbHi NPUYMHU BBaXKaTH, IO
BPETYJIIOBaHHS 0€3MEeKOBUX ITMTaHb HE 3AJIEKUTh TUIbKH BiZl YKpaiHH.

BBakaeMo 3a JIOUIbHE BHOKPEMHUTH OCHOBHI HamlpsIMH YIOCKOHAJEHHS BHOOPUOro
TpoLiecy Ha MiCIIEBOMY PiBHI, IO CIIPUATUMYTH MOCHIEHHIO focTyiry BIIO mo miciieBux BUOOpIB:

— JIep’)KaBHOMY PEECTPY BHOOPIIB PEKOMEHIYEThCS 3IIHCHIOBATH UiTKY (ikcairo
MPUYMH Ta YMOB 3MiHH BHOOpUOi ampecu. KokeH BHUMANOK € iHOWBIAyaTbHHM 1 MOTpedye
OKpPEMOTO MiAXO0Ay Ta KOHTpOJo. He3Bakatoum Ha BaXXIMBICTh 3a0e3nedeHHs foctymy BIIO
IO MICIeBUX BHOOpIB, I TpoOIeaypa HE IMOBHHHA OyTH TNpUMITHBHOIW. HeoOXigHo
nepen0avyaTH PU3MKU Ta HE JIOMYCKaTH MaHIIyJII0OBaHb 31 3MiHOK BHOOPYOI agpecH;

—Opak cratucTHYHHX OaHWX mpo ydactb BIIO Ta MOOUIBHHMX TPYN HAceNeHHS y
BuOopax 25 xoBTHA 2020 p. yHEMOXXIHBIIOE OIIHKY €(QEeKTHMBHOCTI HOPMATHBHUX Ta
oprasizaniifHux 3axoaiB. Po3nopsiankosi [epxaBHOTO peecTpy BUOOPIIIB Ta TEPUTOPIaTbHUM
BHOOPYUM KOMICISIM PEKOMEHIye€ThCSI POOUTH BiIMITKY IPO HAsBHICTH CIEIIANBHOTO CTaTyCy
IPOMaJISH il 4ac BHECEHHsS JaHUX JI0 PEECTPY 3 METOH MOAAIBLIOTO YIOCKOHAJICHHS
MeXaHi3My BKJIFOUSHHS PI3HUX KaTeropiil BUOOPIIIB B YCi JEeMOKpAaTHYHI IPOIIECH;

— MICIIEBUM JIep)KABHAM aJMIHICTpaIliiM Ta OpPraHaM MICICBOTO CaMOBPSIyBaHHS
HEOOXiTHO MPOIOBXKUTH iHPOPMYBaHHS I'POMAJICBKOCTI IIPO HOBI 3aXOAM MIOAO 3a0e3NeueHHs
JOCTYITHOCTI BUOOpYMX TIpaB Ta Mpo npoueaypy 3Mminn Bubopuoi agpecu mist BITO Ta iHmmx
MOOUIBHHX TPYH HACEJIEHHS y MOaJIbIIOMY;

— MICIIEBUM JIEP’)KaBHUM aJMIHICTpallisiM PEKOMEHJOBAHO B IIOJAIBIIOMY B)XXHUBATH
MIPaKTUYHUX 3aXO0JIiB JUIS 3a0e3MeUeHHs Oe3MePenIKOHOTO TOCTYIy BUOOPIIB 3 iHBAJIIJHICTIO
70 BUOOPUYMX TiNBHUIG Ta 3MIHCHIOBATH KOHTPOJB 3a peaji3alli€lo KpUTepiiB iHKIFO3UBHOCTI
MIPUMIIIIEHb, € PO3MIIIYIOTHCS TaKi AUTBHUIIL

— B perioHaJIbHUX HEYPSIOBUX OpTaHi3aliil Ta MICIEBUX OpraHax Jep)KaBHOI BIIaId
BiCyTHIH 3BopoTHHH 3B’s130K 3 BIIO momo mpobaem ix ydacti y micieBux Bubopax 2020 p.

34 ISSN 2078-3566



Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

Heo0xinHo npoBecTn KomiuiekcHe onutyBanHs BIIO B perioHax 3 METOIO LiTICHOT OLIHKH 1X
JIOCTYILy J10 BUOOPUUX MpaB Ta BU3HAUYEHHS NOTpeO y moiTH4HIN chepi.

BucHoBku. SIkicHi mpaBoBi 3MiHM BHOOPYOTO 3aKOHOJABCTBA CTBOPIUIM yYMOBH IS
MOOLTBHUX TPYI HacedeHHs, B Tomy gucii BIIO, peanizyBaTn CBO€ KOHCTHUTYIIIHHE IPaBO Ha
ydacTh y MicueBux BuOopax. Ane Hi BIIO, Hi iHmi kareropii MOOiNEHOTO HACENEHHS HE
BHSIBIJIM aKTUBHOCTI y peaiizarii cBoix BHOopumx mpaB. [IprauHAMU IIHOTO CTAM HEOOIIKH
opraHizamii BHOOPYOTO MPOIECY, HECBOEYACHE YXBAJCHHS BIAMOBIMHUX HOPMATHBHHAX
MOKYMEHTIB, HEJNOCTaTHA iH(OpMaIliiiHa Ta TPOCBITHUIBKA pPOOOTAa, a TAaKOXK PH3HUKH,
cnpoBokoBani maHzaemiero COVID-19. Huska pimeHs oprasizauiiiHoro xapakrepy Oyiu
yXBaJleHi 13 3ami3HeHHsIM a0o mix yac Bubopuoro mpouecy. [Tannemis COVID-19 piBHOMipHO
BIUIMHYJIA HA aKTUBHICTh BUOOPLIB y MiclieBuX BuOOpax, B Tomy uucii i Ha BIIO.

Micuesi Bubopu 2020 p. cranu 0coOIMBUMH B iCTOPIi He3ae)KHOT YKpaiHH: NpOBeeH1
3a HOBUM BuOopunM kojekcoM YKpaiHM Ta 3a HOBOIO NPOLEAYPOI0; Malld Ha METi, 30Kpema,
3aKpIMUTH pe3yJIbTaTh CYy4acHOTO €Taly JeleHTpaji3anii Biaay; BIepiie OyJau NpOBeieHI B
yMOBax MaHAeMii 3i CennpiYHAMHI OpraHi3amifHUMHI 0COOIUBOCTSAMHE;, O MICIICBUX BHOODIB
BIEpLIC OTPUMANH IOCTYH MOOUIBHI rpynu HaceneHHs, B Tomy uucni BIIO. IMTommiky,
IOIYIIeH] MiJ 4Yac iX opraHizamii Oynu HEMHHYYHMH, ajie, Oe3yMOBHO, iX MOXHa Oyio
YHUKHYTH 332 YMOBH 3aBYaCHOI PETENIbHOI i ArOTOBKH.
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ABSTRACT

Larysa Nalyvaiko, Yevheniya Minakova. Ensuring access of internally displaced persons to
voting rights at the local level (on the basis of the experience of conducting local elections in 2020):
theoretical and practical aspects. Article devoted to clarify the extent to which the issue of the electoral
rights of internally displaced persons, also the right to vote and to be elected in local elections.

Civil society institutions have been a driving force for change in ensuring IDPs’ access to voting
rights in local elections. Thanks to the advocacy for the electoral rights of mobile citizens, carried out
since 2015 by experts from regional, national, and international organizations, the necessary amendments
were introduced to the Electoral Code of Ukraine. Qualitative legal changes of the electoral legislation
created conditions for mobile population groups, including IDPs regarding the realization of their
constitutional right to participate in local elections.

For the first time, Ukraine faced the need to hold elections under the conditions of the COVID-19
pandemic. The pandemic is identified as the main reason for low voter turnout in local elections. A small
number of potential voters used the simplified mechanism of changing the voting address. The decrease
in the number of those willing to take part in the local elections occurred in conditions of simplified
access to the change of the voting address. Neither IDPs nor other categories of the mobile population
showed high activity in exercising their voting rights.

The accessibility of the exercise of voting rights of IDPs in local elections depends on such
conditions as proper legal provision; informing IDPs about the opportunities available in the sphere of the
electoral process, implementation of their electoral rights; organization of the electoral process, and the
mechanism of changing the voting address; access to judicial and extrajudicial protection of violated
rights and interests of IDPs in the electoral process; inclusiveness of the electoral process and its safety
under the COVID-19 pandemic.

Voting rights of internally displaced persons should not be discriminated against. To date in
Ukraine, despite the availability of resources and baseline data, there is no official record of the number
of IDPs who possess voting rights and have used them in local elections. The number of IDPs who have
changed their voting addresses in the localities and regions is not accounted for.

Keywords: democracy, internally displaced persons, local elections, right to vote, right to be
elected.
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CTPYKTYpH YKpaiHH — NpaBOOXOPOHHI Ta pO3BiMyBalbHI OpraHM, CICIiajbHI ACpKaBHI OpraHU 3
MIPaBOOXOPOHHUMHU (QYHKI[ISIMH, CHIM IMBUIBHOTO 3aXHCTy Ta iHINI opraHd, Ha ski KoHctuTymiero Ta
3aKOHaMH Y KpaiHU MMOKJIaJAEHO 3aBAaHHs 00 3a0e3NeUeHHs HalllOHATBHOT Oe3neKkn YKpaiHH.

[Ipobnemu 3abe3neueHHs HAIlOHANBHOI OE3MEKH HaleXaTh A0 HAWBAXKIMBILINX, CKIATHHX
0araToacleKTHUX 1 HUTICHUX SIBUI] CYCHUIBHO-TIOJITHYHOTO JKUTTA. IIpoTe 3arpo3u HauioHaJbHii
Oesrmeni SK SBWINA, TEHJCHIIi Ta YMHHHKH, II0 YHEMOJJIMBIIOIOTH YU YCKIAIHIOIOTH a00 MOXYTb
BUKJIFOYATH YU YCKIQJHIOBATH peali3allifo HalliOHATbHUX iHTepeciB (BOXJIMBUMH € IHTEPECH OCOOH,
CYCHINBCTBAa Ta Jiep)KaBH, pealizalifo sSKUX 3a0e3neyye JepkaBa), CyBepeHiTeT YkpaiHu, Ii
MOCTYMAIBHUI IEMOKPAaTUYHHH PO3BHUTOK, 8 TAKOXK OE3MeYHi YMOBH JKHUTTS 1 10OpoOyT 11 rpomansH. Lle
HAQJaJ0 TOITOBX IO TONIYKY HOBUX MiAXOMIB OO CHPUHHATTS Ta PO3YMIHHSA CYTHOCTi, OadeHHS
CTPYKTYpHO-(QYHKI[IOHAJIbHUX KOMIIOHEHTIB €IMHOI CHCTeMH 3a0e3NeueHHs HaIliOHAIBHOI Oe3leKkd B
yMOBaX aHTAaroHiCTHYHHX HaMipiB Pocilicekoi dexpeparii mocArHyTH Ha JepKaBHUI CyBEpEHITET
Yxpainu, cipoOu MOBANUTH ii AEMOKPATUYHUH KOHCTUTYIIHHIN JTa.

ABTpaMH NpOaHaTi30BaHH YMHHE 3aKOHOJABCTBO Ta ITiJ[3aKOHHI HOPMaTHBHO-TIPABOBI aKTH, IO
PETYIIIOIOTE ONEPAaTHBHO-CIYKOOBY Ta CITy)KOOBO-O00WHOBY IisUTBHICTH CHJIOBHUX CTPYKTYp YKpaiHH Ta
pO3po0JIeHO MPOMO3UIT 3 YAOCKOHAICHHS HOPMATHBHO-TIPABOBOTO  3a0e3MEYeHHs  MisTIbHOCTI
migpo3ainiB HamioHanpHOT MOl 100 3a0e3MedYeHHs] TPOMajChKol Oe3MeKH Ta MOPSIKY MiJ Yac
MIPOBEIEHHS MAaCOBHX 3aXOJIiB.

3po0iIeHO BHCHOBOK, IO Ha CHOTOJHI iCHY€ HEOOXIIHICTH PO3pOOKH BiIOMYOTO HOPMATHBHO-
MIPAaBOBOTO aKTa, AKuil 6a3yerhess Ha 3akoHax Ykpainu «IIpo HarioHansHy Gesmexy Ykpainm», «IIpo
HamionaneHy mominito» Ta KoHnenmii BIpOBa/pKeHHS CKaHAWHABCHKOT MoJeni 3a0e3leueHHs
IPOMAJICHKOI OE3MeKH Ta MOPSAKY MijJ Yac MPOBEACHHS MacOBHX 3aXOJiB, sSIKa BPaxOBYE JOCBIJ MOl
CKaHAMIAHCHKUX KpalH 100 3a0e3ledeHH TpOMaJChKoi Oe3nekH Ta TOPSAAKY IiJ 4Yac MPOBEICHHS
BEJIMKHX 3aXOJIiB.

Knrouogi cnoea: nayionanvna 6esnexka, HayioHanbHa  NONIYIS,  ONEPAMUBHO-CIYHCO08A
OisnbHicmb,  C1YoHc6060-001i06a  OisTbHICMb,  IHIYlamueHuili  niOXio,  cmpameeiuni  NPUHYUNU,
CKAHOUHABCLKA MOOeNb 3a0e3neueHHs 2pOMAdCcbKoi be3neKku ma nopsaoKy nio 4ac Macosux 3axooig
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Relevance of the study. According to the norms of the Constitution, Ukraine is a
sovereign and independent, democratic, social, legal state [1, Art. 1].

The fundamental right in the democratic government is the right to vote and to choose
[1, Art. 70]. Meanwhile, there is the right to express one’s opinion and, doing so in a peaceful
manner, to gather with others to express one’s opinion [1, Art. 39]. These rights, among others,
are defined by the Convention for the Protection of Human Rights and Fundamental Freedoms,
ratified by the Verkhovna Rada of Ukraine [2].

The protection of a person and a citizen (its life and dignity, constitutional rights and
freedoms, safe living conditions), society (its democratic values, welfare and conditions for
sustainable development), the government (its constitutional order, sovereignty, territorial
integrity and inviolability), the territory and the natural environment from emergencies is
recognized by Ukrainian legislation as the main goal of state policy in the areas of national
security and defense [3, part 1 Art. 3].

The implementation of state policy in the field of national security is entrusted to the
Ukrainian security forces — law enforcement and intelligence agencies, special state agencies
with law enforcement functions, civil protection forces and other agencies, which are assigned
by the Constitution and laws of Ukraine to ensure national security of Ukraine [3, paragraph 17
part 1 Art. 1].

Today the activities of these elements of the security forces are regulated by legislative acts
that do not fully take into account the specific conditions of crisis situations of a certain origin.

According to the Constitution of Ukraine, Ukrainian Constitution norms are norms of
direct action [1, part 3 Art. 8]. They are directly implemented regardless of whether they are
established by relevant laws or other normative and legal acts [4].

The right of citizens to assemble peacefully, without weapons, to hold meetings, rallies,
marches and demonstrations, is enshrined in Article 39 of the Constitution of Ukraine, is their
inalienable and inviolable right, guaranteed by the Basic Law of Ukraine [4].

The problems of ensuring national security are among the most important, complex
multiaspect and integral phenomena of public and political life.

Nevertheless, threats to the national security as phenomena, trends and factors that
make it impossible or difficult or may exclude or complicate the realization of national
interests (important are the interests of a person, society and the government), the
implementation of which ensures the state sovereignty of Ukraine, its progressive democratic
development, as well as safe conditions of life and the welfare of its citizens [3, paragraph 10
part 1 Article 1] and preservation of national values of Ukraine [3, paragraph 6 part 1 Article
1], were especially acute in 2013-2014. This gave impetus to the search for new approaches to
the perception and understanding of the essence, the vision of the structural and functional
components of the common system of ensuring national security in conditions of antagonistic
intentions of the Russian Federation, encroaching on the government sovereignty of Ukraine,
attempts to overthrow the democratic constitutional order.

In turn, the events that have recently unfolded in most countries of the world and they are
associated with mass riots, threats to public security and group violations of public order, and
somewhere (the United States, the French Republic) they have become a real threat to national
security and the preservation of national values, particularly, the development of a new approach
is required for ensuring public security and the rule of law, regulatory environment of a number
of problem issues of service-combat activity of security forces, in general.

Recent publications review. Certain aspects of national security theory were developed
by T. Schelling and G. Kahn (theory of international conflicts) R. Liska and G. Snyder (theory
of blocks and coalitions) K. Norr (theory of state capacity) Z. Brzezinski (geostrategic models)
E. Luttwak, M. Porter (international economic competition), etc.

The works of O. Bandurka, R. Kalyuzhnyi, V. Konoplyov, O. Kopan, V. Kolpakov,
O. Komissarov, I. Kyrychenko, S. Kuznichenko, V. Olefir, V. Petkov, O. Yarmysh and the
others are devoted to the study of problem issues of national security of Ukraine.

The role of law enforcement agencies in ensuring national security is the subject of
research by Yu. Allerov, S. Belay, A. Berlach, S. Husarov, H. Drobakh, Yu. Dubko,
I. Zozulya, M. Korniyenko, O. Krivenko, V. Laptiy, M. Loshytskyy, O. Ostapenko,
A. Podolyaka, S. Poltorak, A. Spasskyy, O. Shmakov, S. Yarovyy, Kh. Yarmaki.

The research paper’s objective is to analyze current legislation and subordinate normative
legal acts which regulate operational-service and service-combat activities of security forces of
Ukraine and the development of proposals for improving legal and regulatory support activities of
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the National Police units to ensure public safety and order during mass events.

Discussion. Today, neither at the legislative level, nor at the level of subordinate
normative legal acts, the issue of deployment of forces and means, forms and methods of
prevention, suppression, counteraction and elimination of consequences of emergencies related
to unlawful actions of offenders in implementing the constitutional right to peaceful assemblies
has not been regulated. And the fact that peaceful assemblies, rallies, demonstrations, protests,
and football matches pose a threat to public safety and constantly transform (or can lead) into
group disturbances of public order or mass disorder is axiomatic. This axiom is confirmed by
the events in the United States and the French Republic, which have become a real threat to
national security and the preservation of national values.

At the same time, returning to the performance of service-combat tasks by National
Police units to neutralize potential and real threats to national security is surprised by the lack
of normative and legal regulation of this activity.

Taking the above into account and considering threats to the national security as
phenomena, trends and factors that make it impossible or difficult or may exclude or
complicate the realization of national interests (important are the interests of a person, society
and the government, the implementation of which ensures the state sovereignty of Ukraine, its
progressive democratic development, as well as safe conditions of life and the welfare of its
citizens and preservation of national values of Ukraine [3] logical question arises the issue of
normative regulation of the activities of state security forces in preventing the emergence,
cessation and elimination of the consequences of the above-mentioned unlawful
manifestations.

With the invalidity of the Decree on the actions of bodies, units of internal affairs
bodies, associations of military units of internal troops, higher educational institutions of the
MIA in the liquidation of mass disturbances, quite significant gap in the normative regulation
of this type of activity of the National Police units was determined, which in the near future
may lead to irreparable consequences.

After the events that occurred in Ukraine in late 2013 and early 2014, the outdated system
of public security was completely incapacitated and did not take into account tendencies of
society development and international police experience in countering group disruption of public
order and mass disorder. Though the law enforcement system of Ukraine had certain
developments in the work with football fans and implemented them effectively in the official
activities of the Internal Affairs, the Security Service of Ukraine, Internal troops of the Ministry
of Internal Affairs, the State Border Guard Service of Ukraine (2008-2012). The effectiveness of
application of the public order model during football matches of various risk levels has been
approved by the European police and fan community during the UEFA European Football
Championship, which was held in June-July, 2012 in Ukraine and the Republic of Poland.

After UEFA Euro 2012, the positive practice of public order security during football
matches has not been implemented and adapted to the activities of preventive police (militia of
public safety at that time) for effective prevention and response to unlawful manifestations
during public events in general.

Searching for new forms and approaches to the normative-legal regulation of public
order security during mass events and counteraction to group violations of public order and
mass disorders was proceeded sluggishly, and sometimes was in a state of suspended
animation until August, 2018.

In order to reform consistently the public security sector through strategic consultations
and practical support of reform measures in accordance with EU standards and international
principles, the Scandinavian model of ensuring public safety and order during mass events was
proposed to introduce by the EU Advisory Mission in Ukraine in the activities of bodies and
units of the National Police of Ukraine.

Based on the experience of police structures of the Netherlands, Germany, England, by
combining several police concepts and tactical army approaches, the Danish National Police
developed «Mobile Tactical Concept», which was implemented into Danish police work in
2002, and since 2005 into activity of police of the Kingdom of Sweden. It builds on flexibility
of situational adaptation, using mobility through the usage of small police units, who move in
lightly armored vehicles with a clear command structure and delegation of authority.

The main advantages of the Scandinavian model of ensuring public safety and order at
mass events are: reduction of personnel injuries; flexibility; use of vehicles as the part of
tactics; quickness; short chain of command; graded approach (number of police officers on site

ISSN 2078-3566 39



Hayxkosuii ¢icnux J/IYBC. 2021. Cneyianonuii sunyck Ne 2

is not more than the situation requires; stealth; equipment) constant analysis of risks and
threats; constant communication with citizens.

Adoption of the Concept of implementation of the Scandinavian model of ensuring
public safety and order during public events in the activities of bodies and units of the
Ukrainian National Police [5] has given a boost to the normative regulation of this issue in the
Ukrainian legislation.

However, not a single regulatory and legal act had been adopted, which would regulate
service activities of the National Police units in this direction. In addition, the role of the
National Police units in the elimination of mass disturbances is not clear:

— firstly, the Scandinavian model of ensuring public safety provides for the direct
involvement of police units in the elimination of mass disturbances;

— secondly, the National Guard of Ukraine is the major subject of termination of mass
disorders. While implementing measures to stop mass disturbances, the National Guard of
Ukraine coordinates the activities of the forces and means of law enforcement agencies
involved in the cessation of those unlawful actions.

In our opinion, the introduction of the Scandinavian model of ensuring public safety and
order during mass events is an effective measure for implementing democratic principles in
police activity and it will replace the outdated reactive model of behavior for ensuring public
safety and order with a new proactive-oriented model, which takes into account best European
practices and guarantees observance of rights and freedoms of a human and a citizen.

The achievement of this goal is possible with the following guiding principles: the rule
of law, according to which the individual, his rights and freedoms are recognized as the highest
value, and the content and focus of government activities are determined by taking into account
the practice of the European Court of Human Rights; the observance of human rights and
freedoms guaranteed by the Constitution and laws of Ukraine and international agreements of
Ukraine, that consent to be bound by the Verkhovna Rada of Ukraine and promoting their
implementation; police interaction with citizens based on the principles of partnership and
dialogue in order to provide for legitimate needs of population.

It is important to highlight that the use of proactive methods is aimed to minimize
physical contact between police and participants of the event, which will allow conflict-free
establishment of law and order during mass events, which is one of the key priorities of
reforming the police activities, as well as it will help to reduce tension among participants of
public events and in society in general.

Based on the experience of the Scandinavian countries and the theory of crowd
dynamics, the development of the concept of force management and means should be
grounded on the following strategic principles:

1) Knowledge — the possession of verified information about different groups of
assembly participants, their intentions, goals, values and means of achieving the goal, as well
as persons and groups of persons, who may be considered as the source of risk;

2) Facilitation — the police strategy should be focused primarily on facilitating the
organizers and participants of the mass assembly to achieve their legitimate goal;

3) Communication — dialogue with organizers and participants of the meeting at all
stages of its preparation and carrying out to prevent emergence and conflict escalation. This
principle is fundamental, because maintaining proper communication between authorities,
police and citizens will help to form quite high level of public confidence at all stages of the
mass event and to avoid the commission of offenses;

4) Differentiation is the perception of participants of a peaceful assembly not as a
crowd, but as a combination of individuals and personalities, who may have different goals and
objectives, in particular the commission of offenses, who can have different attitudes toward
the police. Observance of this principle will isolate quickly citizens, who might disrupt public
order (possible provocateurs and instigators) from those, who behave peacefully and have no
intention of committing an offense, and therefore the police can gain respect and support,
which, in turn, will ensure a higher level of public confidence to them.

Conclusions. Taking into account all mentioned above, it should be noted that
nowadays there is the necessity to develop departmental regulatory and legal act, based on the
Laws of Ukraine «On National Security of Ukraine», «On National Police» and the Concept of
introduction of the Scandinavian model of ensuring public safety and order during mass events,
which would be based on the experience of Scandinavian police and ensuring public safety and
order holding the Euro 2012, it would include the whole range of questions for providing
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public safety and order during large events.

The key elements of which should be:

1. To adopt at the national level the Instruction for ensuring public safety and order
during mass events, organization and procedure of actions for eliminating mass disturbances.

2. To provide the deployment of operational headquarters — the main body of force and
means management, which are involved in implementation of the tasks:

2.1. To organize the management of forces and means in the operational headquarters
and to provide for the creation of a control apparatus consisting of:

— organizational and analytical group;

— forces and means management team;

— logistics group;

— intelligence group;

— other groups as required.

3. To provide the creation of groups of operational formation for performing the
assigned tasks of ensuring public safety and order.

4. Holding command-staff exercises (at the strategic level) for the control apparatus;
tactical and special exercises (at the operational and tactical levels) for the operational
formation groups.
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ABSTRACT

In the article on the basis of analysis of theoretical foundations and legal and regulatory
framework, regulating operational-service and service-combat activities of security forces of Ukraine, the
problem questions of organization of activity of National police units for providing public safety and
order at mass events have been examined.

The conclusion is that nowadays there is the necessity to develop departmental regulatory and
legal act, based on the Laws of Ukraine «On National Security of Ukraine», «On National Police» and the
Concept of introduction of the Scandinavian model of ensuring public safety and order during mass
events, which would be based on the experience of Scandinavian police and ensuring public safety and
order holding the Euro 2012, it would include the whole range of questions for providing public safety
and order during large events.

Keywords: national security, National Police, operational-service activity, service-combat
activity, proactive approach, strategic principles, Scandinavian model of ensuring public safety and
order at mass events.
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JAOKTOp HOpHUAUYHUX BHUKJIaga4

HayK, podecop,
3aciyKeHU I0pUCT
Vkpainu

([ninponemposecvkutl depaicagnull ynisepcumem
eHymphwnix cnpas, m. J{ninpo, Yrpaina)

OBMEJKEHHSI IPAB TA CBOBO/I JIIOJAUHU
B YMOBAX AHJEMIi COVID-19: TPAKTHKA
€BPOIENACBLKOI'O CYJY 3 IPAB JIIOJAUHU

BucBiTiieHO OKpeMi acrekTH oOMexeHb, 1110 Oyin HakJIaJeHi Aep)KaBaMy Ha IPOMaJisiH B yMOBax
nangemii COVID-19, Ha ocHOBI aHadi3y MOJNOXKEHb MIDKHApPOJHO-TIPABOBHMX aKTiB, Ta IPAKTUKH
€Bporeiicbkoro cyay 3 Ipas JIIOIUHU.

ABTOpHU aKIIEHTYIOTh YBary Ha TOMy, IO Iepel €BpONEHCHKUM CYJOM 3 MNpaB JIIOJUHH BXKE
CBOT'OJIHI TTOCTaJIa HEOOXiTHICTD IPUHHATTS PillIeHb MO CIpaBaM IIO0 MOPYIICHHS MPaB JIFOMHH i 9ac
MEIMYHOrO BTPYYaHHs B YMOBax MaHIEMil.

VY crarTi 3a3HayeHO, IO MAHJEMis € Ti€I0 HAJ3BHYAWHOIO CHUTYAII€l0, KOJIH MOJIIMBI BiACTYIH
Big mpaB moguHU. IIpnm mpomy, gk 3a3HawdaroTh aBTopu, €CIIJI BBaxkae HEOOXITHMMH TNPOIETYpHi
00OMeXEeHHS BIAMOBIAHUX CMOCOOIB MEAMYHOrO BTPYYaHHS, HAroJOMIYIOYH Ha 3arallbHOOOOB’SI3KOBOMY
3abe3neyeHHi JOTPUMaHHS TIpaB JIIOIMHH, rapaHToBaHNX KoHBeHIIi€r0.

Knrwouosi cnosa: npasa nmoounu, nandemis, COVID-19, npaxmuxa €CII/I, siocmyn 6i0 npas
JI0OUHU, HAO36UYALIHA CUMYAYIsL.

IMocranoBka nmpodiaemu. BpaxoBytoun riaodansHy KpHusy y cdepi 0XOpoHH 310pOB’s,
0 Ioyajlacs 3 MpOTroJolleHHs BcecBiTHBOIO opranizamiero oxoponu 310poB’ss (BOO3)
maHaemii 4epe3 moOmHMpeHHS KopoHaBipycHoi iH¢ekmnii COVID-19, BaximmBuM € aHami3
MDKHapOIAHOI NPAaKTHKH y 3B’SA3Ky 3 OOMEXEHHSIM IIpaB JIOAWHH. Tak, peamizaiis mpaB

© JI. Hanugaiixo, 2021
ORCID iD: https://orcid.org/0000-0002-7696-4223
larysa-nalyvaiko@ukr.net

© 10. Jlebenena, 2021
ORCID iD: https://orcid.org/0000-0002-9745-2796
u.lebedieva@gmail.com

42 ISSN 2078-3566



Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

JIFOJIMHY HAJIEXKUTh 10 OCHOBOIIOJIOXKHUX KaTeropiil I0pUANYHOI HAyKH 3arajioM. 3 HaCTaHHIM
PEKHMY MaHeMii B yChbOMY CBITi IIOCTaJI0 MUTAHHA 00OMEXEHHs 0cOOU B 11 cBOOO01aX, IUIIXOM
MPUHHATTA HOBHX AaKTiB 3aKOHONABCTBA, BHAAHHSA YKa3iB Ta IHIINX IiA3aKOHHUX AaKTiB,
BBEJICHHS IITpadHUX CAHKIIIH.

Kpim TOro, 3arocrpmmacst mpoOieMa CIIBBiZHOIIECHHS INpaB KOHKPETHOI JIOMUHH 3
MpaBaMH IHIIKX OCi0, CyCIiabCTBa 3arayioM Ta nepxkaBu. [lanmemis COVID-19 3mycuia
OpraHu Jep>KaBHOI BIIaJM BU3HA4YaTH OajaHC MiX NMPIOPUTETOM IIpaB i CBOOO JIFOMWHU Ta
3aXHUCTOM JKHTTS Ta 370pOB’S TpomalsH. PexuM MmaHaemii KOpOHaBipycy — UYWHHHK, IO
BIUIMBA€E Ha 3MICT IPABOBOT'O PETYJIIOBAHHS BIIHOCHH Yy cdepi npas i CBOOO JTIOJMHHU. 3aX01H,
110 BXKMBAIOTHCS JIEPKaBOI0, CTOCYIOTHCS TIpaBa Ha OXOPOHY 3/10POB’sl, CBOOOAY IepecyBaHHs,
MIPALIEO Ta 1HIII.

Tomy, 3 MeToro (opMyBaHHS HaleXHOI THONITUKH y cdepi OXOPOHH 370pOB’S,
Ba)XJIMBUM € aHalli3 MKHAPO/IHOT IIPAKTHUKHU Y 3B’ SI3KY 3 OOMEXEHHSIM ITPaB JIIOAWHH.

AHaniz myOaikaniii, B AKHX 3a104aTKOBaHO BHpimeHHs wHiei mpoduaemu. Cepen
BEJIMKOI KITPKOCTI HAYKOBIIIB, SIKi JOCIHIIKYBATM OKPEeMi MiIXKHAPOHI aCIIEKTH IIpaB Ta cBOOOT
JIOAWHYU, MOJKHA BUIUIMTH TIpaIli TakuxX aBTOpiB, ak: 1. JlaxoBa, M. Ko3ro0pa, C. MakcumoB,
JI. Hanmusaiiko, M. Op3six, O. OpmoBa, II. PabinoBmu, C. PabinoBuu, B. Peunnpkmii,
M. Capumn, H. Caroxina, K. Cremanenko, O. YBapoBa, P. ®ypdapo, C. llleBuyk Ta iHIIi.
Pazom i3 THM, peanii cbOTONEHHS CBigYaTh MPO HEOOXiTHICTH 3a0e3MEUCHHS 3aXHCTy IpaB
JMIOAWHU B JepkaBax-wieHax Pamu €Bponu BiIMOBITHO IO MPaKTHUKH €BPOIEHCHKOTO CYAY 3
NIpaB JIIOANHH.

Ilepen €BporneiicbkiM CyAOM 3 IMpaB JIIOJUHH BXKE CHOTOIHI MOCTana HEOOXiTHICTH
NPUIHATTS pilleHh O CHpaBaM MIOAO IOpPYLICHHS IpaB JIOAWHM IIiJi 4Yac MEAWYHOTO
BTpy4YaHHs B yMoBax maHjemii. [loctaB psj mutaHb, 10 SKMX 30KpeMa HajexaTh: Y OynH 1l
OOMEKEHHS HEOOXITHMMH y CHUTyalii, mo ckuaizacia? UYu € BXUTI OKpemi 3axoju
MPONOPIIHHUME CHUTyamii, mo ckianaca? Yu BigmoBimae monokeHHsAM KoHBeHIIi mpuitHaTe
HaJ3BUYallHE 3aKOHOJABCTBO?

JocmimkeHHs 3a3HAYeHNX MMHTaHb J03BOJIUTH C(POPMYyBaTH SIKICHY MOJITHKY OXOPOHH
3I0pOB’s, OaNaHCYIOUM MDK NpPUBATHAM Ta MyOMIYHUMH IHTEpecaMH B YKPaiHCBKOMY
CYCITLIBCTBI.

Mertoro 1i€i cTaTTi € MOCHiKEHHS OOMEXeHb, IO OyiaM HAaKJIAICHI Nep)KaBaMH Ha
rpomMasisiH B ymoBax nasjemii COVID-19, ananizyroun okpemi HOpMHU 3arajibHOi Jiekiaparii
npaB JOJUHMA, MIDKHApPOJHOrO MaKTy MPO TPOMAaISHCHKI 1 mosiT4Hi mpaBa, Cipaky3bKHX
MPUHIUITB TIyMaueHHs OOMEXEHHsS 1 BIIXWICHb Bif MOJOKeHh MIKHAPOIHOTO MAKTy PO
IpPOMaJITHCHKI Ta MOJITHYHI npaBa, KoHBeH1ii mpo npasa goanHu i rpoMaasHuHa. KpiM toro,
HarajdbHUM € aHaJli3 Ta OI[IHKA YCTaJICHOI Ta I[bOrOPIYHOI MPAKTHKH €BPONECHCHKOTO CyIy 3
NpaB JIIOAWHMA IOJ0 MEIMYHOTO BTPYYaHHS, a TaKOX IPAKTUKU LIOA0 3000B’si3aHb, SIKi
JlepKaBy HAKJIAJM Ha rpoMajisiH min yac manaemii COVID-19.

Bukian ocHoBHOro marepianay. 3aranpHa Jaekiapaiiis mpaB moguHd 1948 poxy
BCTaHOBJIIOE, IO «IIPHU 3MIIHCHEHHI CBOIX MpaB i cBOOOI KOXKHA JIOIWHA ITOBHHHA 3a3HABATH
TITBKH TAaKUX OOMEKEHb, SKi BCTAHOBIICHI 3aKOHOM BHUKIIOYHO 3 METOK 3a0e3ledecHHS
HAJIC)KHOTO BU3HAHHS 1 TIOBard mpaB i CcBOOOJ iHIIMX Ta 3a0€3MEUYCHHS CIPaBEeIIHBHX
BUMOI' MOpaJli, I'POMAJCHKOrO IOPSIKY 1 3arajbHOro J1o0po0yTy B JAEMOKPaTUUYHOMY
cycminbeTBi» [1].

MiXHapOZHO-TIpaBOBE PETYIIOBaHHSA OOCATY TpaB, MEX iX OOMEXEHHS BHUXOAWUTH 3a
MeXi BHYTPIIIHBOIEP>KaBHOTO MUTAHHA. Y MIKHAPOHII MPaKTHII, KA 3arajioM BigoOpaskeHa
B KOHCTHUTYIISIX CYYaCHHX J€p)KaB, 3HAWICHO PILIEHHs, IO JO03BOJSIE JOTPUMYBATHCS
MPUHIUITY TPIOPUTETy TpaB 1 CBOOOJ IIOJWMHM 1 CIIBBIJHOCHTH HOTO i3 3aKOHHUMH
iHTepecamu iHMX cy6’exriB [20, . 129].

3rifHo 3 MOJOXEeHHAMH MIDKHApPOAHOTrO MakTy MPO I'POMAJSHCHKI 1 MOJITHYHI IpaBa
(MIII'TIIT) nepxaBwm, siki OepyTh y4acTb y boMy I1akTi, MOXKYTb BXXKMBATH 3aX0/iB Ha BiACTYI
BiZl CBOIX 3000B’s3aHb 1o [lakTy TUIBKM B Takiii Mipi, B sIKii 1€ JUKTYETbCS TOCTPOTOIO
CTaHOBHUINA, MIPU YMOBI, III0 TaKi 3aX0U HE € HECYMICHUMH 3 iX IHIIMMU 3000B’sI3aHHSIMH 32
MDKHapOJIHHUM MPaBOM 1 HE TATHYTH 32 COOOI0 JHCKpUMIiHAIIi BHKIIOYHO Ha OCHOBI pacH,
KOJIbOPY IIKIPH, CTATi, MOBH, PEJIIril 4M COIiaJbHOTO MOXOKEHHS [2].

€poneiicbka KoHBeHIIis PO 3aXHUCT MpaB JIOJUHU i OCHOBOIIOJIOKHUX cBOOOT (mami —
€KIUI) nmepenbayae nBa TepMinu: oomexeHHS (CT. 8, 18) Ta BiacTyn Bix cBOiX 3000B’s3aHBb
(ct. 15) [3].

MiKHapOOHMMH CTaHZApPTaMH BCTAHOBJIEHO, IO IIPH 3arpo3i KUTTIO Ta 3I0POB’IO0
b
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HaceJeHHs JO0MyCTUMI OOMEKEHHS NMEBHHUX IMPaB i CBOOOJ, SIKIIO TaKi 0OMEXEHHS BBOJASTHCS
BIZIMOBITHO /10 3aKOHY Ta 0e3yMOBHO HeoOXiaHi. [Ipy 1IbOMY BHKIIIOYA€ThCS AOBUIBHICTH 200
OUCKpUMIiHALIS; OOMEKeHHS TOBHHHI OyTH OOMEXeHi B 4aci, BIIIOBIIATH iHIINM BUMOTAM,
0 TIpe’ SIBISTIOTHCS B IEMOKPATHYHOMY CYCHUIBCTBI. MidKHapogHa NMPaKTHKa CBIMYHUTH, IO
BHIIPAaBIOBYIOTHCS OOMEKEHHS, IO BiAMOBIIAIOTH BUMOTAM CHPABEIIMBOCTI, TPOTIOPIIIHHOCTI
1 HEOOXiTHOCTI A 3aXHCTy KOHCTHTYIIHHO 3HAYyNIMX HiHHOCTeH. PasoM 3 TmM, Bapro
3BEpPHYTH yBary, 0 BUKOHAHHSI MDKHApOJHUX CYIOBHX DIIIEHb 3 MPaB JTIOJUHN 00yMOBIICHO
BHYTpIHIME (pakTOpaMu KOKHOI iepxasH [4, c. 48].

VY Mexax JaHOTO JOCIIJDKEHHS HeoOXisHO 3BepHyTH yBary Ha Cipaky3bKi NPHHIMITH
TIIyMa4eHHsI OOMEXEHHS 1 BIIXWJICHb BiJ MOJ0XeHh MIXKHAPOIHOTO MAKTy MPO I'POMaJTHCHKI
Ta mojitnuHi npasa 1984 p. E/CN.4/1985/4, po3pobiaeni Komiciero OOH i3 mpaB moaunu,
npuiinaTi ExoHoMiuHOIO i coriansHO pagoto OOH (EKOCOP), y yacTuHi, IO CTOCYETHCS
Jii aep)kaB MpU NMPHUHUHATTI pillleHb 11010 0OMEXEHb NpaB i cBOOOJ B iHTEpecaXx OXOPOHU
3I0pOB’sl HacelieHHsA. Tak, «OyIb-siKi OOMEXKCHHsS MpaB 1 CBOOOJ B paMKax 3axXojiB, IIO
BXKUBAIOTHCA U 3aXUCTy HACENCHHA, IIOBMHHI OYyTH 3aKOHHHMH, HEOOXiTHHMH 1
MpONOpUiHHUMI;, OyIb-sKi 0OMeXeHHS IpaB i cBOOOJ MOBHHHI BPaXxOBYBAaTH HEMPOIOPLIHHI
HACTIJIKK [l OKPEMUX KaTeropiit HaceneHHs» [5].

16 6epe3ns 2020 poxy rpyma excrepriB OOH B ramysi npaB JIOAWHU 3a3HAYMIIA, [0
OTOJIONICHHS HAaI3BUYAaHOTO cTaHy y 3B’sa3ky 3 emigemiero COVID-19, He mNOBHHHO
BUKOPHCTOBYBATHCS SIK MiJCTaBa IJIsl NEPECIiAyBaHHSI OKPEMHX TPYI, MEHIIMH abo ocio.
HanzBuuaiinuii craH He MOBMHEH OYTH HPUKPUTTSAM UL PENPECHBHUX i MiJi TPHUBOAOM
3axucTy 3M0pOB’ss. OOMEKEHHSI, 10 BBOJATHCS, MAIOTh OYTH MOTHBOBAHI 3aKOHHHUMH I[iJIIMHU
OXOPOHH 37I0pOB’sI IPOMAICHKOCTI [6].

Cipaky3bKi TPHHIUIN BCTAHOBIIOIOTh, IO BBEACHI OOMEKCHHS TOBHHHI OYTH
nepet0avyeHi 3aKOHOM 1 3/IIHCHIOBATHCS BIAMOBITHO 10 3aKOHY; MEPECIIiyBaTH 3aKOHHY METY,
0 BiANOBiJa€ HarajbHIH CYCHIBHIH HE0OXimMHOCTI; OyTH HEOOXITHUMH B IEMOKPATHIHOMY
CYCHIJIBCTBI U1 JOCATHEHHsSI Takoi MeTH; 3a0e3ledyBaTH JOCATHEHHS Takoi METH IpH
MiHIMATBHIX OOMEXCHHSAX 1 OOMEXKEHHSIX; IPYHTYBAaTHCS Ha HayKoBHX (akrTax, a
3aCTOCYBaHHS  OOMEXYBAJbHHMX 3aXO[iB HE TOBHHHO HOCHTH JOBUIBHOTO  abo
TUCKPUMIHALIMHOTO XapaKTepy; MaloTh OyTH oOMexeHI B 4Waci, 3a0e3medyBaTd IOBary Mo
JIFOACHKOI TITHOCTI 1 MiANsTaTH mepeBipi [S].

OTmke, 3a3HaueHi OOMEXEHHs, CIPSIMOBAaHI Ha 130JIALII0 JIIOJEH 3 XapaKTepHUMHU
CHUMIITOMaMH, NIEPIIOYEPTroBO, MOBUHHI OyTH nepeadadeHi 3aKOHOM.

BaxnuBo, 1110 3MICT NPHHIUITY MNPONOPLIHHOCTI MONATae Yy MPOCTEKEHHI MPUYMHHO-
HACJIIKOBOT'O 3B’s13Ky MIX PIIIEHHSMH 1 AISIMU OPTraHiB Iep>KaBHOI BJIaM 1 LISIMH, 1II0 MalOTh
OyTu fmocsirHeHi. Y NaHOMY acHeKTi BPaXxOBYETHCS MOJKIJIMBICTh OOMEXKEHHs IpaB 1 cBo0OOJ
HACTIIbKU, HACKUIBKH 1Ie HEOOXIJHO AJISl TOCSTHEHHS IMOCTaBJIEHOT METH; HACKIIBKH BaXKJIMBI
CyCIUTBHI iHTEepecH ¥ iHTepecH iHImmMX oci0. [Ipy mpoMy HEOOXiTHO YHHKATH BHKPUBICHHS
PO3YMiHHS BigIOBigHOTO TpaBa 4u cBoOOmu. I1lo cTocyeThcs HEOOXiTHOCTI OOMEKEHHS, TO
BOHO MOJKJIMBE, SIKIIIO 1HIIIMM CIIOCOOOM HE MOXHA JIOCATTH BiIMOBIIHOI METH, IIPH LILOMY Ma€e
OyTu oOpaHe HaMEHII OOTSDKIMBE OOMEKeHHH [0, . 527].

Jocnikyoun MiXKHApOIHY IPaKTHKY 3 OOMEKEHHS TIpaB Ta CBOOO/ JIIOJMHU B yMOBaxX
nangemii COVID-19, BapTo 3a3HaunTH NMpo ycTalleHWi miaxig €BponeichKkoro cyay 3 Impas
moauau (pani — €CII) go momiTHKY Iep’kaB B yMOBaxX MaHAEMIl.

Tax, 3aTpuMaHHS 0COOH 3 METOIO IIEPEBIPKU TOTO, UM iH(piKOBaHA BOHA KOPOHABIPYCOM,
Mae Oyt oOrpyHTOBaHe 3rifgHo 3i cTarrero 5(1)(b) €KILI sk Take, M0 TPOBOAUTECS 3 METOIO
3a0e3neueHHs BUKOHAHHS Tepen0adeHoro 3aKOHOJaBCTBOM 3000B’I3aHHS, SKIIO ifiCHO iCHYe
IIpaBoBa BUMOTa y 3B’S3Ky 3 IUM. bynap-ske 3aTpuMaHHA HE IMOBHHHO OYTH JOBUIBHUM 1 HE
MIOBUHHO 3JIMCHIOBaTHCS 3 TNPHUXOBaHOIO MeToro. KpiM TOro, moBuHEH OYyTH IOTpHUMaHHA
MPHUHIUIT [IPONOPIIHHOCTI, Take OOMEKEHHS Mae€ 3IIHCHIOBATHCSA s 3a0e3nedeHHs
HeraifHOro BHKOHaHHs 3000B’S13aHHS, 1 TOMY NOBHHHO MAaTH JIOCUTH KOPOTKY TPHBAIICTh I,
0e3yMOBHO, OyTH IPUIMHEHO IICJII BUKOHAHHS 3000B’s13aHHS (IIOKa30BUMH € HAJITO TPHBAJI
TEpMiHM 3aTPUMaHHS IIepeBipKH 0codu y crpasi «Bacunbesa npotu Janii» Ne 52792/99 Bin 25
BepecHs 2003 poky Ta cnpasi «Enmie nporu Himewunnan» Ne 77909/01 Bin 24 Gepesnst 2005
POKy Ta HE3BITFHEHHS IICIS 3aBEpIICHHA Takoi mepeBipku y cipai «lllmmoBomoc mpoTu
Pocii» Ne 30194/09 Bix 21 yepsus 2011 poky) [7-9].

Cnim 3a3HaunTH, 1O OOOB’A3KOBa IiepeBipka Ha TYOEpKyJah03 3a JOMOMOTOIO
TyOepKyIiHOBOI IIKipHOT MpoOu abo peHtreHorpadii rpyaHOT KITKH IS 3aXHCTy 3I0pOB’ S
HAaCeJICHHsI Ta BiJIMOBIHOI OCOOM HE BBAKAETHCS HEMPOMOPLIHHUM BTPYYaHHSIM Yy TMpPaBO Ha
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¢i3nuHy HeJOTOpPKaHHICTh 3rifHo 3i crarTeto 8 €KIIJI (cnpaBa «Akaman Ta iHi npoty bensriiy
(yxB.) Ne 10435/83 Bix 10 rpynns 1984 poky). 3a3HauyeHe pillIeHHS € IOKAa30BHM BiJHOCHO
METONIB TeCcTyBaHHs Ha KopoHaBipyc [10]. OmgHak y cmocobi mpoBENEeHHS TECTy HE NOBHHHI
3aCTOCOBYBATHCS 3aXOfH, IO CTAHOBUTHMYTh HEIOJCHKE MOBOKEHHS a00 MPUHIKYBATHMYTh
rigaicTh ocobu («Smmox mpotr Himewanam» Ne 54810/00 Bix 11 marmms 2006 poky) [11].

3 iHmoro 0OKy, MPUMyCcOBE MEIWYHE JiKyBaHHS 3aTPUMAaHOTO, SKE € CIpPaBXKHBHOIO
TEpareBTUYHOI0 HEOOXigHICTIO, He MOBMHHO mopymryBatu crartio 3 €KIIJIL. Taxi 3axomm
MoTpeOyIOTh TEPEKOHIMBO IPOIASMOHCTPOBAHOI MEIMYHOI HEOOXiMHOCTI Ta IOTPUMAaHHSI
BIZMOBITHUX MpOLIECYaJIbHUX TapaHTiii (cmpaBa «HeBMmepkuipkuid mnpoTH YKpaiHu»
Ne 54825/00 Bin 5 keitas 2005 poky) [12].

VY cmpasi «Conomaxin npotu Ykpainu» Ne 24429/03 Bim 15 Gepesus 2012 poky
3asBHUK CTBEp/PKYBaB, IO MLICIUIEHHs Oyino Homy 3poOiieHe 0e3 ypaxyBaHHS HasBHHUX
NPOTUIIOKa3aHb Ta MpPH3BENO A0 psAy XpoHiYHMX 3axBopioBanb. €CIIJI y mnocraHoBi
BCTaHOBUB, WI0 OOOB’SI3KOBE INEIUICHHS Y JaHii copaBi Oynao nependaueHO 3aKOHOM i
IIepecIilyBao JETITUMHY METY, 1 He 3HAHIIOB JOKa3iB TOTO, 10 MIETIIIEHHS, PO AKe HaeThes,
3aIIKOIUIIO 3710pOB’10 3asiBHHKA. CTpacOyp3pkuii cyx BBaxkae, mo crarts 8 €KIIJI ne Oynme
MOpYIICHA, SKIIO TaKa BAKIMHAINS BimOyiacs AN TPUIIMHEHHS MOUIMPEHHS 1HQEKIIHHNX
3aXBOPIOBaHb, & MEAWYHUI MEPCOHAT MEPEBIPUB AOMYCTUMICTh BaKIMHALII 11 KOHKPETHOI
0oco0H, TapaHTYIOUd THM CaMHM, IO II¢ HE 3aBAcTh JIIOAWHI IIKOTU B TaKOMY 00cs3i, mo0
MOPYIIUTH OaJlaHC iHTEepeciB MK HEJOTOPKAHHICTIO OCOOM Ta CYCHUIBHUMH iHTepecaMd 3
OXOpOHH 370pOB’sI HaceneHH [13].

INokazoBum € Takok (axr BusHaHHs €CILT Toro, mo 00OB’sI3k0OBa BAKIMHALNS ITijl Yac
emgemii 3 METOI0 3aXHMCTy IHIIMX OCi0 TepeBaXkac 3arepedyeHHs, 3aCHOBaHI Ha pPENriHHUX
niepexoHanHsx (crpasa «Caiaku €rou Mocksu mpotr Pocii» Ne 302/02 iz 10 wepsrst 2010 p.) [14].

Takum umboMm, €CIIJI BBakae HEOOXITHHMH MPOIEAYPHI OOMEXKEHHS BIIIOBITHUX
CroCO0iB  MEIWYHOTO BTPYYAHHS, HAroJIOIIYIOYM NPH IbOMY Ha 3arajJbHOOOOB’S3KOBOMY
3a0e3neyeHdl JOTPUMAHHS TpaB JIIOAWHK, rapaHToBaHnx KosseHmiero. Ilpm  1mpowmy,
CrpacOyp3bKHii Cy/1 )KOIHIM YMHOM HE 3a00pOHSE 1 He PO3IIIAIAE IMTaHHS Takoro BTpydaHHs. Lle
3YMOBJICHO THM, IO JiKyBaHHA iH(EKIIHHNX XBOPOO € HEOOXITHIM UTs TapaHTYBaHHSA ITyOIIITHOTO
iHTepecy, a ocoba 3 iH(EeKiHHOI XBOPOOOIO SK MOTeHIHa HeOe3eKa I BCiX 1 KOXKHOTO, He
MOX€ CTABUTH HA MPOTHBATY CBOE OayKaHHS BIIMOBHTHCS BiJI JIIKyBaHHS.

VY 3B’sA3Ky 3 OrOJIOHMICHHS PEKUMY MaHmeMil KopoHaBipycHoi xBopoou COVID-19,
MOCTajIa HarajibHa rnpodJjema OasaHcy MmyOIiYHOro Ta IPUBATHOTO IHTEPECY B aCHEKTi MacOBOi
BakuuHamii. Tak, Ha mouatky BepecHs 2021 poky ypsa BemukoOpuranii po3modar
KOHCYJIbTallll 1070 O00OB’S3KOBOi BakIMHAIN] Ui MEIUYHMX IPALiBHUKIB 1 COILIalbHOTO
nepcoHaiy. IlpaBiiHHs KpaiHu oOroBoproBano mnuTaHHsS BakuuHauii Bix COVID-19
NPAIBHUKIB, SIKI KOHTAKTYIOTh 3 MAliEHTaMH i THMH, XTO OTPUMYE JIOTIOMOTY. AHAJIOTTYHUNA
miaxig Hapas3i HaOyBae MOMIUPEHHS 1 B IHIIUX €BPOIEHCHKIX KpaiHax. Y TiM, BapTO 3a3HAYUTH,
10 CTpiMKE MOMIMPEHHS i€l MOJMITUKKY HE KOHCTATYE HAJIEXKHOTO JOTPUMAHHS MPaB JIFOIUHH 1
He3aJIe’KHO BiJ TOTO, Ha KOTO CHpsIMOBaHa 00OB’SI3KOBA BaKIMHALLIS, TPaBa JIIOAWHH 3aliMalOTh
MPOBiAHE Micte B AuCKycii [15].

B ymoBax mannemii koponasipycHoi iHdeknii COVID-19 mepkaBu 3ampoBauin IEeBHI
OOMEXEHHSI OKpEeMHUX IMpaB JIIOAWHHM 3aJJIsl 3aXUCTy TIPOMAJICBKOro 370poB’s. Llporopiuna
npaktuka €CIJI mo10 Takux 0OMeEXeHb CBITIUTH PO (HOpPMyBaHHS BiIMOBIAHOTO MiAXOMY 0
MOJITUKH OKPEMHUX JIepiKaB B yMOBaX MOUIMPEHHS HaHAeMil.

Tak, y nens, xonmu ypsa BemmkxoOpuTanii BiIKpHB KOHCYJbTamii MO0 000B’S3KOBOL
BaknuHamii, CtpacOyp3pkuii cya omyOIiKyBaB mpec-perni3, y SKOMY HOBiJOMIISUIOCH, IO CYJT
BHpPIIIMB HE 3aCTOCOBYBATH THUMYACOBI 3aXOAW AJISl MPUIHHEHHS HporpaMu 00O0B’S3KOBOT
BaKIWHAIl MEQUYHUX NpaiiBHUKIB y ['pemii. Pimenns crocyBamocs 3asB, momaHux 30
MEIMYHUMH TPALiBHUKAMHU, SIKi IIPALIOIOTh CaMOCTIHO a00 B YCTaHOBAaX OXOPOHH 37I0pPOB’S,
SIKI TIPOCWJIM 3aCTOCYBAaTH THM4YacoBi 3axomu (mpaBmwio 39 Permamenty Cynmy) 1 HeraitHO
NPU3YIIUHATH 3aCTOCYBAaHHS 3aKOHY Ipo OOOB’S3KOBY BakKIMHAILIO MeEAWKIB. Y cBoii
MIOCTAHOBI CyJl BKa3aB, L0 33JI0BOJIBbHSE TaKi KJIOMOTAHHS «TUIBKM y BHHATKOBHX BHIIAJKaXx,
KOJNIM B IHIIOMY BHIIQJIKy 3asBHUKH 3ITKHYJUCS O 3 peaJbHUM pHU3UKOM HaHECCHHS
6e3noBopotHOro mmKoAW». Cyn BHPIIMB BiAXWIUTH KJIOMOTAHHA TMPO 3aCTOCYBaHHS
THUMYaCOBHX 3aXO0JIiB, BBAXKAIOUH, 1[0 BOHU BUXOATH 32 MexXi cTarTti 39 [16].

Bapro 3a3HaunTH, MpO 1€ OJWH BHUIAOK, IKUHA CTOCYETHCS 000B’S3KOBOI BaKIIUHAIIIT
Bimx COVID-19, mpusHauenoi neBHuM mpodecism. Tak, €Bporneicbkuii Cy 3 MpaB JIIOJAWHA
(ECIL) BigxunuB KiIomoTaHHSA 672 mpodeciiHUX TOXKEKHHKIB 1 J0OpoBoibIiB 3 Dpantii
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o0 3000B’s3aHH BakiuHyBatucs npotd COVID-19, ske Oyno BBeIEHO 3aKOHOM Bim 5
ceprust 2021 poky. Cya BBaxae, IO I1i KJIOMOTAHHS BUXOIATH 3a Mexi ctarTi 39 PermameHty,
IO JIO3BOJISIE PO3IILIN CIPaBH Yy HEBIAKIAJAHOMY MOPAIKY, KONH 3asBHUKU IiJJAIOTHCS
«peanbHOMY PU3UKY HETIONPABHOI IKOANY. I10'KEeXKHUKN TOCUIIANKCS Ha MOJIOKEHHS cTaTel 2
Ta 8§ €BponelchKoi KOHBEHIIIT 3 TIPaB JIFOIUHM, IO CTOCYIOTHCS «IIpaBa Ha XKHUTTA» 1 «IpaBa Ha
MOBary A0 MPUBATHOTO i ciMeitHOTO XUTTsH». Bonu npocumm € CIJI «mpu3ynnHUTH BUKOHAHHS
000B’3Ky 3 BaKIMHAII», a TAKOXK NMPU3YNIUHUTH «IIOJOXEHHS, [0 NepeadavaioTs 3a00poHy
3IIACHIOBATH MIPOQeCiifHy MisIIbHICTE» THMH, XTO «HE BUKOHAB 3000B’SI3aHHS 110 MICTUICHHIOY,
a TaKOX «IPUITUHEHHS BUILIATH 3apoOiTHOI miati». [Ipodeminka noxexnux «SUD SDISy
HaroJsirana Ha TOMY, IO BOHA «HE MPOTH BaKLUHMW», a IPOTH 3000B’s3aHHS BAKLIMHYBAaTHUCS,
siKe OYIIO «Iy’Ke HeTaTHBHO CIIPUIHSITE, B TOMY YHCII areHTaMH, Ki Bike Oyiu merneHi» [17].

V 3B’s3KY i3 3a3Ha4€HOI0 crpaBoto 7 k0oBTHS 2021 €BponelchbKUi Cy[ 3 paB JIOJUHA
noBizomMuB ypsia Ppanuii mpo 3asBy y cnpasi «TeBenon nporun @panuii» (3assa Ne 46061/21)
1 ONPOCUB HAJaTH CBOI 3ayBaKeHHs IOJO 11 MpUHHATHOCTI Ta 1o cyTi. CrpaBa cTOCY€eThCS
000B’s3k0B01 BakmuHAaIil Bix COVID-19, naknaneHoi Ha meBHiI npodecii, y 1TaHOMY BHTIAAKY
HAa TIOKEXHY CIyXkO0y, 3rimHo i3 3akoHOM Bix 5 cepmast 2021 poxy mpo 60poTe0y 3 KpH30i0 B
OXOpPOHI 37J0POB’ .

3asBa Oynma momaHa o0 €Bporeiicbkoro cymy 3 npaB mroanHu 10 BepecHs 2021 poky.
CnpaBa crocyeTbcss 000B’S3KOBOI BaKIMHAIIi NMPOTH KOPOHABIpycy, HAaKIaAE€HOI Ha MaHa
TeBeHOHa, dWepe3 HOro MisUTBHICTE SK TPodeciiHOro MOXKEKHOTOo, Ha IiACTaBi 3aKoHY
Ne 2021-1040 Bixg 5 cepmus 2021 poxy IIOAO BPETYJIIOBaHHS KPHU3H OXOPOHU 370POB’S. Y
po3aiii 12 1pOro 3aKoHy MepesiueHi 0co0H, SIKi MiIAraroTh 000B’SI3KOBIH BaKIUHALIT TPOTH
COVID-19, 3a BUHATKOM BHIIAJKiB, KOJU € BH3HAHA MCIUYHA MEPEIIKOa, IKa HAKIAIa€ThCs
abo uepe3 THI 3aKiajay, B SKOMY BOHH IpallolOTh, a0 yepe3 IXHIO poOOTY, SIK y CIpaBi
noxexHukiB. 3 15 Bepecust 2021 p. (TepMiH HOAOBXKEHO 10 15 5KOBTHS U1 0Ci0, SIKI B MeKax
rpadiky BaKIUHAIIi, II0 MiCTUTh KibKa 03, MOXKYTh JOBECTH, II0 BOHH OTPHMAaJH X04a O
OIHY 3 HEOOXiTHMX MJ03, 32 YMOBH, IO BOHH MalOTh HETaTUBHHH pE3yIbTaT TECTY),
3amikaBleHi 0ocoOM OinbIlle He MalTh MpaBa BHUKOHYBATH CBOIO POOOTY, SKIIO BOHU HE
BUKOHAJIM 3000B’sI3aHHS TPe]’ SBUTH CBOE CBIIOLTBO MPO CTAaTyC MICIUICHHS, 0 CBIAYUTH PO
Te, IO BOHM TIIOBHICTIO MICIUIEHI. Y TaKWX BHIAJKaX BOHM MOXYTb CKOPHCTAaTHCS
OITaYyBaHOIO BIITyCTKOIO 3a IIOTO/DKEHHSAM 3 poboTonmaBieM. B iHmOMY BHUNaaKy, BOHH
OyIyTh BIJICTOPOHEHI BiJi BHUKOHAaHHS CBOiX OOOB’sI3KiB a0O TpYJOBOrO JOTOBOpY, a 1€
O3Hayae, M0 orJiaTa ixX mpalli IPUIUHSAETHCS, IOKA BOHH HE BUKOHAIOTH YMOBU 000B’SI3KOBOT
BaKI[MHAaIil.

INocunatounce Ha cTarTio 8 (MpaBO HA MOBAry IO NPUBAaTHOTO Ta CIMEHHOIO >KUTTA)
KonBeHIii, B3ITy OKpeMO Ta y MHO€IHAHHI 31 crartero 14 (3abopoHa AuCKpuMiHaiii), Ta
crarrero 1 IIpotokony Nel (oxopoHa BiIacHOCTi), maH TeBEHOH CKap>KUTHCS, HA Te, MO BiH
miasarae 000B’sI3KOBiM BakuMHAIIT 32 mpodeciero BiamoBigHo 1m0 3akoHy Ne 2021-1040 Bix
5 ceprmas 2021 poky, a TakoX Ha Te, Mo Horo BigMmoBa Bif BakiuHarii mpotu COVID-19 3 15
BepecHs 2021 poky mpu3Bena OO NPUIHHEHHS HOro MpodeciiHOi MisIIbHOCTI Ta MMOBHOTO
MIPUIIMHEHHS BUILUIATH 3apo0iTHOT TuIaTy.

[o naBenewiii cnpasi Cya MOCTaBUB CTOPOHAM TaKi MATAHHSA 1 TOTPOcUB ypsia DpaHtii
HalaTy oMy cBoi 3ayBaxkeHHs 10 27 ciuns 2022 poky:

«1. Un BuUepnaB 3asBHUK HAliOHAJBHI 3aCOOM MPABOBOTO 3aXHCTY, K TOTO BUMAarae
myHKT | ctarti 35 KonBenmii?

2. 3 ormaay Ha OOOB’SI3KOBY BaKIMHAINIO, HAKIAACHY Ha 3asBHUKA, BIAMOBITHO IO
3akony Ne 2021-1040 Bix 5 cepmas 2021 poky, BUXOAsM49H 3 Horo mpodeciiHoi AisuIbHOCTI, 91
Oyno MOpyIIeHHS WOTo MpaBa Ha IMOBary A0 WOro MPUBATHOTO XXHUTTS 3a 3MICTOM IyHKTY |
crarti 8 Konsenmii?

3. Um 3a3HaB 3asBHMK JAWCKpUMIHALil 3a mpodecieto, mo mnopymye crartio 14
KonBenuii pa3om 3i crarreto 8 Konsenmii? 3okpema, uu 3a3HaB 3asBHUK PI3HHULIO y JIIKyBaHHI
TUM, 10, Ha BiJIMiHY BiJ| IHIIUX TPAI[iBHUKIB, BiH 3000B’13aHUI1 3pOOHUTH MICIUICHHS, 8 TAKOX
Te, IO HOro BiAMOBAa y BCTaHOBJICHWH TepMiH HIOMTO Npu3BeNia 10 MPUIMHEHHS HOTO
npodeciitHol AiSIBHOCTI Ta MPUITMHEHHS BUIJIATH 3apo0iTHOT utath 3 15 BepecHs 2021 poky?

4. 3a obcraBuH wi€l CIpaBH, 3 OIMLAY Ha mependadyBaHe MPHU3YNHHEHHS BHILIATH
3apIUIaTH 3asBHUKY Y 3B 3Ky 3 HOT0 BIIMOBOIO BiJ BaKITMHAII, 5K 1€ Tiepen0adeHo 3aKOHOM
Ne 12021-1040 pp. 5 cepmast 2021 p., un Oysio mopyuIeHO HOTro mpaBa Ha KOPUCTYBAHHS CBOIM
MaiHOM y po3yMiHHi ctatTi 1 [Iporokomry Ne 17y,

Cyn 3Beptae yBary, mo 19 cepmus 2021 poky BiH OTpHMaB MPOXaHHS MPO TUMYACOBI
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3aX0/M Bi 672 M0OKEKHUKIB, BKIIOUAIOUH ITaHa TeBEHOHa, Y SIKOMY 3asiBHUKH IPOCHIIH, Cepell
IHILIOTO, PO TIPUITMHEHHsI 000B’SI3KOBOT BakIMHaLll, HaKJIaJAeHoT 3akoHoM Bix 5 ceprs 2021
poky. 24 cepmas 2021 poxy Cyn BigXwinB Iie KIIOTIOTaHHS, BU3HABINM, IO II¢ BUXOIUTH 32
pamxku onoxeHHs 39 Pernmamenty Cyny (Tumuacosi 3axonn) [18].

OxpeMy yBary HeoOXiTHO IPUALIHTH OoKka3oBoMy pimennaro €CILI Big 7 xoBtHS 2021
poky y cmpasi «3amOpano npotu @panmii» (3asBa Ne 41994/21), 3a pesynbpraTaMu pO3TIAY
sikoi Cyzl OTHOCTAHO BU3HAB 3asBY HENMPUHHATHOIO.

Bumazmok crocyBaBcs Bukianava yHiBepcutery ['iioma 3amMOpaHo, KU CKapKHUBCS Ha
«MEIMYHUI KBUTOK», 3anpoBapkeHuid y ®Ppannii y 2021 poui, 1 KU CTBOPUB pyX Ha 3HAK
NPOTECTy MPOTH 3a3HaYeHUX oOMexeHb. Ha cBoeMy BeOcaiiTi BiH IIPOMOHYBaB BiJBilyBauam
3allOBHUTH (OpPMY, 3 METOI0 30UIBLICHHS KUIBKOCTI 3asB 10 €BPOIEHCHKOrO CyAy 1 TaKHM
YMHOM TMOJATH CBOEPIIHY KOJICKTHBHY 3asBY, OJHOYACHO HAroJOIIYIOYH, L0 HOrO METO0
OyJl0 BHKJIMKAaTH «IEPEBaHTAXEHICTb, HaAMipHE poOOuYe HAaBaHTAXXEHHsS Ta BiJACTaBaHHI» B
Cyni, mo0 «mapanizyBatu Woro po0oTy» abo HaBiTh «BUOUTH aBepi Cyay», «00 BHBECTH
CHCTEMY 3 KOJIii».

Cyn 3a3HauuB, IO 3asBa MaHa 3aMOpaHo Oyia HENPUHHATHOIO 3 KUIBKOX IPHYMH,
30KpeMa 4epe3 HEeBHUEPIIaHHS HalllOHAIBHUX 3ac00iB FOPHIMYHOTO 3aXHCTY Ta 3IOBXHBAHHS
MIPaBOM Ha 3BEpPHEHHS Y 3HaueHHI MyHKTIB | 1 3 cTtarti 35 (kpurepii npuiiasaTaocti) KoHBeHil.

3okpema, Cyx 3a3Ha4mB, 10 NMaH 3aMOpaHO HE MOPYIIYBaB IEPEd aIMiHICTPAaTUBHUMHU
cymaMH THTaHHA Tpo Te, 4 BiamoBimae 3akoH Bim 5 cepmHs 2021 pOKy MONOKEHHSIM
Kongewiii, Ha siki BiH nocwiascs B Cyai. Bin 3a3HauMB, 110 3asBHUK, SIKWIl MOJaB 3alUT 10
Jlep>kaBHOT pajiu PO CyIOBHI HEperJisil yKa3y Mpo IMIIEMEHTAIliI0 3aKOHY, a00 pillleHHs PO
BIZIMOBY CKacyBaTH TaKHUH JIEKpET, MOXeE, SIK BUHATOK, CTBEP/XKYBATH, 110 3aKOH HECYMiCHHUI
i3 KoHBeHIi€l0 B MiATPUMKY HOro/ii apryMeHTiB 00 TOro, mo0 i 3MiHK OYyJI0 CKacoBaHO.
Cyn TakoX BBakae, WO MiaXig mnaHa 3amMOpaHO OYEBMIHO CYIEpPEYuTh METI IpaBa Ha
iHuBinyanpHe 3BepHeHHA. Cy BCTAHOBHB, IO WOTO TIiJIXil HABMICHO MaB Ha METI MiJipBaTH
cucremy KonBenuii Ta ¢yHknionyBanas Cyny SK 4acTHHY TOTO, IO BiH Ha3BaB «IIPaBOBOIO
CTpaTeri€roy, 1 HacIpasi cynepeunB nyxy KoHBeHmii Ta mijsiM, sSKi BOHA IepeciiayBaia.

Cyn TakoXX 3ayBakuB, IO Maibke 18 THC. CTaHZApTH30BaHMX 3asB, MOJAHUX Y
pe3ynbTaTi miAxXoqy maHa 3amMOpaHo, HE BiIMOBiJaM BCIM yMOBaM, BHKIAQJCHUM Y IyHKTI 1
monoxeHHs 47 (3Mmict iHmuBimyambHOi 3asBU) Permamenty Cyny, HE3BaKaroud Ha TEPMIiH,
HaJlaHUH 1X TPEJCTABHUKY JJIsl BUKOHAaHHs BinnoBigHux Bumor. Tomy Cyn He Mir ix
posrnsaatu [19].

BucnoBku. [lizcymoByrouW, 3a3HauMMO, IO MaHIEMis € TIEI0 HAA3BUYAHHOIO
CUTyalli€l0, KOMM MOXJIMBI Binctynu Bix npaB moaund. [lpm npomy €CILT BBaxae
HEOOXITHUMHU TPOLENypHI OOMEXEHHs BIAMOBIIHUX CIOCOOIB MEIUYHOIO BTPYYaHHS,
HaroJIOIIYIOYM TpPU LBOMY Ha 3arajJbHOO0O0B’SI3KOBOMY 3abe3ledeHHi IOTpHMaHHA IIpaB
JroMHM, rapanToBaHnx Koneenniero. [IpaBa ocoOncTocTi He MOKHA PO3MIIAATH 130Jb0BaHO,
BHU3HAHHS TPIOPUTETY TpaB OKPEMOTro iHIWBiJa HE O3HAYA€ ITHOPYBAaHHS IHTEPECIB IHIIMX
JIO/Iel, MOTYpaHHsS 3JIOBXHWBAaHHIO MpaBaMH. | OCKiIbkM MacmrTad i rocTpoTa IHaHieMii
COVID-19 craHOBIATH 3arpo3y 3A0pOB’I0 HACENCHHSA, OOMEKEHHS 00CATY TpaB i cBOOOH €
BHIIPAaBIaHKUM 3TiTHO 3 iCHYI0UO0 npakTtukoro €CIL

BaxnuBo, 110 maHjaeMis He J03BOJISE MPUIYCKATH, IO OyJb-iKi OOMEXEHHs IpaB
JOAUHU OyoyTh aBTOMATHYHO BWIpaBIaHi 0e3 IOCTIMHOI OIiHKM CHTyaIii Ta 3axoJiB,
HEOOXITHMX I 3armo0iraHHs MOJANbIIOMY MOIIMPEHHI0 XBopoOu. Came TOMy, HalliOHAJIBHI
CyIM MalTh HAJEXKHO OIIHIOBATH CHTyal[ll0 Ta 3a0e3ledyBaTd 3axXHCT IpaB JIOJUHUA B
nepxapax-wieHax Paau €spomu BiamosinHo 1o npaktuku €CIUL
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ABSTRACT

Larysa Nalyvaiko, Yuliya Lebedieva. Restrictions on human rights and freedoms in the
context of the COVID-19 pandemic: the case law of the European Court of Human Rights. The
article highlights certain aspects of restrictions imposed by states on citizens in the context of the
COVID-19 pandemic, based on an analysis of the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, the Syracuse Principles for Interpretation of
Limitations and Derogations political rights, the Convention on Human and Civil Rights. In addition, the
author focuses on the analysis and evaluation of the established and current case law of the European
Court of Human Rights on medical intervention, as well as the practice of obligations imposed on citizens
during the COVID-19 pandemic.

The authors emphasize that the European Court of Human Rights has already faced the need to
make decisions on cases of human rights violations during medical intervention in a pandemic. In this
regard, it is urgent to answer a number of questions, including: were these restrictions necessary in the
current situation? Are the individual measures taken proportionate to the situation? Does the adopted
emergency legislation comply with the provisions of the Convention?

The authors believe that the study of these issues will form a quality health policy, balancing
between private and public interests in Ukrainian society.

The article states that a pandemic is an emergency situation where deviations from human rights
are possible. However, according to the author, the European Court of Human Rights considers it
necessary to limit procedural restrictions on the relevant methods of medical intervention, emphasizing
the mandatory protection of human rights guaranteed by the Convention. Therefore, the rights of the
individual cannot be considered in isolation, recognizing the priority of the rights of the individual does
not mean ignoring the interests of others, indulging in the abuse of rights. And since the scale and severity
of the COVID-19 pandemic pose a threat to public health, the restriction of rights and freedoms is
justified under current European Court of Human Rights practice.

Keywords: human rights, pandemic, COVID-19, ECtHR practice, derogation from human rights,
state of emergency.
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Ceirsiana BEB3® Okcana
JTIOKTOP IOPUIIMIHIX CAMYHNHCBKA®
HayK, JOICHT acrmipaHT

(Hayionanvhui mexuiunui yHisepcumem Ykpainu
«Kuigcorutl nonimexuiunutl incmumym imeni l2ops Cikopcvkozoy, m. Kuis, Yrpaina)

3ACTOCYBAHHHA cr. 173-1 KOJAEKCY YKPATHU
PO AAIMIHICTPATUBHI IIPABOIIOPYIIEHHSA

Posrmsaryro Ta gocmimkeno crartio 173-1 Komekcy VikpaiHm mpo  anMiHiCTpaTHBHI
MIPABOIOPYIIEHHS, KA BCTAHOBIIOE BIINOBITANBHICT 3a IOIMIUPIOBAHHA HEMPaBIUBUX YYyTOK.
[IpoananizoBaHO CyIOBi pIillICHHS, BUHECCHI 3a pe3yJibTaTaMH PO3IJIIY CIpaB, MOPYHICHUX 3a JAHOKO
CTaTTEl0, Ta BCTAHOBJIEHO HU3KY HEIOJIIKIB ITi/T 4ac 11 3aCTOCYBaHHS B Cy9aCHUX YMOBaX.

3’scoBaHO, MO JaHi MPOOJEMH CHOPUYMHCHI BU3HAYCHHSAM OO0 €KTHBHOI  CTOPOHH
MIPABOIOPYIICHHST 4Yepe3 psA OLIHOYHHX KATeropill Takux SIK «HEHpaBIWBI UYyTKW», «aHiKay Ta
«TPOMAJIICHKUI MOPSAA0K». 3p00JIEHO BUCHOBOK MPO HEBIATIOBIIHICTD PO3YMIHHS MOHATTS «HETPaBIUBi
YyTKM» Ta HOTO TIyMadeHHS B CYHOBHX DIIIEHHAX CYyJaCHHM TEHJCHI[ISIM PO3BHTKY CYCILIbCTBA Ta
chopmynroBaHO TpoOieMH i3 KBaliikamiero OiSHb SK TaKUX, IO MOXYTh CHPHYMHHUTH IaHIKy Ta
MOPYIIEHHS TPOMAACHKOTO MOPSAKY.

3anporOHOBAaHO 3aMiHUTH BHU3HAYEHHS JiSHHSA 3 <«IIOIIMPIOBAaHHS HENpaBJUBUX YyTOK» Ha
«IIOIINPEHHS HeIOCTOBIpHOT iHpopManii». BucnosieHo nponosunito noaati GopMyBaHHS YSBICHHS PO
MOJIit0, IO BiZOYBA€EThCS, sIKE HE BINMOBiga€ MIHCHOCTI, SIK OMWH i3 KBaTi(iKyHOYMX HACTIIKIB JTaHOTO
MIPAaBONOPYIICHHSI.

Knrwuoei cnosa: neoocmogipna ingopmayis, Henpagousi uymixu, coyianvHi mepedici, npasose
pezynio8anHs, epomMadCcoKull Nops0oK, NAHiKd.

IMocranoBka npodiaemu. [obanpHa iHdoOpMaTH3aLis Ta IiJUKUTATI3aMis, CTPIMKHUNA
PO3BHUTOK iH(GOPMAILIHHUX TEXHOJOTIH Ta mepexi OUIBIIOCTI MPOIECIB JKUTTS 1 TISUIbHOCTI
JIFOJIMHHM, CYCIIIIBCTBA Ta JIEpIKaBU B KiOEpHpOCTIp, MpHU3BeEH 10 TpaHChOpMaLii posti Ta MicIs
CoLliaTbHAX MEPEXK B CyJaCHUX YMOBaX.

JaHi CTaTUCTHYHHX IOCIiKEHh BKa3ylOTh Ha Te, M0 KiJIBKICTh KOPHUCTYBadiB MEPExKi
[HTEpHET 3arajom Ta COLaJbHUX MEpEX, 30KpeMa, 3 KOXKHHUM POKOM 3pocrae. Bumymena
i30IIA11is, BHACHIOK MaHjeMili roctpoi pecmiparopHoi xBopoou COVID-19, cnpuanmHeHOT
kopoHaBipycom SARS-CoV-2, numre npumBHammia BKa3aHi mporecu. Tak, BiIIMOBITHO IO
naanx MikHaponHoi IT-kommnawnii GlobalLogic, 3a pik kapaHTHHY KiIBKICTh aOOHEHTIB MEpexi
Iareprer B VYkpaini 30inmpmmracs Ha 7 MUIBHOHIB Ta 3arajoM ckiayja 26 MUTBHOHIB.
30impImIacs i KiJbKiCTh KOPUCTYBaUiB COIiaIbHUX Mepex. Tak, y ciuni 2020 p. y Hux Oyio
3apeecTpoBaHo nuiie 6mau3bko 40 % rpomansH YKpaiHu, a ChOTOMHI iX KUJIbKICTh CTAaHOBHTH
60 % [1].

3aBIsIKM COIIATbHUM MepekaM, KOXKeH, 0€3 3HaUHUX 3yCHIIb, MOXKE Pealli3yBaTH CBOE
IIpaBO Ha CBOOOJY CJIOBAa, BHUPA3UTH JYMKY CTOCOBHO Ti€l uM iHINOI moaii Ta iHiLiloBaTH
IpOMaJICbKe OOTOBOpEHHsS HarajJbHUX MUTaHb, a iHQOpMAIs NMpo BCe, MO BiIOYyBa€ThCs,
MIOUINPIOETHCS. 3 KOJIOCAJIBHOIO MIBHJKICTIO, IO OJHO3HAYHO € MO3WTHBHUM SIBUIIEM JUIS
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Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

PO30YIOBH CYy4acHOT JEMOKPATHYHOI JeprKaBH.

Taka HOmyJsPHICT, JOCTYIHICTD Ta MPOCTOTA Y BUKOPHCTAHHI MPU3BENIN 10 TOTO, L0
comianbHI Mepexi i3 3aco0y KOMYHIiKamii MEepeTBOPIUINCS HAa ONWH 3 HaHaBTOPHTETHIIINX
JoKepen iH(opMariii, CTBOPHUBIIM KOHKYPCHIII0 TeleOadeHHIO0 Ta MPAKTHYHO BHUTICHUBIIN
pecy.

BinnmoBigHO 10 HaHUX TOCHIMIKEHB, IPOBEACHNX GOHAOM «JleMOKpaTH4Hi iHII[IaTHBNY,
Y MHUHYJIOMY POIIi COLiaNbHI MEPEXi CTaId OCHOBHUM IDKEPEJIOM OTpHUMaHHA iH(popMaii mpo
nofii, mo BigOyBaroThes B YKpaiHi Ta cBiTi anst 44 % ykpainmis. [y mopiBHAHHS, OpyKOBaHI
3MI € mxepenom iHdopmanii ume st 7 % CHiBBITYM3HUKIB [2].

Taki Moaudikarii mpU3BeaU J0 BUHUKHCHHS HOBOTO THITy CYCHUIBHUX BiHOCHH, SIKi
MOTPeOYIOTh BIANOBITHOTO IMPAaBOBOTO PETYJIOBAHHS, Ta IIOCTAaBHJIM HOBI BHKJIHMKH Tepen
HAI[IOHAJILHOO MPABOBOKO CUCTEMOIO B iH(opMaIliiHil chepi.

CBoOoza, MJOCTYNHICTP Ta 3aKOHO/ABYa HEBPETYJIHOBAHICTh COLIAIBHUX MEpex
NepeTBOPHMIIH iX Ha iJeajbHUIl IUaryapM Juis 341HCHEHHs iH(GOPMAIIfHOTO BIUIUBY, UIIXOM
TompeHHs PerKiB, HeIKICHOI Ta HEIOCTOBIpHOI iHpopMarii. CamMe TOMY IHTaHHS IPAaBOBOTO
pETyITIOBaHHS MOUIMPEHHS iH(opManii B comialbHIX MEpexax, 30KpeMa JOTPHMaHHS BUMOT
0710 ii TOCTOBIPHOCTI, CTAJI0 OCOOIMBO PEIEBAaHTHIM B CyJacHHX YMOBaXx.

AHajiz nyOJikaniii, B SIKMX 3al0YaTKOBAHO BHPpilleHH Li€i npodJeMHu.
JocnimkeHHsT HaSBHUX HAYKOBUX MyONiKamild Hamae MiACTaBU JAJS BHCHOBKY, IO MHTAHHIO
[IPAaBOBOTO PETYIIOBAHHS Ta 3aXUCTy IIpaB, IOB’A3aHMX 3 IOIIMPCHHAM HEIOCTOBIpHOI
iHpopMallii, ska mocsrae Ha 4ecTb, TTHICTh Ta AUIOBY pemyTauito (i3udHOi YM IOPUANYHOT
0cO0U IPUCBSUEHO OaraTto podiT HAYKOBIIIB.

3okpema, O. KoxanoBchka [3] po3rismana mpoOiieMH 3axXHCTy YeCTi, TITHOCTI Ta
mainmoBoi penytanii B I{uineHOoMy komekci Ykpainm, O. ABpamoBa [4] Ta B. Bamax [5] —
0COOJIMBOCTI 3aXHMCTy OCOOMCTHX HEMAiHOBHMX MpaB, MOPYIICHHX BHACTIJOK MOIIUPEHHS
HEIOCTOBIpHOI iH(pOpMarii, criemiansHuX cy0’eKTiB — HOTapiyca Ta mikaps. J[. Mapin [6] Ta
[. Tarmme [7] Opuainmay yBary BHUBYEHHIO IOPSAKY IIPABOBOTO 3aXHCTy OCOOH, SIKIIO
MIOMIMPEHHS HEJOCTOBIpHOI iH(opMarii, ska mopymrye ii mpaBa, 3MIHCHIOETBCS B MEpexki
Iareprer. €. Jleprauos Ta 1. KazpMmipoBa [8] po3risigany mpakTHYHI aCTIeKTH JOKa3yBaHHSI ITiJT
Yac 3aXUCTY AUTOBOI PeIryTalii MUITXOM CIIPOCTYBaHHS HEAOCTOBIPHOI iH(popMaIii y BUMAAKY,
SIKIIIO TIOIIMPEHHS HEJJOCTOBIpHOI iH(opMaIii Oyio 31iiCHEeHO Ha Tene0aueHHi Ta B iHTEPHET-
Mmepexi, a B. Tligropoauncekuii [9] — criBBiHONICHHS MBIIFHO-TIPABOBOI Ta KPHMiHATBHOT
BIJIIOBIAJIBHOCTI 34 MIOCATAHHS Ha YECTh 1 TiAHICTD JIFOJUHM.

VY Toif e 4yac BapTO KOHCTATyBaTH, L0 B CYy4aCHMX YMOBaX IOIIUPIOETHCS 3HAYHA
KIUJIbKICTh HEJOCTOBIpHOT iH(opMarii, sika He NOB’s3aHa 3 MOPYIIEHHSM 4YeCTi, TiJHOCTI Ta
nioBoi peryrauii (pi3UUHOT YM OpUAMYHOT OCOOH, OJHAK € He MEHII HeOe3Ne4HOo, M0
noTpedye NPaBOBOTrO PETYIIIOBAHHS Ta BUKJIMKAE yBary 3 00Ky HaAyKOBOTO CITIBTOBapHCTBA.

€1uHOI0 poOOTOr0, MPEAMET SKOi HE CTOCYETHCS 3aXUCTY YECTi, TiTHOCTI Ta AiIOBOT
penyranii, ane B SKiH pO3IISIAE€ThCS IMUTAHHS MPABOBOTO DPETYJIOBAHHS HEJOCTOBIpHOI
iapopmanii € crarts O. SxoBnea [10], mpuCBSIYeHA OCHIIPKEHHIO aIMiHICTPaTHBHOI
BiINOBIiJAIFHOCTI 3a TOIMIMPIOBAHHS HEMPaBAMBHX YYTOK y KOHTEKCTI 3a0e3redeHHs
iH(pOpMaLiiHOT Oe3meKn.

Mertoro crarti € ol NMpakTUKK 3actocyBaHHs crarti 173-1 KYnAIl, BuznaueHHs
mpobieM, SKi BHHHUKAOTh i Yac 3acTOCYBaHHS Ta (OPMYBaHHS IPOMO3MILINA 3
yaockoHaneHHS. [IpenmMeToM MOCHi/KeHHS € TOIHUpeHHS MacoBoi iHpopmarii, ToOTO
CHpAMOBAHOI Ha HEBU3HAUEHE KOJIO OCi0, sika HEe AMCKPUMIHYE TPOMAISH, 32 OyAb-SKHIMHU
O3HaKaMH, He TIOCATAE Ha YECTh, TJHICTh Ta IJIOBY pemyTallio (i3uIHUX Ta IOPUIUIHHUX 0Ci0,
OJIHAK, TTIOPYIIye TIpaBa Ta iHTePECH JIIOJUHA Ta CTAHOBUTH 3arpo3y iHhopMarlliiHii 6e3mert.

Buknax ocHoBHoro marepiaay. I[oXBWIMHM 3a JOIOMOTOI0 COLIAJBHUX MEPEX
MOIINPIOETHCSl 3HAYHA KUIbKICTH 1H(pOpMAI] Pi3HOrO XapakTepy: po3BakajbHa, pEKIaMHa,
couianbHa, ToyiThyHa TOIIO. CHOrOZHI caMeé BOHM BHM3HAYalOTh HAmNpsM (OPMYyBaHHS
CBITOIJISIY, CTaBJCHHS JIIOJWHM IO TOAIH, ABUII Ta OcCi0, iHGOPMYIOTH NpO MOJil, sKi
BinOyBalOThCs, 3HAYHOIO MIpOI0 BIUIMBAIOTh Ha NPUHHATTA pilleHHsS Yy Bcix cdepax
KUTTEAISIIBHOCTI, MMOYMHAIOUN BiJl NOOYTOBHMX, TakMX SIK OOpaHHS OJATY, Ta 3aKiHUYIOYH
BHOOpPOM KaH/IHJIaTa HA Jep>KaBHUX BHOOpax.

OcTtaHHIM 9acoM Jep:KaBa aKTHBHO HAMAaraeTbCs B)KMBATH 3aXO[iB, CIPSIMOBAHHX Ha
peamizariito cBOOOIM CJIOBa, 3aMpPOBa/PKYIOYU BiJIMOBIAATBHICTE YCTAHOB Ta OpTaHi3ariil 3a
HaJIaHHS HAMH HEMPaBAMBOI iH(pOpMAIii Ipo iXHIO IisubHICTE sKypHamicTam [11, ¢. 649].

OpnnHak, Ha BITHOCHHH, SKi BHHUKAIOTH TMPH MOIIMPEHHI iHpOpMAaIii B coliaIbHUX
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Mepexax He TMOUIMPIOIOThCS HiI  BUMOrM 3akoHy VYkpainn «Ilpo TenebaueHHs Ta
paniomoBnenus» [12], i 3akony Ykpainu «[Ipo npykoBani 3aco0u MacoBoi iH(popmarii
(mpecy) B VYkpaini» [13] Ta Gyme-ski iHIIN KYPHATICTCBKI CTaHAApTH, SKi 3000B’SI3yIOTH
MepeBipsATH OTpUMaHy iHpoOpMamito mepex il MOMMPEHHSIM, MOCHIATHCS Ha BiINOBiTHI
JDKepera Ta mepen0avaroTh BiIOBIJATBHICTD 32 HEMOTPIMAaHHS BCTAHOBJICHHX BHMOT.

BomHodac, ockimpku OyIb-fKa MiSTIBHICTE B COIIANIBHUX Mepekax O0e3yMOBHO
MOB’s3aHA 13 CTBOPCHHAM, OJCpPXKAaHHSAM, 30€piraHHsIM, BHKOPHUCTAHHSAM Ta IIOIIHPESHHSIM
iHpopmanii, MOKHa KOHCTATyBaTH, IO CYCIUIbHI BIMHOCHHH, SKi BHHHKAIOTH IiJ Yac ii
3MIMCHEHHS € mepil 3a Bce IHQOpPMAaliHMMH, a TOMY HOBMHHI BiJIOBiIaTH BUMOTam
3aKOHO/IABCTBA Y IIii rays3i, 30kpema 3akony Ykpainu «IIpo indopmariro» [14].

OcHoBHI IpuHIMNY iHQOpMaNifHUX BIHOCHH, BCTaHOBJIEHI CT. 2 3akoHy YKpaiHu
«IIpo iHdopmauito», nmepeadayatoTh rapaHTOBaHICTh peaji3allii OCHOBHMX CyYacHHUX cBOOO[
JIIOIMHM, TaKMX SIK MpaBa Ha iH(opMalito, T BIIKPUTICTh Ta JOCTYIHICTh, CBOOONY OOMiHY
iH(pOpMAIIi€I0 Ta BUPXEHHS MOTIIAAIB 1 mepekoHaHb. [IpoTe, pa3oM i3 HM3KOIO BCTaHOBJICHUX
cBo0ON, HE MEHII BAXKJIMBAM MPHUHIUIIOM CYJ9acHHX IH(QOpPMALifHUX BIAHOCHH €
JIOCTOBIpHICTh Ta MOBHOTA iH(pOPMAILiT, 10 MoUHProeThes [14].

3a TakMX YMOB MOXKHa CTBEpPAKYBAaTH, 1[0 CHOTO/IHI 0a30BUMH LU(PPOBUMH IIPaBaMH Ta
KHUTTEBO BAKJIMBHMHU IHTEpECaMH OCOOM € HE JHIIEe NMpaBO BUIBHO CTBOPIOBATH, 30WpaTH,
30epiratd Ta HOMHPIOBaTH iH(QOpMAIlifo, a W TepmI 3a BCEe OTPHMYBATH IOBHY, BUACHY Ta
JIOCTOBipHY iH(OpMAIlifo Mpo Tmoxii Ta sABWINA, sAKi BigOyBaroThcs. CaMe TOMY IMPaBOBOMY
PEryJIIOBaHHIO TOIIUPEHHSI NOCTOBIPHOI iH(pOpMAaIii B JaHOMY CEpeIOBHIIl NMOBUHHA OYyTH
npuiJeHa oco0IrBa yBara.

3 moyarkoM MaHAeMii HHUTaHHS JOCTOBIPHOCTI NOIIMPIOBaHOI iH(opMalii 3Ha4YHO
saroctpuiiocs. Ha nmpocropax [HTepHeTy MacoBO movaiiu 3 sBJISATUCS MPOBOKALINHHI Qeiku mpo
KapaHTHMHHMH  pEeXUM, BaKIMHALilO, IIOXO/DKEHHS  BIpycy, 3axonu  3aroOiraHHs
3aXBOPIOBAHOCTI, OOTIPHCKYBaHHS JIKiB 3 BEPTOIBOTIB Ta «pealbHy» KiIBKICTh XBOPHX, SIKi HE
MIPOCTO CHPYSUTH HEMPaBHIBHOMY (DOPMYBaHHIO YSBJICHHS IPO MIHCHICTB, a ¥ 3aroCTpIOBan
MaHIYHI HACTPOI Y CYCHIUIBCTBI Ta CTaJ M MEPEMIKOIO0 IS peaisarii Aep>KaBHOI MOJITHKH Y
JaHii cdepi.

UMHHMM  3aKOHOJABCTBOM  YKpaiHM TnepenOauyeHo pi3HI  BHAM  IOPUAWNYHOI
BiNOBIJAIFHOCTI 3a TIOMIMPEHHSA pi3HOrO poxy HemoctoBipHOi iH(opmarii. Tak, 3a
MOUIMPEHHS HeJOCTOBIpHOI iH(OpMallii, sika MPUHIKYE YECTh, TIAHICTh Ta AUJIOBY PEIyTallilo
Gi3nyHOT YK IOPUIMYHOI 0coOM mepeadaveHa IMBUIBHA BiAMOBIMANBHICTH, 33 MOUITHPCHHS
HEIOCTOBIpHOT iH(poOpMaIlii, sika CIpsSMOBaHA Ha PO3MATIOBAHHS HAIIOHAJIBHOI, PAcOBOI YU
peiriiftHoT BOPOXKHEYI Ta HEHABUCTI, HA MPUHMKCHHS HAIIOHAJBHOI YecTi Ta TiTHOCTI —
KpUMiHallbHA, @ 32 IMOUIMPEHHS HENpaBIMBUX YYTOK, SKi MOXYTh CHPUYMHHUTH IaHIKy YW
MOPYIIYIOTh TPOMAJICHKUH MOPSIOK — aIMIHICTPATUBHA Bi/IIOBIIAIBHICTb.

CaMe ocTaHHI# B IpaBONOpPYIIESHHS B iH(pOpMAaIiiiHii cdepi € MEHII JOCHTiKEHIM,
X04Ya W JIOCUTH MOLIMPEHNM, 110 1 3yMOBHJIO BU3HAUEHHS NPEIMETY Wi€l CTaTTI — MOMINPEHHS
MacoBoi iHdopmariii, ToOTO crpsMOBaHOI Ha HEBH3HAYCHE KOJIO OCi0, sSka HE TUCKPUMIHYE
TpOMaJIsH, 32 OyAb-IKHMHU O3HAaKaMH, HE TOCSATa€ Ha YeCTh, TiAHICTh Ta MUJIOBY pPEMyTAIliio
(Gi3MYHUX Ta OPUAHIHHX OCi0, OIHAK, MOPYIIYE MpaBa Ta IHTEPECH JIFOJUHHU Ta CTAHOBUTH
3arpo3y indopmariiiHiii 6e3mnerri.

€AMHOI0 HOPMOIO, SIKa MOXE 3aCTOCOBYBATHCS BHACIHIJOK TOIIMPEHHS TaKol
inpopmanii € cr. 173-1 KYmAII, sika BCTaHOBIIIOE BiINOBIZATIBHICT 3a MONIMPIOBAHHS
HENpaBAMBHX dyToK . Tak, BIAMOBIAHO 10 Ti 3MICTY, MOIIMPIOBAHHS HENPABIMBHX YyTOK, IO
MOXYTh BUKJIMKATH NaHIKy Cepei HaceleHHs a00 MOPYILIEHHS TPOMaJICbKOT0 MOPSIKY, — TSTHE
3a cobor0 HakmaneHHs mTpady Bia AecaTH A0 I SATHAIINTH HEOTOJATKOBYBAHUX MiHIMYMiB
JOXOJiB TpoMaJsiH abo BUIpaBHI poOOTM Ha CTPOK /O OJHOTO MiCAIS 3 BiJpaxyBaHHIM
JBaJALSITH MIPOLEHTIB 3apo0iTKy [15].

Tox 000B’A3KOBUMH yMOBaMHu sl 1l 3aCTOCYBaHHS €: (paKkT IOIIMPEHHS YYTOK, 1X
HETPAaBIMBICTh Ta HASBHICTh HACHIIKIB y BUTJSAAI MaHIKA a00 MOMIJIMBOCTI 11 BUHHKHEHHS
Ta/ab0 MOPYLIEHHS IPOMAJ/ICEKOTO TIOPSAKY.

Ha nepmmii moryisig faHa HopMa Ma€ JOCUTh IIPOCTY CTPYKTYPY Ta MOBHHHA €()EKTHBHO
3aCTOCOBYBATHCSl B CyYaCHHX YMOBAax, OJHAK aHalli3 CyJOBOI MPaKTHKHA BKa3ye Ha 30BCIM
MPOTHIIEKHE.

! dopmymopanHs 3a3HAYCHO BiANOBIAHO 10 BH3HAYCHHS UICIO3MII IPABOBOI HOPMIL,
BcTaHOBIIEHO] CT. 173-1 Komekcy YkpaiHu 1po afAMiHICTpaTHBHI IIPaBOIOPYIICHHS.
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Bapro 3BepHyTH yBary, mo JaHa HOpMa JOCUTb TPHBaJIMH 4ac BBaXkajiacs B3araii
«MepTBOIOY». BimnosigHo no iHGopMarii 3 €AUHOrO AePKaBHOTO PEECTPY CYMOBHX PIllICHB, 3
2006 poky mo cepnenb 2021 poky 3a mi€ro cTaTTelo Oyio HOpyIIeHo Bckoro 515 cmpas,
6m3pK0 200 3 sIKkuX OyJId BIOKPHTI TIiJ1 Uac 3ampoBapKeHHs KapanTuay [ 16].

Bimpmricte mpoBamkeHb, Bigkputux 3 OepesHs 2020 poky cTOCyrOTbCs iH(opmarii,
po3mimeHoi y comiansHii Mepexi Facebook momo KapaHTHHHOTO peXHMY: ITOM’ SKIICHHS
00Me)keHb, BBEJICHHS JIOKJayHY, BaKI[MHALIiS TOIIIO.

AmHari3 cy1oBux pimreHs [17-36] nae migcTaBu BHCHOBKY, IO OUTBIIICTD MPOBAKECHB 32
miero crarrero OyiaM 3akpuTi 4epe3 BiICYTHICTh CKJIaly NpaBONOPYIICHHS (HEIOBEACHICTh
HenpaBauBOCTI 1H(OpMAI], IO TOIIUPIOETHCSI, a00 X BIACYTHICTb HACHIAKIB y BHIIISAL
HACTaHHS YM MOXKJIMBOCTI HAacTaHHA INaHIKM Ta/4d MOPYIIEHHS TPOMAJICHKOIO IOPSIKY),
BIZMpaBIE€HI Ha JIOONPALIOBaHHS 4Yepe3 HENpaBWIBHO CKJIAJCHUI IMPOTOKOJ  TIPO
aJMiHICTpaTHBHE NPAaBONOPYIIEHHS ab0 X, Yepe3 Malo3HAYHICTh MPOCTYIIKY, 3aBEPLIYBAIUCS
YCHHUM TONEPEKEHHSIM 3aMiCTh HaKJIaIeHHs BIIIOBIAHOTO Tpady.

BonHowac mociipkeHHS CIpaB 1aHOI KaTeropii ImoKas3ajo Ha HasBHICTh HU3KH MpoOsIeM
CTOCOBHO X IPOB/IKEHB, CEPE AKUX BiACYTHICTH IIOBHOTO Ta BCEOIYHOTO PO3TIIALY CIIPABH i3
3’SICyBaHHAM YCiX OOCTaBMH NPaBONOPYLICHHS, HEOJHAKOBE TIyMadeHHS HOpM IIpaBa Ta
BUHECCHHS PI3HUX PIIICHb P OJHAKOBUX 00cTaBHHAX. OXapaKTepu3yeMo KOXKHY 3 HUX.

BincyTHICTE MOBHOTO Ta BCEOIYHOTO PO3TIALY CIpPaBH i3 3’SCYBaHHIM YCiX OOCTaBHH
MIPaBONOPYIICHHS TIOJIATAaE, HacaMIlepea B TOMY, IO OUTBIIICTH CYIMIB IMiJl 9ac BHHECEHHS
MOCTaHOB HE 3a3HaualoTh, ska came iHdopmauis Oyna mommMpeHa, B 4OMy caMe IoJisirae ii
JIOCTOBIPHICTh YHM HEJOCTOBIPHICTH Ta SIK BOHa Npu3Besia ab0 MOrja MPH3BECTH IO
BUHHMKHEHHS TTaHIKH YM TIOPYLICHHS I'POMAJCHKOTO IMOPSJKY, a JIMIIEe KOHCTATYIOTh (akT ii
HEIOCTOBIPHOCTI YM JTOCTOBIPHOCTI Ta HASBHOCTI UM BIJICYTHOCTI BIAMOBIAHUX HACIIIKIB.

3o0kpema, K HueThcst B mocTaHoBi Jlyipkoro Mickkpaiionnoro cymy Bim 18.05.2020:
«OCOBA 1 15.04.2020 p. 6mu3pko 20 rom. 56 XB., 3 BUKOPHCTAHHAM OCOOHCTOTO aKayHTY
«OCOBA _2» B cmimpHOTI «AKTyanbHa BommHb», depe3 comiampHy Mepexy «DeiicOyk»
PO3MICTHB JIOIMC 3 HENPaBIMBOIO iH(GOPMAI€I0, 0 MOXKE BHKJIMKATH MacoBe OOYypeHHS Ta
3aHETIOKOEHHS Cepesi TPOMAJIsH, a MOAAJIbIIe MOMNPEHH TAKUX MaTepialiB MOXXe CIIPHINHUTH
MaHiky cepeja HaceneHHs...» [17] abo x B mocraHoBi CaMOipChbKOTO MiCHKPAMOHHOIO CYIy
JIsBiBCBKOT 06macti Big 09.06.2020: «OCOBA 1, 18.03.20 y comiambsHii Mepexi «DefcOyr»
Ha CBOIM IHTEPHET CTOpIHII 3/1IHCHUB KOMEHTAap OJHOTO 3 IOCTIiB, SIKUH MICTHB (eHKOBY
iH(pOpMaIlifo, 10 MOIJIO NPU3BECTH JI0 MOLIMPEHHs MaHIKW Cepesi KOPUCTYBAadiB MEpexi...»
[18]. ITpu oMy B pillieHH] He BKA3y€ThCs, B UOMY MOJIATajia «HEMPaBIAUBICTE», «PEHKOBICTE
iHpopMarii.

HeopnHakoBe TiiyMaueHHsI HOPM TIpaBa Ta, SIK HACHIJOK, NPUHHATTS Pi3HUX PillleHb PU
OJTHAKOBMX OOCTaBMHAX, CIIPUYMHEHE BH3HAUEHHSM 00’€KTMBHOI CTOPOHHM IPaBONOPYIICHHS
gepe3 psin omiHOYHHMX Kareropiil. Tak, xBamidikamis mii 3a cr. 173-1 KYnAIl mependagae
BCTAHOBJICHHS HETPABIUBHX YYTOK», IIAHIKM» «IIOPYLICHHS I'POMAJICBKOTO MOPSIAKY», IO
YMHHUM 3aKOHOJABCTBOM HE BH3HAYAETHCS.

VY mocranoBax Bomouncekoro paiioHHOTO cyay XMelpHUIBKOi obmacti Big 13.09.2017
[19] Ta TepHOMiTBCHKOTO MiCBKpaiiOHHOTO cyay TepHominbcrkoi obmacTi Bix 14.04.2021 [20],
JIe TOCIIJDKY€EThCs (DaKT MOIIMPEHHS HENPABANBUX BiJIOMOCTEH, MOHSITTS «HENPaBIUBI 4yTKN»
TIyMadaTh SK BICTKY YHM TOBIIOMJIGHHS PO KOro abo Imo-HeOydb, sKi cymepedarh (He
BiJNOBIAIOTh) AiHCHOCTI (TIpaBmi, iCTHHI). Y mocTaHOBaX JHIMPOBCHKOTO anesniiHOTO Cyay
Bix 18.06.2021 [21] KociBcekoro paiionHoro cynay IBano-@pankiBcekoi o6macti Bix
12.05.2021 [22] Ta CeBeponoHenpkoro Mickkoro cyay Jlyrancbkoi obmacti 13.05.2020 [23]
CyJ¥ BH3HAUYaIOTh 1X SIK Oy/Ab-siKe TMOBIJIOMJICHHS, NEPEBAXKHO YCHOTO Xapakrepy, npo Oyib-
KOro Ta Oyab-110, IO CyHepeuuTs (He BianoBinae) pificHocTi. Sk mpukiazn takoi iHdopmaii
CyJ¥ HaBOJATH MOBIIOMIICHHS IPO HIOMTO HEe PoOOTY TPOMaJCHKOrO TPAHCHOPTY, patialiiHi
Ta IHII BUKWAW, NEPEKPUTTS pyXy TPaHCIOPTY, 3apaX€HHsS IUTHOI BOAM, MAacoBe
3JI0B)KMBAHHS BJIa/IHUIMU IIOBHOBaKEHHSIMH TIPalliBHUKIB TPABOOXOPOHHMX OPTaHiB, YyTKHU IIPO
Mai0yTHI norpomu Tomo [21; 23].

[TpoananizyBaBiy 3a3Ha4YeH] BHUIIE TIIyMaueHHs, MOJKHA JAIHTH BUCHOBKY, 1110 BOHH TEX
MIOBHOIO MipOI0 HE JaroTh PO3YMIHHS JaHOi KaTeropii uis IOpHAuNdYHOi KBasidikarii
MIPABOMOPYIICHHS, TaK SK HE 3PO3yMLIO, IO BAPTO PO3YMITH IiJ] TMOHATTAM «BICTKH» Ta
«moBimomnieHHs». KpiM TOro, BHM3HAUeHHS NEpEeBaXHO YCHOTO CIOcoOy mepemadi Takoi
iHpopmarii Oyio aktyanmsHUM y 1990-X pokax, Koy qaHa HopMma Oyna BkimodeHa 1o KYmAIL,
aje He BIINOBiAa€ CY4acHHMM BHMOTaM iH(OPMAIIHHOTO CYCHiJILCTBA, 1€ OUIBIIICTh
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iHpopMarii nepenaeTbes B €AEKTPOHHIN Gopmi.

Tox BapTo 3BEepHYTH yBary Ha Te, 10 Taka iH(opMallis Moxe OyTH mommpeHa y 0yab-
kit ¢gopmi Ta y Oyme-skmit cmoci®. ['ooBHOIO yMOBOIO MOBHMHEH OyTH came (akt ii
MOMIMpPEeHHs, TOOTO MOBENEHHA 1O Bimoma xo4a O opmHiEl 0coOM Ta BCTAHOBIICHHS
HEIOCTOBIPHOCTI, a He opMa BUpPa3y.

Bynp-siki 4yTKM 3a CBO€I0 CYTTIO € iH(OpMAaIli€efo, TOMy BBa)Ka€EMO, IO ITOHATTS
«IyTKM» B yMOBax iH(opMamiifHoro cycmiabcTBa HEOOXiZHO 3aMIiHUTH Ha MOHATTI
«iH(opMaIIis», sIKe € TIPAaBOBOIO KATETOPI€I0 Ta Ma€ BiMOBiTHE 3aKOHOIaBYE BU3HAUCHHS.

Buknnkae CyMHIB 1 O3Hau4eHHs YyTOK SIK «HENpPaBAMBUX». (DEHOMEHH «IIpaBaa» Ta
«Hempasaa» € QiocoPpchbkuMu Kareropismu. FOpuan4HUMH XK BIACTUBOCTSAMH iH(opManii €
TOYHICTb, IOBHOTAa Ta  JOCTOBIipHIiCTh. Ilim mocroBipHicTIO iH(MOpMaLil po3yMitoTh il
HaOJIMKEHICTh 10 MepIIoJpKepelia Ta aJieKBaTHE CIPUHHATTS 00 €KTa pO3risiay Cy0’eKTaMu
cucreMu iHdopMariitHoro mpoctopy [37, c¢. 105], m0 3a CBOE CYTTIO PO3yMi€ThCs Mif Il
TIPaBAMBICTIO.

To0T0, camMe TOCTOBIPHICTh BU3HAYAE CTYIIIHD BiIOBITHOCTI BitoOpaxxeHHs Ta (ikcartii
TOIi1 UM sIBUINA IiHCHUM OOCTaBHHAM, IO BiZOyBaJIHCS.

BpaxoByioun 3a3HaueHe, NMPOIMOHYEMO IHCIO3UINIO aHATi30BaHOI HOPMH BUKJIACTH B
IHIIM pemakiii: 3aMiHMBIIN CIOBOCIIOJNyYCHHS «IIOIIMPIOBAHHS HETPAaBIUBHX YYTOK» Ha
«TOITUPEHHS HEAOCTOBIPHOI iH(pOpMAIii».

B To0ii ke Jac, BapTO KOHCTATyBaTH, 110 B YNHHOMY 3aKOHOJABCTBI YKpaiHN BiICYTHE
BU3HAYCHHS MOHATTS «HEIOCTOBIpHA iHpopMalis». TiiymaueHHs! TaHOTO TIOHATTS, BUKJIaJeHEe
B Ilocranosi [Inenymy Bepxosnoro cyny Ykpainu Bix 27.02.2009 poky Ne 1 «IIpo cynoBy
MPAKTUKY Yy CIpaBax Mpo 3aXMCT TiAHOCTI Ta YecTi (Pi3udHOi 0COOH, a TAKOXK JIIOBOI pemyTartii
¢izuuHOi Ta topuandHoi ocoOm» [38], BIAMOBIAHO 10 $KOI, HEIOCTOBIPHOIO BBAXKAETHCS
iHdopmallisi, ska HE BIINOBigae MiHCHOCTI a00 BHKJIAJCHA HEMPaBIUBO, TOOTO MICTHTh
BiJOMOCTI TIPO ITOJii Ta SBHIIA, SKAX HE ICHYBaJIO B3araii a0o sKi iCHyBaIH, ajie BITOMOCTI Ipo
HUX HE BiIMOBINArOTH AilicHOCTI (HemoBHI abo mepekpydeHi) (1. 15 [Tocranosmn).

BBaxxaemo, 110 Take po3yMiHHS MOTPIOHO B3STH 32 OCHOBY T4 BU3HAYUTH HEAOCTOBIPHY
iHpopMamito K Oyab-sIKi paKTHIHI BiTOMOCTi a0 JaHi, sKi He BiANOBIAIOTH NIHCHOCTI, TOOTO
CTOCYIOTECS TIOJi abo SBHII, SKi B3araji He iCHyBaJH a0 iCHYBajH, ale depe3 MOpYIICHHS
MIPUHITUITIB IOBHOTH Ta TOYHOCTI HE BiJIOBIIAarOTh ab0 cymepedars OificHUM 0OCTaBHHAM, IO
BiZOyBanucs.

BaxnuBo 3a3HauuTH, WO U 3arno0iraHHs NPUTATHEHHS 1O BiINOBIAAIBHOCTI 3a
ct. 173-1 KYnAIl 3a oIiHOYHI CY/DKEHHS, 5Ki € (OpMOI0 BHpakeHHS CBOOOAM CIIOBa Ta
NOTJISI/NIB, TMiJi KaTeropilo «HejocToBipHa iHdopmauis» miananaroTe juie (GakTHyHi
TBEPJPKEHHSI, IIMCHICTD SKMX HE MOYKHA TIEPEBIPHUTH.

B mporeci kBamidikarii fiit 3a ¢t. 173-1 KYOAII 3°sscyBaHHIO MiJJIArae TAKOXK MOHATTS
«TaHIKay, T SKAM B CYIOBIll IPaKTHUIIl PO3YMIIOTh PalTOBE 3aMilllaHHA, PO3TyOJIeHICTh a00
NPOSIB  CTpaxy Yy BHUMAAKy HeOe3MeKH, 30KpeMa Taka JyMKa BHUKJIQJEHa Y TOCTaHOBI
HpabiBcbkoro paiionHoro cyny Yepkacbkoi obOmacti 05.05.2015 [24]. V  pimeHHIX
Juinposcekoro anensmiiaoro cyay Big 18.06.2021 [21], JIbBIBCEKOTO amlemAMifHOTO CYAY Bif
17.07.2020 [25] ta TepHOMmiNbCHKOrO MichbKpaiioHHOTO cyay TepHOMmiIbChKOi 00sacTi Bif
14.04.2021 [20] naHe MOHATTS TIYMa4dUThCS 3HAYHO LIMPIIE Ta 3BYYUTh SIK MCHXIYHMH CTaH
JIOAEH, TIPH SKOMY paNTOBE 3aMilllaHHS, PO3TyONEHICTh, HECBIIOMHUI, HECTPHMHHX CTpax,
BHUKJINKAHUH JIMCHOIO YH YSIBHOIO HEOE3MEKOI0, M0 OXOIUTIOE JIIOJAWHY YH 0araTthoX JIFOJIEH,
HEKOHTPOJIbOBAHE MIPAarHeHHsI YHUKHYTH He0e3MeuHOi CUTYaIlil.

BBaxaeMo OuTbII TOYHMM BH3HAYCHHs, HajaHe y poboTi I1. SIkoBieBa, BiIMOBIAHO 10
SKOTO, T/ TAHIKOIO BapTO PO3YMITH MAacOBHUH CTaH CTpaxy Mepell HasBHOI abo YSBHOIO
HeOe3MeKo10, 10 TNPHU3BOAUTH JI0O HEKOHTPOJILOBAHOI, XAOTHYHOI Ta/abo ippamioHaIbHOI
moBeTiHKY Jrojei [10, c. 71].

Ha namy nymKy, Take po3yMiHHS NaHIKM IOBHICTIO BifoOpaka€ CyTHICTh JaHOTO
TIOHATTS IS FOPUANYHOI KBamidikamii misHasA. Tak, HanpukiIan, iHPOpMaIis Mpo MOKIUBUI
AeimuT TMEeBHMX HENpOJOBOJIBYMX TOBAapiB HA IOYATKy KapaHTHHY, SKa CIPUYMHWIA
HEOOIPyHTOBaHE CKYNOBYBaHHS IIMX TOBApiB Ta MpH3BEia O AIHCHOTO MITYYHOro AediluTy,
MOJKE BB@XKATHCA TAaKOIO, IO CIPHYMHWIA MaHIKy, TaK AK ii MOIIMPEHHA NPU3BEIO IO
ipparioHaJBHOT TOBEAIHKH JIOICH.

[{on0 pO3YMIHHS «IOPYLIEHHS TI'POMAJCHKOTO MOPSAKY», TO BapTO 3a3HAYUTH, LIO
TaKUi TEPMiH HE 3aKPIiIUIEHO HA 3aKOHOJABUYOMY PiBHI Ta HE BU3HAYEHO Y CYJOBUX PIllICHHSX.
Y mnocraHoBax TepHOMUIBCHKOTO MiChbKpaliOHHOTO Cymy TepHOMiIbchbKoi 00JacTi Bif
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14.04.2021 [20] Ta IBaHO-®paHKiBcbKOTO Michkkoro cyny IBaHo-®PpaHKiBchKOI oOyiacTi Bix
03.03.2021 [26] numie BU3HAYAETHCS TOHSITTS «TPOMAJCHKHH MOPSIOK», SKE 3BYUUTH SIK
00yMOBIIeHa TIOTpe0aMH CYCITiTHCTBA Ta BPETYyJIbOBaHA IIPABOBUMHE Ta IHIIMMH COIIATbHUMH
HOpMaMH CHCTEMa BiTHOCHH, IO CKJIAAAIOTHCSA y TPOMAJICBKUX MICIIX B IIPOIIECi CITIIKYBaHHS
JMo#eW, i sgKa Mae Ha MeTi 3a0e3MeYeHHs CIIOKIHHOI OOCTaHOBKH CYCHUIBHOTO >KHTTS,
HOpMAaJIFHUX YMOB UIA TIpali 1 BIATIOYWHKY JIFOJEH, IPOTe HE BKA3YETHCS, IO BAPTO PO3YMITH
i HOTO MOPYIIEHHSM.

VY HaykoBiif miTepaTypi € 0arato migXoHdiB A0 BU3HAYCHHS MOHATTS «TPOMAaICHKIHA
nopsinok». Tak, B. HacTiok Bu3Hayae TrpoMajChbKUil MOPSJIOK SK CTaH COILiajbHOI
YPETYJIbOBAHOCTI, TPH SKOMY 3a0e3NeUyIOThCS JKUTTS, 370pPOB’S TPOMAJsH, iX NpaBa Ta
cB000IH, TPOMAJICHKHI CIIOKIH, MOpaJib, JFOJICHKA TiaHICTh [39].

Psin aBTOpiB BBaXKArOTh, 110 CHCTEMa I'POMAJICBKOTO HOPSAIKY BKIIOYAa€E B ceOe MopsiIoK
BOJILOBUX CYCIUIBHUX BiHOCHH, sIKi ()OPMYIOTBCS B IPOLECi CBIZOMOIO i JTOOPOBLIBHOIO
JIOTPUMAHHS TpOMaJsHaMH BCTAHOBJIEHHX Yy HOpMax IpaBa Ta HOPMAax HEIOPHIMYHOTO
XapakTepy npaBmi y cdepi comiansHoi moBeainku [39].

To6t0, B MMUPOKOMY PO3yMiHHI Oy[Ib-sIKE TIOPYLICHHS HOPM IpaBa, K€ MPU3BOIUTH 10
BIAXWJICHHS BiJ 3BHYHOTO CTaHy CYCIJIBHUX BIJHOCHH MOXE BBAXATHCS IOPYIICHHIM
TPOMAaJICBKOTO TTOPSIZIKY.

HaTomicTp, B cydacHHX yMOBaX IPUHHATTSA HEAOCTOBIpHOI iH(opMaIlii Mae HACIiAKOM
NIEBHUI BIUIMB Ha OCi0 Ta IPU3BOAMTH 10 (POPMYBaHHS y HUX YSBJICHHS IPO MOJIIl Ta SBUIIA,
o BigOYyBalOTHCS, SIKE HE BIANOBINAae MIMCHOCTI, TOOTO BBOJUTH TIPOMAJSH B OMaHy.
Buxonsun 3 Takoi iHpopmarii, ocoOu (GopMyIOTh CBOIO MO3MIII0 IMOJANBIIO y4acTi y
coliaibHOMY, €KOHOMIYHOMY, MOJITHYHOMY, KyJbTYPHOMY Ta IHIIOMY JKUTTI JAepkaBH. Tox
MOMIHPEHHS HEIOCTOBIPHOT iH(QOPMAIIIT € 3arP030I0 TPOMAJICEKOMY TMOPSIKY.

Came ToMy, cepel KBami(hikyrounx O3HaK IPaBONOPYIIEHHS, ependauyeHoro cr. 173-1
KVYnAIl, na Hamry 1ymMKy, BapTO 3a3HaYUTH MOXKIHMBICTH ()OPMYBAHHS Y HACEICHHS YSIBICHHS
mpo moxii Ta sBWINA, SKE HE BIATIOBiNae MiACHMM OOCTaBHHAM, IO BiTOYBalOTHCS, TOOTO
(dakTH4YHE BBENCHHSA IX B OMaHy Ta BHKIIOYHTH OOOB’SI3KOBY O3HAKY «IOPYIICHHS
TPOMAaJICBKOTO TOPSIIKY».

BucnoBkmu. IlincymoByoun BHIIE 3a3Ha4deHE, MOXKHA KOHCTAaTyBaTH, IO B CYyYaCHHX
YMOBax pPO3BHUTKY J€p>KaBH Ta CYyCIIUILCTBA, IIMTAHHS 3a1100iraHHs MOMINPEHHIO HEIOCTOBIPHOT
iH(opmarrii cTaso 10CuTh akTyaibHUM. OCOOJIMBO TOCTPO MOCTANA IS IPOOJIeMa y COMiaIbHUX
Mepexax, sKi IPaKTHYHO 3aJIMIIAI0THCS 11032 MEXaMH IIPABOBOTO PEryJIFOBaHHS.

Ornsijy Ta aHaii3 CyIOBHX pillleHb, NPUHHATHX 3a pe3yJbTaTaMd pO3IIIsAY CIIpas,
nopymenux 3a crarreto 173-1 Kogekcy YkpaiHu mpo aaMiHICTpAaTHBHI MPaBONOPYIICHHS,
BKa3ye Ha HM3KY HEJOJIKIB Y BU3HAYCHHI 00 €KTHBHOI CTOPOHM JaHOI HOPMH, SIKI IPU3BOJSTH
IO TPYIHOIIIB IMiJT Yac i 3aCTOCYBaHHS.

Jiis momonaHHs mpooieM, sSKi BAHUKAIOTh Ha TPAKTHIIl, Ta MiABHIICHHS e(peKTUBHOCTI
peaiizarii TaHOi HOpMH BBa)XKaeMoO 3a JOITFHE 3alpOMOHyBaTH Taki 3Mian 10 KYTAIT:

- q. 1 ct. 173-1 BUKIIacTH B Takiit pemakiii: «[lommupeHHs HeIOCTOBIpHOI iHpOpMaii,
110 MO’KEe BUKJIMKATH MaHIKy cepesl HaceJIeHHsI a00 MPU3BOIUTH 10 (POPMYBAHHS YSIBICHHS IIPO
moIi1, o BiAOYBAKOTHCS, SIKE HE BIAMOBITa€ MIHCHOCTI,

-y npumitkax o 4.1 cr. 173-1 Bu3HauuTH HeAOCTOBIpHY iH(OpMaNito K Oyab-sKi
(dakTryHi BimoMocTi abo naHi, sKi He BiAMOBIAIOTH AIHCHOCTI, TOOTO CTOCYIOThCS MOJiH abo
SBUII, SIKi B3arajii He iCHyBaJHM a0o iCHyBayH, ajie yepe3 MOPYIICHHS IMPUHIIMIIB MOBHOTH Ta
TOYHOCTI HE BIATOBIAa0Th 200 cymepedaTs AificHIM oOcTaBUHAM, 110 BiOyBammcs.
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ABSTRACT

Svitlana Bevz, Oksana Samchynska. Application of article 173-1 of the Code of Ukraine on
Administrative Offenses. The purpose of the article is to explore the issue of administrative liability for
the dissemination of inaccurate information on social networks.

The methodology includes a comprehensive analysis and generalization of available scientific and
theoretical material, case law and the formulation of relevant conclusions and recommendations. Such
methods of scientific knowledge were used: terminological, logical-semantic, functional, system-
structural and logical-normative.

Article 173-1 of the Code of Ukraine on Administrative Offenses was considered and
investigated. Besides, the court decisions made as a result of consideration of cases initiated under this
article were analysed,

It was found that these problems are caused by the definition of the objective side of the offense
through a number of evaluation categories such as «false rumors», «panic» and «public order». Besides, it
was concluded that the understanding of the concept of «false rumors» and its interpretation in court
decisions to modern trends in society and formulated problems with the qualification of acts as such that
can cause panic and public disorder. At the same time, it was proposed to replace the definition of the act
of «spreading false rumours» with «dissemination of inaccurate information», where inaccurate

ISSN 2078-3566 59


https://reyestr.court.gov.ua/Review/98973538
https://reyestr.court.gov.ua/Review/87094559
https://reyestr.court.gov.ua/Review/89017987
https://reyestr.court.gov.ua/Review/98089663
https://reyestr.court.gov.ua/Review/92312150
https://reyestr.court.gov.ua/Review/76871478
https://reyestr.court.gov.ua/Review/89620605
https://reyestr.court.gov.ua/Review/89691759
https://reyestr.court.gov.ua/Review/65760499
https://reyestr.court.gov.ua/Review/81867012
https://csecurity.kubg.edu.ua/index.php/journal/article/view/32/73
https://zakon.rada.gov.ua/laws/show/v_001700-09#Text

Hayxkosuii ¢icnux J/IYBC. 2021. Cneyianonuii sunyck Ne 2

information should be understood as any factual information or data that does not correspond to reality,
events or phenomena that did not exist or existed, but due to violation of the principles of completeness
and accuracy do not correspond to or contradict the actual circumstances that occurred. A proposal is
made to add the formation of an idea of the event that is happening, which does not correspond to reality,
as one of the qualifying consequences of this offense.

The results of the research can be used as a basis for improving Article 173-1 of the Code of
Ukraine on Administrative Offenses.

Keywords: inaccurate information, false rumors, social networks, legal regulation, public order, panic.
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CTAH JOCJLIXXEHHSI BAKOHAHHS CYJOBUX PILLIEHB
00 3ACYIKEHHUX B YKPAIHI

VY crarTi 3 mo3unii HayKoBOI OOIPYHTOBAHOCTI Ta MPAaKTHKH (DyHKI[IOHYBaHHS YCTaHOB BHKOHAHHS
TIOKapaHb Ta podaii po3KPUTO CTaH AOCIIIKEHHS IPoOJIeM BUKOHAHHS CYJIOBHX PILlIeHb II0JI0 3aCY/IXKEHUX
B YKpaiHi. 3a3HayeHo, IO cepe]] HanpsMiB TpaHchopMalii KpUMiHAIBHO-BUKOHABYOI CHCTEMH YKpaiHU B
TMICHITEHIlIapHy CHCTEMY BHAUICHO TaKWil 1i HANPSMOK, SK MOCHWJICHHS 3aXHCTy TpaB i CBOOOA 3aCyIlKEHHX
[UITXOM HaJeKHOTO BHKOHAHHS CYZOBOTO DIIICHHS BiANOBIIHO O BUMOT MDKHAPOJHHX INPABOBUX aKTiB i
3000B’s13aHb HAIIO] AEP>KABHU TIEPET €BPOTIEHCHKIM Ta CBITOBUM CITIBTOBapHCTBOM.

Knrwuosi cnosa: noxapanms, O00CRIONCEHHS, GUKOHAHHS, CYOO08i PIUleHHs, Micys Hece0600u,
npobayis, 3acy0iceHi.

HocTranoBka nmpobaemu. Cepen HampsaMiB TpaHchopMarii KpUMiHATEHO-BUKOHABUOL
cucrteMd YKpaiHH B TICHITCHIIapHY CHCTEMY, BapTO BHIUIMTH TAaKWUH I HANPSAMOK, SIK
MTOCWJICHHS 3aXHCTY MpaB i CBOOOJ 3aCy/KEHHX MUITXOM HAaJEKHOTO BUKOHAHHS CYIOBOTO
pIIIEHHS BIiAMOBIMTHO IO BUMOT MDKHAPOJHHX IPABOBHX aKTiB i 3000B’s3aHb HAIIOI JIEPKABH
nepesn €BPONEHCHKMM Ta CBITOBUM CIIBTOBApUCTBOM. 3BaXKal0WM Ha Te, LIO IpolbiiemMa
JOCITI/DKEHHSI BUKOHAHHS CY/IOBHX DILIEHb LIOAO 3aCy/PKEHHX YKpaiHi Mae CBOIO BHJIOBY
XapaKTEePUCTHKY, & TOMY IX pOJIb SIK PEryJsiTopa CyCHiIbHUX BiJHOCHH HEBIIMHHO 3POCTAE.

s HaykoBa cTaTTd MIATOTOBIEHA B pamMKax (YHIAMEHTAIbHOTO IOCIIJKCHHS
«KpumiHambHO-BUKOHABYI 3aca il BUKOHAHHS CYJIOBHX PIllIeHb MO0 3aCyKEHUX B YKpaiHi»,
3a TpbOMa HANpSAMKaMH JOCTIJDKCHHS; 1) HAayKOBO-METOJOJIOTIYHI Ta TPHUKIAIHI 3acaiu
BUKOHAHHS CYyJOBUX pillleHb LIOAO 3acy/KEHHMX B YKpaiHi; 2) peamizauis cy0’ekramu
BHKOHAHHS CYIOBUX pillleHb MIOJO 3aCy/DKCHUX B YKpaiHi; 3) 0OCOONMBOCTI BUKOHAHHS
CYJZIOBUX pillIeHb III0JI0 3aCy/KEHUX B YKpaiHi.

OT03, Npo06IeMH BUKOHAHHS CyJJOBHX PillIeHb I0JI0 3aCyIXKEHHX B Y KpaiHi HAIeXaTb J10
YHCIla MaJIOJOCIIUKEHUX B HAyIll KpUMIHAJIbHO-BUKOHABUOTO NpaBa YKpainu. Takuii BUCHOBOK
IPYHTY€ETBCSl HAMH, 30KpeMa, Ha TOMY, 1[0 32 POKH He3aleXHOCTi YKpaiHu He OyJo 3aXHUILIEHO
JKOJTHOT KaHAWAATCHKOI, HE TOBOPSYM TPO JOKTOPCHKY JIHcepTalii, ska O BHCBITIIIOBaNa
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aKTyaJbHI MpoOJeMHU BUKOHAHHS CyJOBHX PillIeHb 100 3aCy/LKEHHX B YKpaiHi.

Oco0nnBO akTyaJbHOIO L mpobiema, Koiu, 3rigHo 3 KoHuenumiero pedopmyBaHHS
(po3BUTKY) IeHiTeHIIapHOI cHCTeMH B YKpaiHi, BinOyBaeThcs ImmpokomacmradbHa pedopma
KPHUMIHAIIBHO-BUKOHABYOI CHCTEMH YKpaiHH i ii TpaHchopMaliis y meHiTeHmiapHy ciucremy [1].
ToMy BapTO TOTOAWTHCS 3 TMO3MIIEI0 BITYM3HAHOTO BueHoro O. Spmmuma mpo Te, Mo
CIPaBXHIO €T0Xy NEePEeKUBAE CHOTOAHI KPUMiHAIHFHO-BUKOHABYA CITyk0a YKpaiHH, OCKIIBKA
«3a POKU HE3aJEKHOCTI OYyJI0 MPUIHATO AECATh OPIMIHHNK JOKYMEHTIB MO0 pedhopMyBaHHS
CHCTEMH BHKOHAHHS IOKapaHb, a II0 CIPaBKHbOMY BaroMHX pE3yJIbTaTiB OO TEmep He
JnocsirHyTo. UM, MOKe, 0 TakuX pe3yibTaTiB Ciif BigHecTH obnagHaHHs VIP — kamep y
cmimuux i3omaTopax?» [2, c. 51]. Uu, Moxe, KOHCepBallis 27 BHUIIPABHHUX KOJIOHIH, SKi, Ha
JKaJib, TaK 1 HE CTaIH 00’ €KTaMH PO3MPOIAKY.

Xo4a, SIK TOKa3yloTh Ipalli BITYM3HSHHUX 1 3apyODKHMX BYEHHMX, BUKOHAHHS CYJOBUX
pillIeHb II0/0 3aCy/UKEHHX, sIKi BiOyBalOTh KpUMiHAJIBHI IOKapaHHs, SIBJISIE COOOI0 CKIAIHY
KpUMiHaJIbHO-BUKOHABYY MpoOJeMy He TUIbKM Juiss MiHicTepcTBa focTulii YKpaiHu, sK
MpaBoOHACTYMHUKA Jlep:kaBHOI IMeHiTeHIiapHOI ciry)0 YKpalHd, a TaKoX 1 I 3aCyDKeHHX 1
aZMiHICTpaIlil YCTAHOBH BUKOHAHHS MOKAPAHb T4 YIIOBHOBAYKCHHUX OpPTaHiB Mpooarii.

Omxe, Ha Hally IyMKy, AOCHI/UKCHHS TNpOOJIEMHM BHKOHAHHS CYJOBHX PIIIEHb MO0
3aCyDKEHHX B YKpaiHi MOKa3ye BipHICTh BUOPAHOTO HAMH aJTOPUTMY JOCIIHKEHHS KPIMiHATHEHO-
BHKOHABYMX 3aCaj] BUKOHAHHS CYIOBHUX PIIICHb II0/I0 3aCYDKEHNX B YKpaiHi.

AHaji3 my0aikaniii, B SKHX 3aM04YaTKOBAHO BupimeHHs uiei mpodaemu. Okpemi
aCIIeKTH JIOCIIJDKEHHsT MpoOJieMH BHKOHAHHS CYIOBHX pIllIeHb IOAO 3acy/DKEHHX B YKpaiHi
PO3MIIsIAIMCS Y HAyKOBUX MpallsiX TAKUX BITYM3HSHUX BUYEHHX, sK: K. ABTyx0B, A. Boratupnos,
I. BoratuproB, O. boraruproa, K. bonmapesa, B.Kosanenko, B.Kononenscbkuii, O. Koo,
A. Konomuuna, B. Kupwmok, O. Kpachokyrcekuit, O.IBanbkoB, B. JIboBoukin, M. I1y3upsoB,
O. Illkyra, I.fIkoBenp Ta iH. BomHouac y KOHTEKCTI BHMpPOOJEHIH y Wi CTarTi TEMaTHKH,
JIOCTI/DKEHHST YUYCHUX HOCSTH OJMHHYHUK XapakTep, IO ¥ BUCTYNIIO JOAATKOBUM apryMEHTOM
MIATOTOBKY JTAHOI CTATTI.

Bapro Tako HarolocwTH, IO camM€ y MEPCOHATY YCTAaHOB BHKOHAHHS IIOKapaHb Ta
mpo0arii BUHUKAIOTH IIEBHI TPYIHOIII, ITOB’5I3aHI 3 HENTOCKOHATICTIO KPHUMiHATbHO-BUKOHABYOTO
3aKOHO/JABCTBA B YACTHHI BUKOHAHHS CYJOBHX PIIIEHb 100 3aCy/LKEHNX B MICIIIX HECBOOOIIH Ta
KJIEHTIB Mpo0aItii, siki BigOyBarOTh AIbTepPHATHBHI BUN MTOKAPAHb.

Mera. 3 omisigy Ha 3a3HaueHe BHMHMKJIA HEOOXIIHICTh JOCII/PKEHHS KPHUMiHAJIbHO-
BUKOHABYMX 3acajl BAKOHAHHS CYJOBUX PIllIEHb MO0 3aCy/DKEHUX B YKpaiHi Ta MpHUBEACHHS
X IO Kpalux Hal[lOHAJIbHUX Ta 3apyOiKHUX MPAKTHK.

Buknax ocHoBHoro marepiaay. CydacHe pedopMyBaHHS KpHUMiHalIbHO-BUKOHABYOT
cucreMn YkpaiHu 1 1 TpaHchopmaniss B TEHITEHIiapHYy CHCTEMY TICHO MOB’si3aHE 3
JUHAMIYHICTIO JIisUIBHOCTI MalOyTHHOTO TEHITEHIIapHOTO BiZOMCTBA, 3aBIaHHS SKOTO
BU3HAYUTH CTPYKTYPHO NPaBWIBHUI ILIAX peasizalii aJeKBaTHUX, MOPAJIBHO, COIaJbHO Ta
€KOHOMIYHO BHIIPAaBIAHUX BHAIB KPUMIHAIBHUX MOKapaHb 3a BYMHEHE KpHMiHaJIbHE
MIPaBOIIOPYIICHHS B MICIIIX HECBOOOIH.

Bitumsnsaanii BueHuit A. BoraTupbhoB y BIaCHOMY IOCTIKCHHI BIpHO 3a3HAYUB, IO
BHOIp YKpaiHOIO €BpOINEHCHKOTO BEKTOPY PO3BUTKY BHMarae (OpMyBaHHS y CYCITUIBCTBI
HOBUX CTaHAApTiB 3a0e3leueHHs NOTPUMaHHS IpaB JIIOJUHU, TPOMAaASHUHA, Cepel SKHX:
HEYXWIbHE JIOTPHMAaHHS BHUMOT 3aKOHY OyIb-SKOI0 0C000f0, fIKa NPOXHWBAE Ha TEPHUTOPIii
KpalHu; AOTpUMaHHA 3 OOKy AepkaBd 1i IHCTHTYIIH Npe3yMmInii HeBHHYBATOCTi; HaJaHHSI
MOXKJIMBOCTEH JIIOJMHI peali3yBaTH COIiallbHI I[IHHOCTI; 3aXUCT AiTeH, JIIOJIeH TIOXWIOTO BiKY
Ta IHIIKUX COI[iaJbHO HE3AXMIIEHUX BEPCTB HACEIEeHHs Tomlo [3, ¢. 16].

OTo3X, HE HaJIe)KHE BUKOHAHHS ITEPCOHAJIOM OPTaHiB 1 yCTAaHOB BUKOHAHHS MOKapaHb Ta
npoOarii cy/10BUX pillleHb MIOA0 3aCyKEHUX CBIAYUTH PO HASBHICTH CEPHO3HUX HENOMIKIB 1
cynepeyHocTel y nisutbHOCcTi MiHicTeperBa focTuiii YkpaiHum sk cy0’ekra pearizamii
JIep>KaBHOI MOJIITHKK Y chepi BUKOHAHHS MOKapaHb Ta Mpo0allii, a TAKOXK K OpTaHy BiJIOMYOTO
KOHTPOJIIO 32 BUKOHAHHSM CYJJOBUX PIIlIeHb III0JI0 3aCy/KEHUX B YKpaiHi.

3arajoMm BapTO 3a3HAYMTH, 1[0 HE BUKOHAHHSAM CYIOBHX DIllIeHb IIOJ0 3aCy/KEHUX B
VYkpaiHi CTBOpPIOE B MICISIX HECBOOOJIM Ta B YNOBHOB&)KEHHX OpraHax HpoOarii IiaBHIIEHY
CycIIbHY HeOe3IeKy, OCKUIBKHM IX He BHKOHAHHS IOPOJKYE Cepel 3acyIKCHMX YHCICHHI
cKapru 1o €BponenchKoro Cyay 3 npas JIOAUHH.

Kpim 116010, HE HaJe)KHE BUKOHAHHS CYJOBOTO DIIICHHS TEPCOHATIOM OPraHiB Ta YCTaHOB
BHKOHAHHSI TIOKapaHb CTBOPIOE TIEPeIyMOBU 0coOHCTOl Oe3nekn 3acymkennx. Came crarts 10 KBK
VYkpainu, sika Oyna Brepiie Benena 10 HoBoro KBK VkpaiHu Bu3Hauae, 1Mo y pa3i BUHUKHEHHS
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HEOE3MEKH KUTTIO 1 3I0POB’I0 3aCYIDKEHHX, SIKI BiIOYBAIOTh MOKApaHHs Y BUJI aperuTy, OOMEKeHHS
BOJIi, TPUMAaHHSI B AMCIUILTIHAPHOMY OaTallbiOHI BIICHKOBOCITY>KOOBIIIB 200 1030aBJIEHHSI BOJIi, BOHI
MalOTh TIPAaBO 3BEPHYTHCS 13 3aBOIO 110 Oy/IB-SKOI MOCAI0BOI 0COOH OpraHy Ui YCTAHOBH BUKOHAHHS
TIOKapaHkb 3 TIPOXaHHSM TIPO 3a0e3MedueHHst ocobucToi Oe3mnexw [4].

Ockinpku mocamoBa ocoba MicCIlb HECBOOOIM UM YIOBHOBAXKCHOTO OpraHy mpoOariii
3000B’s13aHa HaJNC)KHUM YHHOM BHKOHATH CY/AOBE pIMIEHHS IIOAO0 OCOOW, BiIHOCHO SKOI
0OBHHYBaJIbHNI BUPOK BCTYIHB B 3aKOHHY CHITY, TO Ha Hel IOKJIaZeHO 000B’SI30K CBOEYACHO
BXKUTH HEBIIKJIATHUX 3aXO0JiB IMIOA0 3a0e3meueHHs 0cOONCTOI Oe3rmekn 3acyHKeHOTo. A ToMy
came JisIbHICTh YCTaHOB BUKOHAHHS TIOKapaHb Ta YHOBHOBa)XEHHX OpraHiB nmpobaii BumMarae
Bif ii ajgMiHiCTpalii NMPUHIMIIOBO HOBOTO MiJXOXy /10 BUKOHAHHS CyJOBOTO DIiMIEHHS IOJ0
3acy/keHuX. [Ipn 1bOMY NOKTpHHAJIbHHM € PiBEHb, KUIBKICHHX 1 SKICHMX TOKa3HHKIB He
BUKOHAHHS CY/IOBOTO PILLICHHS [IEPCOHAJIOM BHIIE TIEpEPaxOBaHUX MiIPO3ALTIB.

Otxe, 1O CyTi NpaBO 3aCy/PKEHOTO Ha O€3NeKy NMpHM BUKOHAHHI CYJOBOI'O DILICHHS
BUCTYIIA€ TOJIOBHUM 00’ €KTOM KPHUMiHAJILHO-TIPABOBOI OXOPOHHU, IO B CBOIO Uepry 3abesnedye
3axMCT IpaB i cBOOO/ 3aCyIKCHUX y JaHii cdepi.

B KoHTekcTi HAmOro MOCHIIKEHHS MIKaBOIO € TO3WIisS 3apyODKHHX BUYCHHUX
B. KynpsieueBa ta B. EMiHOBa, siki BBa)aroTh, IO OCKIIBKH Oe3lleka 0cOOHM € TOJIOBHUM
00’€KTOM KpHUMiHAIBFHO-TIPABOBOi OXOPOHH, TO HACWIBHUIIBKI Iii CIiJ aHANi3yBaTH y TPyIIi
HACWJIBHUIBKUX 3JI0YMHIB, TUM IT1adue, 10 BOHK MAlOTh 0arato CHUTbHUX KPHUMIHOJOTIYHUX PHC
i3 TpagULiIHHIMHA 3J0YHHAMH, SIKi CHPUYHHSIOTH KOy 3I0POB’I0 [5, c. 346].

BonHouac, He BU3HAUEHICTh MOHATTS BUKOHAHHS CY/IOBOTO PIIIEHHS IOJI0 3aCYIKSHUX
HE JI03BOJIMTH MIi3HATH HOTO CYTHICTh, PO3KPUTH 3MICT, BCTAHOBUTH iCTOTHI ()OPMHU 1 criocoOu
BUSBY, IO B IIJIOMy HETaTHBHO BIUIMBA€ HA CTaH, PIBEHb Ta TEHICHINI BUKOHAHHS 1
BinOyBaHHS MOKapaHHA B Micusix HecBoOoau Jlep:kaBHOI KpHMiHAIbHO-BUKOHABYOI CIIYXKOH
VYxpaiuu (mani — IKBC Ykpaiuu).

BumesukiazeHe cBiqUNTh PO CKIATHICTh AOCIIKEHOI MpobiaeMu, Ii HEOAHO3HAUHE
CIPUHHATTA KPUMiHAIFHO-BUKOHABUOK HAYKOIO, TOCTPY HEOOXiTHICTH TEOPETHYHOTO i
MIPAaKTHYHOTO aHaNi3y I eMITipUYHOTO BUBUEHHS 3 METOIO HAIAaTH IEPCOHATY YIIOBHOBAKEHUX
opradiB mpobarii Ta ycTaHoB BukoHaHHS nokapanb [IKBC YkpaiHu BiIMOBiTHIX METOAHMIHUX
PEKOMEHAIIH 110,10 BUKOHAHHS CyIOBHX PIllIeHb IIO/I0 3aCyPKEeHNX B YKpaiHi.

BaxnmuBo 3a3HauMTH, IO KOMIUIEKCHOTO KPHMIHAJIbHO-BUKOHABYOTO JIOCHIKCHHS
BHUKOHAHHS CYJJOBUX PIllIeHb LIO0 3aCy/XKEHUX B YKpaiHi Ha JOKTPHHAILHOMY PiBHI 38 POKH
HE3aJIe)KHOCTI KpaiHW BITYM3HSHMMHU BUSHHMH He IpoBojuiocs. [IpoBeneHi nociimpKeHHs
BiTUM3HSHUMHK BueHMMH B. JIboBoukinum (2012 p.), O. IBanpkoBum (2016 p.) Ta
0. KpacHokytcbkuMm (2019 p.) 3akiaiu BiAMOBIAHI MMiIBAJIMHU Ta CBOKO BUIOBY crenudiky He
TUIBKY 7151 peanizaiii YKpaiHow MKHAPOJHUX CTaHAApPTIB Y cdepi 3aXHUCTy MpaB 3aCyPKEHNUX
B MICISIX HECBOOO/IH, a 1 B IUIOMIMHI BUKOHAHHS CYJIOBUX PIllICHB II0/I0 3aCYKSHHUX B YKpaiHi

ToMmy BUKOHaHHS CyIOBHX DIllIeHb IIOJO 3aCYMKEHUX B YKpaiHI MH PO3IILIIAEMO, SIK
LUTICHUH KOMITIEKCHHH (PeHOMEH, 10 Ma€ CBOi BIIACHI 3aKOHOMIPHOCTI iCHYBaHHS, PO3BHUTKY 1
BiITBOPCHHS, 2 TOMY HOTO BHBUYCHHS JIGKUTH B CHCTEMHOMY 1 MIXIUCIUIDTIHAPHOMY ITiIXOI1
JOCII/DKEHHSI B MeXaxX HayKOBHX pO3BIIOK KPHMIHaJIbHO-BUKOHABYOI Ta KpPHUMiHAJIBHO-
MpoLeCyaJIbHOT HAyKH.

IpoBeneHi ocTaHHIM YacoM JOCTiIKeHHST B cdepl BUKOHAaHHS 1 BinOyBaHHs IMOKapaHb
CBIUMTH TIPO T€, IO CHOTOAHI OCOONHMBO aKTyaJIbHHM CTajl0 BHWBYEHHS INUTAHHS IPOOJIeM
BHKOHAHHS CyJOBHX PIIlI€Hb II0/I0 3aCy/KeHUX B YKpaiHi. JIo pedi, Ile MMTaHHS € akTyanbHUM i
JUTst cepr BUKOHAHHS MOKapaHb Y BCIiX HUBLTI30BaHUX JepKaBax y SKMX Ha 3aKOHOJABUOMY piBHI
BCTaHOBJICHO, 10 3aCy/DKCHHH KOPHCTYEThCS BCIMa IpaBaMH JIOAMHMA 1 TPOMaJsIHMHA, 32
BHUHSTKOM OOMEKEeHb, SIKi BU3HAYEHI 3aKOHOM 1 BCTAHOBJICHI PIICHHSIM CY/Iy.

Binmpir Toro, 6yaydu wienom Opranizanii O0’emnannx Harmilt, Pagn €Bponu Ta iHIINX
ABTOPUTETHUX MDKHAPOAHUX OpraHizamil, KOKHa 13 JepkaB y4dacHHIb B3sula Ha cebe
IOpUAMYHI 3000B’s3aHHS TPUBECTH HaI[lOHAJbHE 3aKOHOAABCTBO /IO 3arajlbHOBHU3HAHUX
NPUHUHMIIB 1 HOpM Yy cdepi 3axucty mpas i cBoOo[ 3acymkeHux [6, c. 14]. Tak, Ykpaina e y
2004 p. npwiiHsuta 3akoH «lIpo 3araysibHOAEpXaBHY Nporpamy afamnTaiii 3aKOHOJABCTBA
VYkpainu 10 3akoHoAaBcTBa €Bponelcskoro Corosy», a B 2014 poni — «IIpo BHECeHHs 3MiH /10
KpumiHaapHO-BUKOHAaBYOTO KOAEKCY YKpaiHM IOAO ajamTaiii I[paBOBOTO CTAaTycy
3aCy/PKeHUX JI0 €BPOIEHCHKHUX CTaHIApTIB, SKi 3aKJaJd OCHOBH BHJO3MIiHH KPHUMiHAJIbHO-
BHKOHABUYOTO 3aKOHOJ]AaBCTBA 3 ypaxyBaHHSM BUMOT 1 HOpM €BPOMEHCHKOTO mpasay [7, c. 35].

BaxmmBUM KpOKOM y IIbOMY HaIpsiMi CTaJIO TaKOX NMPpUHHATTS HarioHanapHOI cTpaTerii y
cthepi npaB moguHM (3aTBepmKkeHoi Ykaszom [lpesunenta Ykpainu Bing 24 Gepesns 2021 p.
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Ne 119/2021) [8], Ctparteril po3BUTKY CUCTEMHU MPABOCYAS Ta KOHCTUTYLIITHOTO CYJIOYHHCTBA
Ha 2021-2023 poku (3arBepmkenoi Ykazom [Ipesunenta Ykpainu Bin 11 uepBus 2021 p.
Ne 231/2021) [9], moONOXKEHHS SKAX HAa OyMKY BiTamsHsHOro BueHoro M. ITysupboBa
OpI€HTOBaHO: TO-TIEpIIE, HA IMiABHIICHHA piBHA (OpManbHUX 1 NPAKTUYHUX KaHATIB
KOMYHIKallii MDK OpraHaMd JAep:KaBHOI BIAAW Ta €BPONCHCHKIMH W MiKHAPOTHIMH
MapTHEpaMH; MO-Apyre, Ha HaOMMKEHHA YKpaiHCHKOTO 3aKOHOAABCTBA MO CTAaHAAPTIB
€pporreiicekoro Coro3y; MO-TpeTe, Ha MoJaiblie pedOopMyBaHHS NCHITECHIIAPHOI CHCTEMH
VkpaiHM [OUIIXOM BIPOBA[UKEHHA B TPAKTUKY KPHUMIHAJIPHO-BUKOHABYMX  yCTaHOB
MIXKHAPOJHOTO JOCBIYy TCHITCHINIAPHOI MISIBHOCTI Ta BUMOT €BPOICHUCHKUX CTAHIAPTIB Y
cdepi BUKOHAHHS MOKapaHb 1 MOBOMKEHHS i3 3acymkenumu [10, c. 7-8].

ChoromHi Oe3lepeyHUM € TBEP/DKCHHS, IO BHKOHAHHS CYJOBUX pIllleHb MO0
3aCy/PKeHHX B YKpaiHi € He TUIbKM e(EeKTHBHUM pEryJsToOpoM KpUMiHAIBLHO-BUKOHABUMX
NPaBOBIIHOCKH, a B3araji IIOBHICTIO BHMKOHYE OCHOBHY METy IIOKAapaHHs BHIIPAaBJICHHS 1
pecomianizalio 3acy/PKeHHX Ta 3aro0iraHHs BUMHEHHIO HOBHMX 3JIOUMHIB SK 3aCy/PKCHUMH,
Tax 1 IHIIUMHA 0COOaMHU.

Bapto 3a3Ha4nTH, 0 cepes HAYKOBIIB y TaTy3l KpUMiHAIBHO-BUKOHABUOTO TIPaBa HE iCHye
TaKOro HAayKOBOTO OCMHCICHHS, sikeé O Oyso goctaTHE Uil €(EKTHBHOTO KPWUMiHAIBHO-
BHKOHABYOTO 3a0€3ME€UCHHSI BUKOHAHHS CYIOBHX PIlICHb IOJO 3aCyKCHHX B YKpaiHi. Tomy
30BCiM He TOTpeOye OCOONMMBUX [OKa3iB IOJOXKEHHS, BIANOBITHO $KOTO BaKIMBUM
MOKa3HUKOM Ta YMOBOIO €(peKTHBHOCTI BiZlOyBaHHS 3aCyKEHIMHU KPHMiHAJIBLHOTO ITOKapaHHs
€ TOTPUMaHHsI IEPCOHAJIOM BUKOHAHHS CY/IOBHX PILlICHb.

CtocoBHO 11pOTO BiTUM3HSIHUN BueHH O. JIeB4eHKO y MOHOTpadiYHOMY NOCIHIiIKEHH]
«[IpobnemMy NpaBOBOrO pEryJIOBaHHS CYCHUIBHHX BiJHOCHH: 3arajlbHOTEOPETUYHI aCIEKTH
3a3Hayae, 10 3HayHa YacTMHA HOPM IMpaBa B KOHKPETHOMY ETHOMEHTAJILHOMY
(HaIiOHATBPHOMY) TIOTITUKO-TIIPABOBOMY MPOCTOPI /i€ HE IOBHOK MIpO0, OCKIJIBKH 3aKpiIUicHi
HUMH IHTEpeCH He BIANOBINAIOTH iHTEpecaM CyO’ €KTiB KOHKPETHHX IPAaBOBITHOCHH,
OpI€HTOBaHHX HA 1HIY IIKANY MiHHOCTEH i BITHOCHH Y TIOPiBHSAHHI 3 IIIHHOCTSMH, Ki IepiKaBa
MIparHe 3a JOTIOMOTOI0 TpaBa 3aKPIlUTH i 3alpOBaUTH B pealibHEe KUTTS comiymy [11, c. 6].

Omxe, NpoBeZIeHNI HAMHU aHaJl3 CTaHy HAYKOBHX PO3BIIOK BHKOHAHHS CYJOBHX pillIEHb
IIOJI0 3aCy/DKEHHX B YKpaiHM a TakoX BHBYEHHS HOPMAaTHBHO-TIPABOBHX JDKEPEN 3 O3HA4YeHOI
NpoOJIeMAaTHKY HA/AIOTh IMIJACTABH CTBEPPKYBATH, IO JlaHA TeMa JIOCII/PKCHHS € HarajlbHUM
MIUTAHHSM ChOTOJICHHS T4 MAe TEOPETUYHO-TIPUKIIAIHUN XapakTep, a ToMy MoTpedye akTHBi3awil
HayKOBLIB Y LIbOMY HAIIPSIMI.

Kpim Toro, aHaii3 Cy4acHOTrO BITUM3HSHOTO CTaHy HAYKOBHX JIOCIIPKEHb BHUKOHAHHS
CYZIOBHX pIIICHh MIOO0 3aCy/KEHHX B YKpaiHH, HaJaB MOXJIMBICTH [IATH BHUCHOBKY, IO
cydyacHa KpHMiHaJbHO-BUKOHaBYa Hayka InepeOyBae B TakOMy CTaHOBHIII, KOJIHM TOTpeba B
PO3pOOIEHHI /1i€BOT TEOPETHYHOT KOHIEMI] BUKOHAHHS CYJIOBHMX DIllleHb LIOJO 3aCy/KEHUX B
VYKkpainn crae nenani rocTpimioro, aje # HEeMHHYYOlO0, SIKIIO BOHAa B KoTpe Oepe Ha cebe
CMINMBICTh BU3HAYMTH IUISXM CBOTO PO3BUTKY Ta MPETEHAYE Ha poib e(EeKTHBHOTO
perynsTopa KpUMiHaJIbHO-BIKOHABYHX BiTHOCHH B MICIIIX HECBOOOH Ta OpraHax mpooarii.

OCKUTBKH aHali3 JHKepeNbHOI 0a3u JOCIHiIKESHHS 3aCBITYMB BIpHICTH BHCYHEHOI HAaMU
rinore3 mpo Te, IO BUKOHAHHS CYAOBHX pilleHb IOAO 3acCy/PKEHHX B YKpaiHH moTpedye
OKPEMOT0 HAYKOBOTO TMOILIYKY, MU IIOCTaBHJIM 32 METy BHPILIMTH JaHE 3aBAaHHs, 10 ©
BHCTYIIIJIO TOJATKOBUM apryMEHTOM IIijI 9ac BUOOPY TEMH JOCITIIKESHHS.

BucnoBku. IlizcymoByrour BHKIaJeHe B Iid CTAaTTi, MOTPIOHO 3a3HAYMTH, IO CTaH
JIOCTDKEHHS Tpo0JieM BHUKOHAHHA CYJOBHX pIlIeHh M0N0 3aCyMKEHHX B  YKpaiHu
XapaKTepU3yeThCsl HEJOCTATHBOK KUIBKICTIO HAYKOBUX Mpallb MPUCBSYEHHX OKPEMHM acleKTam
i€l poOJIeMaTHKH.

XapakTepHOIO PHCOI0 CTaHy HayKOBOTO JOCIHI/DKEHHs BHILEBKa3aHOI MPOOJIEMH € TaKoX
HAayKOBI Tpali y SKHX, JOCIIIHWKH NOPYIIYBajJId, BUBYAIM Ta BHUPINIyBaId OKPEMI ACIEKTH
BUKOHAHHS CyIOBHX pillleHb IIOJ0 3aCy/PKEHHX B YKpaiHM Ta 3apyObKHHMX KpaiHax. Ha sxaib,
OKpeMi pallioHaJIbHI HANPSMKH BIOCKOHAJICHHS YMHHOTO 3aKOHOJABCTBA a00 IMPAaKTHKH IX
3aCTOCYBaHHS INOJO MpPEAMETY JOCHDKEHHS TaK 1 He 3HAHIUIM CBOrO BUPIIICHHS
MiHicTepcTBOM rocTHLii YKpaiHu.

Binpiie Toro, y BUBUSHHX HAMH HAyKOBHX MpAIlX B3arajl, HEIOCTAaTHHO MPHIIICHO YBaru
BUBYEHHIO CY/IOBOT IIPAKTHKK €BPOMNENCHKOTO CY/y 3 MpPaB JIFMHH 100 HE HANIEKHOTO BUKOHAHHS
B opraHax mpoOaifii Ta ycTaHOBax BHKOHAHHs IOKapaHb BHKOHAHHS CYJOBHX pIlIeHb MIOAO
3aCy/KEHUX, a 116 B CBOIO YEpPry Ja€ IiJICTaBM TOBOPHUTH IPO 3arajibHe OadeHHs 00 mpodieM, sKi
XapaKTepH3yIOTh BIATOBIAHY MPAKTHKY 3BEPHEHHS 3aCy/DKEHHUX 3a 3aXHCTOM CBOIX IIPaB.
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ABSTRACT

Ivan Bohatyrov, Alla Vasyuk. The state of the study of the execution of court decisions on
convicts in Ukraine. From the point of view of the scientific validity and practice of the functioning of
penal and probation institutions, the article reveals the state of research into the problems of the execution
of court decisions on convicts in Ukraine. It is noted that among the directions of the transformation of
the penal system of Ukraine into the penitentiary system, such a direction as strengthening the protection
of the rights and freedoms of convicts through the proper execution of a court decision in accordance with
the requirements of international legal acts and the obligations of our state to the European and world
community is highlighted. In view of the fact that the problem of studying the implementation of court
decisions on convicts in Ukraine has its own specific characteristics, the article proves that their role as a
regulator of public relations is constantly growing.

The article was prepared as part of the fundamental study «Criminal Enforcement Bases for the
Execution of Court Decisions on Convicts in Ukraine,» in three areas of study; 1) scientific,
methodological and applied basis of execution of court decisions on convicts in Ukraine;
2) implementation by the subjects of execution of court decisions on convicts in Ukraine; 3) peculiarities
of execution of court decisions on convicts in Ukraine.

Consequently, the problems of enforcement of court decisions on convicts in Ukraine are among
the little-studied in the science of criminal enforcement law of Ukraine. This conclusion is based, in
particular, on the fact that during the years of independence of Ukraine not a single candidate was
defended, not to mention a doctoral dissertation that would cover the current problems of the execution of
court decisions on convicts in Ukraine. This problem is particularly acute at a time when, according to the
Concept of Reform (Development) of the Penitentiary System, Ukraine is undergoing a major reform of
the penal system and its transformation into a penitentiary system.

It has been proved that a characteristic feature of the state of scientific research of the above
problem is also scientific works in which researchers violated, studied and solved certain aspects of the
implementation of court decisions on convicts in Ukraine and foreign countries. Unfortunately, some
rational areas of improvement of the existing legislation or the practice of their application in the subject
of research have not found their solution in the Ministry of Justice of Ukraine.

Moreover, the scientific papers we have studied do not give sufficient attention at all to the study
of the jurisprudence of the European Court of Human Rights regarding inadequate enforcement in
probation authorities and penal institutions of the execution of court decisions on convicts, which in turn
gives rise to a general view of the problems characterizing the corresponding practice of convicts for the
protection of their rights.

Keywords: punishment, study, execution, court decisions, custodial settings, probation, convicted.
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JOKTPUHAJIBHI IIIAXOAN 1O BUSHAYEHHS
CTPYKTYPU MEXAHI3MY OXOPOHH ITPAB JIIOAUHHN

Po3rnsHyTO HasBHI B CydacHiil mpaBHUYIN Hayli MiIXOOW A0 BU3HAYCHHS €JIEMEHTHOTO CKIIAIy
CTPYKTYpH MeEXaHi3My OXOpOHM MpaB JOAWHHA. Ha OCHOBI aHami3y CyIKeHb NpPaBHHKIB Ipo Lei
MEXaHi3M 3alpONIOHOBAHO TEOPETHYHY MOJIENb CTPYKTYPH JOCIIDKYBAHOTO SIBUILA AEPKaBHO-IIPABOBOL
IiCHOCTI, IO BMIIIly€e TaKi KOMIOHEHTH: Cy0’ €KTHO-1€0JIOTIYHUH (CYy0’ €KTH MPaBOOXOPOHHU B €THOCTI 3
iX MPaBOCBIIOMICTIO Ta MPABOBOIO KyJIbTYpOK), IHCTPYMEHTAIbHO-(QYHKIIOHATHHUI (CTAaHOBUTH
CYKYITHICTh FOPHIMYHUX 3aC00IB, 1[0 Peasi3yloThCsl B IPABOOXOPOHHIHN 1 MPaBO3axXHCHIN IisIIBHOCTI Ta y
MeKax IPaBOOXOPOHHUX 1 MPaBO3aXHCHUX BiJTHOCHH BiJIIOBIJHO) Ta KOMYHIKaTHBHHH, IO SIBJIsIE COOOIO
HEOOXiHY CYKYIHICTb 3B’3KIiB MK €lIeMEHTaMH MEXaHi3My OXOPOHH IPaB JIIOAUHH.

Knrouosi cnosa: mexanizm oxoponu npag n0OUHYU, CMPYKNypa Mexanizmy 0XopoHU npaeg aioouHu,
¢y0 eKmHOo-i0eono2iuHUlL KOMNnoHeHm, IHCMPYMEHMAanbHO-PYHKYIOHATbHULL KOMNOHEHM,
KOMYHIKAMUGHUL KOMIOHEHM.

IMocranoBka mpodaemu. O AOKTPHHAIBHUX — JDKEpeN LIOA0  IpenMera
JOCII/DKEHHS CBITUUTH PO BIAMIHHICT y NOIVISAJAaX YYEHUX Ha BH3HAUCHHS E€JIIEMEHTHOTO
CKJIaly CTPYKTYPH MEXaHi3My OXOPOHH IpaB JIIOJUHH. 3a3HaYCHa T'HOCCOJIOTIYHA CHUTYAIlis
BUMarae IoJJaJIbIINX HAyKOBUX PO3BIJOK Y IIiH IapHHi.

AHani3z nyOjikauiii, B IKMX 3all04aTKOBAHO BUPilIeHHA wi€l mpodJjemu. [luranus
BU3HAYCHHS! BHYTPIIIHBOI CTPYKTYpH MEXaHI3My OXOpDOHH IIpaB JIOAWHU HE HOBE JUIA
MIpaBHUYO! HayKu. Baromuii BHECOK y HOTO po3poOKy 3pOo0OMIN TakKi BITYM3HSIHI MMPABHUKH, K
10. Benepnikos, 5. €pmonenko, A. Kyayk, O. A. Omiitauk, . Ceparok, O. Ckakys, B. Tamiid,
0. Tomuxa, H. Spmum Ta iH. BopHowyac HaykoBi Tpami IUX aBTOPIB BHPI3HSIOTHCS
HEJIOCTaTHHO MOBHOK XapaKTEPUCTUKOIO EIEMEHTHOTO CKII/ly [[LOT'0 MeXaHi3My. 3allOBHEHHIO
i€l nporajgvHy y MpaBHUYIH Hayli 1 Oyzae npucBsYeHa HAyKOBa CTATTs aBTOpa.

Hamu nocraBiieHO 3a MeTy pO3IJISIHYTH HasBHI B CyYacHid NpaBHHUYINA Haylli MiAXOAM
JI0 BH3HAYEHHS EJIEMEHTHOTO CKJIaJy CTPYKTYpH MEXaHi3My OXOpPOHHM IIpaB JIIOJUHHU Ta
OOIpYHTYBaTH BJIACHWUI KOHILENT BHYTPIIIHBOI OyIOBU BHIIEBKAa3aHOTO SBHIIA JEPIKABHO-
MIPaBOBOI AIHCHOCTI.

JlocsiTHEHHsT BU3HAUEHOT JOCIITHUIBKOI METH 3yMOBHJIO HEOOXiIHICTh BHKOPUCTaHHS
TaKOT'0 TEOPETUYHOTO IHCTPYMEHTApiI0:

1) CBITOTISTHOTO AIANEKTHYHOTO MiJXOIY, IO ITPYHTYEThCS HA NMPUHOUIAX PO3BUTKY
JOCITI/KYBAHOTO SIBHIIA, a TAKOXX HOTO B3a€MO3B’SI3Ky 3 IHIIMMH IPaBOBUMHU (peHOMEHaMH,
nepeayciM MexaHi3mamu peanmisauii Ta 3axucty npas moaumnu [40, c. 170]. 3xaunuii
Mi3HABAILHUK TIOTEHIia]l IhOTO METOMYy B KOHTEKCTI BHM3HAYE€HOI METH JOCIiIKEHHS
3YMOBJICHHH TaKUMH KaTEropisMH MIialeKTUKH, SK CHCTeMa Ta CTPYKTypa. 3 TMOTJsLy
¢inocodii cucrema sBiIsL€ co00I0 WITICHY CYKYIHICTH €JIEMEHTIB, y SIKiif BCI BOHM HACTUIBKU
OB’ s13aH1 OJTWH 3 OJTHUM, [0 CTOCOBHO 1HIIIUX CHCTEM SIBJISIOTH CO00F0 eauHe mie [1, c. 261].

Ilono cTpykTypu ciymHAM BBakaemo 3ayBakeHHs [[. KepiMmoBa, sikuii HarosomnryBaB
Ha HEOOXIZHOCTI PO3PI3HATH BHYTPIIIHIO Ta 3O0BHIIIHIO CTPYKTYPH TPABOBHUX SIBHII:
BHYTPIIIHIO CTPYKTYpy CT@HOBUTH II€BHHH 3B’S30K YacTMH €JMHOTO LIICHOTO IPaBOBOTO
YTBOPEHHS, a 30BHIIIHIO — MNEBHUI 3B’S30K ILIJICHOIO IPAaBOBOTO YTBOPEHHS 3 IHIIUMH
npaBoBumu sBumiamMu [1, c. 181-182]. BHyTpimHS cTpyKTypa, HanpuKIaa, MEXaHi3Mmy
OXOPOHH TIPaB JIIOAWHH YTBOPIOETHCS 3 TIEBHOT'O 3B 513Ky MIX i1 4aCTMHAMH — MiJICHCTEMaMHU:
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IHCTUTYLIHHOI, HOpPMaTHBHOW, (QyHKIiOHANBEHOIO (32 3amymoM lO. BenepnikoBa Ta
A. Kyuyka) [2, €. 176], a 30BHIIIHS — 3 HEBHOI'O 3B’SI3Ky MDK MEXaHI3MOM OXOPOHH IIpaB
JMIOAWHW Ta IHIINMH eJIEMEHTaMH COIiaJbHO-TIPAaBOBOTO MEXaHI3My 3a0e3medueHHs IpaB
JIFOJIHY;

2) aHTPOIOJOTIYHOTO MiAXOMy, IO TIPYHTYETbCA HAa TaKWX BaXXIMBUX NEPBUHHHUX
AQHTPOIIHUX BIIACTHBOCTAX (i3udHOI 0codw, sK ii po3yMm i BOJsL, 60 BEITHKOIO MIpoI0 came 3
HUMH HaIllOHaJTbHE 3aKOHOJABCTBO YKpaiHM NOB’s3y€ IOPUAWYHI BIACTHBOCTI CyO’ €KTiB
MPaBOOXOPOHHUX Ta TIPABO3AXMCHUX BIAHOCHH, SK-TO iX IIPaBO3NATHICTB, Ii€3IaTHICTH,
nmemikro3aatHicte [3, c¢. 30-31]. ToOTo Bu3HAHHA (I3UYHOI UM FOPUIUYHOI OCOOH
NPaBOJII€3JaTHOI0 € HEOOXiJHOIO IEepPeIyMOBOIO Ul BCTYIy y BKa3aHI IPaBOBIAHOCHHH, B
MeXax SIKMX Peati3yloThCsl IX IIOBHOBAXKCHHSI 3 OXOPOHH TIPaB JIFOIMHY;

3) crpykTypHO-(pYHKIIOHANIBHUIA METOJ JO3BOJISIE 3’SICYyBaTd BHYTPILIHIO OYyIOBY
MEXaHi3My OXOPOHH IIpaB JIIOJMHH, a TaKoX (YHKIIOHaJbHE NMPU3HAYECHHS KOXKHOI 3 HOTro
CKJIaJIOBHX €JIEMEHTIB.

Mertononoriyne 3Ha4E€HHs y MeXax 1€l HayKOBOI CTATTi Ma€ i TEOPETUYHE ITOJI0KEHHS,
II0 PO3KPUBAE 3MICT MOHATTS «MEXaHI3M OXOPOHHM TpaB JIIOAWHW», OOIPYHTOBaHE
S1. €pmonenkoM. MexaHi3M OXOPOHH IIpaB JIFOIUHHM, Ha TyMKY aBTOpa, SIBISIE COOOI0 CUCTEMY
CYCIIUTBHUX 1 JEpKaBHHUX IHCTHTYTIB, a TaKOX KOPUAWYHHAX 3acO0iB, sKi 3a0€3MeUyloTh X
(iHCTHUTYTIB) OpraHi3almiro Ta AiSIBHICTH, CHOPSIMOBAaHY Ha 3amoOiraHHSA MOPYIICHHIO MpaB i
cBOOOA JFOJMHM, NMPUIMHEHHS NPOTHIPABHOI MOBEAIHKH, BITHOBICHHS IOPYLIEHOTO IIpaBa,
BIJIIIKOAYBaHHS 3aBIAaHOI IIKOJM Ta MPUTSITHCHHS BHHHUX J0 FOPUIAMYHOI BiIMOBIJAIEHOCTI
[4, c. 27]. AHanmi3 3MicTy IBOTO CY/MKEHHS CBiIYUTh MPO HAJEXKHICTH I[BOMY MEXaHi3My,
MpUHANMHI, TaKUX CKJIAJIOBUX, SIK CyO’ €KTH, IO 3/1HCHIOIOTH MPABOOXOPOHHY MisIbHICTh, a
TaKOX IOPUINYHI 3aCO0H, 10 HUMH IOCIYTOBYIOThCS 3rajiaHi cy0’€KTH ISl JOCSTHEHHS. METH
MIPaBOOXOPOHH.

Buknan ocHoBHOro marepiany. OnHi€lo 3 MEPIINX, XTO 3BEPHYBCS O MPoOIEMH
COLIIaTbHO-TIPAaBOBOTO MeXaHi3My 3abesnedeHHs mpas mroauad, Oyma O. CkakyH. Barommm
3M00yTKOM ITOCTIHHUII BBakaeMoO CGOPMYIbOBaHI Hel AediHilii MOHATH COIialbHO-
MpaBOBUI MexXaHi3M 3a0e3ledeHHs MpaB JIIOAWHU, MEXaHi3M (rapaHTii) peamizamii mpaB i
cBOOOI JIFOAWHU, MEXaHi3M (TapaHTil) OXOPOHH IIPaB JIOJUHHU Ta MEXaHi3M (TapaHTii) 3aXUCTy
npaB JoauHU. Ha kanmb, aBTOp HE TOpKHyJacs XapaKTEPUCTHKH EJIEMEHTHOTO CKIIaxy
BUILE3ralaHuX MexaHi3MiB. BomHovac Haji0aHHs MpaBHUKA CTAIM HIATPYHTSIM IJIS TOJATIBIINX
HAYKOBHX PO3BIJIOK y wiif tapuHi [5, c. 224-225].

JloBOJII aBTOPUTETHOIO HAayKOBOKO Mpalel0 3 MUTaHHS, 10 CTaHOBHUTHb MpPEIMET
po3risiny, € miapyunuk «I[IpaBa moguan» 3a peaakiiiero O. JlykamreBoi. I xoua 1ie BUIaHHS HE
MICTUTh TEOPETUYHHMX MOJIOKEHb, 110 TOPKAIOTHCS IMOHATTS Ta MeEXaHi3My OXOPOHH MpaB
JIFOJIMHY, B HHOMY 3HAMIIUIM CBOE BUCBITJICHHSI OKpeMi IOPHINYHI MEXaHI3MM 3aXUCTy MpaB i
cBOOOJ JIFOIMHM, a caMe: KOHCTUTYIIMHUI KOHTPOIIb, CYZOBUH 3aXHCT IpaB i CBOOO/I JIIOANHH
1 TpoMansgHWHA, aJAMIHICTPATHBHO-TIPABOBI (OPMH 3aXUCTy MpaB 1 CBOOOJ IJIFOOUHH 1
IpPOMa/ITHUHA, IHCTUTYT MAapiIaMeHTChKOTO YIIOBHOBaXXEHOTO 3 IpaB JIIOAWHHU (OMOyICMEHa),
IpaBo Ha METHUIIi0, Mporeaypa Xabeac kopiryc (nat. habeas corpus) Ta iH.

JlocmiaHUIIA i1 9ac BUCBITIICHHS BIIMiHHHUX PHUC ITPAaBOBOI IepKaBU HATOJIOIIYE, IO JIIS
BUKOHAHHSI CBOET OCHOBHOT (DYHKIIIT — 3aXMCTy Ta OXOPOHHM IpaB i CBOOOJ IPOMajsiHMHA TakKa
Jlep)kaBa Ma€ CTBOPUTH CHCTEMY NpOLERyp, MEXaHi3MiB, IHCTUTYTIB, IO TapaHTyBaTUMYTb
3aXUCT CyO’€KTMBHUX TpaB JIIOAMHHU. YUeHAa XO04a i HE Ha/Ia€ XapaKTEePUCTHKA MEXaHi3My
3a0e3reueHHs] NpaB JIOJUHH Ta MWOro EJEeMEHTIB, NPOTe HAaroJiolye, M0 IIi MPOUEIYpH,
MEXaHi3MH, IHCTUTYTH HE € CTAIMMH; BOHU 3HAXOJITHCS B JWHAMIII, YIOCKOHATIOIOTHCS,
BPaxOBYIOTh 3MiHH, III0 BiZ0OYBAaIOTHCS B CyCHUIBHOMY JKHUTTI [6, . 182].

Y monorpadii «KoHCTHTYIIHE NpaBO JIIOAWHM W TPOMaAsSHUHA Ha OCBITY B YKpaiHi»
Hamu Oysio c(hOpPMYJIbOBAaHO HOHATTS Ta BHOKPEMIJIEHO CKIIAZOBI JEpXKAaBHO-IIPABOBOTO
MeXaHi3My 3a0e3IeUeHHs] BUIIE3ralaHol MOXIIMBOCTI, a TAKOXX BHOKPEMJICHO CKJIAJ0BI bOTO
MexaHi3my [7, c. 104-105].

A. OniiHMK OKpeMHH MiJpo3Ain cBO€l HaykoBoi mpani «KoHcTuTymiiHO-TpaBoBHHA
MeXaHi3M 3a0e3INeueHHs] OCHOBHHMX CBOOOJ| JIIOAMHM 1 TPOMaJsiHMHA B YKpaiHi» IPHCBSATHB
MexaHi3My 3a0e3nedeHHs] KOHCTHTYHIHHUX CBOOOA. TOpKalo4YWch NHTAaHHS BHYTPIIIHBOI
CTPYKTYpH IBOTO MEXaHi3My, aBTOp akKIEHTye€ Ha MEXaHi3Mi peamizallii KOHCTUTYIIHHUX
cBO0O/, a MEXaHI3M OXOPOHU OCHOBHHX CBOOOJ JIIOJAMHM 1 IpPOMAJsSHHMHA 3aJHIIMBCS 032
yBaror BueHoro [8].

[IpuHarigHo 3a3HAa4YWTH, O[O0 CTPYKTypa MeXaHi3My MPaBOOXOPOHHOI MiSUTBHOCTI
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(IpaBOOXOpPOHM) Yy BITYM3HSHIA IOpUIMYHIM Haymi Oyna mpeaMeToM  JOCIiKSHHS
10. BenepuikoBa it A. Kyuyyka. YV cBoiii HaykoBiii mpani «IIpaBooxopoHHa IisUIBHICTH B
VYkpaiHi: TepeTHKO-TIPaBOBHH AacIeKT» IPABHUKH 3allPONOHYBAJIH CTPYKTYPY MEXaHi3MY
MPaBOOXOPOHHOI  MiSTTPHOCTi, IO MICTHTH Yy €001 IHCTHTYHIHHWH, HOPMAaTHUBHHHA i
(yHKIIOHATTFHIH KOMITOHEHTH.

Moo iHCTHUTYIIHHOI CKIAJOBOI MEXaHi3My IIPaBOOXOPOHH, TO IO Hel HAyKOBII
BiTHOCATH CYO’€KTIB IIPAaBOOXOPOHHOI MisITBHOCTI, PO3YMIiIOYM i HHMH OpTaHd Ta
oprasizaii, SIKi CIeniaTbHO yIIOBHOBAXKEHI JIepKaBoo Ha mpodeciifiHiii ocHOBI Ha miacTaBi Ta
BiJINIOBIJTHO JIO0 3aKOHY, & Y BUMAJKaX BCTAHOBJICHUX 3aKOHOM — Y BiJIIOBIHIN MpOIeCyanbHil
¢dopmi i3 3acTOCyBaHHSIM NPaBOBUX 3acO0IB MisJIBHICTH, CIIPIMOBAaHY Ha OXOPOHY IIpaB i
cBOOOJ JIIOJIMHYU 1 TPOMaAsSHUHA, 3aKOHHOCTI Ta MPaBONOPSIKY, YCIX BPETyJbOBaHUX MPAaBOM
CyCIUIBHUX BiTHOCHH [2, c. 176].

Jlo TpaBOOXOPOHHMX OpraHiB MPaBHUKH BIIHOCATH CYIM, NPOKYparypy, IOJILilo,
nojatkoBy nominito, Ciry:x0Oy Oe3nekn YKpainu, YnpaBiiHHA JepKaBHOI OXOpPOHH YKpaiHH,
BiiicekoBy cimy0Oy mpaBomopsinky y 30poitHnx Cumax Ykpainu, JlepkaBHY NPHKOPAOHHY
ciryx0y Ykpainu, JlepkaBHy KpUMiHaJIbHO-BUKOHABUY ciyk0y. Cy0’e€KTaMu paBOOXOPOHHOI
JISUTEHOCTI, HA TYMKY BUCHHX, € YTIOBHOBakeHHH BepxoBHo1 Pagn Ykpainu 3 mpaB IIFOIUHH,
lenepanpanil mpokypop VYkpainu, BceykpaiHChKHII KOMITET 3aXHCTy TIpaB JIFOIMHH,
mpaBo3axucHI Tpymn Ta o00’emHaHHA (XapKiBcbka TIpaBO3axMCHa TIpyma, KOMITET
«[IpaBozaxucHuk» (M. MmukonaiB Ta iH.), amBokatypa (agBOKAaTChKi Koierii, ¢ipmMu Ta
KOHTOPH), IOPUAMYHI OCOOM 1 TpOMaIsSHHU-TIANPUEMII, SKI HAAIOTh IOPHIMYHI HOCIYTH.
HaykoBIli pe3toMyroTh, MI0 Cy0’€KTaMH MPaBOOXOPOHHOI MiSUTHHOCTI € SK MPaBOOXOPOHHI
opraHu (HajaUIeHI Jep>KaBHO-BJIaJHUMHU MOBHOB)XEHHSAMH), TaK i TPOMajChKi opraHizaii, 1o
3IACHIOIOTh MPABOOXOPOHHY [isUTIbHICTb, OCOOJIMBO aKIEHTYIOTh Ha pOJi ajaBoKaTypu [2,
c. 127-138].

HopmaTuBHMII KOMITIOHEHT MEXaHi3My MPaBOOXOPOHHOI JIisUTBHOCTI, HA JIyMKY
JOCIIIHUKIB, CTAHOBHTh CHCTEMa HOPMATHBHO-TIPABOBHX aKTiB, L0 BHU3HAYAE IPABOBUH
CTaTyc, NMOBHOBA)XEHHS IPAaBOOXOPOHHUX OpraHIB Ta OpraHi3amiid, OCHOBM KOHTPOJIIO Ta
HATJsAy 3a iX MISUTBHICTIO Tommo. BueHi oOrpyHTOBaHO 3a3HAYalOTh, MIO: a) I CKIaJoBa
MeXaHi3My IIPaBOOXOPOHHOI MisITBHOCTI mepeOyBae Ha cTamii CTaHOBICHHS, O) YHHHE
3aKOHOJIaBCTBO 3 IIUTAHHS IIPABOOXOPOHHM IOTpeOye yJOCKOHAJICHHS Ta YCyHEHHS
CyINepeyHOCTeH, a TAKOXK YITKOI0 PO3MEKYBaHHS KOMIIETEHIIii BCiX cy0 €KTiB IPaBOOXOPOHHOT
JISUTBHOCTI ISl YHUKHEHHS TyOJIF0BaHHS iX 3aBIaHb B 01HiH cdepi [2, c. 137].

o ¢yHKIiOHANBHOTO elleMEeHTy MexaHi3My mpaBooxopoHu lO. BeaepnikoB Ta
A. Kyuyk BiJTHOCATb BJIaCHE IPABOOXOPOHHY iSJIBHICTh, aKIIEHTYIOUM Ha TakuX ii 00’€KTax:
1) HeBim’eMHUX  (IPUPOAHMX) MpaBax 1 CBOOOAAX JIIOAMHK Ta NpaBax JIOJAUHU Y
MO3UTHBICTCBKOMY pO3yMiHHI (Cy0’€KTHBHE TIpaBO 1 3aKOHHI iHTepecH); 2) 3acajaax
KOHCTHTYLIHHOTO Jajay, BKJIIOYHO 3 OCHOBaMH CYCIIJIBHOTO I JEpikaBHOTO Jajy, IO
BU3HA4YEeHI KOHCTUTYLIIHHMNMH HOpPMaMH, Ta 3acajax MICIIEBOTO CaMOBPSIYBaHHS; 3) pexuMi
3aKOHHOCTI y CYCHUIBCTBi; 4) MPaBOMOPSIKY SK CTaHy CYCHUIBHHX BiAHOCHH; 5) Oesmeri
0co0H, CYCIIUTBCTBA i AepKaBH; 6) CTaHI MPaBOCBIIOMOCTI i MPaBOBOI KYJIETYPH B CYCITIIBCTBI.

[Ipenmerom BIMBY 3 0OKYy CyO’€KTiB TPAaBOOXOPOHHOI MisUTBHOCTI JOCIHITHHKH
BBa)XaIOTh IPABOINOPYIIEHHS Ta IHII SIBHINA, IO IX 3yMOBIIOIOTH, 3JIOBKMBaHHS IPaBOM
TomIo. BueHi 3ayBaKyt0Th, 110 B IPOLIEC] TPABOOXOPOHH 3aCTOCOBYIOTHCS TIEPEBAKHO MPABOBI
3acobM — HOpPMHU TIpaBa, IPABOBiI KaTeropii, IOPUANYHA TEXHIKA, a TAKOXX Pi3HI IpPEeAMETH
MaTepiallbHOTO CBiTy, IO JIOIOMAraloTh MPaBOOXOPOHHMM OpraHaM Ta OpraHi3amlisMm
BHKOHYBATH CBOI 3aBJaHHs Ta peaizoByBatd QyHkii [2, ¢. 137-138].

3aranom, nominsroun aymky FO. BemeprikoBa Ta A. Kydyka miomo BH3HaUeHOT
BYCHUMH CTPYKTYpPH MeEXaHi3My IIPaBOOXOPOHHOI JiSUIBHOCTI (TIpaBOOXOpPOHH), BCE K
BB)XAEMO 32 HEOOXiZHE 3pOOHMTH JEsKi yTOYHEHHS, IO MalOTh METOJIOJOTIYHE 3HA4YEHHS B
IUIaH] BUPIIIEHHS KOHKPETHUX HayKOBHX 3aBJ/IaHb, 110 3a0€3MeUyI0Th JOCSITHEHHs BU3HAYEHOT
JOCIiTHUIBKOT MeTH: 1) cy0’eKTiB MPaBOOXOPOHHOI JisUNTbHOCTI KOPEKTHIIIE AH(epeHIiI0BaTH
HA THX, SKI HAAUICHI JEPKaBHO-BIAJHHMH ITOBHOBAXCHHSAMH, Ta SKi 3JIHCHIOIOTH
IIPaBOOXOPOHHY [iSUIbHICTh (TIPABOOXOPOHHI OpraHu), Ta CyO’€KTiB, $Ki 3IiHCHIOIOTH
MIPAaBO3aXHCHY MisUTbHICTH (IPaBO3aXMCHI IHCTUTYTH: aJBOKATypa, TPOMAJACHKiI opraHizarii
(mpaBo3axucHI rpynu); 2) HOPMATUBHUM KOMIIOHEHT MEXaHi3My MpPaBOOXOPOHH HE MOXKHA
3BOJIMTH JIMIIIE JIO0 CUCTEMH HOPMAaTHUBHO-IIPABOBHX aKTIB, a/UKe HaI[lOHAIbHE 3aKOHOJABCTBO
Ykpainu MicTHTh y co0i W MDKHApOAHI JOTOBOPM y Taily3i TpaB JIOJAWHH, 3roja Ha
000B’sI3KOBICTh SIKUX HajgaHa BepxoBHoro Panoro Ykpainu; 3) mo mpaBoBuX 3aco0iB, IO
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3aCTOCOBYIOTbCS B TIPOILECI NMPAaBOOXOPOHH, JOCHIIHUKAMH HEKOPEKTHO BiJIHECEHO IPaBOBI
KaTeropii, 10 TJyMauyaTbCsl SIK YHIBEpPCalbHI DPOJOBI IOHATTSA, SKUMH OIEpYyE CydacHa
MIpaBHAUYA HAyKa.

Kpim Toro, mo3a yBaroio BUEHHUX 3IAIMIAIHCSA CyO’ €KTHBHI €IEMECHTH, BEIMKUN MacHB
IOPUINYHUX 3aco0iB, 3aMifHAX y LIFOMY MEXaHi3Mi, a TaKOX 3B’S3KH, SIKi € HEOOXiTHOIO
CKJIaJI0BOIO IIOTO MEXaHI3MYy SIK CHCTEMH.

DeHOMEH KOHCTHTYHIHHOI CKapTH Y MEXaHi3Mi OXOPOHH TIpaB JIFOAWHHU JOCHTIIKYBaBCs
S1. €pMmoneHKOM. AHami3 HaBEICHOTO Yy BCTYNHIM YacTHMHI BH3HAYCHHS IMOHATTSI «MEXaHI3M
OXOPOHH TIPaB JIIOAUHUY», CPOPMYIIHOBAHOTO aBTOPOM, CBITYUTH MPO TE, II0 BiH Ma€ MICTUTH Y
co01 moHalMeHIIe IHCTUTYIIHHUN Ta IHCTPYMEHTaIbHUN KOMIOHEHTH [4, c. 27]. 3Baxaroun
Ha (QYHKIIOHAJIbHE NPU3HAYCHHS 3rafaHOr0 MEXaHi3My, 1O CKJIaay IHCTPYMEHTaJIbHOTO
KOMITOHEHTY ITOBHHHI BXOJHUTH: a) IOPUIMYHI 3ac00M 3armo0iraHHs MopymeHHIo IpaB i cBo00
JIONWHM; 0) IOpUINYHI 3acO0M NPUNMHEHHS TPOTHIIPABHOI MOBEIIHKH; B) IOPUANYHI 3aCO0H
BiZIHOBJICHHSI TOPYIIEHOT'O MPaBa i NMPUTATHEHHST BUHHUX JI0 IOPUANYHOI BiANOBIaIbHOCTI.

JloCnmimHUK Harojomye, IO CTPYKTypa MEXaHi3My OXOPOHM IIpaB JIOJUHU Mae
BHYTpIIIHIN 1 30BHINIHIA MPOSBU: Ha HOTO MYMKY, 30BHIIIHSA CTPYKTypa BimoOpaxkae iforo
3B 530K 3 IHIIMMH CKJIAJIOBUMH COIiaTbHO-TIPAaBOBOTO MEXaHI3MYy 3a0€3MEeUEHHs IPaB JIFOANHH
(3 MexaHi3MOM peamizamii mpaB JIOAWHA Ta 3 MEXaHI3MOM 3aXWCTy MpaB IIOIWHN), a
BHYTpImHA 1mMOOymOBa sBIsiE COOOIO TICHI 3B’S3KM YAaCTHH I[BOTO MEXaHI3MY SK MUTICHOTO
mpaBoBoro yrBopeHHs [9, c. 104—105]. S. €pMoneHKO maTpUMYe MO3UINIO0 THX YUCHUX, SKi B
CTPYKTYpI MEXaHi3My OXOpPOHH NpaB JIIOJUHA BHOKPEMIIIOIOTH HOT0 IHCTUTYIIIHHY,
HOpPMaTHBHY W i7€oJIOriuHy mizcucreMu. BojgHouac aBTOp HE MPUALISE HAJICKHOI yBaru
€JIEMEHTHOMY CKJIaJly MEXaHI3My OXOPOHH IPaB JIIOANHH.

CrpoOyeMo YCYHYTH 1€l HEmOJiK. 3aajsl IbOTO 3alpONOHYEMO TECOPETUYHY MOJCIb
CTPYKTYPH TOCTIPKYBAaHOTO JIEPKABHO-TIPABOBOTO SIBUIIA, IO BMIIIYE TaKi KOMIIOHCHTH:
cy0’€KTHO-1JICONIOTIYHHN, IHCTPYMEHTAIBHO-(DYHKIIIOHANEHIH Ta KOMYHIKATHBHUH.

[TpuHOMTIOBO BaXXIHMBO IIiJ] Yac XapaKTEPHUCTHKU MEXaHI3My OXOPOHH MpaB JIIOAWHHU
BHUXOJAWTH 3 TOTO, IO Cy0’€KTH, Ki 3MIHCHIOIOTH PAaBOOXOPOHHY i IPABO3aXUCHY IisSUIBHICTH
(cynmoBi opraHu, OpraHH OXOPOHH MPABOMOPSAAKY YKpaiHH Ta MPaBO3aXMCHI IHCTHUTYIII), €
YYaCHHKaMH IPaBOOXOPOHHHMX 1 NPaBO3AaXWCHHUX BIAHOCHH. Y4acThb yKa3aHUX CYO’ €KTIB y
TaKAX MPaBOBIHOCHHAX 3yMOBJICHA iX MPaBOCYO’ €KTHICTIO (TIPaBO3IATHICTIO, Mi€3AATHICTIO,
JIENIIKTO3aTHICTIO), 1110 BUILUIMBAE 13 IEPBUHHUX aHTPOIHUX BJIACTHBOCTEH JIFOAMHH, a came: i
pO3yMy, BOJIi, IPUPOJHOI MMOTpedH y CHiJKyBaHHI (KOMyHikalii). BuieBukianeHe 3yMOBIIO€e
HEOOXITHICTh PO3IJIsILy IHCTUTYLIHHOT CKI1aioBOT (TOOTO Cy0’€KTIB MPaBOOXOPOHH) Y €THOCTI
3 IX MPaBOCBIJIOMICTIO Ta TMPABOBOK KyJIbTYpOr. Taka €IHICTh YTBOPIOE CyO’€KTHO-
1ICOTOTIYHMI KOMITOHEHT OCIIPKYBaHOTO MEXaHI3My OXOPOHH MPaB JIIOAHHH.

PosrisHemo ioro Ounbin pos3noro. B ymoBax po3OymoBu YkpaiHH sSK COLIQIBHOI 1
IIPaBOBOI JEPXkAaBU INPOBiIHA POJIb y MEXaHI3Mi OXOPOHHM IPaB JIIOAWHH HAJIEKUTH CYJIOBHM
opraHaM. YKa3aHUH YMOBHBIJ MiATBEPIKYETHCS IOJIOKCHHSMH YHHHOTO 3aKOHOJABCTBA I,
nepenycim, Koncrurytii Ykpainm.

[IpaBocynns B YkpaiHi (a mo cyTi, BUpINICHHS MPaBOBHUX KOH(QIIKTIB Ha 3acamax
CIPaBEINIUBOCTI) 3IIHCHIOETHCS BUKIIOYHO cyaaMu. DyHKIIO 3IIHCHEHHS  IPaBOCYIIS
3a0e31eYyIoTh!

1. Bepxosuuii Cyq, BUIIi crieriani3oBaHi, anessmiiHi Ta MiCIIeBi CyIu.

2. Koncrurynittnnit Cyx YkpaiHu, SKOMY BiIBOIHTHCS OCOOJHMBA POJb y MEXaHi3Mi
MPaBOOXOPOHH: 3riHO 3 OCHOBHHUM 3aKOHOM JICPKaBH e IepKaBHUI OpraH:

1) Bupinrye nutauHsg npo BixmosixHicTs KoHcTHTyIT YKpaiHu (KOHCTUTYIIHHICTE):

— 3aKOHIB Ta 1HIIMX NMPAaBOBUX aKTiB BepxoBHoi Pagn Ykpainu;

— akrtiB [Ipe3unenTa Ykpainu;

— aktiB Kabinery MinictpiB Ykpainu;

— npaBoBHX akTiB BepxoBHoi Panu ABTroHomHOT PecrryGnikn Kpum;

2) o¢iniiine TirymaueHss Koncrurynii Ykpainu;

3) 3xificCHEeHHS HIIMX TOBHOBaXKEHb, NependaueHnx Koncruryuiero Ykpainu [10].

3. Mpucsxui. Korcrutynis Vkpainu mependadae Oe3mOCEpeTHIO Y4acTh HApPOOy Y
3MiHCHEHH] TPaBOCY IS yepe3 NMpUcsHKHUX (4. 5 ¢1. 124 OcHoBHOTO 3aKkoHY). BoHM, y ckiafi
Cyly TpHUCSDKHHX, Y  BHIAJIKaX, Mepel0adeHuX  KPUMIHAIBHUM  [POLIECYaIbHUM
3aKOHOJJABCTBOM, 3[iHCHIOIOTH (DYHKIIIF0 KPUMIHAJIBHOTO MPaBOCY IS,

4. Tperelicpki cynu. HarioHanbHe 3aKOHOABCTBO YKpaiHH JOMYCKAE MOKIHMBICTH
BUPIMICHHS TMPAaBOBHX CYIIEPEUOK 1 TPETEHCHKUMHU CyJaMU — HEAEPKABHUMH HE3ATICHKHUMHU
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OopraHaMu, IO YTBOPIOIOTBCS 3a YroJOl0 a0o0 BINNOBIAHUM pIIICHHSAM 3aiHTEPECOBAHUX
¢bi3nuHNX Ta/a00 IOPUIUMYHUX 0CI0 Y HOPSIKY, BCTAHOBJICHOMY 3aKOHOAABCTBOM Y KpaiHH, JUIs
BHPIIICHHS CHOPIB, 0 BUHUKAIOTH 13 IIUBIIFHUX Ta TOCTIOAAPCHKUX TpaBoBimHOCHH [11].

Haii0inpm  umciaeHHOIO Tpymolo  Cy0’€KTiB  IPAaBOOXOPOHHOI  MisIIBHOCTI €
MIPaBOOXOPOHHI OpraHM Aep>KaBH, IX MOCANOBI Ta Ciyx00Bi ocobu. Y cydacHili mpaBHUUIN
HAyIi i IPaBOOXOPOHHUM OpPTaHOM YKpaiHU 3aIpOIIOHOBAHO PO3YMITH YTBOPEHY AEPKaBOIO
B oco0i BepxoBuoi Pamgn Ykpainu, Ilpesnnenra Yipainu abo Kabimery MinicTpiB Ykpainu,
BIINOBITHO A0 KOHCTUTYIIIHO-TIPABOBUX 3acal, CTPYKTYPHO BiIOKpPEMIICHY, HOPHUAHIHO
odopMIIeHy YacTHHY NEp)KaBHOTO amapary (KOJEKTHB Jep)KaBHHX CIIY>KOOBIIB), HaJiJIeHY
JICP’)KaBHO-BJIaJHUMH TOBHOB)KEHHSMH, IO 3/IMCHIOIOTECS y MpPaBOBUX ¢opMax Ta
NPaBOBUMH METO/aMH, a TaKOX MarepialbHO-TEXHIYHUMH 1 (DIHAHCOBUMH pecypcamu,
HEOoOXiAHIMHU U1l pearizaiii mpaBooXopoHHOI GpyHKIT aepxasu [12, c. 84-85].

[MpuHarimHo 3a3HaYMTH, WO y YHHHOMY BITYM3HSIHOMY 3aKOHOZABCTBI YKpaiHU
BIZICYTHIil BUYEPITHHUI Nepellik NPaBOOXOPOHHUX OpraHiB, a CUTYyalisl, [0 CKJIanacs Ha PiBHI
3aKOHY 13 BU3HAYCHHSM IOHATIIHOTO anmapary CHCTEMHU NPAaBOOXOPOHHUX OpraHiB YKpaiHU Ta
iX (yHKIIOHAJIPHOTO MPH3HAYEHHS, BUMArae IOJIbIINX HAYKOBUX PO3BiIOK. YHHHUKOM, IO
YCKJIaIHIOE 11 BUPIMICHHS, € BXXHUBAaHUH Cy0’€KTOM 3aKOHOTBOpUOCTi y cT. 131-1 OcHOBHOTO
3aKOHY TEPMIH «OpPTraHH MPaBOIOPSIIKY».

Mu mnoBuicTio miaTpuMyeMo mo3umiro B. Tamis B wacTmHI 30epekeHHS TEpMiHO-
MOHATTS «IIPAaBOOXOPOHHI OpraHu» SK Y3araJbHIOIOYOTO MJIsI IBOTO BHAY CYO €KTIB
MIPaBOOXOPOHH 1 JIMILIE YaCTKOBO — B YacTHHI jaudepeHuianii cy0’eKTiB Ha OpraHu OXOpPOHH
NPaBOIIOPSIIKY, SIKI y CBOEMY CKJaali MaloTbh 030poeHi (OpMyBaHHS Ta KOHTPOJIbHI
(ropucmuKIiitHi) opranu BUKOHaBUOi Biagu [13, c. 4-6].

[MuraHHS BU3HAYEHHS 3MICTY i OOCSTY MOHSITTS «OpPraH OXOPOHM MPABOHOPSAKY
VYkpaiHu» JOCHIIKYBalocs HaMU y MeXkax caMmocTiiiHol HaykoBoi mpaui [12]. Ha aymky
aBTOpa, OpPraH OXOPOHH IIPABOIOPSAKY SBJISE COOOI0 YTBOPEHY [Ep)KaBOIO BIIMOBIAHO M0
KOHCTHTYLIHO-TIPaBOBHX 3acaJl CTPYKTYPHO BiIOKpEMJICHY, IOPHUINYHO O0(OPMIICHY YaCTHHY
JIep’KaBHOTO amnapaty (KOJEKTHB JEPXKAaBHUX CIY>KOOBIIB), III0 Y CBOEMY CKJali, SIK MPaBUIIO,
Mae BIHCBHKOBI MiIPO3IiNM, MPALiBHUKK SKOTO HAAIJICHI MPAaBOM 3aCTOCYBaHHS JIETaIbHOTO
npuMycy (BKIIOUHO 3 BOTHENANBHOK 30po€io). Moro OCHOBHA Ta TOBCAKIEHHA [isUIBHICTH
CIpsMOBaHa Ha pealli3allifo Jep>KaBHOI MOMITHKH Y cepi OXOpoHH MpaB, CBOOO i 3aKOHHHUX
IHTEpECiB JIOAUHY, 3203 ICUCHHsI 3aKOHHOCTI Ta MPaBOMOPSAKY B cycrinbeTi [12, ¢. 103].

3BaXkalo4M Ha TIOJIOKEHHS YMHHOTO HAIliOHAIBHOTO 3aKOHOJABCTBA, IEpeayciM
CTaTyCHOT'0, OOCST LOTO TIOHSTTS Y Cy4aCHOMY BUMIpl CTAaHOBJISITh Taki JepiKaBHI IHCTUTYIIIT:
HauionaneHa nodmiuisi, Ciiyx0y Oe3nekn Ykpainu, Ciyx6a 30BHIIIHBOT PO3BiJKH YKpaiHH,
HauionaneHe aHTukopymiiiiHe 0ropo Ykpainu, [lep>kaBHe O0po po3ciigyBaHb, HarioHanbHa
rBapaisi Ykpainu, opraHu BificbkoBOI ciyxOu npaBonopsaky y 30poitHux Cunax Ykpainu,
VYmpaBniHHA JepkaBHOI OXOpoHM, JlepkaBHa IIpUKOpAOHHa ciyx0a VYkpainu, bropo
eKOHOMIUHOi Oe3mekn YKpaiHH, po3BigyBaJbHHU OpraH MiHicTepcTBa O0OpOHH YKpaiHW,
mpokypatypa (BKiIrogHO 3 CrienianizoBaHOI aHTHKOPYIIIIIHHOK IPOKYPaTypoIo).

3ayBaxxuMo, IO XOdya JUId ITPOKypaTypu W HE XapakTepHa Taka CYTTEBA O3HAaKa
KaTeropii «opraH OXOpOHH NPaBOMOPAAKY Y KpaiHW», SIK HassBHICTH Y il CTPYKTYpi Jep>KaBHOTO
opraHy 030pO€HHMX BO€HI30BaHMX (opMyBaHb, OJHAK IOMY OpraHy myOJIYHOI BIaaAN
BiJiBe/IcHa BaXKJIMBA PONb Yy 3MAIHCHEHHI NMPaBOOXOPOHW, IO BUIUIMBAE 3i 3micty cT. 131-1
KonctuTymii Ykpainu, B il 3aKpiljieHo, 0 TPOKypaTypa 31iHCHIOE:

1) miaTprMaHHs MyOIiYHOTO OOBHHYBaYEHHS B CY/Ii;

2) oprasizarlito i mporecyaibHe KEepiBHULTBO JOCYAOBUM PO3CIiTyBaHHSIM, BUPIIICHHS
BIMOBIAHO IO 3aKOHY iHMIMX IWTaHb MiJ Yac KPUMIHAJIBHOTO IPOBAKEHHS, HArJsad 3a
HETJIACHUMH Ta IHIIUMH CIIITYMMHU 1 PO3IIYKOBUMHU JIISIMH Op2anie npagonopsioxy;

3) npeacTaBHULTBO iHTEPECIB JIEpKaBH B CYAl y BUKIIOYHHUX BUMAIKaX 1 B MOPSIKY, 11O
BH3HAYCHI 3akoHOM [10].

Ilono opraniB mpaBONOPSAIKY, TO, K BBaxae H. Spmwum, oxHoiiMeHHMIT TepMmiH He
BXXHMBAETHCSI B TEKCTI IHIIMX 3aKOHIB Ta MiJ3aKOHHUX HOPMATHBHUX aKTax YKpaiHH 1 €
HEBIJIOMUM JUISl BITYM3HSHOI IOPUAMYHOI HAYKH, a 3aBJaHHSAM HAayKOBIB € 3’sICyBaHHS HOTO
3MICTY. 3 METOI YHUKHEHHs IUIyTaHHHHM BOHA IPOINOHYE PO3MIISAATH HOTO SIK aHajor
3anponioHoBaHoro B. Tariem TepmiHa «opraHu 0XOpoHHU TipaBonopsaky» [ 14, c. 83].

Sk HaMU 3a3HAa4YaNOCs BHIIE, OKpEMY MIATPYITy Cy0’€KTiB MPaBOOXOPOHHOI MisIBHOCTI
CTaHOBJIATH TPAaBO3aXUCHI IHCTUTYII, MO SAKHX, 3 OTJIAAY Ha 3AiHCHIOBaHI HUMH (DYHKIIIT,
HajexaTh: YTnoBHOBaxkeHH BepxoBHoi Paau Ykpainu 3 npaB M0AMHH, HA SKOTO MOKJIAJIEHO
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3MICHEHHST Ha TIOCTIHHIM OCHOBI MapjaMEHTCHKOrO KOHTPONIO 32  JIOJCpKaHHAM
KOHCTHTYLIHUX NpaB i CBOOO JIFOJMHY 1 TPOMaITHIHA Ta 3aXHCT MPaB KOYKHOTO Ha TEPUTOPIL
VYkpainu i B Mexxax IOpUCcIuKIii nepxasu [15], YmosHOBaxkenwit [Ipesnnenta Ykpainu 3 mpas
IUTHHU, KA 3a0e3nedye 3aiicHeHHs [IpesunenTom YKpaiHn KOHCTUTYLIHHIX TOBHOBa)XKEHB
mono 3abe3NedeHHsl AOJCpKaHHA KOHCTHTYLIHHMX NpaB IUTHHH, BUKOHAHHS YKpaiHOIO
MDKHapOZHHX 3000B’s3aHp y il cdepi [16], amBokaTypa (Hemep>kaBHHHA CaMOBPSIHHI
IHCTHTYT, IO 3a0e3nedye 3MIHCHEHHS 3aXHCTY, NPEACTABHUIITBA Ta HAJAHHS IHIINX BHIIB
MpaBOBOi JOMOMOTH Ha mpo¢eciiiHii OCHOBi, a TaKOX CaMOCTIHHO BHUpINIy€e IHTAHHI
oprasizauii 1 JisTIbHOCTI aJBOKaTypu B NOPSIKY, BCTAHOBJICHOMY 3aKOHOJABCTBOM) [17] Ta
IPOMaJIChKI OpraHizaii sk JoOpOBiIbHI 00’ eaHaHHA (i3UYHUX OCi0 Ta/abo IOPUIUYHHX OCIO
NPUBATHOTO MpaBa s 3IMCHEHHS Ta 3aXUCTy NpaB 1 CBOOOA, 3aJOBOJICHHS CYCHIUJIBHHUX,
30KpeMa EKOHOMIYHHUX, COIadbHHUX, KyJbTYPHHX, CKOJIOTIYHMX Ta iHImUX iHTepeciB [18],
BKJIIOYHO, W TpaBO3aXMCHI opraHizauii sk OcoONMBUI BUA HeAEpKaBHUX HEMPUOYTKOBUX
opraHizauniii, IiSUTBHICTH SKHX CHpPSIMOBaHAa Ha YTBEP/DKEHHS I 3aXHCT INpaB JIOJUHU 1
OCHOBOIIOJIOXKHUX CBOOOJ, €(EeKTHBHHH KOHTPOJIb 3a iXHIM JOTPUMAaHHSAM JAEpKaBolo, ii
opraHamH i mocagoBumu ocobamu [19].

IneonoriyHa ckiagoBa IOCTIMKYBAaHOTO KOMIIOHEHTY MEXaHi3My OXOpPOHH IIpaB
JIOAWHU, Ha YOMY HATOJIOIIYBAOCS BHINE, MICTHTH y cO0i NMPaBOBY CBiIOMICTh i HPaBOBY
KyJIBTYpY Cy0 €KTiB IpaBOBOI OXOPOHH Ta IPaBOBOTO 3aXHCTY.

V ropuandHii HayIli KaTeropito MPaBOCBIIOMICTh BU3HAYAIOTh MO-Pi3HOMY:

TO SIK CUCTEMY 111eii, ysIBJICHb, EMOLII/ 1 MOYYTTIB, SIKi BUPAXKAalOTh CTAaBJICHHS 1HIUBIJA,
IpyN¥ CYCHIJIbCTBA O YMHHOI'O, MHHYJOro Ta 0a)KaHOrO IpaBa, a TaKOX 10 [isUIbHOCTI,
noB’si3aHoi 3 mpaBoM [5 , c. 640]; To SIK CyKYNHICTb iJe, YSIBJICHb Ta MOYYTTiB PO YWHHE 1
OakaHe MpaBo, Mpo il opraHiB i ocid y cdepi mpaBoBoro perymopanns [20, c. 44]; To sk
PI3HOBUJI CYCIIJIBHOT CBIZIOMOCTI, 1110 BiOoOpakae B MPAaBOBUX YyTTEBO-PallioHaIbHUX (hopMax
HasBHY IIPaBOBY NiHCHICTH, MPaBOBi SABHUINA, IO iCHYBaJIM B MUHYJIOMY, i OakaHi IpaBOBi
SIBUIIIA, 3I1HCHIOE HOPMaTHBHO-PETYIIO0UY 0 Ha COMiaNbHY TisSUTbHICTB Jroaei [21, c. 30].

[IpaBocBimomicTh, gk 3a3Hadae M. Uepkac, Oyaydu sBHIIEM ifealbHAM, HE MIIIIATAE
MEXaHIYHOMY TOJILTy Ha OCHOBHI €IEMEHTH; LI HE 3aCTUIJIA, a JUHAMIYHA CHCTEMa EJIEMEHTIB,
o BiOMBae Bce OaraToMaHITTS (GopM pyxXy HpaBOBOI Martepii, i i CTpyKTypa He MOXe OyTH
pO3KpHTa B sIKiiich ofHiil mwomuHi [21, ¢. 30-31].

3BaXkalo4M Ha MpPEAMET HalIoro JOCHIDKeHHs, aKIEHTYeEMO Ha TOMY BHII
MPaBOCBIJIOMOCTI, 110 NMPUTAMaHHHUK FOPHCTAM-TIPAKTHKaM, SIKI 3JiHCHIOIOTh IIPABOOXOPOHHY
Ta NPaBO3aXMCHY MifNbHICTh. MneThcs mpo mpodeciliHy MpaBOCBiZOMICTb, sKiil XapakTepHi
TaKi pucu:

a) 11 HOCIl, SIK PaBWJIO, MAIOTh CIIEI[ia]i30BaHi NpPaBOBI 3HaHHS, 3100YTi y 3aKiajgax
BUIOI OCBITM (B TOMY 4HMCII 3i CHEUU(DIYHMMH YMOBaMM HaBYaHHS), SIKi 31HCHIOIOTH
MiATOTOBKY TPAaBHHUKIB 1 IPaBOOXOPOHIIB. 3ayBakuMo, OO BigmoBigHO mo0 Konmermii
PO3BUTKY IOPUINYHOI OCBITH, OCTaHHsI B HAWOIIKYIN MEPCIEKTHBI Mae 3a3HATH CYTTEBUX 3MiH
Yy YaCTHHI CTPYKTYPH, 3MICTy, OpraHi3allii Ta METOIB HaBYaHHS, OYIKY€ThCS, IO SKIiCTh
npodeciifHol MATOTOBKM MaWOYyTHIX TpaBHUKIB Oyne TiABHWINCHA, a HABUYKA Ta
KOMIIETEHTHOCTI 37]00yBaviB FOPUANYIHOI OCBITH OyAyTh HAONIDKEHI MO BUMOT FOPHINYHOT
npodecii [22];

0) BU3HAHHA 11 HOCIIMH — Cy0’€KTaM1 IPAaBOOXOPOHHU — CIUIBHOI CHCTEMH LIHHOCTEH, B
Kl HAWBHINOI COIIANLHOIO I[IHHICTIO € JIIOJWHA, 11 )KUTTS 1 3I0pOB’s, Y€CTh 1 TiTHICTH,
HEJIOTOPKAHHICTH i Oe3meKa;

B) CIIJIBHICTH TO3UTHUBHUX NPABOBHUX HACTAHOB, IIO BHUABISIOTHCS B TOTOBHOCTI HOCIIB
IIHOTO BHJLy TIPABOCBIIOMOCTI OXOPOHSTH Ta 3aXHWIIATH TpaBa i cBOOOAM oAuHU. BiamosinHa
IIpaBOBa HAacTaHOBa (OPMYETHCS Ha OCHOBI 3MICTY KOHCTHUTYLIHHOI'O MpPUIHCY, 33 SKHM
YTBEpUKEHHSI 3a0e3NeUeHHs MpaB Ta CBOOOJ JIIOAMHH € T'OJOBHUM OOOB’S3KOM JEp)KaBH, a
OTKe, ii opraHiB, ix mocamoBux i cayx00Bux oci6 [10].

Sk BiZlOMO, € pi3HiI BUAN IOPUIMYHOI JiSUIBHOCTI, a OTXe, i pi3Hi IopuandHiI npodecii.
Lle#i YMHHMK 3yMOBIIIOE HAsBHICTH OKpEeMHMX  MiiBUAIB mpodeciiiHoi mpaBoCBizOMOCTI
(HampuKIIaz, CyAmiB, HIPOKYpPOpIB, aJBOKATiB, NMPALliBHUKIB OpPraHiB OXOPOHHU IIPAaBOIOPSAKY
Tomio) [23].

[MuTtanns 3’scyBaHHA O0COONHMBOCTEH NMPAaBOCBIZOMOCTI NMPEICTABHUKIB OKPEMHUX BHIIB
IOPUINYHUX Tpodeciit CTAaHOBUTH CAaMOCTIHHUHN MpeaMeT TOCTiKEeHHS. Y MeXax Iiei poooTu
aBTOP OOMEKUTHCS JIUIIIE XapaKTEPUCTHKOIO PO eCiitHOT MPaBOCBIAOMOCTI CYAIIB.

1O. I'pomreBwmii, Topkarouuch mpodeciiHoi MPaBOCBIAOMOCTI CYIiB, HATOJONIYE, IO il
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HOCIT CTAaHOBJIATH OJHOPIAHY B IPOQECciiiHOMY 1 COILIaIbHO-TICUXOJIOTIYHOMY IUIaHI TPyILy, sKa
0o0’eZlHAaHAa CHUIBHICTIO 3aBJaHb 1 LIEH MASUIBHOCTI, METOXy 1 IpoLecyalbHOi (opmu
peadtizariii HOpM Ipasa IIiJ Yac BHPIIEHHSI KPUMIHATBHUX 1 IUBUTBHAX cIipaB [24, c. 249].

Ha ocobmuBocTsax mpaBocBimomocti cymniB  KorcturymiiHoro Cymy VYxpainn
aknentyBanu B. Tamiit Ta FO. Tonuka. [IpaBHUKY, HE TPUMEHITYIOYH POJIi MPAaBOCBIIOMOCTI
IOPHUCTIB IHIIUX AEPKaBHUX CTPYKTYp, 3a3HAYaIOTh, IO POJb IPABOCBIIOMOCTI CyIIiB
Koncruryniitnoro Cyny mMae ocoOiimBe 3Ha4eHHS, OCKUIBKH BOHA 0€3MOCEpeIHbO MOB’s3aHa 3
KOHCTUTYIIHHOIO MaTepielo, 3a0e3MeUeHHSAM KOHCTHTYLIHHOI 3aKOHHOCTI, SKa B IJIOMY
BU3HAYA€E 3aKOHHICTH 1 MPABOMOPSIOK B AepkaBi i ToMy 710 HUX (cyddie KCY — asm. B. Fowusx)
CTaBJATHCSI JIOCUTh BUCOKI BHMOTH, HaBiTh OUIBII CyBOpi, HIK Ti, IO BHCYBAlOTHCS [0
npereHaeHTa Ha noct Ilpesunenra Ykpainu [20, c. 51].

Teopernuny Mozenb mpaBocBimoMocti cynni KoncruryniiiHoro Cyny VYkpainu B ii
Cy4acHOMY BHMIpi, Ha Hallly JyMKY, MalOTh XapaKTepU3yBaTH TaKi PUCH:

1) mi3HaHHS OPUPOAM MPABOBUX SBHIL, MEPEAyCiM, KOHCTUTYLiI{HO-PABOBHX, Ha
CYTHICHOMY, TTTHOMHHOMY PiBHIi; JOCKOHAJIE BOJIOJIHHS TECOPSTHIHUM IHCTPYMEHTapieM, TOOTO
IpaBWJaMd 1 TpuiioMaMM TIyMadeHHS IPaBOBUX MPHHIMIIB 1 HOpM. SIKICHWH CKiIax
morrepenHix Ta ymHHOrO KoHctutymiitHoro Cyny YkpaiHM CBITY4WTH NPO Te, IO Y CBOIH
OUTBIIOCTI CyOAl MAalOTh JOKTPUHAIBHUH piBEHb NPABOCBIIOMOCTiI, B CTPYKTYpi SIKOTO
TiepeBakae 11€0JI0TiUHa CKIIaJ0Ba;

2) MOYyTTs HETEPHUMOCTI 10 opuanyHuX (akTiB mopyuieHHs Koncrutyiii Ykpainu 3
ooky Ilpesunenta VYkpainu, BepxoBnoi Pamu VYkpainu, KaGimetry MinictpiB Ykpainu,
BepxoBHoi Pagn ABToHOMHOI PecnyOmiku Kpum, a Tako TOTOBHICTH O 1X NPUIIMHEHHS
LIJISIXOM HEraTHBHOI IPaBOTBOPYOCTI;

3) 3-MOMiX I[iTBOBUX YCTAHOBOK MPIOPUTET HAMAEThCS YTBEPKECHHIO MPUHIAITY
BEPXOBEHCTBA TpaBa Ta BepxoBeHcTBa KoHcTuTywii Ykpainu, 3a0e3leueHHIO MpaB i cBOOOX
JIOAWHU K HAWBHIIOI COIIabHOI MIHHOCTI. BayKTMBIM MOTHBAIIHHAM YHHHUKOM € BITIYTTS
ix (cynniB Korcrurymiitroro Cyny) oco0imBoi Micii — IpUYEeTHOCTI 10 po30ymoBH YKpaiHH sSK
IIPaBOBO] JEPKaBH.

B ropummuniit miTeparypi OOIpYHTOBaHO HATOJIOIIYETHCS HA TOMY, IO IpoOieMu
(opMyBaHHs TPOMaJITHCEKOTO CYCIIIJIbCTBA Ta PO30YIOBH JAEMOKPATHYHOI MTPAaBOBOI JeprkaBU
Oe3mocepelHFO TOB’s3aHI 3 pIBHEM IIPABOCBIOMOCTI 1 MPaBOBOi KYIBTYpPH KOXKHOL
0COOHUCTOCTI, 1 0COOIMBO THX OCI0, IO FAPAHTYIOTh 1 HaJajl rapaHTyBaTHMYTh BEPXOBEHCTBO
npasa [25, c. 64].

31 3MICTy BHIIEHABEACHOTO CYIKEHHS BUILIMBAE JY)K€ BOXIIMBHIA B METOIOJOTTYHOMY
IUIaHI BUCHOBOK IPO AiaJIeKTUYHHUN B3a€MO3B’SI30K MK PiBHEM IPaBOCBIIIOMOCTI Ta piBHEM
MIpaBoOBOi KyJNBTYpPH, SK KOXKHOI OCOOMCTOCTI 3arajioM, Tak i Cy0’eKTiB IPaBOOXOPOHHOI
JisIbHOCTI 30KkpeMa. OrJisili JOKTPUHAIBHUX JDKEPEIl, B SKUX PO3TIISIAETHCS MOHSTTS PaBOBOT
KyJIBTYpH, CBIIYUTH NPO PI3HY IHTEPHpPETamilo I[bOTO IMOHSTTS NPEJCTAaBHUKAMH MPAaBHUYO]
Haykd. Ha migTBep/pKkeHHS 1ii€l Te3n HaBEAEMO CYKEHHS TIIpO IPaBOBY KYJIbTYpY,
3alpOMOHOBAaHI BITYM3HIHUMH ITpaBHUKamHu [. SIxoBrokoM Ta H. YxaHoBO}IO.

Sk ctBepmxye 1. SIKOBIOK, ITpaBOBa KyJIbTypa SIBISE COOOIO SIKICHMH CTaH IPaBOBOTO
XKHTTS CyCIIUIBCTBA, SIKUHA XapaKTEPU3YETHCS JOCATHYTHM PiBHEM PO3BUTKY IIPaBOBOi CHCTEMHU
— CTaHOM Ta pIBHEM IPAaBOCBIOMOCTI, IOPUAWYHOI HAYKH, CHUCTEMH 3aKOHOJIaBCTBa,
MIPaBO3aCTOCOBHOI TPAKTHKH, 3aKOHHOCTI 1 TPaBOMOPSAKY, IPABOBOI OCBITH, a TaKOX
CTyIICHEM TapaHTOBAHOCTI, @ cCaMe OXOPOHH OCHOBHHUX IIpaB i cBOOO oauHu [26, c. 550].

Ha nymky H. YxaHoBOi, mpaBoBa KyJabTypa € pi3HOBHIOM 3arajbHOI KyNbTypH, IIO
CTAaHOBUTH CHCTEMY I[IHHOCTEH, IO MOOCATHYTI JIIOJCTBOM Y Taiy3i NpaBa, i CTOCY€TBCS
MIPaBOBOi PEANBHOCTI IEBHOTO CYCHiNbCTBA. JIOCTiAHMIIS HATOJIONIYE, IO MPaBOBa KYyJIbTYypa,
BUHMKAE He cama 1o coOi, a SK pe3ysbTaT Ipoliecy IpaBoBoi coliaiizamii ocodu, mociioBHe
HaOyTTsl TPaBOBUX 3HAHb, 3aJyYEHHS JIO IPABOBHX I[IHHOCTEH 1 KYJIbTYpHUX Ha/j0aHb
CYCHIJILCTBA, 110 B Pe3yJbTaTi BIUIMBAE Ha IPaBOMIpHY IMOBEIIHKY Cy0’€KTa, HOTO IpaBOBY
aKTUBHICTG [27, c. 157].

AHani3 BHIEHABEJAEGHMX BU3HAYCHb MOHATTS IIPAaBOBOI KyJIbTypH B KOHTEKCTI
(YHKIIOHYBaHHS MEXaHI3My OXOPOHH IIPaB JIFOJWHH CBIAYUTH IPO TE, IO AOCATHYTHH PiBEHb
PO3BUTKY HaI[lOHAJIBLHOT TPaBOBOT CUCTEMH TPSIMO 3aJICIKHUTh BiJI:

a) piBHA TpodeciiHOi NPaBOCBIZOMOCTI MPAIiBHUKIB CYIOBHX OpTaHiB, OpraHiB
OXOPOHU MPABOTIOPSAAKY Ta MPABO3AXUCHUX 1IHCTUTYIIIMH;

0) Bim cTaHy pO3BUTKY IOPHINYHOI HAyKH, SKHA BHU3HAYAETHCS PO3POOIIEHICTIO
aKTyaJIbHUX MPo0JeM, OB’ I3aHNX 3 MisUTbHICTIO BUIIEBKA3aHUX OPTaHiB Ta IX IMOCAI0BUX OCi0;
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B) SIKOCTI MpogeciiHOT MiArOTOBKM MaiHOyTHIX CyJJIiB, MPaLiBHUKIB IIPABOOXOPOHHHUX
Ta NMPaBO3axMCHUX OPTraHiB y 3aKiajax BUIIOI OCBITH IOPHIMYHOTO Npodiiro;

) CTYHEHS HOCKOHAJIOCTI CHCTEMH HAI[lOHAJTHHOTO 3aKOHOAABCTBA 3 NMUTAHb OXOPOHU
Ta 3aXHCTYy HpaB 1 cBOOOX JIOOWHM Ta TEXHIKO-FOPUIMYHOI JOCKOHANOCTI H e(peKTHBHOCTI
MPaBOBUX aKTiB, MO0 € Pe3yabTaTOM [isIPHOCTI CYAOBHX i IPAaBOOXOPOHHUX OpTaHiB Ta
MIPaBO3aXUCHUX 1HCTUTYIIIH.

EdexTuBHICTS MEXaHI3MY OXOpPOHH TpaB JIOOUHH  3a0e3ledyeTbcs — HOTO
IHCTpYMEHTaIbHO-(QYHKI[IOHATHPHAM KOMITOHEHTOM, IO CTaHOBHTH CYKYIHICTh FOPUAMIHHUX
3ac00iB, sIKI peasi3yloThCsi B MPABOOXOPOHHIM 1 NMPaBO3axWMCHIM MAISVIBHOCTI Ta y Meax
MPABOOXOPOHHMUX 1 MPABO3aXUCHHUX BiTHOCUH BiamoBigHO. Ilin OMHONMEHHHUM MOHATTSM B
Teopii MpaBa 3ampoNOHOBAHO PO3YMITH IPaBOBI SIBUINA, L0 BHPaXKeHI B I1HCTpyMEHTaX
(YcTaHOBIICHHSX) 1 JISTHHSX (TEXHOJIOTISX), 332 JOINOMOTOIO SIKUX 3aJ0BOJIBHSIOTHCS IHTEpPECH
cy0’€eKTiB mpaBa, 3a0e3MeuyeThCs TOCATHEHHS COIiaTbHO KOPUCHUX Iineit [28, ¢. 722].

He nume B mi3HaBaJbHOMY, ajle i B NPakTUYHOMY IUIaHi (B CEHCI IOPHIMYHOT
ISUTBHOCTI) Ba)kKJIMBE 3HAYCHHS Mae 3amporioHoBaHa O. ManbkoM KiIacU(iKallis I0pUImIHIX
3ac00iB. BueHnit moninse X 3a TAKAMH KPUTEPisIMU:

— 3a CTyIeHeM CKJIagHOCTI Ha: a) MepBUHHI (eMeMeHTapHi), e HaHmpocTim i
HETIOAUTBHI IPUTIHCH — Cy0’€KTHBHI TIpaBa i IOPUINIHI 000B’SI3KH, 3a0X0UCHHS 1 TOKapaHHs Ta
0) KOMIUIEKCHI (CKJamHi), KOMOIHOBaHI MPHUITUCH, IO CKJIamy SKAX BXOAATH OLIBII MPOCTi
(moroBip, HOpMa, IHCTUTYT, TIPABOBHH PEKIM;

— 32 pOJUIIO, Ky BOHHM BHUKOHYIOTh, JAUIATBCS Ha: a) peryjsTUBHI (J03BOJM) Ta
0) oxopoHHi (3aco0u 3aXuUCTY);

— 3a MPeIMETOM IPaBOBOTO PETYJIIOBAHHS — Ha KOHCTHTYLiiHI, aIMiHICTpaTHUBHI,
[UBLIBHI, KPUMIHABHI;

— 32 XapakTepoM: a) MarepiallbHO-NpaBoBi (pekoMmeHzanii) Ta 0) mpouecyaibHi
(1030B);

— 3a 3HAYEHHIM HACIIAKiB: Ha 3BUYaiiHi (IITpad) Ta BUHATKOBI (CMEpTHaA Kapa);

— 3a4YacoM Jii — Ha TOCTiiHI (TpOMaJsHCTBO) i THMYACOBI (TIpeMist);

— 33 BHJIOM NPaBOBOTO PETYJIIOBAHHS Ha: a) HOPMAaTHBHI (BCTaHOBJEHI B HOpMax
mpaBa 3a00poHHM) ¥ 0) IHIWBIAyambHI (aKT 3aCTOCYBaHHS MpaBa, akT peami3amii mpaB i
000B’513KIB);

— 3a iH(}OPMAaLIITHO-TICUXOJIOTIYHIM CHPSIMYBaHHSM — Ha CTUMYIIIOIOUi (TIJIBrH) Ta
oOMexyroui (mpu3ynuHeHHs) touio [28, c. 723].

Jnst 3pyqHOCT] 3arajbHOTEOPETHYHOI XapaKTEPUCTUKU IHCTPYMEHTAJBHOI CKIIaJ0BOT
OO KOMITOHEHTY AU(EPEHIIIOEMO FOPUANYHI 3acO0H, 3aIisHi B MEXaHi3Mi OXOPOHHU IMpaB
JIFOIMHM, HA TaKi BUIN:

1) ropuamuni 3aco0u, NPHU3HAYCHHS SIKMX TIOJSTa€ y CTBOPEHHI YMOB st
(YHKIIOHYBaHHS IOTO MEXaHI3MY;

2) opuanYHI 3ac00H, 0 MPUBOAATH HOTO B J1i0 (BOJICBUSBICHHS OPraHiB 1 MOCAI0BUX
ocib opraHiB myOmiyHOI Biagu (KOHCTHTYLIHHE ITOAHHS, KOHCTHUTYIIIHE 3BEpPHEHH:)) Ta
Oe3mocepeTHE BOJCBHUABICHHS (Di3MUHMX 0CI0 Ta IOPHIUYHUX OCi0 MPHUBAaTHOTO TpaBa (3asBa
PO 3JI0YMH, KOHCTHUTYIiI{HA cKapra);

3) ropuauuHi 3aCO0H, 110 BUKOPHCTOBYIOTHCS 0E3MOCEPEIHBO UIS JOCSATHEHHS I
MEXaHi3My OXOPOHH TpaB JIFOUHH, TOOTO 320€3MeUyI0Th HOTO TENEeONOTTUHNN aCTIeKT.

HeoOxigHOI0O yMOBOIO (YHKIIOHYBAaHHSI MEXaHi3My OXOpPOHH TIpaB JIIOAWHU €
JIOCKOHAJIE 3aKOHOJIAaBCTBO, SIKE€ BH3HAYa€ IPABOBHH CTAaTyC Cy0’€KTiB IPAaBOOXOPOHH Ta
MPaBOBOrO 3aXMCTY, & TAKOX MOPSJOK X FOPUIMYHO 3HAUYIIOT AisUTBHOCTI.

Jo Takmx 3acobiB Hamexarb, IeperyciM, HOPMH MaTepiaJbHOTO 1 MpPOIECyaTbHOTO
3aKOHOJIaBCTBA, 00 €KTHBOBAaHI B NMHCHMOBHX JDKEpesiax INpasa (IEpeBaKHO B 3aKOHOJABUMX
aKTax), 0 3AIHCHIOIOTh PETYIATUBHNI a00 OXOPOHHHH BIIMB Ha CYCIIJIbHI BIIHOCHHU.

[Tix mpaBOBMMM HOpPMaMmHM aBTOP NPOIOHYE PO3YyMITH (JOPMAIbHO BU3HAYECHE IPABMIIO
TIOBE/IIHKYM 3arajlbHOTO XapakTepy, IO 3AIHCHIOE peryIsSTUBHHN Ta/abo OXOPOHHUWH BIUIMB Ha
CYCIUTBHI BiTHOCUHH, TMOXOJHUTH BiJl TPOMAJSHCHKOTO CYCIIUIBCTBA, WOTO I1HCTUTYTIB YH
JIepKaBH, peajiizallis SIKOr0 TapaHTOBaHa pEaJbHUM 3aCTOCYBAHHSIM 3aXOiB JEp>KaBHOTO
MIPUMYCY Y pa3i HopyIIeHHs ioro BuMor [29, c. 18].

Jlo mpaBHJ TOBENIHKM Ta HETHIIOBUX IPABOBHX PO3MOPSIKEHb, SIKI CTaHOBJIATH
HOPMaTHBHY OCHOBY MEXaHi3My PaBOOXOPOHH, HAJIEKATh:

1) HOpMH MaTepialbHOTO Ta MPOLECYAIBHOrO MPaBa, 10 BU3HAYAIOTh KOHCTUTYLIIHHO-
H agMiHICTPATUBHO-TIPABOBHI CTATyC CYHOBHX 1 MPaBOOXOPOHHHMX OpraHiB (iX mocagoBHX i
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CI1y’)k00BHX 0Ci0), a TAKOXK MPABO3aXUCHUX IHCTUTYIIIH. [[i HOpMHU 00’ €KTHBOBaHI B TaK 3BaHUX
crarycHHX 3akoHax: «[Ipo cymoyctpiii i ctaryc cynuiBy», «Ilpo Hamnionaneny nomimiro», «I1po
Cayx0Oy Oesmekn Ykpaiany», «IIpo Koncrurymiitauit Cyx Ykpaimm», «IIpo mpokypaTypy»,
«[Ipo YmosHOBaxxeHoro BepxoBHoi Pann Ykpainu 3 mpaB JroAnHN» Ta iH.;

2) OXOpoHHI HOpMH mpaBa (TepemyciM, KPHMIHAIBHOTO, aIMiHICTPATHBHOTO), IO
BHM3HAYAIOTh BHJ Ta MEXIi IOPUANIHOI BiANOBITAIBFHOCTI 0ci0 32 BUMHEHHS MPABOIMOPYIICHB.
Taki HOpMH 3akpimieHi B KomudikoBaHmx akTax — Kkomekcax (KpuminamsHOMy, Komekc
VYxpaiau po aaMiHICTpaTHBHI IIPaBOMIOPYIIEHHS, MUTHOMY) 1 B CBOil CYKYITHOCTi CTAHOBIISITh
JICTIKTHE 3aKOHOJIAaBCTBO;

3) HOpPMH TIPOLIECYaIbHOTO MpaBa, LI0: a) BU3HAYAIOTh MPOLIECyaTbHO-TIPABOBHII CTATYC
Cyay, T0CaIOBUX 1 CiIyKOOBUX 0Ci0 MPaBOOXOPOHHHMX OPraHiB, a TaKOX CyO’€KTIB, YHs POJb Yy
IOpPUAMYHOMY TIPOLIECi 3BOAMUTHCS JI0 IPABOBOTO 3aXKCTY; 0) PETYIIOIOTH CYCIIUIbHI BITHOCHHH, B
MeXKax SKMX BHIIE3rajiaHi cy0’€KTH peatizyloTh CBOI HpollecyallbHi mpaBa i 000B’s3ku. Taxi
HOPMH 3HaXOITh CBOE 3aKpiIUICHHs B YMHHUX JpKepesiax mpolecyaipHoro npasa (Komekci
VYkpaiHu mpo aaMiHICTpaTHBHI MpaBOMOPYIIeHH, KpuMiHaIbHOMY MpoIecyalbHOMY KOIEKCi
VYxpaian, Kogekci aqMiHICTpaTHBHOTO CYIOYMHCTBA YKpaiHH Ta iH.);

4) HOpMH, IO KOHKPETU3YIOTh,  JCTATI3YIOTh INPUIMCH BHIUE3TaJaHUX IPaBUI
MOBEAIHKM. BOHM 3aKpiIUTIOIOTECS B MiA3aKOHHUX HOPMAaTHBHO-TIPABOBHX AaKTaxX, SK-TO B
HOpPMaTHBHO-TIpaBOBMX akTax (ykaszax IlpesunmeHra VYkpaiHH, HOPMAaTHBHHMX HakKa3ax
MinicTepcTBa BHYTPIIIHIX CTIPaB TOIIO).

Jlo ui€i rpymu IOpuAMYHUX 3aco0iB, Ha Hally AYMKY, HEOOXiJHO BiiHeCTH 1
MpaBOiHTEpIPETaliiHI aKTH (aKTH TIIyMaueHHs HOpM mpasa). [1in oqHOWMEHHOIO KaTeropiero
3alpONOHOBAHO pO3yMiTH 3ale3nedeHe 3 OOKy JAep)KaBH apryMeHTOBaHe (opMmaibHO-
000B’sI3K0BE BOJICBHUSBIICHHS OpraHiB myOniyHoi Biaau (X mocamoBux i cimyx00Bux ocib), mo
3aiiicHIoe iH(OpMaLiiiHUI BIUIMB Ha CBIJOMICTh NPaBOMAI€3aTHUX CYO €KTIB MpaBa HUIIXOM
PO3’SICHEHHSI 3MICTy HOpPM IIpaBa 1 NPHUIHCIB HEHOPMATHBHOTO XapakTepy abo OKpeMHX iX
(parMeHTiB, a B €IHOCTI 3 HOPMAaTHBHO-TIPAaBOBUM a00 NPaBO3aCTOCOBHHUM AaKTaMH TaKOX
OTIOCEPEAKOBAaHMI PETYISATUBHUN Ta/a00 OXOPOHHWH BIUIMB HAa iX IOBEAIHKY, CHPUYUHSE
IOPUINYHI HACTI/IKY 1 CIIpUsi€ YTBEPIHKCHHIO IPUHIIMITY IpaBoi Bu3HaueHocCTi [30, c. 84].

Barome 3HaueHHS B [ISUTBHOCTI CYO’€KTiB TPABOOXOPOHH MAKOTh TAaKOXK 1 aKTH
Heo(imifHOTO TITyMadeHHs, MO iX AU(EPEHIIOITh Ha Taki: 1) akTH TIyMadeHHS BYCHUX-
IOPHCTIB; 2) 0dilio3HI aKTH TIyMadyeHHs NMPaBOBHX HOPM 3acobamu MacoBoi iH(opmallii;
3) akTd  TIyMayeHHS  TIPOMAJCHKUX  O0’€IHAHb,  FOPHUCTIB-MPAKTUKIB,  aJBOKATIB,
IOPUCKOHCYIBTIB Tomo [31, c. 89].

BaxnuBa pojb BiABOIUTHCS 1 THM 3aco0aM, sIKi MEXaHi3M OXOpPOHH TpaB JIHOJUHU
NpUBOSTE Yy fito. Jlo wiel rpynu HeoOXiJHO BiJHECTH NMPAaBOBI aKTH, LIO € ITJCTaBOIO JUIs
BUHHMKHEHHS TPaBOOXOPOHHHMX 1 TIPAaBO3aXUCHUX BIJIHOCUH (KOHCTUTYLIHHE TOAaHHS,
KOHCTHTYIIfHE 3BEPHEHHsS, KOHCTHUTYIIWHA CKapra, aAMiHICTPAaTHBHHUN 1 MUBUIGHUH MTO30BH,
MTOBITOMJICHHS TIPO BYMHEHHH 3JI0YHH Ta iH.). 31eOUTBIIOTO TaKi 3BEpHEHHS PErIaMEHTOBaHI
HOpPMaMH TPOIECYalbHOTO 3aKOHOJABCTBA 1 MAlOTh BIAIIOBIJaTH BCTAHOBJIEHHM BHMOTaM SIK
070 1X 3MICTY, Tak i popmu (Hampukiam, ct. 55 3akony Ykpaiau «[Ipo Korcrurymiitanii Cyn
VYkpainmy, o nepeadayac BUMOTH 10 KOHCTUTYLIHHOT CKaprH).

IMpoBimHa ponb B IHCTPYMEHTAJIbHO-(QYHKIIOHAILHOMY KOMIOHEHTI MeXaHi3My
MIPaBOOXOPOHU HAJICKHUTh THM IOPUAWNYHUM 3aco0aM, 3a JOIOMOTOI0 SKHX Oe3M0CepenHbo
peanmizyerbcsi HOro (yHKIiOHaIbHE NPU3HAYEHHS. VIIeThcs NMpO Taki BUIAM iHCTPYMEHTIB
(ycTaHOBIIEHB) 1 MiSHB (TEXHOJOTIN): a) IOPUAMYHI 3acO0M 3amoOiraHHs MOPYIICHHIO TpaB i
cB0o0OO JroAWHY; 0) IOPUINYHI 3acO00M MPHUITMHEHHS MPOTHUIIPABHOI MOBEIIHKH; B) IOPHINYHI
3ac00M BIJIHOBJEHHsS MOPYIIEHOr0 TpaBa # NPUTSATHEHHs BUHHUX JIO IOPUAWYHOI
BIJITOBITAJIBHOCTI.

JlBi mepun Tpynu OPUIMYHHMX 3aco0iB  PO3IVITHEMO Ha MPUKIAIl AisIIBHOCTI
HamnionaneHoi momimii Ykpaiau, a TpeTo — JisSUTbHOCTI CYI0OBUX OPTaHIB JIep:KaBH.

3rigHo 3i cr. 2 3akoHy Ykpainm «IIpo HamioHampHy mouiniro» ofHUM i3 3aBlaHb
NoJyinii € TPOTHIIS 3JIOYMHHOCTI, M0 Tependadae BXHUTTA 3aXOMiB 3 MNPOQUIaKTHKA
KPUMiHAJIBHUX 1 aAMIHICTPaTUBHUX NTPABONOPYIIEHb, iX MPUITMHEHHS Ta IPUTSATHEHHS BUHHUX
0cCi0 10 FOpUANYHOT BiAMOBITATBHOCTI.

Cr. 23 1poro 3aKOHOAABYOTO aKTa YIMOBHOBAXKYE TOJIIEHCHKUX HA BYMHEHHS TaKuX JiH,
10 MAalOTh SICKPaBO BHPAXKEHY MPO(IUIAKTUYHY CHPSMOBAHICTD, SK-OT: 3[iHCHIOBATH MEPEBIpKy
JIOKYMEHTIB OCOOM YM TPAHCIOPTHOTO 3aco0y; 3yNMHUHSATH TPAHCIIOPTHHHA 3aci0; BHMaratu Bif
0COOM 3QMIINTH Miclle 1 OOMEXHWTH IOCTYN JO0 BH3HAYCHOI TEPUTOPIi; Yy HEBIAKIAIHUX
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BUIIA/IKaX, IMOB’S3aHMX 13 yPATYBAaHHSAM JKUTTS JIIOAEH Ta IX MaifHa miJ 4ac HaJa3BHYalHUX
CUTYaIli}, IPOHUKATH JI0 )KUTIIAa 0COOM O€3 BMOTHBOBAHOT'O PIllICHHS CY/y Ta iH.

Ho ropugumyHMX 3aco0iB, IO CHPSIMOBAaHI HAa NPUOWHEHHS MOJIIEHCEKUMU
MIPaBONOPYIIEHb, MOXKHA BiTHECTH TakKi: 3acTOCyBaHHA (pi3ugHOro BILIMBY (CmiH) (CT. 44);
3aCTOCYBaHHS CIICI[iabHIUX 3ac00iB (CT. 45); 3acTOCYBaHHS BOTHEMATIbHOI 30poi (cT. 46) [32].

He menm BakimBe 3HaueHHS MAalOTh 1 Ti IOpHOUYHI 3aco0m, sKi 3a0e3MedyroTh
BiTHOBJICHHS MOPYIICHOTO TIpaBa, BIAINIKOAYBAaHHS 3aBAaHWX 30WTKIB, IPUTATHEHHSI
MIPaBONIOPYIIHUKIB 10 IOPUANYHOI BiAIIOBIAAaTBHOCTI, — WIAECTHCSA MPO MPaBO3aCTOCOBHI aKTH
OXOPOHHOI CHPSIMOBAHOCTI, IPAaBOBI aKTH HETaTHBHOI MPAaBOTBOPYOCTI (HANpPHKJIIA[, PilICHHS
Koncruryuiitnoro Cyny VYkpaiHn npo BH3HAHHS aKTa HEKOHCTHTYLIIHHMM, BHACIiJOK
YXBaJICHHS SIKUX BTPayaroTh CBOK0 YHHHICTH HOPMAaTHBHO-TIPABOBI aKTH, IO HE BiJIIOBIIAIOTH
Koncturynii YkpaiHu TOINO); IOpUAMYHI 3acCO0M 3aXMCTy LMBUIBHMX IIpaB Ta IHTEpPECiB
CyZoM, 30Kkpema: 1) BU3HaHHS MpaBa; 2) BU3HAHHS IPABOYMHY HEAIHCHNM; 3) MPUITUHEHHS i,
sIKa IOPYILYE NPaBo; 4) BiJHOBJICHHS CTAHOBUILA, SIKE ICHYBAaJIO 10 MOPYIICHHS; 5) IPUMYCOBE
BUKOHaHHA O0OB’S3Ky B HaTypi; 6) 3MiHAa TPaBOBIAHOIICHHS, 7) NPUIMHECHHI
MIPAaBOBIAHOIICHHS;, 8) BINIIKOAYBaHHA 30WTKIB Ta iHII CHOCOOHM BiJIIKOAYBAaHHS MaiHOBOI
mKoay; 9) BiAMIKOMYBaHHSA MOpaibHOI (HemalHOBOI) mkonw; 10) BH3HAHHS HE3aKOHHUMH
pimmeHHs, nif 4m Oe3IisUTBHOCTI OpraHy Aep)KaBHOI BIaiW, OpraHy BiIagd ABTOHOMHOL
PecniyOnikn Kpum abo opraHy MicIieBOro caMoOBpsAyBaHHS, iXHIX ITOCAJOBHX 1 CIyXOOBHX
ocib (cr. 16 LuBineHOTO KOEKCY YKpainn) [33].

XapakTepucTHKa IHCTPYMEHTAIBHOI CKJIaJ0BOI JOCIII)KYBaHOTO KOMIIOHEHTY Oyne
HEMOBHOI, SIKIIO0 MM 3aJHMIIMMO 11032 YBarol Ti FOPUIUYHI 3aco0M, IO 3a0e3nedyroTh
MPOBAJPKEHHS y CIIpaBax MMpo aJMIHICTPaTHBHI NPaBONOPYILEHHS, a TAKOXK 3aN001XKHI 3aX0/H,
nependaveHi KpuMinanbHuM mporiecyanbHUM KOJEKCOM YKpaiHH.

Crarts 260 KYnAIl momyckae MOXIHBICT aaMIiHICTPaTHBHOIO 3aTPHMaHHS 0COOH,
0CcOOMCTOrO OIJISIMy, OIJISAY peduei 1 BHIIydeHHS pedeil Ta MOKYMEHTIB, y TOMY YHCIHI
MIOCBiTYCHHS BOJIisl, TAMYACOBOTO 3aTPUMAaHHS TPAHCIOPTHOTO 3ac00Y, BIICTOPOHEHHS 0Ci0
BiZl KEPYBaHHS TPAaHCIIOPTHUMH 3aCO0aMH, MOPCHKHMH, PIYKOBUMH, MAJIHMH, CIIOPTHBHUMH
cyaHamMH a00 BOJHMMH MOTOIMKJIAMH Ta OIVIALY HA CTaH AJKOTOJIBHOTO, HAPKOTHYHOTO UM
IHIIOTO CITSIHIHHSA, a TaKOXX MIOJ0 NepeOyBaHHS ITiJ BIUTMBOM JIKapCHKUX IPETapariB, IIO
3HIKYIOTh IX yBary Ta IIBHIKICTH peakiii. Taki 3aX0qyu BKHBAIOTHCS 3 METOIO MPHUITHHEHHS
aJIMIHICTPaTHBHUX IPaBONOPYIIEHb, KOJM BHYEPIIAHO IHIII 3aXOAM BIUIMBY, BCTAHOBJIECHHS
0co0H, CKIIaICHHSI IPOTOKOJIY MPO aaMiHiCTpaTHBHE MpaBomopymeHHs [34].

Jo 3ano0ixHUX 3aX0/iB, BiAnoBigHO 10 4.1 ct. 176 KIIK Vkpainu, Haiexars Taki:

1) ocobucte 3000B’s13aHHS;

2) ocobucTa mopyka;

3) 3acraBa;

4) nomamHiit apemr;

5) TpumaHHs mix BapToro [35].

BumenaBeneHi ropuInuHi 3aX0A1 BXXUBAIOTHCS MTiJ 4ac 3A1HCHEHHS TPaBOOXOPOHHOI Ta
MIPAaBO3aXMUCHOI MisTIBHOCTI 1 B MEXax IPaBOOXOPOHHHX Ta IIPaBO3aXHUCHUX BiJHOCHH
BiINOBigHO. BuIe3za3HaueHi eleMEHTH MeXaHi3My OXOpPOHH MpaB JIOAWHU BiZOOpakaroTh
(bYHKIIOHAJIBHUI aCTIEKT MEXaHI3My OXOPOHH MPaB JIIOANHH.

3rigHO 3 yCTaleHUM Yy NpaBHUYINH HAyIl MiIXOZOM, ITiJl IPaBOOXOPOHHOK BHU3HAETHCS
JSTBHICTH KOMIIETeHTHUX OpPTaHiB JepKaBH, iX IMOCAJOBHX 1 CIy)OOBHX 0ci0 3 mpodiTakTHKN
1 IpUNMHEHHSI TPABONOPYIIECHB Ta NPUTATHEHHS BUHHUX /10 IOPUANYHOI BiAIOBITaTbHOCTI.

IIpaBo3ax¥icHa TisUTBHICTH (B CJIOBa «ITPABO3aXMCHUK» — TOH, XTO 3aXHIA€E YUi-HEOY b
TpOMaJITHCHKI mipaBa [36, c. 917]) Mae cripsiMOBaHICTh Ha 3aXWCT MPaB i CBOOO T JIFOTUHH.

Ornsiy ZOKTPUHANBHUX JDKEPEIl CBIAYMTH MPO CXOXKICTh Y MiX0/aX 10 PO3yMiHHS Li€l
KaTeropii Ta 11 03HaK, sIKi He MAIOTh IIPUHIMIIOBUX PO301KHOCTEH, a caMe MiJl MPaBO3aXHCHOI0
PO3YMIIOTh JiSUTBHICTh IPAaBO3aXUCHUX IHCTUTYIIH, CIIPSIMOBAaHY Ha HA/IaHHS KOXKHIH JIFOJUHI 1
rpOMaJiHUHY, iX 0O0’€JHaHHAM Ta IOPUIMYHMM OCO0aM IpaBOBOI JIOMOMOTH IIOJO
NPUINMHEHHS. TIOpYLIeHb IpaB, NPHUTATHEHHS BHHHUX JO OPUIAMYHOI BiJIIOBINAIBHOCTI,
BIZIHOBJICHHSI TOPYIICHHUX, OCIOPIOBAHMX 4YHM OCKapKEHUX TpaB 1 BiIIKOIyBaHHS
CHPUYMHEHNX ITOPYIIESHHSIM ITpaBa 30uTKiB [37].

JlOCTi/DKeHHIO  TIPAaBOOXOPOHHUX BiHOCHH TPHUCBATUB cBOO poboty 1. Ceparok [38,
c. 39-40]. Ilix npaBOOXOPOHHMMH BIJIHOCHHAMH TPABHUKOM OYJIO 3alpoIlOHOBAHO TaKe
CYIDKEHHS, IO PO3KPHBAE 3MICT I[LOTO TOHATTS: IPABOOXOPOHHI BITHOCHHW — II€ MPAaBOBA
(dopma corianbHOT B3aEMOJIi TPaBO-Ii€3JaTHUX CYO’ €KTIB, sKa Ma€ BIQJIHUNA XapakTep,
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JeTepMiHOBaHa ()aKTOM BUMHEHHS IPABONOPYLICHHS i Ma€ HAa METi HOro IMONEepe/KeHHsS 4n
NIPUIIMHEHHS, BIJIHOBJIEHHS MOPYIIEHOTO IpaBa, NPUTSATHEHHs MPaBOMOPYIIHUKA /10 IIEBHOTO
BUAy OPHUAMYHOI BIANOBINAIBHOCTI Ta YMOXIIHUBIIOE IIPIMYCOBE BHKOHAHHS HHUM
Cy0’€KTHBHOTO OPUAWYHOTO OOOB’S3KY, TeperdadeHoro 3akoHOM abo JOTOBOPOM i
OIOCEPEIKOBAHOTO MPaBO3aCTOCOBHAM akToM [38, ¢. 172-173].

Hum takox Oyno akieHTOBAaHO Ha TMHUTAaHHI 3’ACYBaHHS CHIBBIIHOIIEHHS TEPMiHO-
MOHATH «IIPAaBOOXOPOHHI MPABOBITHOCHHI Ta «IIPABO3aXHCHI IpaBOBiIHOCHHIY. Ha oCHOBI
MOPIBHAUIBHOTO aHAJi3y INPABO3aXHUCHUX 1 TPABOOXOPOHHUX BIiHOCHH BYCHHH MiHIIOB
BHCHOBKY I10/I0 OZHOPITHOCTI IMX MPaBOBUX SBHII, a HA MiATBEPKEHHS IIi€i Te3W HaBiB Taki
apryMeHTH:

1) sk MPaBOOXOPOHHI, TaK 1 IPaBO3aXUCHI BiTHOCHHHM BUHHUKAIOTH 13 (haKTy MOPYyLICHHS
TIPaB JIFOJAWHM 1 TPOMaIsTHUHA;

2) BOHM IOB’S3aHi 3 [ISUTBHICTIO CIICLIATbHO YIOBHOBKCHHX HA TE JEPIKaBHUX
OpraHiB, Ha SIKI HOPMaMH ITO3MTHBHOTO IpaBa MOKJIAJCHO IOPUIMYHHN OOOB’S30K 3aXHCTY
mpaB i cBOOOJ JIOAMHMA 1 TPOMAJSHUHA Ta BIiHOBICHHA iX y pa3i HMOPYIICHHS, a TaKOX
MIPUTSATHEHH BUHHOI 0COOM 10 FOPUANYIHOI BiAMTOBINANBHOCTI;

3) Taki BIIHOCHMHM XapaKTEpU3YIOTbCA OPHAMYHHM 3B S3KOM CTOPiH, B SKOMY
YIOBHOBa)KCHAa CTOpOHA (CyO’€KT TpaBa Ha TPAaBOBUH 3aXWCT) MOKJIALA€ BiIMOBiTHUHA
IOPUINYHUH 000B’SI30K Ha iHIIY;

4) 3a0e31e4yI0ThCsl MOXIIUBICTIO JAEPIKABHOTO 1 MiXkHapogHOro mpumycy [38, c. 39-40].

Hes3Bakaroum Ha CXOXICTh 1MX BIIHOCHH 3a CYTHICHO-3MICTOBHHMH O3HaKaMH,
OCHOBHY BiIMIHHICTh M)XK HUIMH MU BOauaeMo, HacamIiepes, y ix cy0’eKTHOMY CKJIaJi, a TaKOX
opuaudHoMy 3MicTi. CyO0’€KTHBHHMH CKJaJl YIOBHOBa)KEHOI CTOPOHH IPaBOOXOPOHHUX
BIZITHOCHH € Ha0arato IIUPIINM HOPIBHSIHO i3 Cy0’€KTHUM CKJIaJJOM IIPaBO3aXHCHHUX BiJHOCHH,
110 OOMEXKYETBCS CYJIOM, a TAKOK NPABO3aXUCHUMH IHCTUTYLISIMH. Pi3HATBCS BOHU 1 32 CBOIM
IOPUINYHAM  3MICTOM, a/DKe OKpeMi MpaBO3aXWCHI IHCTHTYWii, Ha BIAMIHYy Bif
IIPaBOOXOPOHHUX OPraHiB, HE HAJUICHI AEPXKABHO-BIAJHUMH ITOBHOBAKCHHAMHM (HAIIPUKIA,
aIBOKaTH, TPOMAJCHKI MPaBO3aXKCHI OpraHi3arii).

HigHicTh 1 (YHKOIOHATBHICTH MEXaHI3MY OXOPOHH IMPaB JIONWHHU SK CKIAJIHOTO
CHCTEMHOT'O YTBOPEHHS 3a0e3MedYyeTbcs HEOOXiTHOI CYKYITHICTIO 3B’S3KiB MK HOro
eyleMeHTaMu. BOHHM yTBOPIOIOTh KOMYHIKaTUBHUIM KOMITOHEHT IIbOTO MEXaHI3MYy.

BBaxxaemo 3a HeoOXiZiHE 3pOOUTH JIESKi YTOUHEHHS 11[0JJ0 Ha3BH IbOTO KOMIIOHEHTY. Y
BenukoMy TIymMauHOMY CIOBHHKY CYYacHOi YKpaiHChKOT MOBHM 3a3HAYAETHCS, IO TEPMiH
«KOMYHIKaTHBHHUI» € IPUKMETHHKOM JI0 CJIiB «KOMYHIKaIlis» Ta KKOMYHIKATUBHICTB.

Kowmymikariist o3Hawae: 1) nusixe CHOONydeHHs, JiHII 3B’A3Ky TOmO; 2) OOMIH
indopmartiero; 3) Te came, mIO CIHUTKYBaHHS, 3B’s30K [36, c. 446]. KomyHiKaTHBHICTH
TPAKTYEThCA SIK: 1) 3MaTHICTH JO CHIJIKYBaHHS, KOHTAKTIB; 3B’S30K, CIUIKYBaHHS, KOHTaKTH
MiX KHM -, YAM-HEeOYIb, KOMYHIKaOembHICTE [36, c. 446]. 3 ypaXyBaHHSM BHIICHABEICHUX
IHTEepIpeTaniid CIIiB «KOMYHIKAIlis» Ta «KOMYHIKaTHBHICTB» TEPMiH «KOMYHIKATHBHUH
KOMITOHEHT» B aCHEKTI MEXaHi3My OXOpPOHH IIpaB JIIOAWHHM O3HA4Ya€ HE JIMIIE 3B S3KH MIXK
cy0’eKTaMHU TIPaBOOXOPOHHOI MISUTBHOCTI, ane ¥ 3B’SA3KM MK IHIOIUMH €JIeMEHTaMH IhOTO
MEXaHi3MYy.

B  Haymi TepMIHO-TIOHSTTS  <3B’S30K» SIK BAXJIMBA  CKJIaZoBa  IOHATIHHO-
KaTeropialbHOTO amapary HaykW Ta ii TepMIiHOJOTIYHOTO psAy O3HAa4dae Te, M0 3B A3YE,
MIOETHYE M0-HEOY b 3 YNUM-HEOY b, BiJTHOIICHHS, 110 CTBOPIOE M0-HEOY b, CITIJIbHE MiXK YHM-
HeOy/Ib, B3aEMHY 3aJIe)KHICTh, 00yMOBIIEHICTh [39, ¢. 941].

Ekctpanonsiiss HaBeeHOTo MiAXOAY M0 PO3YMIHHS BHUINE3TaJaHOTO TEPMiHO-TIOHSTTS
Ha JOCIIDKYBaHUH IIpeIMET MEXaHi3M OXOPOHHM IPaB JIOJWHH CBIIYUTH NP0 HASBHICTH TaKUX
3B’SI3KiB, II0 CTAHOBJIITH HOTO KOMYHIKAaTHBHMH KOMIIOHEHT MEXaHI3My OXODOHHM IIpaB
JMOMUHM: 1) CTPYKTYpHI 3B’SI3KM, [0 ICHYIOTh MIDK €JIEMEHTaMH IbOTO MEXaHi3My 1
BiZIOOpaXaloTh HOro y craTuii (HampuKiIad, 3B’S3KM MDK HOpPMaMmHM 1 JDKEepellaMu IIpaBa;
3B’SI3KM MDK CyO0’€KTaMH 1 HOpMaMH IIpaBa; 3B’SI3KM MDK Cy0’€KTaMH NpPaBOOXOPOHHOI
JISTIBHOCTI Ta iX MPaBOCBIAOMICTIO 1 TPaBOBOIO KYJIBTYPOIO Ta iH.); 2) (YHKIIOHAIbHI 3B’ SI3KH,
0 XapaKTEepPHU3yIOTh MEXaHI3M OXOpPOHH NpaB JIIOAWHY y AMHAMILi (HAaNpHKial, 3B SI3KH, IO
BHHHUKAIOTh MiX Cy0’€KTaMU IPaBOOXOPOHHOI HiSTBHOCTI B MpoIieci iX B3aeMOil Mk co00r0
Ta {HIIUMH Y9aCHHUKaMH IIPABOBITHOCHH; 3B SI3KH MK HOPMaMHM IpaBa i MPaBOBiIHOCHHAMU;
3B’S3KH MDK HOPMATHBHO-IIPABOBHUMH, IIPAaBOIHTEPIIPETAI[IMHUMH Ta IPABO3aCTOCOBHUMU
aKTaMH OXOPOHHO1 CIIPSIMOBAHOCTI TOIIO).

BucHoBKH. 3 ypaxyBaHHSAM yChOTO BHINEBHKIJIAJCHOTO TEOPETUYHA MOETHh MEXaHI3My
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OXOpOHHM IIpaB JIIOJWHH, IO BimoOpaxkae HoOro BHYTpilIHIO OynOBY, MOKe OyTW mOJaHa y
TaKui cnocio:

1) cy0’€KTHO-iJeONOTiUHMIi KOMIIOHEHT, 0 CKIaay SKOTO BXOAATH Cy0’eKTH
MIPaBOOXOPOHHOI MisSITPHOCTI (CYOBi 1 MPaBOOXOPOHHI OpraHM Ta MPABO3AXUCHI IHCTHUTYMII) B
IiaJIeKTUYHINH €THOCTI 3 MPUTAMAHHOIO UM Cy0’€KTaM MpOQeciiHOI MPABOBOIO CBIIOMICTIO
Ta IPaBOBOIO KYJIBTYPOIO;

2) iHCTpyMEHTaIBHO-YHKIIOHATBHUM KOMITOHEHT, KW MICTHUTh y c00i FOpHIWdHi
3aco0u, IO CHOpPSAMOBAaHI HAa: a) 3amo0iraHHsd IOPYIICHHIO TpaB 1 CBOOOJ JIIOIWMHU;
0) NpUITMHEHHS NPOTUIPABHOI MTOBEAIHKH; B) BITHOBIICHHS IOPYLICHOTO TpaBa i MPUTATHEHHS
BUHHUX JI0 IOPUAMYHOI BIAIOBIJalbHOCTI; I') 3a0e3NEeUYeHHS NMPOBAPKEHHS Y CHpaBax Ipo
aJAMIHICTPaTHBHI ~ TIPaBOIOPYLIEHHs Ta  3amo0iraHHsi  YHMKHEHHIO  KPUMIHaIBHOI
BIZIMOBIAJILHOCTI (3aX0/1H, NependadeHi KpuminaisHUM nporecyalbHUM KOJIEKCOM Y KpaiHu).

Ileii KOMIIOHEHT JIONMOBHIOIOTH Ta JIOTIYHO 3aBEpIIYIOTH IPABOOXOPOHHA 1
NPaBO3aXMCHA [ISUIBHICTH Ta IIPaBOOXOPOHHI Ta NPaBO3aXWCHI BiJHOCHHH, BiJIOBIIHO, B
MpoIIeci Ta B MeXKaX SAKUX Peali3yIOThCs BUIIE3ralaHi IOpUANIHI 3ac00u;

3) KOMyHIKaTHBHHH KOMIIOHEHT MEXaHI3My OXOpPOHH NpaB JIOJHHH CTaHOBISATH JABI
TpynH 3B’S3KiB: @) CTPYKTYPHI 3B’S3KH, IO 3a0€3MeYyIOTh HOro IIICHICTH Ta €JHICTH Ta
0) GyHKIIOHATBHI 3B’ 3KH, IO 3a0€3MeTyI0Th HOTO e(heKTUBHICTD, Ti€BICTb.
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ABSTRACT

Valentyna Boniak. Doctrinal approaches to determining the structure of the human rights
protection mechanism. The judgments of lawyers on the mechanism of human rights protection are
considered. The analysis of the existing approaches in modern legal science to determining the structure
of the mechanism of human rights protection showed an insufficiently complete description of its
elemental composition.

The chosen theoretical tools, consisting of worldview dialectical and anthropological approaches,
structural-functional method and other methods of cognition, allowed to clarify the internal structure of
the mechanism of human rights protection, as well as the functional purpose of each of its constituent
elements.

A theoretical model of the structure of the studied phenomenon of state and legal reality is
proposed. The first component is defined as subject-ideological, which includes subjects of law
enforcement (judicial and law enforcement agencies and human rights institutions) in conjunction with
the inherent in these subjects of professional legal consciousness and legal culture.

The second is the instrumental-functional component, which includes legal means aimed at
preventing violations of human rights and freedoms; cessation of illegal behavior; restoration of the
violated right and bringing the perpetrators to justice, as well as measures to ensure the proceedings in
cases of administrative offenses and prevent the avoidance of criminal liability. Logically, this component
also includes law enforcement and human rights activities and law enforcement and human rights
relations, respectively, in the process and within which these remedies are implemented.

The third component of the human rights mechanism is communicative, which includes structural
links that ensure its integrity and unity, as well as functional links that ensure its effectiveness.

Keywords: human rights protection mechanism, structure of human rights protection mechanism,
subject-ideological component, instrumental-functional component, communicative component.
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JOKTOD MOJITHYHHUX HayK, podecop
(Aninposcoruil nayionansruti ynieepcumem
imeni Onecs Ionuapa, m. [ninpo, Yrpaina)

KOMYHIKATABHU BUMIP JIETITTUMHOCTI
MIXKHAPOJHOI'O ITPABA

Bu3HaueHO KOMyHIKaTHUBHI OCOOJMBOCTI (OpMyBaHHS JIETITUMHOCTI MIDKHApOJHOTO IIpaBa.
JleriTMMHICTH MI>KHapOJIHOTO IpaBa 0araTo B 4OMY BH3HAUA€ThCS KOMYHIKQTUBHUAM IIPOIIECOM, B SIKOMY
0epyTh ydacTh cy0’€KTH MiKHApOAHOTO mpaBa. Taki KOMyHIKATHBHI Ta MOBHI SIBHINA, SIK apryMEHTAIlis,
HOMIHAJI3allis, HapaTHB, KBaliQikamis BUMHKIB, IHTEpIpeTalisi Ta IMepeiHTepIpeTamis CUTYyalii
BiJIrpaloTh KIIOUOBY POJIb B TIPOLECI OCKapKEHHS 1 BHUHECEHHA pillleHb NPO JIETITUMHICTh B
MibKHapoxHOMy mpaBi. KomyHikaTuBHHI mporec, SKAH JO3BOJISIE BCIM Cy0’€KTaM MIXKHapOTHOTO MpaBa
BIIBHO peaii3oByBaTH CTpATeril OCKap)KEHHsS JIETITUMHOCTI MDXKHApOJHHX HOPM Ta PIllleHb, BUCTYIA€e
JIETITUMAITI€0, TUHAMIYHAM BUMIpOM JICTITUMHOCTI. BiH Hajae AOCTaTHI MiJCTaBH UL CTBEPKCHHS
BUOOpY MDK pI3HUMH HOpPMaMH Ta iX 3aCTOCYBaHHSM BIIIOBIZHO JO PpillieHb MDKHAPOIHOT
iHTepIpeTaTHBHOI cHimbHOTH. [Ipomec JerituManii 31aTHUH 3MIHIOBATH IIOBEIIHKY MIDKHapOIHHX
Cy0’eKTIB 1 NPUMYNIyBaTH iX MO NPUHHATTS HOPMAaTHBHO OOIPYHTOBAaHHMX pIlIeHb, HABITh SKILIO
y3ropKeHuil ab0 MPUIHATHIA BapiaHT HE O0OB’SI3KOBO € KPALIMM PE3YJIbTaTOM IS THX CYO €KTiB, IO
MiATPUMYIOTECSI MKHAPOIHOIO JIETITUMYIOUOI0 ayAuTopiero. BHacmimok nporo, nmpodiaeMa JeriTUMHOCTL
HOPM MDKHApOJHOTO IpaBa Ma€ CTABUTHCH HE AK MpodjeMa iX BiAMOBITHOCTI MOpaJbHUM IPUHLUIIAM,
3aKOHaM JIOTiKM, IyXy 4uYd (OopMaJbHAM BHMOTaM IIpaBa, a K HpoOiieMa KOMYHIKaTHBHO-
MpoLleCyaNbHOTO BUIIPAaBAaHHs X BHOOpY Ta 3acTtocyBaHHs. Hemae Hisikoi yHIBepcasbHOI JIETiTUMHOCTI
JUISL BCIX CUTYalii Ta 4aciB. JICTITUMHICTD 3aBXIM CHTYaTMBHA Ta € PE3yJbTaTOM apryMEHTATHBHOTO
JICKYpCy 3alliKaBICHHX CTOPiH, II0 MOXYTh IPOJEMOHCTPYBAaTH JOCTAaTHIO Mipy aJeKBaTHOTO
PO3YMIHHS CHTYyalii Ta BUCOKY Mipy CyMIJIIHHOCTI y JOAEpKaHHI OCHOBOIOJIO)KHHMX IPHHIMIIB IIpaBa,
3aIllpONOHYBATH ii MPUHHATHE (HOPMYITIOBAHHA LIS IHTEPIPETATUBHOI CIUTBHOTH, IO BUHOCHUTH PillICHHS
PO BiIMOBIHE IPaBO3aCTOCYBAHHS.

Knwuoei cnoea: necimumuicmo, necimumayisn, MidCHApOOHe NpABo, KOMYHIKAYIA, Oepicasu,
OCKAPIICEHHS, HOPMU, MIdDCHAPOOHE CRIGMOBAPUCTEO.

IMocranoBka npo6aemu. Po3yMiHHS JIETITUMHOCTI B MIXKHapOJHOMY IpaBi Mae CBOI
ocoOnuBOCTl. SIKIIO B COLIOJIOTIYHIM Ta MOJITHKO-HAYKOBIM pELENLisX JeriTMMHICTD
(akTUYHO 03HAYa€ CMUCII Ta 3HAYYILICTD K JUHAMIYHUNA CHHTE3 OOIPYHTYBaHHS Ta BU3HAHHS
BJaJd, TO B IPaBOBOMY acleKTi BOHA € BHIIPAaBAAHICTIO NpaBo3acTocyBaHHs. I[Ipuyomy
KOHILIENT «BHUITPABAAHICTh)» HaHOIIBLI YiTKO [MO3HAYAE CYTHICTH SIBUIIA JIETITUMHOCTI SIK TaKof,
[0 KOHKYPY€, BCTYMAa€ y MEBHE MPOTUPIYYs i3 3aKOHHICTIO. OCMHCIICHHS JCTITAMHOCTI B
MDKHapOJHOMY TpaBi yCKJIJHIOE T€, 1[0 BOHA HAPOJDKYETHCS HE cama Mo coOi, a K pe3ysbTar
mporiecy KOMYHIKamii MiK Ccy0’eKTaMd MIKHApOJHOTO TIIpaBa. 3MICT IBOTO TPOIECY
CKJIQJal0Th OOTOBOPEHHS, apryMeHTalii, OOIPDYyHTYyBaHHS, Y3TOJ/DKEHHS IHTepeciB Ta
NIEpCIIEKTHB Cy0’€KTIB MDKHapoAgHOro mpaBa. ToMmy mpoOiieMa JIETITUMHOCTI HOPM
MDKHApOJHOTO IIpaBa Ma€ CTaBUTHCh HE SK IMTaHHSA IX BIANOBIZHOCTI MOpPAJIbHUM
NPUHOWIAM, 3aKOHaM JIOTIKM, AyXy 4M (QOpMaJbHMM BHUMOTaM IIpaBa, a SK HpoOiiema
BUIIpaBJaHHs iX BUOOPY Ta 3aCTOCYBaHHS B pe3yJIbTaTi MIPOIECY SIKiCHOI, apIryMEHTAaTHBHOI Ta
BIJIbHOI KOMYHIKaIii Mk cy0’ekTaMu MiKHapoaHOTro npaBa. CBOEIO YEproro, 1e 00yMOBIIOE
HacaMmIlepel] BaXKIMBICTh OCMHCIEHHS CHenu(diku Ta 3MiCTy KOMYHIKaTHBHOTO IIPOIECY
3a0e3nedeHHs JEeTITAMHOCTI MKHAPOIHOTO MPaBa.

AHnaniz mnyOaikaniii, B SIKMX 3aM04YaTKOBAaHO BHpilleHHS uiei mnpodiaemu.
OcMHCIIEHHST JIETITUMHOCTI MDKHApOJHOI'O MpaBa pO3MOYAIOCh 3 HAYKOBHX JIOCHI/DKEHb
T. dpanxa. Moro KoHIemIis JNEriTMMHOCTI MiKHAPOJHOTO TpaBa Gyila BHCBITIEHA HAMH B
okpemiil myOumikamii [1]. OcHoBHi HaykoBi inei T. ®pank BuKIaB y cBOiX mpaimsx «Briama
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JIETITUMHOCTI cepex Hamii» 1 «CrnpaBeyiuBicTh y MDKHApPOAHOMY IpaBi Ta iHcturyTax». Lli
po0OTH cripaBWIIM BU3HAYAJIbHUI BILIMB Ha KOHLENTYaJi3alilo0 JETiTUMHOCTI B MIXXHAPOTHOMY
MpaBi y HACTYNMHMUX HAYKOBUX IpAliX IHITUX BUYCHHX, MPUCBIYCHHX ITi€i Temi. BuzHagatroum,
IO JICTITUMHICTh € BIACTHUBICTIO MDKHApOAHWX IPABWI, HOPM Ta IHCTHTYTIB y CHIIy iX
BIINOBITHOCTI  3aralbHONPHHHATAM IPHHOWNAM IPABOBOTO TMpoIecy 3abe3medyBaTH
HasBHICTp TpParHeHHS 10 IOJEp)KaHHSA IX BHMOT B YYaCHHKIB MIKHApOIHOI CIIIBHOTH,
T. ®pank Bka3dye, IO YHHHUKAMH TaKOi BJIACTHBOCTI € NETePMIHOBaHICTh, CHMBOJIYHA
BaJiJaIis, KOTepeHTHICTh 1 moTpuMaHHA. Po3BuBatounm teopito T. @panka, 0. Bpronne ta
C. Tyne He0oOXiTHOK BHUMOIOI Ui JOCATHEHHS MPaBOBOI JICTITUMHOCTI € BiJIOBIIHICTB
TaKUM I’SATH KPUTEPIAM sK: 1) y3ro/KeHICTh MK MiIMH OUIBIIOCTI MIXKHApOJHUX CYO’ €KTIB;
2) B3a€eMHE BHKOHaHHs 00OB’s3KiB yciMa cy0’eKTamu mpaBa; 3) BEPXOBEHCTBO MpaBa B HOTO
iHTepIpeTanii CiIbHOTOIO NMPAaKTUKIB; 4) ycTaneHa MpakTHKa IPaBO3acTOCYBaHHS; 5) 3roaa
JIepIKaB, 3acHOBaHa Ha IHTEpPaKTUBHOMY PpO3yMiHHI npasa. Bucysaroun
KOHCTHUTYLIOHAJIICTCHKY TEOPIiI0 JIETITUMHOCTI MiKHapoHOTro mpasa, Marriac Kymm noBonus,
110 MDKHAPOIHOMY TPaBy MO>KHA ITIAKOPSATHCS JIIIE TOJIi, KOJIM BOHO € JIETITUMHUM. Y SKOCTI
KPHUTEPiiB JETITUMHOCTI MDKHApOJHOTO MpaBa BiH BUCYHYB NPUHIMIIM BEPXOBEHCTBA IpaBa,
cyOCHmiapHOCTI, aJeKBaTHOI ydJacTi Ta mia3BiTHOCTI. KpiM 3a3Ha4eHHWX BYEHUX, PO3TILIAY
JIETITUMHOCTI MDKHApOJHOTO TpaBa mnpucBATHAM cBoi mpami [I. Bomancekm, K. bromna,
A. Brrokenen, P. Bondpywm, 1. Knapk, I. Misioka, K. Tomac Ta iH.

Mera cTarTi — BH3HAYHTH KOMYHIKaTHBHI OCOOJIMBOCTI (OpPMYBaHHS JETiITHMHOCTI
MDKHApOJIHOTO TIpaBa.

MeTo0I0TiYHy OCHOBY JOCIHIDKEHHsS CKJIaB TePMEHEBTHYHMN MiAXiA, MO JaB
MOJJIMBICTh PO3TIISHYTH KOHIICIIIIO JICTITUMHOCTI B MIKHAPOJIHOMY MpaBi SIK Pe3yjbTaT
KOMYHIKaTUBHUX CTparerii MDKHapOJHMX CyO’€KTIB Ta IHTEpHIpPETYyo4oi JisUIbHOCTI
MDKHApOJHOT CIIUIBHOTH.

Buknax ocHoBHoro Martepiany. JIeriTHMHICTP Ma€ OCHOBOIIOJIOXKHE 3HA4YCHHS B
MDKHapOJHOMY TIpaBi, OCKUIBKM BH3HA4a€ HOro aBTOpHTET. SIK i A7 MIKHApOJHOTO IpaBa B
LJIOMY BOJIS IEPKaB € JHKEePeNIoM Horo JeriTuMHOCTI. [IpoGiiemMa IeriTMHMHOCTI MIXKHAPOTHOTO
IpaBa MakCHMaJbHO aKTyalli3yBanacsi y MDKHAPOAHUX BiJHOCHHAX y 3B’SI3KY 3 KOCOBCHKOIO
kpu3or. Sk Bimomo, 24 Oepesns 1999 poky, B Toil JeHb, komm Opranizaiis
[iBuiwnoatnanTHaHOTO MOoroBopy (HATO) nowana 6ombutn CorosHy pecmydmiky FOrocnagiro
(CPIO) 6e3 nos3Bony Paau besneku, renepanphuii cekperap OOH Kodi AHHaH BHCTYnHB 3
3asBOI0, B SIKiil BU3HAB, L0 € BHIIAJIKW, KOJM 3aCTOCYBAaHHS CHJIM MOXe€ OYyTH JIETITUMHUM Y
npartenHi g0 mupy [35]. Kpim Ttoro, 3romom Kowmicis mo KocoBo BH3Hama BiliCBKOBY
inrepBeHuito HATO HenpaBoMipHOIO, OCKUIBKH «BOHA HE OTpUMaJja MONepeaHboi 3roau Panu
6esneku OOHy, asne neritumuoro [33].

[TpoGnema JeriTMMHOCTI B MIDKHAPOAHOMY MpaBi € IMaHEHTHOIO HOMY Ta BHUHHUKIA 3
Horo mosiBoI0. Y BY3BKOMY IPABOBOMY acIIeKTi IS MPpoOiieMa IoJsrae y Bigbopi BiAOBiAHOT
HOPMH Ta NPUHIMIIIB ii MPaBMIBHOTO 3aCTOCYBaHHs. Y IIMPOKOMY 3HA4€HHI, JIETITUMHICT HE
O0OMEXYEThCSl JIMIIE NPAaBOBUM AaclleKTOM, OXOIUTIOIOYHM MOPAJIBHHH Ta KOMYHIKaTHBHHN
BuMmipu. [IpoOiema JeriTHMHOCTI € OCOONMBO TIOMITHOIO Y CKIQJHAX BHIAJKax
IIPaBO3aCTOCYBaHHS, 30KpeMa BHKOPUCTAaHHS CWJIM Ha MDKHapoAHili apeni. Hapocraioua
TEHJICHIIisl BIUIMBY MIKHapOJHOTO IIpaBa Ha HalliOHAJIbHI 3aKOHOJABCTBA, THUCK Ha JIEpP)KaBH,
IO HE JOTPUMYIOThCS HOro HOpPM, 3HaYHE PO3IIUPEHHS MpeIMeTHOI cdepu Mi>KHAPOIAHOTO
IpaBa, TAaKOX BIUIMBAIOTh Ha If0 mpobnemy. Kpim Toro, iHOmi MoOkHa cmoctepiraTtu
BIJICYTHICTh 3rofl cy0 €KTiB MIKHApOJHOTO TIpaBa MO0 MPAaBOMIPHOCTI 3aCTOCYBaHHS HOTO
HOPM.

VY mpaBoBOMY AHMCKYpCi BUKOPHCTAHHS HOHATTS IETITUMHICTE» Ma€ CBOIO CIICIUDIKY.
B mpaBoBomy aucKypci, SIK TpaBHJIO, JIETITUMHICTh PO3INIAIAETHCA B MeXax IiHHICHO-
HOPMAaTHBHOT'O MiIXOy i, IO CYTi, € 10r0 KOHKpeTH3alli€lo. BaxxinBo 3a3HaUnTH, 110 B MEXax
IHIIUX JTUCKYPCIiB (COLIOJIOTIYHOTO, MOJIITHYHOIO, €THYHOTO, JIOTIYHOTO, (Pi10coOdChHKOro)
JIETITUMHICTh HaOyBae IHIIOrO 3HA4YEHHs Ta Mae Jeuo iHmn BUMipH. [TokazoBo, mo oxpemi
BYEHI-NIpaBHUKH, 30kpeMa Kpicrodep Tomac, momivaroTh, 0 B Pi3HMX MOBHUX IPaKTHKAX
TEPMiH «IETITUMHICTB» IO3HAYa€ JEN0 Pi3HI SBHINA Ta CXWJIBbHI PO3PI3HATH, 30KpeMa,
MIPaBOBUH, MOpaJBHHHM Ta COWIaJbHWH MiIXiX A0 JeriTuMHOCTI [34, c. 5]. Anamizyroun
Marepiand (yHIaMEHTAIbHUX CIIOBHUKIB, MH MNPHUHILIA O BHCHOBKY, IO TIOHSATTS
JIETITUMHOCTI MOKE MaTH BiJHOILIEHHS, K MIiHIMyM, JI0 YOTHPbOX AMCKypciB [2, c. 109-110],
ajyie MO>KeMO CTBEPJDKYBAaTH, 1110 TAKUX JAUCKYPCiB HabaraTo OiybIe.

Bapro 3a3naunTH, 1m0 camMe y TMPaBOBOMY IHCKYPCi JIETITHMHICTH CTa€ IPaBOBOIO
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KaTeropielo HEe3aJeXKHO BiJI JUKEepes MOXO/PKEHHS Ta apryMeHTIB 11 camoBunpasaanus. OauH i3
MOHepIiB JOCII/KEHHS JIETITUMHOCTI B MibKHapoxHomy mpasi T. ®paHk Bu3Ha4yaB 1 5K
BJIACTUBICTh HOPMH a00 HOPMOTBOPHYOTO iHCTUTYTY CaMOCTIIfHO MOPOIDKYBATH y alpecaTiB
Ipea’ SIBICHUX HOPM MPAarHeHHs 70 JOAEPKaHHS iX BIMOT, OCKUIBKH aJpecaTy BBaXaroTh, IO
HOpMa a0o0 IHCTUTYT BHUHHKIM 1 JifOTh BIiONOBIHO 0 3araJlbHOTNIPHHHATHX MPHHITUIIB
mpaBoBoro mporecy [12, c. 24]. IHmmit AOCTITHAK JETITUMHOCTI Y Mi>XKHapOIHOMY TpaBi SIH
Xepn BH3HAUYaB IIeH TEPMiH SK HOpMaTHBHE NEPEKOHAHHS Cy0’ €KTa B TOMY, III0O HOpMaMm abo
IHCTHTYTaM HaJeXXuTh miamopsakoByBatuck [19, c. 381]. Sk Gaummo, T. ®@paHk BHU3HAUAE
JICTITUMHICTh TEPEBAXXHO Yy MpPOLECyalbHOMY KIIIOYi, SK BIANOBIAHICTH IPOIECyaIbHUM
npuHOuIaM, a f. Xepa sk mepeKoHaHICTh B HAJISKHOMY XapaKTepi HOPM Ta IHCTHUTYTIB 3a iX
3MICTOM.

OmHMM i3 KJIFOYOBHX MOHSTH HALIOTO JOCTIDKEHHS € MDKHapoJIHE IpaBo. AHai3
IIMPOKOTO CHEKTpa BITYM3HAHOI Ta 3apyObKHOI JiTepaTypu JaB HaM MOJKJIUBICT
chopMyJIIOBaTH 3arajbHe BU3HAYEHHS MIDKHApPOAHOTO IpaBa. MiKHapogHe MpaBo — Iie
CYKYITHICTD IOPHIUYHUX MPaBWI, HOPM i CTaHIAPTIB, IO HPUHHATI Aep)kKaBaMU Ta HIITUMHI
cy0’€eKTaMU MIKHAPOAHUX BIJHOCHH, CAMOCTIHHA Tay3b MpaBa, IO PETYJIOE€ B3a€MOMII0 Ha
CBITOBI apeHi B MIMPOKOMY CIIEKTPi oOlacTeld, BKIIOYAIOYH BifHY, AMIUIOMATIIO, TOPTIBIIO 1
IpaBa JIOAMHM Ta TOB’s3aHI 3 HHUMH BHYTDIIIHBOJEP)KAaBHI BIJHOCHHM; 1€ KOMIIIEKC
MIPaBOBIHOCHH, III0 BUHHUKAE SIK PE3YJIbTAT YrOA, B3aEMHHUX IMOCTYIOK I KOMIIPOMICIB 3 METOIO
MATPIMKE MDKHAPOTHOTO IPABONOPSIIKY Ta TMPAKTHKH CTAaOUTPHUX, WOCHIJOBHUX 1
OpraHi30BaHUX MIKHApPOJHUX CTOCYHKIB.

VY HaykoBiil niTepaTypi MOXXHa BHJUIUTH TP 3arajlbHUX MiJXOIH JIO JIETiITUMHOCTI:
1) Bmama neriTUMHOCTI, 2) JETITUMHICTh SIK MEPEIOMHHH MOMEHT abo0 TOKa3HHK Ta
3) nerituMHicTh 5K mporec. [IpUXUIBHUKE TEPIIOTO MiAX0Ay BUKOPHCTOBYIOThH JIETiTHMHICTB
JUISl TIOSICHEHHSI TOTO, YOMY MOTYTHI JIepKaBU MIiIKOPSIOTHCS O€3CHUIIOMY MIKHApOJHOMY
mpaBy [12, c. 3]. Jpyruii migxim pos3risgae JETITUMHICTh SK TEPEIOMHHH MOMEHT abo
MOKa3HUK HOPMATHBHUX 3MiH y chiibHOTax [5, c. 177-179; 10, c. 893, 895; 32, c. 271-272].
Tperiit migxin iHTEPIIPETYE JIETITUMHICTD Yepe3 MPOoIeC JeTiTHMAILIi.

[MpuXniIpHUKY MEPIIMX ABOX IIAXOIB MOXYTh BUKOPHUCTOBYBAaTH IPOIEC JETiTHMALii,
o0 3aMacKyBaTH CBOi CHpPaBXHI HAMIPH MiJ MacKOK JIETITUMHOCTI, ajie¢ HaBiTh HAWOLIBII
OUHIYHI a00 OpexiMBi TBEpPKEHHS IMIAMOPSIKOBAaHI MPOIECY JETiTHMAIll, OCKUIBKH BiH
crpuiiMaeTbCcsl 1 BU3HA4YaeThes aynuropiero. TpeTii miaxia po3risfae JEriTUMHICTB SIK
pe3yJbTaT Mpolecy OCKap)KEHHs, SIKUM BKJIIOYaE B ceOe MPaBOBY PUTOPHUKY, IHTEPIIPETALIil0
cUTYyallil, HOMiHaJi3a1lil0, TEXHIKK apryMeHTauii Ta popMyBaHHS AYMKH ayAUTODIi.

Konu nepkaBu MopyuryroTb NpaBoBi HOPMH, BOHH POOJIATH 11€, 3asIBJSIFOYHM IPO CBOIO
JIETITUMHICTh Ta HaBITh 3aKOHHICTh. BOHM 3acTOCOBYIOTH Di3HI TIyMadeHHs abo poOJSITH
aKI[EHT Ha OJIHMX IIPABOBMX HOpPMax Y IOPIBHSHHI 3 IHIIMMH, KOJM BOHH CyIEpe4aTh OJHa
OJIHIH, IPOTE BOHMU HE BiIKPUTO iIrHOPYIOTH MIHCHICTH MiXKHApOIHOTO TpaBa. OTKe, NepKaBU
HE TIPOCTO CTBOPIOIOTH IPABO, MO0 IepeciayBaTH BIagHi a00 KOOepaTHBHI iHTepecH. BoHu
JIETITUMI3YIOTh CBOi Jii, TOMy IO XOUYYTh 3[aBaTHCS, SKIIO He OyTtu neritumamMmu. [Ipore,
MIPUITYCKao4H, Mo (opManbHa NMPUPOAa IOPHINIHOI apryMeHTalii € jgume ¢acaxoM, HaBiTh
JULEMIpHUM, BOHM BTPA4alOTh 3 yBaru Toi (akT, 110 B WX MOBHHX irpax OepyTh y4acTb Ta
NPUIMaIOTh PillIeHHsI Ha iX OCHOBI Pi3HI Cy0 €KTH.

M. KpimioTic migkpecitoe MiHHICTh MiXKHAPOIHOTO TpaBa K KOMYHIKaTUBHOTO 3ac00Y,
mo gomomMarae cGOpMyIIOBATH Pi3HI NpeTeHsii, sKi JAep)kaBH XOUyTh Mpe] SIBUTH IHIINM
JlepKaBaM Ta IHCTHUTYIISM Ha 3aXHCT CBOIX NMPHMYCOBUX AiH BiANIOBIAHO A0 MiXKHAPOTHOTO
npasay [26, c. 278].

JlepkaBu He MPOCTO OOTOBOPIOIOTH IOPUIMYHY CHITY UM 3aCTOCYBAHHS IIPABOBOT HOPMH,
aje i BUIIPABAOBYIOTh CBOIO ITOBEIHKY, BAKOPUCTOBYIOUH MOBY 3aKOHHOCTI Ta JIETiTUMHOCTI
JUISl IEpeKOHAHHs ayuTopii. X0o4a Ba)KKO BCTAHOBUTH ICTHHY B IIUX TBEP/KEHHSIX, ayJUTOPI,
sKa OTpPUMYE IIi OOIPYHTYBaHHS, PO3pI3HSE€ Ta NpPUIMae OJHI TBEP/KEHHs Ha NpPOTHUBAry
iHmmM. OCKUTBKH Ii TMpeTeH3ii Ha JICTITUMHICTh HE 3aBXKAW 30iraroThCs 3 3aKOHHICTIO
MDKHApOJIHOTO TIPaBOBOTO aKTy, LI€ CTBOPIOE MPOTAJIMHHU B JIETITUMHOCTI. OTXE, PO3yMiHHSA
LUX MPOTAJIMH BUMAarae 3HaHHA IIMX OCKap)KEeHb 1 BIAMOBiAEH THX, XTO iX oTpumye. Takum
YHHOM, JICTITUMHICTh HPABOBOTO aKTy, Ail 9M Cy0’€KTa IMOJsArae B MOBI IIMX OCKap)KeHb B
myOmigHNX gedaTax i B TOMY, SIK BOHH CIPHIIMAIOTHCS IIMPOKOI0 MIKHAPOJHOIO CYAIIBCHKOIO
ayauTopieio (iHaKIIe KaKydd, IHTEPHPETATHBHUM YH JIETITHMYIOUUM CITIBTOBAPHCTBOM), IO
POOHUTH JIETITUMHICTH YAMOCH, IIIO TMOTPIOHO PO3YMITH SIK MPOAYKT MPOIIECy JETiTUMAITii, a He
SIK XapaKTEPHUCTHKY, IO TOMAETHCS N0 i1ei, cy6’exra abo mii.
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MoBa Bizxirpae KIIOYOBY pOJIb B TPOLECI OCKAPKEHHS Ta BHHECEHHS DillleHb IIPO
neritumHicTs. P. PopTi BUOynOBye pamku Ajisi pO3yMiHHS pOJi MOBH, CTBEPIUKYIOUH, IO
ennHOi icTHHU He icHye. OTXe, M HE MOYKEMO BCTAaHOBHTH CIIPaBXKHI MOTHUBHU Cy0’€KTiB [29,
c. 3-9]. [Ipore ogHOYACHO HABITH HANMOTYTHINII Cy0’€KTH HE MOXYTh BECTH cebe Tak, SK iM
3aMaHeThCs, 1 TMOKIIaJaTHCs Ha CBOI pecypcH, mod mobopoTu criadbmmx cyo’ekTiB [7]. Bonn
TIOBMHHI BUIIPABIOBYBATH CBOI Aii, BUKOPHUCTOBYIOYH JICTITUMIi3yI0Uy MOBY, 3HAIOUH, IO IXHI
mpereHsii OyayTe po3mIAHYTI ayauropieo. P. Poprti cTBepmkye, IO 30CepemKeHICTH Ha
MIOITYKY ICTHHHU MIPU3BOJUTD JI0 TIEPEKOHAHHS, IO eSKUii HEMOBHHI CTaH CBITY came 10 co0i
€ npuknagoMm ictuau [29, c. 5]. MoxmmBo, Tyt P. PopTi Harsikae Ha BiZOMY IaOCBKY
CCHTEHIIII0: «XTO TOBOPUTH HE 3HAE, @ XTO 3HAE — HE TOBOPHUTHY. binbIlle TOro, Koim MOBHI irpu
NepeXO/SATh BiJl BU3HAUCHUX KPUTEPISIMU MPONO3UIIIHA BCEpeIUHI MOBHUX irop 10 MOBHHUX irop
SIK IUTKX, 17 MPOo Te, MO CBIT BUPIIIYE, SIKi OMUCH iCTUHHI, OLIBIIE HE MOXE MATH SICHOTO
cmucny [29, c. 5].

I'moGanbHe mpaBoBEe 1 TONITHYHE CEPEAOBHIIE BCE 4YacTiEe PO3YMIETHCS SIK
«HAI3BUYAHHO INUPOKUH 1 Oe3lmepepBHUM Miallor MK IIHPOKAM KOJIOM TpaBI[B —
HAIlIOHATLHUMH JIep’KaBaMH, TPHUBATHUMH CY0 €KTaMH, MUKYPSZOBHMH OpTaHi3aIlisMH,
CyIaMH, 3aKOHOJABUNMH OpraHaMH, BICBKOBHMH IisS9aMi», IO POOWUTH MIXHApPOIHE MPaBO
«OimbpIIe PO3MOBOIO, HIX CYJOBHM IPOLIECOM. 3po0iIeHe JTIOABMH, Ki HOTO BUKOPHUCTOBYIOTD,
MDKHapoJHE TIpaBO KaTaJloTi3ye apryMEeHTH, SKi JIIOAW 3acTOCOBYBAIM Uil  OLIHKH
JIETITUMHOCTI TIOBENiHKH nepxaBu [124, c. 272-273]. Lle poOUTh CBITOBY IyMKY CyIOM a0o
«IHTEPIPETATUBHOIO CIIJIBHOTOIO», KOJHU TIOBEIHKa JAEp)KaBH NOPYIIyeE OOMEXCHHsS i€l
nymku [23, c. 26; 20, c. 186-187; 22, c. 35, 96]. XKuTTeBo Ba)IUBO, 100 JACPKABU 3aXHIIATH
i [i1, MiAKpIMJIeH] MpeTeH3isIMU Ha aBTOPUTET 1 10BipY. ToMy JIeKCHKa, siIka BUKOPHCTOBY€ETHCS
JUISL 1IUX TBEP/DKEHb, CTAE BAXKIIMBOIO, «HE TOMY, LII0 BOHA € 30BHIIIHEI0 MEXKOIO, a caMe TOMY,
oo Iie He Tak. BoHa mpencTaBisie Cy/KEHHS IHINMX y PO3MOBI — IHIIUX, YW MOTJISAIH
BIUIMHYTh Ha CKJIAJHICTh TOTO, YOT0 O XTOCh HE Mparuys gocsrtuy [23, ¢. 273].

Otrxe, BU3HAIOUM, IO MPOTAIMHMA B JIETITUMHOCTI CTBOPIOIOTHCS OCKAap)KEHHAM 1
CYDKCHHSIMH IIOJI0 IINX OCKap)KeHb, IMHUTAHHSA JICTITUMHOCTI CTa€ MPOOJIEMOIO, pO3B’A3aHHS
siKoi Oa3yeThcsi Ha BHKOpUCTaHHI MOBH. Teopis xomynikatuBHOi mii FO. 'abepmaca morke
HAJIaTH KOPHUCHI MiICTABU JIs1 PO3YMIHHS 3rOJM i HE3roAu B mpoiieci oorpyHTyBanus [13-18].
[Tpote mporec seriTuMarii He MoXe IPyHTYBATHCS BUKIIIOYHO Ha iZiealbHIX MOBHHX BUMOTaX,
BIZICYyTHOCTI CHJIOBOTO NPHUMYCY, CIIJIBHOMY IOLIYKY PO3YMIHHS 1 NMEPEKOHJIUBII criti OUIbII
CHJILHOTO apryMeHTy. Xo4ya KPUTHKU rabepMaciBChbKoi KOMYHIKaTHBHOT /1ii CTBEPXKYIOTb, L0
«3arajlbHUil JKUTTEBUH CBIT» HEMOXIMBUI B aHAPXIYHOI MDKHAPOJHOMY CEpeIOBHINI 0e3
3arajibHOi iCTOpii, KyJbTypH YW MOBH, II€ IOMHIIKOBA IYMKa, OCKUIBKHA ICHY€E Oijbiie
B3a€MHOTO BM3HAHHS 1 PIBHOCTI M) MOBIISIMH, HIXK 3a3BU4Yail OYIKYETHCS y BaXKKHX BUIAKaX
[28, c. 33]. Ti, xT0 poOWUTEH BHIPABAYBAJbHI 3asBH MIO0 JIETITUMI3yBaTH CBOKO MOBEIIHKY, HE
HAMaraloTbCs IEPEeKOHAaTH OJWH OJHOTO KpalluM apryMEHTOM; BOHM HaMararTbCs
MIepeKOHATH ayAnTopito. Bkpail 3MaranpHui XapakTep HEHTPAIBHUX CYIIEPHHUKIB BKa3ye Ha Te,
o0 OKpeMi ICHTpajJbHI Cy0’€KTH HE HAMararoThcs a00 HE MarTh HaMipy NEepeKOHYBAaTH
OTo3MLII0 y cBOiM mo3umii. CTOPOHM MOBOAATH CBOI JOMaraHHs Ha JICTITUMHICTH BIIACHOI
MIOBEAIHKM HE OAMH Mepe]] OJJHNM, a Mepejl ayIUTopiero iHIMX. «[HII» BKIIOYaloTh B cede He
TIIBKY BIJIOBIHI BHYTPIIIHI IPYIH IIMX JIepXKaB, aje i OUIbII MIUPOKY ayAUTOPIIO, iKa MOXe
CIpUIMATH 1 IHTEpIIPEeTYBATH Il TPEeTeH3ii Ta BU3HAYATH X JIETITUMHICTb.

Po3ymiHHS TpaBa sIK KOMYHIKaTHBHOTO 3ac00y B IbOMY CEHCI O3HA4ae, 0 MH TaKOX
MTOBMHHI OYTH B 3MO03i 3p03yMITH HPUPOAY OCKAp)KEHHS. ApPryMeHTaIlisl — Iie KOMYyHIKaIlis 3
METOI0 TIEPEKOHATH OIOHEHTA 3MIHUTH CBOIO mosmmito [27, c. 404; 28, c. 8]. OgHak y 1ux
BHIIA/IKaX, KOJM CTOPOHHU CIEPEYaroTHCS MPO BiAMOBINHI HMPUHIMIN TpaBa Ta MiKHApPOMIHI
BIJTHOCHHM, BOHM HE HAaMaraloThCsl IEPEeKOHATH OAWMH OAHOrO. SIK 3a3Hayajocs BWIIE, iX
apryMeHTH HallijieHi Ha ayautopiroo [6, c. 26; 20, c. 186-187; 22, c. 35, 96]. Li cy0’ektu
BUIIPaBIOBYIOTH CBO{ 1ii B ImyOiyHili 00CTaHOBII i TOMY IOBHHHI BUKJIQIATH CBOI apryMeHTH
MOBOIO JieriTuMHOCTI. CrpaBXHI MOTHBH, HAacliJIKH Ta IHTEPECH CTAlOTh HEJIOPCYHHMH, SIK
TUIBKA YYaCHHUKH BCTYMAIOTh y CYNEPEUKy IPO FOPHIMYHY Ta JIETITUMHY PUTOPHUKY, 3JIaTHY
OyTH BH3HAHOK ayJHUTOPIEI «IO0OpOI0, MPABHIBHOI ab0 TiqHOK moxBaim» [6, c. 22]. Came
el mporec HeoOXiTHO 3PO3YMITH, MO0 OIIHUTH HE TIIBKU TE, IO BBAXKAETHCS JIETITUMHUM,
ane i Te, K 1€ JeTITUMYEThCS.

IcHyBaHHS TPOTAINH y JETITUMHOCTI CBITYUTH MPO T€, IO 3aKOHICTH 1 JIETITUMHICTh HE
€ CHHOHIMaMH [6, c¢. 28]. JlepkaBr OCKapKyIOTh CBOI IoMaraHHs Ha JICTITUMAIIIO 1 poOJIATh 11e
32 JIOTNIOMOTOI0 IOPUAWYHHUX, PUTOPHYHMX 1 MOpalbHHX MOB. Po3yMiHHA nporammH
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MDKHApOJHOTO TpaBa — II¢ HE NPOCTO NHTAHHS BU3HAUCHHS INPUYMH, 32 SKUMH JAEpiKaBU
MIKOPSIOTBECSL 200 HE MIAKOPSIOTHCS MpaBy, aje CKOpillle BCTAHOBJIEHHS TOTO, SK BOHHU
JETITUMYIOTh CBOi Iii, BUKOPHCTOBYIOUH CTPYKTYpY MiXHapomHoro mpaBa. M. dinHemop
BH3HAE, IO JICTITUMHICTB — 1€ HE TIPOCTO MUTAHHS MiAMOPSAKYBAaHHS a00 HETIOKOPH 3aKOHY [9,
c. 201-203]. BoHna cTBepKye, MO CyO €KTH CTAaBIATH MiJ CYMHIB 0araTOCTOpPOHHI NpaBmiIa,
SIKi He NaloTh Oa)XXaHWX pe3yNbTariB. TakuM YWHOM, BOHH MOCHIIIOIOTH THCK, 00 BHPOOHUTH
HOB1 «70Opi» mpaBmia, (GOPMYIOIOUM Te, IO BOHA HA3WBAE «PHUHKOM» JIETITUMHOCTI, J€
HOpMAIIBHI MiINPUEMIN OCKApXKYIOTh 1 CymATh Mpo cBoi OaxkaHi mpaBmwia. TakuM YHHOM,
JICTITUMHICT BKa3ye Ha IIEPEJIOMHUI MOMEHT, KOJIHM NpaBWwio abo HOpMa CTaloTh
3arajbHONPUIHATIMU. M. DIHHEMOp 3aCTOCOBYE L0 CTPYKTYpPY JUI BU3HAYEHHS PO3BUTKY
HOPMaTHBHUX 3MiH Y MIKHapOJHUX BiJJHOCHHAX, CTBEPXKYIOUH, IO «MOJAEIb BTPYYaHHS HE
MOXe OyTH 3pO3yMija OKpEMO BiJi MIHJIMBOTO HOPMAaTHBHOIO KOHTEKCTY, B SIKOMY BOHO
BinbOyBaeThes» [11, ¢. 153-185, 154-155]. 1ls koHIlenTyami3aliis JEriTHMHOCTI BU3HAE TTOJILT
3aKOHHOCT1 1 JIETITUMHOCTI 1 MiJCHJIIO€ TMOTEHLIHHY CHIY OCTAHHBOI SIK 3aCO0y CHPHSHHS
3MiHAM B MDDKHAPOJTHHUX IHCTUTYTaX.

[Ipore Taki MAXOMU TaKOX HE TOBHOIO MipOI0 BPaxOBYIOTH IPOIEC JIETiTHMAIii,
30CEepEKYIOUNCh HAa TOMY, SIKI HOPMH € JIETITHMHHMH, @ HE Ha TOMY, SIK JICTITUMHICTB
OCKap’KYEThCSI, a TMOTIM BCTAaHOBIIOEThCS a00 3amepeuyerbes. K. broma cTBepmxkye, mo Taki
MAXOAW HE MOXYTh TEOPETHYHO MOB’S3aTH COILIaJdbHUHM IIpOLEC, 3a JOIOMOTOI0 SIKOTO
(opMyeThCS TPUXMIBHICTh Cy0’€KTIB MPABOBUM I MOPANBHUM HPHHIIMIIAM JIETITUMHOCTI, 3
HOPMaTHBHUMH YMOBaMH, SIKi IOJIETHIYIOTH a00 OOMEXYIOTh BH3HAUEHHS, OCKap)KCHHS 1
BUHECCHHS DINICHh MPO TE, IO BBAXKAETHCSA JICTITUMHICTIO B KOHKPETHOMY IOJITHYHOMY
KoHTeKcTi [4, c. 628]. Y Bumaakax ryMaHiTapHUX IHTEpBEHLIN NpoOieMa MOoNsrae He B
PO3BUTKY 3arajbHONPUIHATHX HOPM, a B 1X 3aCTOCYBaHHI B OKPEMHUX BUIAJKaX, KOJIH CKIaaHI
PeKMMH, IO pPETYIIOIOTh NpaBa JIIOAWHHM, TyMaHITapHE MpPaBO 1 3aCTOCYBaHHS CHIIH,
B3a€MOJIIFOTh, HAKIIQJAIOTHCS OJWH HAa OMHOTO, a iHOMI i KOHQIKTYIOTh. ToMy poO3yMiHHS
neriTuManii BUMarae BUBYEHHS TPOIECY, 32 JOMOMOTOI0 SKOTO BU3HAYA€THCS NMPUXHUIBHICTD
Ccy0’€KTiB COLIATEHAM HOpMaM, a TAaKOXX CYTHICTh YMOB, SIKi HOJETIIVIOTh a00 OOMEXYIOTh
BU3HAYCHHS, OCKapKEHHS 1 BUHECEHHS PIMICHHSA PO TE, [0 BBAXKAETHCS JIETITUMHICTIO B
KOHKpeTHOMY KOHTeKCTi [4, c¢. 633-634]. He3anexHo Bi TOro, 4d BHUIIPABIOBYE JEpiKaBa
3aCTOCYBaHHS CWJIM MPOTH CBOiX BJACHUX TPOMAJsSH, YW 3aXMIIAE MUIICHICTH CBOTO
MOJITUYHOTO CYBEpPEHITETY, 3amepedye 3BHHYBA4YCHHS B MOPYIICHHI IpaB JIIOAWHM abo
3axXMIAE CBOIO BJacHY Oe3leKky, BoHa OyJie oCKapKyBaT L [ii, BUIIPAaBIOBYIOUH iX MPaBOM i
MOpPaJbHOIO MOBOIO JIETITUMHOCTI. TakuMm YHHOM, CTPYKTYpa OCMHMCIICHHS JIETiITUMHOCTI
MOBUHHA OYTH CIpSIMOBaHa Ha PO3YMIHHS MpOIECY, HAa BHUKOPHCTAHHS, OCKapXEHHs 1
CHPHUIHHSATTS Li€] MOBH, a HE TUIBKU KIHIIEBOTO pe3y/bTary abo BU3HAYEHHS JIETiTHMHOCTI abo
HEJIETiITUMHOCTI.

K. KoynmMeH nporioHye OLTBII AETANBHY CTPYKTYPY JIETITUMHOCTI, Hi)XK Ta, IKi KPUTHKYE
K. broma. K. KoynMeH BU3Haua€e JETITHMHICTH SIK COI[ANBHHUNA i CYCHUIBHHHA CTaTycC, IIO
MIPUITUCYETHCS ayIUTOPi€ro rapHiil abo mpaBmIbHINM MoBeAiHIi. TakuM 9UHOM, Cy0’€KT ab0 s
He 000B’S13KOBO MTOBHHHI OYTH 3aKOHHUMH, 00 OyTH JETITHMHAMH, 1 HABIAaKH. 3aMiCTh IIbOTO
K. KoynmeH aHamizye JETITUMHICTD 3 METOI 3pO3YMITH, SK IIi CYMIXKCHHS IPO CTaTyC
(OpMYIOTBCSI 32 IOTIOMOTO0 YOTUPHOX MPOBITHUX MUTAHb.

[To-nepme, xTo abo mO € Cy0’ekTOM CymXeHb Mpo jeritumuicts? [lo-gpyre, XTO
CKJIaJIa€ BiIMOBITHY CYAAIBCBKY TPYITYy YH ayIUTOPIIO JUIA 3asB PO MIKHAPOAHY JETITUMHICTh
Ta HeneriTuMHIcTh? [lo-TpeTe, sKi myOIidyHI HOPMH CITyKaTh CTaHAAPTAMU JUIS CYKSHHS TIPO
MDXKHapOIHY JETiTUMHICTh 1 SIK BOHH IOB’S3aHi 3 MDKHapoAHUM IpaBoMm? I, HapemTi, Yomy
JIepXKaBW, HAWOIMTBII MOTYTHI Cy0’€KTH MDKHApOTHOI CHCTeMH, IIOBHHHI JI0aTh TIpo
MDKHapOIHy JeritTuMHicTs? [6, c. 20].

Kpim Toro, K. Koynmen Buiinse 4oTMpW MOTEHLiHHI ayauTopii: 1) BHyTpimHIO
I'POMAJICBKY AYMKY B JA€pKaBi-iIHTEPBEHTi, 2) BHYTpPIIIHIO T'POMaJICBKY IYMKY B JepiKaBi-
MileHi, 3) ayauTopilo cyciaiB Jep)kaBuU-MilleHi 1 4) MiKHapoIHe criBTOBapucTBO. BoHa
3a3Hayae, 10 KOXKEH 3 MepepaxoBaHUX € JIMIIE NMOTEHHIHHOIO ayauTOpi€lo, i JyMKa KOXKHOT
TPy He € O0OOB’SI3KOBOI0 YMOBOIO B KOXKHOMY KOHKPETHOMY BHNAIKy. TMM He MeHI,
JIepKaBHM BPELITI-PEIIT IParHyTUMYTh JI0 JETITUMHOCTI cepell PiBHUX, OCKUIBKHU I1e HaHOiIbII
HMOBIpHE JPKEPEIO COLIAIBHOTO 1 MOJITHYHOTO THCKY 1010 JIEMITUMHOCTI [6, c. 26].

Takox M. KoynmeHn 3a3Hauae, 1110, XO4a IpaBUiIa 4acTO MOPYLIYIOThCH, HEpKaBU
BHITPABAOBYIOTH CBOi Jii, MPOBOSYN 3HAYHY BiAMIHHICTD MiX 3aKOHHICTIO Ta JIETITUMHICTIO 1
PO3pOOIISTIOYN TIpaBHIa JJIs OI[IHKK a00 BU3HAYEHHS JIeTiTUMHOCTI. HaperTi, BoHa cTBEpIKYE,
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IO JepKaBU IIYKAKOTh MIATPHUMKH OpraHizamii, mo0 oTpumar jerituMmHicts [6, c. 307].
TakuM unHOM, Oprasizamii MOXyTb HaJlaTH JIETITUMHICT cy0’ekTy abo Aii.

Xoua migxig K. KoyiameHn xopucHuii, nesiki HOTO aceKTH € HEMOBHUMH IIpH CHpoOi
3pO3yMITH JIETITUMHICTD SIK YacTHHY mporuecy. Jlyke KOpHCHO i BU3HAHHS HIMPOKOTO KOJa
cy0’ekTiB 1 moOTeHMiHHOI aymuropii. Xoda Ii OCKap)KeHHS 3a3BUYail TIPOBOAATHCS MIiX
JepKaBaMH, IO BUCTYHAIOTh 3 OCKApXXCHHSAM MIKHAPOJHOI JIETITHMHOCTI, Ta IHIIAMH
JepKaBaMH, BHYTPIIIHS ayIOWTOpis MOXKE MaTH BaXKIMBHH BIDIMB Ha JICTITUMHICTH [iit
JepKaBH, 0COOIMBO B IEMOKPAaTHYHUX CyCIiibcTBax [8, ¢. 577-578]. BHyTpimHs ayguropis
YacTo € JPKEPEJIOM Pi3HUX O4iKyBaHb a00 MOOOIOBaHb, KOJIU IX YPsIM BUPILIYIOTh 3aCTOCYBAaTH
cumy. B pesymbrari BHYTpIlIHS MOBa MOXE CWIBHO BIAPI3HATHCS BiJg TOro, sKa
BUKOPHCTOBYEThCS. Ha MDKHapogHoMmy piBHi. lle cropusie mOsBI 3py4YyHOro IPaBOBOTO
(dhopmatiaMy, OCKITBKH YPSITU Ta JIiJICPH, 37a€ThCs, 3MIHIOIOTh CBOI BHITPABIAHHS 3AJICKHO BiJ
CBOET IIUTLOBOT ayUTOPII.

IIlo6 3po3ymiTH, SK (QYHKIIOHYIOTH OCKAPXKCHHS MIXHAPOIHOI JICTITUMHOCTI,
PO3TIITHEMO CTPYKTYPY KOMYHIKAaTHBHOTO IIPOIECY, 1[0 BHUCTYNAE CBOEPITHOIO JETITUMALIEO
MDKHapogHoOro mpasa. IlepmmM KiacTepoM OCKapKeHb Oynae Te, [0 MOXKHA Ha3BaTH
OCKap KEHHSAMH Cy0’€KTiB.

Cy0O’eKTHI OCKap»KCHHS BKIIOYAIOTh B ceOe CTOPOHM KOH(QIIKTY, SIKi OCKapXKYIOTh
3aKOHHICTB 1 JISTITHMHICTH CBOIX pOJIEH B SIKOCTi areHTIB B KOHKpETHiH curyamii. Cy0’exTH, sKi
OTPUMYIOTh TEBHY CTYIiHb JIETITUMHOCTi, MalOTh OLTBIIYy CBOOOAY BOJI IPOTATOM YCHOTO
MPOLIECY OCKAp)KEHHS 1 4acTO OTPUMYIOTH OUIBII IHMPOKY MiATPUMKY CBOTO CTPYKTYPYBaHHS
curyauii, BuMor abo pexomeHaauii. OaHak cy0’ekT, sSIKUi npuitMae abo0 BUKOPUCTOBYE MEBHY
IHTEpIIpeTalil0 CHUTyallil, MOXXE€ TaKOXX OINHMHUTUCS B PUTOPUYHIN mactui i, oTxke, Oyne
3MYLICHUH MPUAHATH a00 JO3BOJIUTH MEBHE PillIeHHs a0 {0, TOMY IO MIeBHA iHTEpIpeTaLis
cUTyalii CTBOPIOE OYIKYBaHHS. 3 IHIIOTO OOKy, Taki OYiKYBaHHS MOXYTb OYTH PUTOPHYHO
BHKITIOYCHI, KONM TIEBHA IHTEPIpETallis CHUTYyalil He MpPUHMAEThCSA, 1 TOMY pIlICHHA Ta
OUiKyBaHHA, SKi BOHH Tepen0adaroTh, HE BIAMOBINAIOTH 3aralbHONPHHHATOMY pPO3yMiHHIO
cy0’ektiB 200 curyamii. Cy0’eKTHI OCKap>XCHHS € OCHOBOIOJIOKHHMH ISl BOTO TPOIIECy i
MOXYTb BIUIMBAaTH Ha BCl HACTYIHI 00JsIacTi ocKapykeHHA. TyT MOXKHA BHUIUINTH J1Ba YNHHHKA!
OCKap>KeHHS IEHTPAJIBHOTO CY0 €KTa Ta OCKap)KEHHS JILAEPIB JYMKH ayJUTOPIi.

CynepHUITBO LEHTPAIbHUX CyO’€KTIB BHHUKAaE MK THMH, XTO O€3moceperHbo
3aJyuyeHUH B KOHKPETHMH KOH(IIIKT, OCKUIBKM BOHH JIETITUMI3YIOTh CBOi HO3MIT B SKOCTI
BIZMOBINHUX CyO’ekTiB 1 areHTtiB. Take CyNepHUNTBO Ma€ 3MarajlbHUH XapakTep, Tak SK
cy0’€exTH OOPIOTHCS 32 JIETITUMHICTD, IParHy4y NEPEeKOHATH ayAUTOPIiI0 B PaBHIBHOCTI CBOIX
MO3HUIIIH, AETEriTUMI3YIOUH IPH 1[bOMY NpeTeH3ii ono3uiii. [To3umii BupaxxaroTbcs B TepMiHax
aOCOJIIOTHOT JIETITUMHOCTI 1 3aKOHHOCTI, A€ KOXeH cy0’ekT 0auuTh ceOe JIeriTUMHUM 1
3aKOHHMM Cy0’€KTOM, B TOH 4ac sIK IHIIUN € HEJCTITUMHHM 1 HE3aKOHHHM. TakuM YHHOM,
LEHTpaNIbHI Cy0’ €KTH HAIMPABIIIOTH CBOI MPETEH3ii He Ha OMO3HILI0, a CKOpIllle Ha BHYTPIIITHIO
Ta MDKHapoaHy aymutopiro. OTke, cy0’€KTH He JOCSTAlOTh JIETITHMHOCTI, BHCYBAIOYH IIi
BHUMOTH, a CKOpIIIe OCKapXXyIOTh IX Mepel] ayJUTOpi€lo, sika MOXKe TPUHHSTH, BIIKHHYTH 200
nepeOpMyITIOBATH Ta 3MIHUTH OCKap>KEHHSI.

Ile npu3BOANUTE 1O APYroro cy0’€KTHOTO OCKapKEHHsS — OCKap)KEeHHS JIAEpiB JTyMKH
ayauTopii. OckapKeHHs JiJIepiB JyMKH ayAUTOPii BiI0OYBA€THCS TOI1, KOJIHM KIIFOUOBI CY0’ €KTH,
Taki K CYCigHI aAepkaBW abo IHCTUTYTH, IIO BiAITpalOTh HENpPsSMY pOJb B CHTYyalii,
BH3HAYAIOTh CBOIO POJIb Y BUPINICHHI CUTYyallii, MPUAHATTI pimeHb abo BXHUTTI 3axofiB. Lli
Ccy0’€KTH BaXJMBI i1 PO3YMIHHS TPOIECY JIeTiTUMamii, OCKUIBKM HEHTpalbHI Cy0’ €KTH
NPUAUMAOTh 1 BIIKHJAIOTh €JIEMEHTH JIOMaraHb BCIX IIEHTPAJbHUX CyO’€KTiB i
nepeopMyITIOIOTh OCKapXKEHHS B TepMiHaX, SKi 3aTyMaHIOIOTh a0COJIOTHE PO3YMIiHHS
JeriTMMHOCTI 1 3akoHHOCTi. lle He KOHKypeHTHe OCKapKeHHs, 1 Jeski Cy0’ eKkTH
JICTITUMI3YIOTBCSL IHCTUTYIIIHHOIO BJAJ0K0, TOMI SIK IHIIN MOXYTh BOJOJITH YHIKaJbHUMHU
3HAHHAMH a00 OJM3BKICTIO, IO POOMTH IX POJIb OPEYHOIO B JMaHil curyamii. Jlizepn aymxu
ayANTOPIi YacTO NMEpIIMMH BHCYBaIOTh OCKap KEHHs B TEPMiHaX, SIKi CTBOPIOIOTH NPOTAINHH B
JIETITUMHOCTI.

KpiM TOrO, OCKIJIBKH JIETITUMHICTh MOKe OyTH HajaHa cy0’ekTy abo peui, HEOOXinHO
TaKOXX 3pO3YMITH JETiTHMaIlifo mii Ta pimens. Lleii acmekt mpomecy neritumanii Mo>kKHa
Ha3BaTH HApaTHBHUM OCKap)KeHHsM. HapaTuBHI OCKapKE€HHS BKIIOYAOTh B  cede
CTPYKTYPYBAHHS CHUTYAIIil 1 PO3MOBIIAIOTE «iCTOPi0» a00 «CIOKET», IO MOSCHIOE CUTYAIIO Ha
TIeBHOMY TpYHTi [24, c. 45]. Lli icTopii mipKUBIIOI0OTh HOPMATUBHE PO3YMIHHS CaMO1 CHTYaIlii i
MOXYTh TPHU3BECTH JO BCTAHOBJICHHs (aKTiB, TAKMX SK Te, IO TMEBHI MOl MOXYTh OyTH
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JIETITUMHO IHTEPIIPETOBaHI SK MOPYIICHHs MpaB JIIOJMHYU, T'yMaHITapHi KpU3H, reHonus abo
rpoMajisiHcbKa BiiiHa. Taki icTopil MOXYTh IPHUIUCYBATH BiIOBIAANBHICT 3a CHTYaIlil0, THM
caMHM TICHO TOB’S3YIOUH ii 3 ¢y0’€KTHHM OcCKapkeHHsM. [IpoTe BamBe Te, IO HapaTHUBHI
OCKap KeHHS BCTAHOBIIOIOTH opuan4Hi (aktu. IOpuanuni (HakTé MalOTh MPaBOBI HACIHIIKH
a00 «HACIIAKI BIAMOBIIHO IO MIKHAPOTHOTO IpaBa Ta CTBOPIOIOTH OYiKYBaHHS MO0 TOTO,
SIKi JTii MOXYTB 200 He MOKYTH mociimysatu [21, ¢. 606].

[puiimaroun TEeBHY IHTEpIIpeTariilo, MiKHAPOTHE CIIBTOBAPHCTBO MOXKE YXBAaIUTH
pilIeHHS BU3HATH IOPHOWYHUI (akT, MO Taki MOAIl SBIAIOTE COOOI0 «IOPYIICHHS» HOPM
KJIFOYOBUX MIDKHApOJHO-NIPABOBHX JIOKYMEHTIB, Hampukiax B cdepi NpaB JIIOAWHH Ta
MDKHApOJHOTO TyMaHITapHOTO NpaBa, abo, OBl KOHKPETHO, IHTEpHpeTyBaTu Li (akTu sk
€THIYHI YHMCTKH, TeHOIMJ abo MacoBi 3BipcTBa. MapKyBaHHS BHIAJKy B LUX TEpMiHax
CTBOPIOE OYiKYBaHHS, SIK€ 3MYIIYE 10 TIEBHUX BiANOBiAeH. [HOAI CTBEPIKYIOTH, 1110 CaMe TOMY
MDKHapO/JHE CIIIBTOBApPUCTBO HEOXOUYE BUKOPHCTOBYE CIOBO «T€HOLUI». YacTo Juis BUIAAKIB
3aCTOCYBAaHHS CHJIM B TyMaHITapHUX LUISX HA MDKHApOJHINA apeHi XapaKTepHi J[Ba HapaTHUBU:
YH € CUTYAIlisl «3arpo30i0 MIKHApOJHOMY MHpY 1 Oe3memni» i i BUUepIiaHi «HEHACHIBHUIBKI
BapianTi». Lli HapaTWBHI OcKap)keHHS XUBIATH Tpere mutaHHd K. KoyimeH, «iki myOmivHi
NpaBMIIA CITY)KaTh CTAHAAPTAMH UL CYDKEHHS PO MIKHAPOIHY 3aKOHHICTH» [6, c. 20]. Taka
iHTepnpeTanis (akTiB SK MIHUPOKO IOMKPEHE HACHIBCTBO a00 BOWBCTBA Ja€ OCHOBY IS
IIOTIOBiI, fKa iHPOPMY€E TPO MPaBOBI BUCHOBKH, IO IIi Iil MOPYIIYIOTh MpaBa JIOAWHU a00
ryMaHiTapHEe IPaBO Ta CTAHOBILATH 3arp03y MIKHAPOJIHOMY MHPY 1 Oe3rerti.

YeTBepTe MUTaHHS 1 HOro BUCHOBKH NpobiemarnyHi, ockinbku K. Koynmen norparuisie
B aHAJIITHKO-HOPMATHBHUI PO3PUB, KOJM BOHa BUKOPUCTOBYE JIETITUMHICTD SIK MEPETOMHUIMA
MOMEHT JIJIsl HOpMaTHBHOT'O IIPUHHATTS MI>KHAPOAHUX HOpM. TakuM YMHOM, X04a i MUTaHHS 1
KOPHCHI, ajie ISl TOTo, 11100 CTBOPUTH BUUEPIIHY OCHOBY JJIsl PO3YMIiHHS HE TUIBKH TOTO, IO €
JICTITUMHMM, aje 1 TOro, SIK JIETITUMI3YIOThCsi cy0’ekth, il Ta inei, BOHM MOBHHHI OyTH
3aKpiIuleHi B OULTBII MIMPOKOMY pO3yMiHHI OcKkapxeHHs. [Ipomec, mo Bene 10 (GopMyBaHHS
JIETITUMHOCTI, OyB AETaNbHO PO3pPOOJICHUH B MOJMITHYHIN JIiTEpaTypi MPO JIECTITUMHICTD BIIAIH.
10. Tabepmac i P. Bapkep posBuBatoTh nBa mimxomu [14, c. 1-36; 3, c. 11-27]. Pobotn
1O. T'abepmaca mromo neriTUMaIiii NMPOMOHYIOTh BCEOCSIKHE PO3YMIHHS JIETITUMHOCTI, IO
BUXOJUTh 3a paMKH HPUHHATTA abo0 pO3yMiHHA TOro, mo € abo He € JEeTITHMHHM.
3arpornoHoBaHa METOJI0JIOTIYHA CTPYKTYpa CIIPHsI€ BUBUCHHIO OCHOBOIIOJIOXKHOTO ITPOIECY, 32
JIOTIOMOTOI0 SIKOTO Cy0’€KTH HE TUIBKU JIETITUMYIOTh CBOT Iii 1 pIlIeHHsS, a i OCKap»KyTb
Bumoru. Konm 1O. 'abepmac roBopuTh Npo Kpu3y JieriTUMallii, BiH Mae Ha yBa3i 4OTHUPHU
NPOTUPIYYS, SIKi BAHUKAIOTh B PO3BUHEHUX KaIiTANICTHYHUX CYCHUIbCTBAX, SIKI MiJPUBAIOTH 1X
3MATHICTh HiATpUMYyBaTH 1 BinTBOptoBaTH cebe [14, c. 1]. 0. abepmac moscHIOE MOsBY
cucTeMH JerituMmanii B pamMkKax eKOHOMiuHOi kpusu. [lizBuineHa mnorpeba B Jeritumarii
BHUHMKAE TOJi, KOJIM €KOHOMIUHI Ta TOJITHYHI CHCTEMH «IIOBTOPHO 3’€AHYIOThCs» [14, ¢. 36].
[Micns mosBM (QYHKIIOHANHHOI CHa0KOCTI B PHHKOBIA cHCTeMi 1 JAUCOHYHKIIOHATBHHUX
Biray’)KCHHSIX B KEPYIOUYOMY MEXaHi3Mi KOHIICTIisS CIPABEIIMBOTO OOMiHY B KiHIIEBOMY
paxyHKy pyHHyeTbcs. Jlep)kaBHa MalllnHa TIOBMHHA aKTHBHO 3aliMaTHCs BUPOOHHUIITBOM, a HE
3a0e3nedyBaTy 3arajbHUM MOPSIOK BUPOOHHITBA. BOHA TakoX NMOBHHHA JIETITUMYBATH IO
pomb. Xoua FO. 'abepmac MaB Ha yBa3i MPOTHPIYYS BCEPEIUHI KOHKPETHOTO CYCILIIBCTBA,
HOro akIeHT Ha Tpoleci JIeriTMMalii BHIUISIE KOPUCHY BIJAMIHHICTD MDXK JIETITUMHICTIO 1
JIETITUMAIlI€I0, BIJMOBIAHO JIO SKOTO TMepIia € BIACTHBICTIO ab0 XapaKTEepPHCTHUKOIO
CYCHiJIbCTBA, a JApyra — IMpPOLECOM, 3a JONOMOrOI0 SIKOTO Il SIKICTh 3aTBEPIKYETHCS.
OCMHCTIOIOYH TPOIIEC, IO JIKUTH B OCHOBI IIPUCBOEHHSA JIETITUMHOCTI, MOYKHA TOCTIIKYBaTH
CITIpHI apryMeHTH, BUCYHYTI Cy0’ €KTaMU, KOJU BOHHU 3asBJISIIOTH MPO JIETITUMHICTh, 3aMiCTh
TOTO 00 30CEPEAUTHUCS HA TOMY, IO € a00 HE € JIETITUMHUM.

P. Bapkep mMoB’s3y€e BOEMUHO Il HOPMATHBHI Ta €MITIPUYHI MiIXOAX JO JETITUMHOCTI 1
3BEPTAETHCSl 10 MHUTAHb, SIKI BHHHUKAIOTb, KOJIM B IIEBHOMY BHIAJIKy OTMIHHH pPEXHUM
IIPETEeHAYE Ha JIeTITUMHICTB. P. Bapkep cTBepIpKye, 0 OCKINBKM NPETEH3isl Ha JIETITUMHICTb €
OJIHIEI0 3 XapaKTEPHCTHK YpAAY, NMUTAHHS TIPO Te, UM € ypsiA JETITUMHHM, MOXe OyTh
TaBTOJIOTIYHMM. [IlWTaHHS TpPO Te, SKUM UYMHOM 1 3 SIKMM YCIIXOM BiH TNpETEHIye Ha
JICTITUMHICTD, €, HABIAKH, TOPESYHUM NUTAaHHAM [3, c. 21]. BiH BH3HAYae JIECTITHMAIIIO 5K
«CIIOCTEPEKYBaHY JIIOJCHKY IisJIbHICTh, BUBYCHHS SIKOI HE BMMArae HisIKOro CYJ/DKEHHsS Mpo
MopaibHy icTuHy» [3, ¢. 21]. OTxKe, JeriTumMarnis € 4iTKOKW KOHIIEMII0, a TeOpis JeriTuMarrii
MOXe BUpIUTH mpobiemu, 1mo TypOyBanmm momithky Ta ypsag [3, c. 23]. P. Bapxkep
i IKPECITIOE, MO JIETITUMHICTD, JIETITUMAITiS 1 JISTITHMHAIA — 1I€ TePMiHH, SKi 00’ €THYIOTHCS,
00 moOyayBaTH MEPEKy B3aEMOIIOB SI3aHUX, aJie PI3HUX OIMHUCIB ypsaay i momTHKH. OCKiIbKA
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HaBiTh HalloruAHIII ypsan OepyTh y4acTh y Mpolieci Jeritumanii B Tild uu iHmii ¢opwmi, «re,
L0 XapaKTEepU3ye ypsill, — 1€ HE BOJIOJIHHS SIKICTIO, L0 BH3HAYAETHCS SIK JIETITUMHICTB, a
JOMaraHHs, HisJIbHICTH 31 3AilicHeHHs Jeritumanii» [3, c. 2], i e OYEBHIHO B MOBCAKICHHIM
MOBI, ETHKETIi Ta pUTyallaX ypsay.

Take po3yMiHHSA JleriTuMarii Moxke OyTH KOPHUCHO I OCMHUCIICHHS TAKOTO K IPOLECY
MiX JepkaBaMu. JlepKaBH IIyKarOTh JISTITUMHOCTI i cebe Ta i cBoix nidf. Tum He MeHII,
MIPOCTE MUTAHHSA PO TE, UM € Mii IepKaB JICTITUMHUMH, iITHOPYE TPOIIEC JETiTHMAILIiil, B IKOMY
OepyThb y4acTb JeprKaBH, SIKi IPETEHIYIOTh Ha II0 XapaKTEePUCTUKY. Te 5k caMe MOKHA CKa3aTH
i mpo mpaBoBi HopMmH. Te, IO JepkaBH BUKOPHCTOBYIOTh IOPUIUYHY MOBY, @ TaKOXX MOBY
JIETITUMHOCTI, 100 CTBEp/KYBaTH JIETITUMHICTh CBOIX Ail, came Mo co0l He € O03HaKO
neritumHocTi. LlIBUAIIE, TE, 110 MOKHA CIIOCTEPIraTH, HE JICTITUMHICTD, a MPOIIEC JICTITUMAIII].
CrpykTypa JerituMHocCTi 00’ €JHy€ 111 esleMeHTH. BoHa CKlIafaeThesl 3 NepPIIUX TPhOX NMUTAHb
K. KoynmeH, siki JOCHKYIOTh CyO’€KTHI Ta HapaTHBHI OCKap)EHHs, IO MPOBOJISTHCS B
KO>KHIH cuTyarii.

HactymauM  KimacTepoM  JOCHIIKEHHS KOMYHIKaTHBHO-TIPOLIECYaIbHOTO — BUMIpY
JIETITUMHOCTI MDKHApOJHOTO TIpaBa € BHABICHHS HOPMAaTUBHOTO OCKap)KEHHS, 4epe3 sKe
JiepkaBH HE TIPOCTO OCKapXKyIOTh ICHYBaHHS IIPaBOBHX aKTIiB 1 HOPM, a # ix 3acTocyBaHHs abo
TIyMa4eHHs B KOHKPETHIM cuTyamii. Came B paMKax OCMHCICHHS Ili€i CynepedykH MOKHa
OUIKyBaTH, IO JIepXKaBH OyIyTh OCKAPKYBATH SK JIETITHMHICTH 3arpo3d CHIIOK, Tak 1 1i
3aCTOCYBaHHS, & TAKOX 31 ICHCHHS METOIB, 1[0 BAKOPUCTOBYIOTHCS CYO €KTaMH.

3aKIIOYHUM €JIEMEHTOM Ili€i TEOPETHYHOI CTPYKTYPU € PO3YMIHHS POJIi PHUTOPHKU B
OCKapKeHHI. SIK BHIHO 3 BUIaAKIB BTpydYaHHs, JBa abo0 OUIbIE MOTEHIIMHUX MOPYLIHHUKA
HOPM OCKap KyIOoTh Li cuTyamii. Xo4a BOHM HE HaMararoThCsl IEPEKOHATH OJUH OJHOT0, BOHU
OCKapXYIOTh MPHHIMIN MIDKHAPOTHOTO MpaBa 1 JICTITUMHOCTI B cIpo0i OyTH BH3HAHUMHU
JIETITUMHHUMH CYJUIIBCBKOIO ayAUTOpi€el0. [lepikaBu OCKap)KyIOTh TBEPXKECHHS MPO Te, 110 BOHH
€ TOpYIIHWKaMH MDKHapOZHMX TPaBOBHX HopM. Hampukman, nepkaBa-iHTEpBEHT
3BHHYBAuy€ThCsS B TIOPYLIEHHI HOPMH CYBEpEHITETy, B TOM dYac SK JAepxkaBa-o0 €Kt
3BHHYBAuy€eThCS B TOPYIIEHHI HOpM mnpaB moauHH. JKomHa 3 HUX HE MNpHiMae IuX
3BHHYBau€Hb NPOTH ceOe 1 OLIBIIICTD 3 HUX BIATOBIAIOTH MOCHJICHHSIM BIACHUX 3BUHYBauCHb
IIPOTH iHIIOI JiepkaBu. TakuM 4MHOM, IEHTpajbHA CyNepedka MK THMH, XTO O€3110CepeIHBO
3ay9eHUH B KOHQIIIKT a00 BTPYYaHHS, € HE CIIPOOOIO IIEPEKOHAHHS, a CKOPIIIe OCKapKCHHSIM.

J. KeHHeni TOTOJDKYETbCS 3 THM, LIO IEPEKOHAHHS Ta IOPWAMYHA CHJIa MEHII
pelieBaHTHI, BiJI3HAYAIOUH, [0 «MH 3QJIUILIIIIN CBIT IOPUINYHOI CHIIH 110331y, KPIM SIK B SIKOCTI
BHMOTH, 3BEpHEHOI 10 ayaurtopii» [23, c. 126]. TlepekoHaHHST TaKOX HE MPAIiO€, OCKIIBKA
ayAUTOpisS — 1€ He «IHepTHI CyJJi», a YYacHHKH, sIKi IHTEpPIPETYIOTh IIi TBEPIKEHHS
cTpareriyno. ToMy NEepeKOHIIMBOCTI Ta IOPUIUYHOI cuin Oyae HexpocTaTHho. OTke, NOTPiOHE
OIBLI CKJIaJHE PO3YMIHHS B3a€EMOJIi MIXK IPOIECaMH, SIKE MOSCHIOE POJIb PUTOPHKH 1 Te, SIK
BOHA CIIPUHMAETHCS Ay TUTOPIETO.

JlOCiTHUKIB pOJIi PUTOPHKH HE I[IKaBUTh, UM € JIETITUMYIOUE TBEPIKCHHSA CyO’€KTa
icturHUM a60 nepexkornuBuUM. @. [lmvmensdennir [30, c. 1250-1251; 31, c. 48] cTBepmkye,
10 PUTOpPHKA cama 1o co0i Moxke OyTH KopucHO KoHIentyanizoBana. P. Kpeoc i I1. [I>xexcon
HAyTh Aaii, PO3BHBAIOYHM TEOPil0 PUTOPHYHOrO NpuMycy. Ha iXHIO IyMKy «pUTOpHYHHIMA
MPUMYC — II€ MOJITHYHA CTPATETis, KA MparHe CKPYTUTH PYKH, CKPYIyrOdH si3ukm» [25, c. 42],
KON Ccy0’€KT (OPMYIIOE TIONITUKY 1 BKa3ye Ha MEBHI HACTIIKH 3 METOIO 3IMCHEHHS 3MiH.
@. lummenseHHIT TPONOHYEe OLTBII 3arajibHy TEOPiI0 PUTOPHYHOI Aii, CTBEPIKYIOUH, IO
BCi TIOJITHYHI CUCTEMH MAalOTh CTAHAAPT MOJITHYHOI JIETITUMHOCTI, KM BHU3HAYa€, XTO
HAJISKUTh JI0 HUX 1 10 ouikyeThes Bin 11 wieHiB [31, ¢. 61-62]. OxHak cnabo coliianizoBaHi
cy0’€KTH HEe BBKAIOTh MOPAIBGHO IMIEPATHBHUMU IIi CTAHIAPTH 1 MPOTUCTOSTH CTAHAAPTY «SIK
30BHIIIHBOMY IHCTUTYLIHHOMY pecypcy i OOMeXeHHIO», 110, B CBOIO Uepry, BIUIMBAaE Ha
B3a€EMOJIIIO Ta IX BIlaJqy BIUIMBATH Ha pe3ysbTatH [31, c. 63]. OTxe, nerirnMHICTh nependadae
apryMeHTalifo. YYacHUKH CTBEPXKYIOTh, IO iX IHTEpPECH BIJIIOBIAIOTH LLOMY CTaHIAPTY,
JETIETITUMI3YI0UH TIPH IIbOMY ITPOTHIICKH] MOrIsian. Ko cy0’eKT MOXKe 3MYCUTH OHO3HUIIIO
3MIHUTH CBOIO DPHUTOPHYHY IIO3MIiI0, [I€¢ OOMEXHUTH I MOXIJIMBOCTI JUISi BHIIPABIAaHHS.
PuTopuuHe ockap>KeHHS BUSBIAETHCS YCIIITHAM, KOJIM OMO3MLIHHUN cy0 €KT OiIbIlle HE MOKE
MIATPIMYBATH CBOIO OTO3UIIiIHY TOUYKY 30py abo Oyae «cmiiMaHWii» B MACTKy HMapameTpaMu
OCKAapIKEeHHSI.

PuropuyHo BUKIIOUEHI CYO0’€KTH BHSIBISIFOTH, IO 1X mo3umii abo Biamosixi
BHSIBJISIOTHCSI HECYMICHAMH 3 TIPUHHATOIO IHTEPIPETAIIEI0 KOHKPETHOI CUTYaIlii, i TOMY BOHHU
BHKJIIOYAIOTHCA. [IpeTeHAeHTH Ha JIETITUMHICTh HAMAraroThCsl BU3HAYHMTH TIapaMeTpu ae0aTiB,
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o0 JeriTuMi3yBaTH CBOI il i JeneriTMMizyBaTH Aii iHIIMX. BoHM He 3amepedyroTh HiSKHX
MO3UIIH, 00 NMepeKoHaTH OJUH OJHOTO, a PO3BHBAIOTH CBOI apryMEHTH Uil CYIJIIBCHKOI
aymuTopii. B pamkax OiIbII mIPOKOTo 0OTOBOPEHHS KOXHOI CHTYaIlii pEIUITi€HTH 3a3BHYAit
MpUHMArOTh a00 BIIKUAAIOTH JESAKI ACTIEKTH IHTepIpeTanii i 3MiHIOIOTH iX, 00 HaJaTH HOBOTO
BH3HAYCHHS cy0 €KTaM abo CHTYyallii, Ha IKOMY IPYHTYIOTBCS iX PillICHHS.

BucHoBkm. JleritTiMHICTF MDKHapOJHOTO TIpaBa 0OaraTo B YOMY BH3HAYAETHCSA
KOMYHIKaTUBHHM I[IPOIIECOM, B AKOMY OepyTh ydacTb CyO’€KTH MDXHApOIHOTO TpaBa. Taki
KOMYHIKaTHUBHI Ta MOBHI SBUINIA SK apryMeHTaIlisl, HOMIHaJI3aIis (HampuKiIa, «ryMaHiTapHa
katactpoda» abo «reHOUWA»), HapaTuB, KBajidikalis BYMHKIB, IHTepHpeTamis Ta
nepeiHTepnpeTanist cuTyauii BigirpaloTh KJIOYOBY POJIb B MPOLECI OCKap)KEHHS i BUHECCHHS
pillIeHb PO JIETITUMHICTD B MIDKHAPOAHOMY IpaBi. Y 3B’S3KY 3 IIUM, TaKWil KOMYHIKaTHBHUH
IpolLec, SIKUi 103BOJIsIE BCIM Cy0’€KTaM Mi>KHApOIHOTO IpaBa BIIbHO Peai3oBYBaTH CTpaTerii
OCKap)KeHHS JIETITUMHOCTI MDKHApOJHHX HOPM Ta pillleHb, BHCTYNAE JIETiTUMALIEO,
JMUHAMIYHUM BHMIipOM JICTITUMHOCTI, IO HAJa€ il JOCTATHIX MiJACTaB JUIS CTBEPIKCHHS
BHOOPY MK pPI3HUMH HOPMaMH Ta IX 3aCTOCYBaHHSAM BIATIOBITHO O pillIeHs MIKHApOIHOI
IHTepPIPETaTUBHOI CHUTFHOTH.

MixHapoaHi Cy0’€KTH WIYKalOTh JIETITUMHOCTI Ui cebe 1 mnd cBoix miil. Te, mo
MDKHapOIHI Cy0’€KTH BHKOPHCTOBYIOTh IOPHINYHY MOBY, @ TaKOX MOBY JICTiTUMHOCTI, 00
CTBEpIKYBATH JICTITUMHICTDh CBOIX Iiif, came mo cobi He € 03HaKoo JeritumHocTi. Cropirre,
Te, II0 MOKHA CIIOCTEpiraTH, He JICTITUMHICTB, a Tporec jerituMarii. Llei mpomec 3maTHAN
3MIHIOBATH MOBEIHKY MIKHAPOJIHUX CyO’€KTIB 1 MPUMYLIYBaTH IX 10 NPUHHATTS HOPMATHBHO
0OIpyHTOBaHHUX pillleHb, HABIThH SKIIO Y3rOJHKEHUH a00 NPUIHATHI BapiaHT HEe 000B’SI3KOBO €
KpalluM pe3yJIbTaToM AJIsl THX Cy0’€KTiB, IO MIATPUMYIOTHCS MIKHAPOJHOIO JIETITHMYIOUOIO
ayIUTOPIELO.

Otxe, npoOyiemMa JETITUMHOCTI HOPM MIKHapOJHOTO IpaBa Ma€ CTaBUTHCh HE SK
mpobieMa iX BiJIOBITHOCTI MOpPaJbHUM TIPHHIUINAM, 3aKOHAM JIOTIiKH, AyXy 94U (popMaibHUM
BHUMOTaM MIpaBa, a SK MpodieMa KOMYHIKaTHBHO-TIPOIECYaIbHOTO BUIIPaBIaHHA iX BHOOpY Ta
3acTocyBaHHsA. Hemae HisikOoi yHIBepcalpbHOI JIETITUMHOCTI JUIA BCIX CHTyalliif Ta daciB.
JleriTuMHICTh 3aBXAM CHUTYyaTHBHA Ta € pPE3YJbTaTOM apryMEHTaTHBHOTO JHCKYpCY
3aIiKaBJICHUX CTOpiH, IO MOXYTh HPOJEMOHCTPYBAaTH JOCTaTHIO Mipy a/JeKBaTHOTO
PO3YMIHHS CHUTYyaIlil Ta BUCOKY Mipy CyMIIIHHOCTI Y JOAEp>KaHHI OCHOBOTIOJIOKHIX HMPUHIIHITIB
npasa, 3arnporoHyBaTu ii MpUAHATHE (OPMYJIFOBAHHS /s IHTEPHNPETATHBHOI CIIIBHOTH, IO
BHHOCHThH PILLIEHHS MPO BiJIIOBI/IHE IPAaBO3aCTOCYBAHHSI.
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ABSTRACT

Oleksandr Vysotskyi. Communicative dimension of the legitimacy of international law. The
purpose of the article is to determine the communicative features of the formation of the legitimacy of
international law. The legitimacy of international law is largely determined by the communicative process in
which subjects of international law participate. Such communicative and linguistic phenomena as
argumentation, nominalization, narrative, qualification of actions, interpretation and reinterpretation of the
situation play a key role in the process of appealing and making decisions on legitimacy in international law.
The communication process, which allows all subjects of international law to freely implement strategies to
challenge the legitimacy of international norms and decisions, acts as a legitimation, a dynamic dimension of
legitimacy. It provides sufficient grounds for establishing a choice between different norms and their application
in accordance with the decisions of the international interpretative community. The legitimation process is
capable of changing the conduct of international actors and forcing them to make normative-based decisions,
even if the agreed or accepted option is not necessarily the best outcome for those actors whom the international
legitimizing audience supports. This proves that the problem of legitimacy of the norms of international law
should be posed not as a problem of their compliance with moral principles, laws of logic, spirit or formal
requirements of law, but as a problem of communicative and procedural justification of their choice and
application. There is no universal legitimacy for all situations and times. Legitimacy is always situational and is
the result of an argumentative discourse of stakeholders who can demonstrate a sufficient degree of adequate
understanding of the situation and a high degree of good faith in compliance with the fundamental principles of
law, suggest its acceptable wording for the interpretative community deciding on appropriate enforcement.

Keywords: legitimacy, legitimation, international law, communication, states, appeals, norms,
international community.
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PECULIARITIES OF LEGAL SUPPORT
/ OF NATIONAL FINANCIAL SECURITY

/ . IN THE CONTEXT OF TODAY CHALLENGES
A

Eminis Imutpenko. OCOBJIMBOCTI TIPABOBOI'O 3ABE3NEYEHHSA ®IHAHCOBOI
BE3IEKHN OEP)KABHU B KOHTEKCTI BUKJIMKIB CHOI'OAEHHSI. Po3risiHyTo MexaHi3m
MPaBOBOTO 3a0e3redeHHs (iHaHCOBOI Oe3NeKu Jep>kaBh B cydacHHX yMmoBax. [IpoaHamizoBaHO OKpemi
HOPMaTHUBHO-TIPABOBI aKTH, B SIKUX BU3HAYEHO TaKMH MEXaHi3M.

3’5COBaHO CYTHICTh MEXaHi3My MPaBOBOTO 3a0e3MeueHHs 0e3MeKH 0aHKiBCbKOT CUCTEMH Y KpaiHH.
30cepenkeHo yBary Ha Horo oco0mmMBocTX y niepion dinancoroi kpusu (2014-2016 pp.).

BusnaueHno 3mict nisutbHOCTi HarioHansHoro 6anky Ykpainu y cdepi 3abe3neueHHs (iHaHCOBOT
Oe3meky, 30KpeMa 37iliCHeHHs OaHKIBCHKOIO PEryJiOBaHHA Ta Harisny, (piHAHCOBOIO MOHITOPHUHIY,
3aCTOCYBAHHSI 3aXO/1iB BIUIUBY 32 MOPYIIEHHS OaHKIBCHKOTO 3aKOHO/IAaBCTBA.

AKIICHTOBaHO yBary Ha OKpEeMHX Ipo0Ojemax, SKi HEraTHBHO BIUIMBAIOTH Ha 3abe3redeHHs
(iHaHCOBOI CTAaOIMBHOCTI OAaHKIBCHKOI CHCTeMHM YKpaiHH. 3’sCOBaHO, IO Yy JISUIBHOCTI OKpeMUX OaHKIB
MAaroTh MiClle TIOPYIICHHsS OaHKIBCHKOTO 3aKOHOIABCTBA, SIKI MOXKYTh IIOCTABHTH IIil 3arpo3y Oe3IeKy
0aHKIBCHKOI cHCTeMH YKpaiHH a00 3aBaTH ILIKOIH HAJISKHOMY BEICHHIO OaHKIBCHKOI TisUTBHOCTI.

3 MeTol0 NpHBEACHHsI GaHKIBCBKOTO 3aKOHOIABCTBA YKpalHH JI0 BUMOT JIOKYMEHTIB €BpOMEHCHKOro
Coro3y 3alpOIOHOBAHO BU3HAYMTU MOHATTA «OAaHKIBCbKE PETYNIOBAHHA», «OAaHKIBCHKHMII —Harusmy,
«(iHaHCOBUI MOHITOPUHIY. TaKoXk NOTPeOyIOTh YTOYHEHHS HAIJIAIOBI NOBHOBaKeHHs: HarioHansHOro GaHKy
VYxpainu i 6aHKiB, a TAKO)K O3HAKH, 3a IKUX OaHK MOXHa BBAXKATH (DiHAHCOBO HECTIHKIM.

JloBe/IeHO IOLIIBHICTh 3alpOBA/PKEHHS HU3KH PEryJIATOPHHX Ta HAJIANOBUX IMOCIa0ieHb B
YMOBax TIIOLIMPEHHS KOPOHABIPYCY 3 MeTOH 30epe)KeHHs JOBipH [0 OaHKIBCBKOI CHCTEMH Ta
3abe3nedyeHHs (iHaHCOBOI cTabUTPHOCTI. Ha BUKOHAHHS BHMOT YTOIHM MO acomiallito Mixk YKpaiHOrO Ta
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€BporneiicbkiM Coro30M Ta 3 MeTOI0 3abe3nedeHHs GpiHaHCOBOI Oe3MeKH 3ampoNOHOBAHO YIOCKOHAIUTH
MEXaHi3M PU3UK-OPIEHTOBAHOTO HArIsALy 3a (iHAHCOBUMM YCTaHOBAaMH, 3aXHCTy MpaB CIOXKHBAYiB
(iHAHCOBUX MOCIYT, BUBEACHHS HEIJIATOCIIPOMOXKHUX (P iHAHCOBUX YCTAHOB 3 PHHKY.

Knrwwuosei cnosa: ginancosa besnexa Oepoicasu, MexaHizMm npasosoco 3abesneueHHs QiHaHco8oi
besnexu Oeporcasu, 3azposu QIHAHCOGIN be3neyi Oepacagu, 6esnexa Oaukiscvkoi cucmemu Ykpaiuu,
Hayionanvhuii 6aux Yxpainu, ¢hinancosa kpusa.

Relevance of the study. An important direction of national financial policy and local
governments is to ensure financial security as a separate type of national security. The essence of
national security in accordance with the Law of Ukraine «On National Security of Ukraine» dated
June 21, 2018 Ne 2469-VIII and scientific sources is: protection from real and potential threats to
such fundamental national interests of Ukraine as state sovereignty, territorial integrity, democratic
and constitutional order, according to Articles 1 and 3 [11]; the state of protection of vital interests
of the individual, society and the state from internal and external threats [2, p. 13].

In the conditions of modern globalization challenges, the priorities of Ukraine’s national
interests and ensuring national security acquire a new meaning or radically change. The latter
are defined in the National Security Strategy of Ukraine, approved by the Decree of the
President of Ukraine Ne 392/2020 dated September 14, 2020. Among them: defense of
independence and state sovereignty; restoration of territorial integrity within the internationally
recognized state border of Ukraine; social development, primarily the development of human
capital; protection of the rights, freedoms and legitimate interests of the citizens of Ukraine;
European and Euro-Atlantic integration. At the same time, the Strategy stipulates that the
acquisition of full membership of Ukraine in the European Union and in the North Atlantic
Treaty Organization is a strategic course of the state. To implement this in the state must
ensure the full implementation and further adaptation of the Association Agreement between
Ukraine, on the one hand, and the European Union, the European Atomic Energy Community
and their member states, on the other hand, according to paragraphs 5, 25 and 34 [13].

Relevant are the provisions of the Strategy, which identify a list of factors that hinder
national security. In particular, it is inconsistency and incompleteness of reforms and
corruption, slow development of market relations in key areas, imperfection and fragmentation
of legislation, etc. In addition, the document contains a list of tasks that need to be addressed to
reduce the negative impact of these and other factors. Among them: the development of market
competition; ensuring the de-shadowing of economic relations; protection of property rights;
ensuring the sustainable functioning of the financial system, consistency of monetary policy
and increasing confidence in national financial institutions [13, p. 53].

In view of the above, it can be stated that certain provisions of the Strategy relate to the
sphere of public financial activity. In other words, under modern conditions, there are many
factors that affect the state of protection and financial interests of the individual, society, state or
its individual administrative-territorial units and their protection from various threats. In our
opinion, this is the essence of financial security activities. This activity has features in the period
of financial crisis, other modern negative processes that occur in the financial system of the state.
As these issues have not become the subject of scientific research, their coverage is relevant.

Recent publications review. The issue of financial security to some extent revealed by
scientists such as O. Briginets, O. Hetmanets, L. Kasyanenko, V. Lipkan, I. Romanyuk and
others. However, these and other scholars have not considered in detail the problems of the
mechanism of legal provision of financial security in the context of such modern challenges as
the financial crisis, the spread of the pandemic and so on. That is why, taking into account current
and future challenges, it is advisable to conduct further research aimed at rethinking and
improving certain aspects of the mechanism of legal support of financial security of the state.

The research paper’s objective is to analyze some elements of the mechanism of legal
support of financial security in general and separately the security of the banking system of Ukraine
in the context of today’s challenges, problems in this area and identify ways to solve them.

Discussion. First of all, it should be noted that the state of financial security is assessed
by a system of its various indicators. Among them: the total amount of revenues and
expenditures of budgets, the amount of external and internal debt, consolidated budget
indicators, financial market indicators, etc. Thus, according to the information of the Ministry
of Finance of Ukraine, as of September 31, 2021, the volume of Ukraine’s external debt
amounted to 1,413,433.9 million UAH, and the internal debt amounted to 1,032,086.4 million
UAH. These indicators indicate that in the period of exacerbation of global crises of financial
and epidemiological nature, the state in order to ensure the stability of the financial system and
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perform its functions is forced to make not only internal but also external borrowing.

It should be noted that the amount of external public debt in recent years is close to
acceptable, and during the financial crisis (2014-2016) reached 70-80 % of GDP [1]. This did
not meet the requirements of the Budget Code of Ukraine regarding the maximum amount of
public debt (60 %) and posed a threat to the financial security of Ukraine.

The above is convincing in terms of financial security and its threats. The latter are
nothing but negative factors (conditions) that complicate (make impossible) the realization of
important financial interests of the interests of the individual, society, state and create a danger
to the financial independence of Ukraine [2, p. 24].

Since the impact of threats to financial security on the financial system of Ukraine is
most felt during financial crises, we consider it necessary to analyze this issue on the example
of the banking system of Ukraine. The legal basis for the functioning of the banking system of
Ukraine is primarily the Law of Ukraine «On Banks and Banking» dated 7 December, 2000,
Ne 2121-111. Taking into account Article 4 of this Law, the banking system of Ukraine consists
of the National Bank of Ukraine and other banks, as well as branches of foreign banks,
established and operating in Ukraine in accordance with the law [6, Art. 4]. The analysis of this
Law gives grounds to believe that these entities implement the function of ensuring the security
of the banking system of Ukraine, as they carry out activities to protect it and protect it from
various threats. In this context, the National Bank of Ukraine, other banks, branches of foreign
banks, of course, are the subjects of security in the analyzed area.

Implementing the function of ensuring the security of the banking system, the National
Bank of Ukraine, other banks, branches of foreign banks perform a number of tasks. First of
all, these are: prompt response to identified changes and negative trends in the banking system;
timely detection of threats to the security of the banking system of Ukraine and timely taking
measures to neutralize them; prevention of illegal encroachment on the banking system of
Ukraine and mitigation of harmful consequences in case of their commission.

Of course, the state of security of the banking system of Ukraine is determined by
certain indicators, some of which are contained in the annual reports of the National Bank of
Ukraine. Thus, the Report for 2020 addresses some of them: during 2020, two banks were
declared insolvent due to non-compliance with capital requirements; at the end of 2020, 73
solvent banks operated on the market; the share of state-owned banks in net assets for the year
decreased in favor of private — up to 52.6 %; the largest 20 banks account for more than 90 %
of all net assets of the banking sector [4].

If we talk about security threats to the banking system of Ukraine, they are, among
others, the following: legalization (laundering) of funds obtained by criminal means; weak
protection of banking telecommunications from unauthorized introduction of fictitious and
counterfeit banking documents; non-bank money circulation; untimely and ineffective
measures to protect the interests of bank depositors; weak role of the National Bank of Ukraine
in supervising the activities of banks in order to prevent their insolvency and bankruptcy, etc.
[3, p. 58-59]. It should also be noted that the insufficient amount of non-cash payments in cash,
the use of cash by business entities to avoid taxation, the problem of payments using plastic
cards [2, p. 40] are also those factors that do not contribute to guaranteeing the security of the
banking system of Ukraine.

The negative impact of these and other threats was especially noticeable for the banking
system of Ukraine during the most difficult period of the financial crisis (2014-2015). In
particular, at this time there was an outflow of funds attracted by banks, primarily deposits of
individuals (their volume in 2014 decreased by 126 billion UAH, or 29 % (in national currency
— by 53 billion UAH (on 21 %), in foreign currency — by 9 billion USD (by 40 %). In addition,
there was an increase in the share of overdue debt on loans in the total loan portfolio (as of
01.01.2014, this figure is generally for banking system was equal to 7.7 %, on 01.01.2015 —
13.5 %, on 01.11.2015 — 20.4 %) [5]. Also during the analyzed period for violation of banking
legislation were withdrawn from the market banks «Veles», «KSG Banky», «Mikhailovsky»
and others. According to the National Bank of Ukraine, transactions made by the management
of «Mikhailovsky» in just one day (May 20, 2016) amounted to about 1 billion UAH and led to
an increase in the burden on the Deposit Guarantee Fund of Ukraine to 2.6 billion UAH [14].

Given the existing threats, an important role in their minimization and neutralization
belongs to the mechanism of legal security of the banking system of Ukraine, the
organizational framework for which is defined in the Law of Ukraine «On Banks and
Banking» and the Law of Ukraine «On the National Bank of Ukraine» dated May 20, 1999,
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Ne 679-X1V. Such a mechanism involves the NBU’s activities aimed at promoting financial
stability, including the stability of the banking system and analysis of the state of the financial
system in relation to financial stability [12, Arts. 6-7].

In addition, in order to ensure the security and financial stability of the banking system,
protect the interests of depositors and creditors, the National Bank of Ukraine carries out banking
regulation and constant supervision of compliance with banking legislation, regulations of the
National Bank of Ukraine and economic standards. It should be noted that the National Bank of
Ukraine also conducts inspections to determine the level of security and stability of the bank’s
operations, the reliability of the bank’s reporting and compliance with banking legislation. At the
same time, the bank is obliged to ensure annual audits of financial statements, consolidated
financial statements and other information on the financial and economic activities of the bank by
an audit firm in accordance with the laws of Ukraine [6, Arts. 70-71], etc.

An important lever to ensure the security of the banking system is the internal audit
service of the bank (banking group) — its structural unit, which operates in accordance with the
Law of Ukraine «On Banks and Banking», «Resolution of the Board of the National Bank of
Ukraine. Banks of Ukraine» dated May 10, 2016, Ne 311. Based on the results of a
comprehensive risk assessment, the Bank’s internal audit department performs audits. In
particular, this unit examines: the processes that ensure the operation of the bank, including
those that carry potential risk; availability, efficiency and adequacy of risk management
systems, internal control, bank management processes, compliance of these systems and
processes with the types and volumes of bank operations, including the prevention of the use of
the banking system for money laundering (terrorist financing). Among his other powers —
checking the correctness and accuracy of accounting, information, financial and other
reporting, their completeness and timeliness; carrying out an independent assessment of the
control system implemented by the bank’s management, in particular regarding: compliance by
the bank’s managers and employees with the provision of banking and other financial services,
the requirements of the legislation of Ukraine and the bank’s internal regulations; inspection of
financial and economic activities of the bank, etc. An important function of this unit of the
bank is to identify and analyze the facts of violations by bank employees of their requirements,
as well as checking the timeliness of elimination of deficiencies identified during the
supervision of the bank [10].

We will focus on such an element of the mechanism of ensuring the security of the
banking system as banking supervision. Its separate type is off-site banking supervision, the
procedure for which is determined by the Resolution of the Board of the National Bank of
Ukraine «On approval of the Regulations on the National Bank of Ukraine on-site banking
supervision» dated December 6, 2018, Ne 135.

In accordance with this Regulation, which is developed taking into account the Core
Principles of Effective Banking Supervision and the recommendations of the Basel Committee
on Banking Supervision, on-site banking supervision is carried out by authorized divisions of
the National Bank of Ukraine. The forms of its implementation are as follows: current
monitoring of the bank’s financial condition and indicators of the banking group, taking into
account the risk-oriented approach; assessment of the bank on the basis of assessment of the
level of risks and quality of risk management. These forms are used to promote the financial
stability and stability of the banking system of Ukraine and protect the interests of depositors
and other creditors of banks.

The peculiarity of the National Bank of Ukraine in this context is the implementation of
a comprehensive and objective analysis of all available information on the activities of the
bank. This activity involves the following main areas:

— assessment of the level of risks and quality of risk management inherent in the
bank’s activities;

— ensuring control over the bank’s compliance with the requirements and restrictions
on its activities established by the National Bank of Ukraine;

— ensuring timely response to established violations of the requirements of banking
legislation, regulations of the National Bank of Ukraine, which pose a threat to the interests of
depositors or other creditors of the bank;

— introduction of a special regime of control over the bank’s activities and
appointment of a bank curator [9].

Another area of off-site banking supervision is the application of a proportionate approach
during its implementation. This approach, in line with the recommendations of the Basel Committee
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on Banking Supervision, focuses on larger, more complex or more risky banks.

In the activities of some banks as practice shows, there may be violations of banking
legislation, especially during the financial crisis. Given that such violations may jeopardize the
security of funds entrusted to such banks, or harm the proper conduct of banking activities, to avoid
them or overcome the undesirable consequences of the National Bank of Ukraine in conducting
banking supervision has the right to require such banks and their violations management.

In addition, if the National Bank of Ukraine during banking supervision has concluded
that the bank’s risk management system is inefficient and (or) inadequate, the bank is obliged
to immediately develop and submit for approval to the NBU an appropriate action plan, aimed
at eliminating these shortcomings.

It is necessary to note such a feature of banking supervision as the possibility of
applying by the National Bank of Ukraine a number of measures of influence for violations of
banking legislation. Their list contains Article 71 of the Law of Ukraine «On Banks and
Bankingy [5]. A detailed analysis of this article has shown the diversity of such measures. First
of all, their difference, in our opinion, is not the use or application of coercion. Thus, the first
group of measures of influence can include: written warning; concluding a written agreement
with the bank; convening a general meeting of participants, the supervisory board of the bank,
the board (board of directors) of the bank to adopt a program of financial recovery or a plan of
reorganization of the bank. In our opinion, these measures are essentially precautionary,
because they are applied when the shortcomings in the activities of the bank do not threaten the
interests of depositors and creditors.

As for the other group of measures, they provide for the use of coercion and, therefore,
are coercive measures. These include: suspension of dividend payments; suspension or
termination of certain types of operations performed by the bank, including operations with
persons related to the bank; ban on providing blank loans; imposition of fines on the bank and
owners of significant participation in the bank; temporary, until the violation is eliminated,
prohibition of the owner’s use of substantial participation in the bank of the right to vote
(temporary prohibition of the right to vote); temporary, until the violation is eliminated, the
bank official is removed from office; assigning the bank to the category of problematic or
insolvent; revocation of the banking license and liquidation of the bank, etc. Thus, according to
the results of off-site banking supervision during 2020, the National Bank of Ukraine applied
44 measures of influence to banks, namely: written warning — 21; restriction of certain types of
operations carried out by banks — 12; imposition of a fine on the bank — 4; conclusion of a
written agreement — 1; assignment of banks to the category of insolvent — 2; revocation of the
banking license and liquidation of the bank — 1 [4].

A separate and extremely important area of activity of the National Bank of Ukraine in
the field of financial security is participation in the withdrawal of banks from the market. With
the adoption of the Law of Ukraine «On Amendments to Certain Legislative Acts of Ukraine to
Improve Certain Mechanisms for Banking Regulationy», the world experience of regulating the
banking system was taken into account to strengthen its resilience to crises and restore
financial stability in the event of their occurrence. This allowed eliminating some gaps in the
legislation, in particular those that were identified during the cleanup of the banking system in
2014-2016. In particular, the provisions of the analyzed Law guarantee the inevitability of
withdrawal of the bank from the market and change the procedure for appealing the decisions
of the National Bank of Ukraine, because the cancellation of such a decision does not terminate
the insolvency or liquidation of the bank. In addition, this Law provides the National Bank of
Ukraine with the opportunity to withdraw banks from the market with the least losses due to
early detection of problems in banks [7]. With the adoption of this Law and other regulations in
the field of banking, a number of aspects of the adaptation of Ukrainian legislation to the
legislation of the European Union have been resolved. However, many issues in this area
remain unresolved. Thus, taking into account the documents of the European Union need to
clarify and unify in the Law of Ukraine «On the National Bank of Ukraine» such basic
concepts as «banking regulation», «banking supervision» in the context of defining their
essence as activities to identify and analyze systemic risks in the banking system and the
application of measures to prevent them. In this regard, it is also advisable to clarify the
supervisory powers of the National Bank of Ukraine and banks, the implementation of which
should be aimed at ensuring the security and reliability of the banking system of Ukraine.

Another form of banking supervision can be considered financial monitoring, the
content of which is a set of measures taken by the subjects of financial monitoring in the field
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of prevention and counteraction, including public financial monitoring and primary financial
monitoring [8, Art. 1]. However, in our opinion, in clarifying the essence of the concept of
«financial monitoring» should take into account the risk-oriented approach and define it — as
the activities of authorized entities to identify, assess risks in this area and manage them to
minimize such risks. With this in mind, we believe that the legislation should clarify the
purpose and objectives of financial monitoring, its types.

As for the performance of the National Bank of Ukraine in this area, according to the
Annual Report for 2020, the regulator sent to the Security Service of Ukraine information
regarding 42 banks and eight non-bank financial institutions on the results of audits on financial
monitoring sent 39 letters with information about suspicious financial transactions of bank
customers totaling more than 67.5 billion UAH, 68.1 million USD. USA, 11.8 million EUR. Also
during 2020, three reports of suspicious financial transactions were sent to the National Anti-
Corruption Bureau of Ukraine. The information provided to law enforcement agencies concerned
the conduct of financial transactions by bank customers, the nature or consequences of which
suggest that they may be related to the withdrawal of capital, legalization of criminal proceeds,
conversion (transfer) of non-cash funds, fictitious business, tax avoidance etc. [4].

Separately, we note that in a financial crisis, circumstances may arise that cause an
unstable financial condition of the banking system. Therefore, ensuring the stability of the
banking system of Ukraine in such conditions is the most important task of the National Bank
of Ukraine. Until recently, this issue was unresolved, which forced the legislator to include in
the Law of Ukraine «On the National Bank of Ukraine» a separate article 71 «Features of
ensuring the stability of the banking system». As a result, the National Bank of Ukraine was
given the right to determine the temporary features of regulation and supervision of banks, the
state of which is financially unstable. To such banks, the National Bank of Ukraine may take
measures to maintain the liquidity of banks, the application of economic standards. This
mechanism may also provide for restrictions or prohibitions on the issuance of funds from
current and deposit (deposit) accounts of individuals and legal entities, foreign exchange
transactions in Ukraine. In this regard, the law should clarify the features by which the bank
can be considered financially unstable.

Recently, the banking system of Ukraine has been operating in the face of serious
challenges related to the rapid spread of the coronavirus and the introduction of significant
restrictions in the world and in Ukraine to contain the pandemic. In order to maintain the
stability of the banking system of Ukraine, the National Bank of Ukraine in 2020-2021 took a
number of measures, primarily aimed at introducing regulatory and supervisory easing. In
particular, the requirements for credit risk assessment have been relaxed, the deadlines for
submitting and publishing financial statements have been changed, and all types of on-site
inspections and stress testing of banks have been suspended. In the context of the pandemic
and quarantine restrictions, the National Bank of Ukraine paid considerable attention to the
digitalization of the banking system and introduced various models of remote identification
and verification of customers. In particular, services using the NBU BankID system at the end
of 2020 were available to 94 % of payment card users on the market [4]. The implementation
by the National Bank of Ukraine of these and other anti-crisis measures has allowed
maintaining the liquidity of the banking system at a high level, as well as confidence in the
banking system and financial stability.

In order to further strengthen the stability of the financial system as a whole and the
banking system in particular, it is necessary to focus efforts on meeting the requirements of the
Association Agreement between Ukraine and the European Union. This includes, among other
things, amending the legislation in order to introduce risk-oriented supervision of financial
institutions, protect the rights of consumers of financial services, and improve the deposit
guarantee system and the procedure for removing insolvent financial institutions from the market.

Conclusions. Thus, analyzing the individual elements of the mechanism of legal
support of financial security in general and separately the security of the banking system of
Ukraine in the context of today’s challenges, we can draw the following conclusions:

— the state of financial security is assessed by various indicators and related threats,
the negative impact of which is most felt in the context of individual globalization challenges
(financial crisis, pandemic, etc.);

—a significant role in minimizing and neutralizing threats to financial security is played by
the legal mechanism for its provision, which provides for activities aimed at ensuring the stability of
the financial system of Ukraine and the banking system and its integral component;
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— in order to ensure security and financial stability of the banking system, protect the
interests of depositors and creditors, the National Bank of Ukraine: carries out banking regulation
and constant supervision of banking legislation, taking into account the Basic Principles of
Effective Banking Supervision and recommendations of the Basel Committee on Banking
Supervision; determines the temporary features of banking regulation and supervision; has the
right to make decisions on withdrawal of banks from the market and on the application of non-
coercive (precautionary) and coercive measures for violation of banking legislation;

— in order to bring the banking legislation of Ukraine to the requirements of European
Union documents, it is advisable to clarify and unify the concepts of «banking regulationy,
«banking supervision», «financial monitoring» and supervisory powers of the National Bank of
Ukraine and banks, as well as consider financially unstable;

— in the context of the spread of coronavirus in order to maintain confidence in the
banking system and ensure financial stability, it is advisable to introduce a number of
regulatory and supervisory relaxations (mitigation of credit risk assessment requirements,
change of deadlines for submission and publication of financial statements), introduction of
remote identification and verification of clients;

— in order to comply with the requirements of the Association Agreement between
Ukraine and the European Union and in order to ensure financial security, it is proposed to
improve the mechanism of risk-oriented supervision of financial institutions, protection of
consumers’ rights, withdrawal of insolvent financial institutions.

The provisions formulated in the article can serve as separate areas of research on legal
security of financial security, security of the banking system of Ukraine, organizational and
legal mechanism of financial security and the role of the National Bank of Ukraine.
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ABSTRACT

The mechanism of legal provision of financial security of the state in modern conditions is
considered. Some normative-legal acts in which such mechanism is defined are analyzed.

The essence of the mechanism of legal security of the banking system of Ukraine and the
activities of the National Bank of Ukraine in this area is clarified and attention is focused on certain
issues. It is proposed to clarify the supervisory powers of the National Bank of Ukraine and banks, to
improve the mechanism of risk-oriented banking supervision, protection of the rights of consumers of
financial services, withdrawal of insolvent financial institutions from the market.

Keywords: national financial security, mechanism of legal provision of national financial
security, threats to national financial security, security of the banking system of Ukraine, National Bank
of Ukraine, financial crisis.
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JOKTOp IOPUANIHUX HayK, mpodecop
(Hayionanona axademisi 6uympiuinix
cnpas, m. Kuis, Ykpaina)

MOBHOBAKEHHSI BIOPO EKOHOMIYHOI
BE3NEKH YKPATHM: JIESIKI TIPOBJIEMHA
HOPMATHUBHO-ITIPABOBOI'O BPEI'YJIIOBAHHA

JlocmimkeHo CyTHICTH 1 3MICT Jep)KaBHO-BJIQJHUX MOBHOBAXKEHb BIOpo exoHOMiuHOi Oe3mexu
VYkpaiHu, a TakoX BH3HAYEHO iX Miclle B CTPYKTYpi aIMiHICTPaTHBHO-TIPaBOBOTO cTaTycy bropo
eKkoHOMiuHO1 Oe3mekn YkpaiHu. OKpeciaeHO OCHOBHI O3HAaKM JAepKaBHO-BIAIHUX ITOBHOBaXEHb BIopo
C€KOHOMIYHOI Oe3meku YKpaiHu, a TakoX c(HOpPMyJIbOBaHO IX HAYKOBO OOIPYHTOBaHY JeQiHILiro.
JleTanbHO MpOaHANi30BaHO 3aKOHOMABYO 3aKpIlUICHI TOBHOBAXCHHS bBIOPO EKOHOMIUHOI Oe3meKu
VkpaiHu, BH3HAYeHO IX HEJONIKH, TPOTAINHHU, CYIEPeYyHOCTi, i Ha OCHOBI BHKOHAHOTO aHAJi3y
00TpyHTOBAaHO HAWOIIIBIN MEPCIIEKTHBHI CIIOCOOHU IX YCYHEHHSI.

Knwuoei cnoea: aominicmpamusno-npasosuti cmamyc BEB Yxpainu, 3aé0anna BEE Yxpainu,
xomnemenyin BEB Vkpainu, 0606’sasku BEB Vxpainu, nosnosascenuss BEB VYkpainu, npasa BEE
VYxpainu, ¢ynxyii BEB Ykpainu.

IMocranoBka mnpodJiemu. [[oBHOBaXKEHHSI OpraHy Jep)aBHOi BJaad — 1€ MPaBOBa
KaTeropis, iCHyBaHHs 5KOI Oe3mocepenHhO 3yMOBIICHO (eHomeHoM Biaau. Came TOMy B
CyJacHI¥ JOKTPUHI aMiHICTPaTUBHOTO MpaBa X NPUHHATO PO3TIIIATH SIK TOJOBHY CKIAOBY,
HEBIJI'€MHHH €JEMEHT HE JIMIIEC TaKoro IMOHATTA, K BHKOHAaBYa BJaja, aje ¥ Takoi, OUIbII
3arajpHOI KaTeropii, sk AepkaBHa Biaja B oMy [1, c. 45].

Kosxumii opran, sIKuii Jii€ Bix iMEHI Aep»aBH, AJIsl BUKOHAHHS IMOKJAJCHUX Ha HHOTO
3aBlaHb 1 QYHKIIHA HAIUISETHCS BIAJHUMHU MOBHOBakeHHAMH. | Bropo ekoHOMIUHOI Oe3mexu
Vkpainu (nani — BEB Yipainn) y 1bOMY IHTaHHI He € BUHATKOM. M0ro TOBHOBA)KEHHS MAKOTh
JIepIKaBHO-BJIaJHUH XapaKTep, OCKUIbKK BOHM 3aKpIILUIIOIOTHCS B 3aKOHOJIABUOMY IMOPSIIKY (B
3akoHi Ykpainu «[Ipo Bropo exoHomiuHOi Oe3mekn Ykpainu» (mam — 3akoH [2]) Ta iHINX
HOPMATHBHO-TIPABOBUX akTaX [3]) 1 TapaHTYIOTHCS AEPKaBOIO, a IX peanizamis 3a0e3nedyeThes
PI3HMMH METO/IaMH, BKJIFOYHO 3 JAEPIKABHUM ITPUMYCOM.

Codepa nmoBHOBaXkKeHb OY/b-SIKOTO JICPIKABHOTO OpraHy OKPECIIOETbCS OIHOYACHO i3
NPUIHATTSM PILIEHHS PO HOT0 CTBOPEHHS, @ TOMY 0OCAT 1 3MICT TIOBHOBa)KEHb 3aJIE)KUTh Bi
TOTO0, 3 SKOK CaMe METOI0 OyJIO CTBOPEHO TOHM YW IHIIMI OpraH, sike HOro MiCIie B CHCTEMI
OpraHiB BUKOHaBYOI BJIa/iM, BUPILICHH SKUX 3aBlaHb 1 GYHKIIT Ha HHOTO MoKIanaeTbes. Kpim
TOTO, TOBHOBAXXEHHSI JICP>)KaBHOTO OPTraHy BH3HAYAIOTH OOCST IIOBHOBAYXEHB HOTO TPAIliBHUKIB,
BCTaHOBJIIOIOTh MEXi 1X CIyKOOBOi MisIIBHOCTi, MEXi BiAMOBINANBHOCTI, IMiA3BITHOCTI Ta
i AKOHTPOIBEHOCTI.

OTxe, ciry00Bi noBHoBaxkeHHss BED YkpaiHn MokHa BU3HAQUMTH SK HEOAMIHHHH 1
HalBaXXJMBIIIMK €JEMEHT WOro aJMiHICTPaTUBHO-IIPABOBOTO CTaTyCy, HOTro OCHOBY,
(byHIaMEeHT.

AHani3 my6aikauiii, B AKHX 3aM04aTKOBaHO BUpilIeHHs 1iel mpodaemu. IIpaBosa
MIPUPOJA, CYTHICTH 1 3MICT Iep’KaBHO-BJIaJHIX [TOBHOBA)XEHb OPTaHIB ITyOIiYHOTO yIIPaBIiHHA
3aBAM Oynmu B HEHTpi yBarm HayKoBIiB. OIHAK, HE3Ba)XKAalOUM HAa TaKy MONYJAPHICTB, Y
JiTepatypi # A0Ci HE BHPOOJIEHO €IMHOTO MiAXOLY O PO3YMIHHA HUX MUTaHb. TOX 1HOXI
HAYKOBI[I aHAJI3yIOTh «ITOBHOBAXKEHHS» B MeKax Takol Kareropii, sIK «KOMIIETEHIIsN» [4,
c. 293; 5, c. 119; 6]. 3okpema, 3a3HaYa€THCA IO KOMIIETEHIIS «BHU3HAdae mpeameTt (chepn)
BiZIaHHsI, TOBHOBa)KeHHsI (IIpaBa Ta 00OB’SI3KM), TEPUTOPIabHI MaclITabM MisUIbHOCTI OpPTaHiB
nepxkaBH ...» [5, c. 119]. JlocuTh 4acTo MOKHA 3yCTPITH MiIX1JI, 32 SIKOTO aHAJII30BaHI MOHATTS
PO3TIBLIAIOTECS SIK TOTOXHI [7, ¢. 196; 8, c. 199]. Hanpukian, B. ABep’sSHOB «KOMIICTEHIIIIO»
BU3HAaYa€ SK «CYKYIHICTh BCTaHOBJICHHMX B OQimiiHIH ... ¢popmi npaB i 000B’s3KiB, TOOTO
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MOBHOBaXEHb Oy/b-5KOT0 OpraHy abo mocaaoBoi ocobu ...» [7, c¢. 196].

[HOZI B HayKOBHMX J/Kepelax MOXHA 3YCTPITH MiIXiJ, 3a SIKOTO «IIOBHOBa)KCHHS
oprafy IyOiTHOTO YIIPaBIiHHI OTOTOXHIOIOTECSA 3 Horo ¢pyHKmisMu. OHAK Ha TOMUJIKOBICTh
TaKOTO MiAXO0Qy BKa3YIOTh Taki (pakTu: «QyHKIII» — 1e KaTeropis HayKu yIpaBIiHHSI, TOM1 5K
MTOBHOBa)KEHHS — KaTEropis aJMIHICTPaTHBHOTO IpaBa; «(YHKIIi(» BHU3HAYAIOTh KOHKPETHO-
mpeaMeTHy chepy IisIPHOCTI OpraHy UM IOCaI0BOi 0cO0M, a «TIOBHOBAXCHHS» — BUJ 1 Mipy X
BiIagHoOTO0 BIUMMBY [9, c.92]; «(dyHKIi» MMO3HAYAIOTH «OCOOJMBHUI BHI YIPABIiHCHKOT
nisitbHOCTI» [ 10, c. 36], a «ITOBHOBaXKEHHS» — «CYKYIHICTh HOPMAaTHBHO BH3HAYECHUX IIPaB i
o6oB’s3kiB» [11, c. 148].

OnHak, He 3BaXKalOYM Ha TOW (haKT, 0 CHOTOJHI B JiTEpaTypi MOXHa 3YCTPITH Pi3Hi,
YacTO CyNepedsMBi, MOMVIAM HA CYTHICTh JIepKaBHO-BIAJHUX ITIOBHOBA)XCHb, HE3MIHHUM
3aJIMIIAETHCS T, 10 aHaJi30BaHa IPAaBOBA KATEropis 3aBX/IH PO3IISIAETHCI Y B3a€EMO3B’ SI3KY
3 aJMIHICTPaTHBHO-TIDaBOBUM CTAaTycOM OpraHy IyOJIIYHOTO YHpaBJiHHA, SIK HOTO
HEBIJI’eMHHH eJeMeHT, pyHJaMeHTanbHa CKIa10Ba.

Mera cTaTTi NoJIATaE y BU3HAUYEHHI TPABOBOI NPHPOJIH, CYTHOCTI Ta 3MICTy JIep>KaBHO-
BIamHuX MoBHOBaxkeHb BEB Vkpainm sk HeBim eMHOi CKiIamoBoi HOTO agMiHICTPaTHBHO-
IIPAaBOBOTO CTAaTyCy, a TAaKOXXK B aHaJi3l MOJOKEHb HOPMATHBHO-IIPABOBUX aKTiB, Yy SKHX
3aKpitureHi 3aBnaHHs, ¢yHKHii Ta moBHOBaxkeHHS BEDB Vkpainm, 3’sacyBaHHI X HEIOIIKIB,
MIPOTAJIMH 1 CYMEPEeYHOCTEH, a TaKOK OOTPYHTYBAaHHI HaHOIIbII €PEKTHBHUX W ONTUMAIBHIX
HUIIXIB 1X YCYHEHHS.

Buknax ocHoBHoro marepiany. IlpoaHaini3yBaBIIM BeJNWKY KiJBKICTh HOBITHIX
HAYKOBHX JDKEPEN, MU 3’sICyBaJIH, 10 ChOTOJHI B HUX BIJICYTHS €IMHAa HAYKOBO OOIPYHTOBaHA
KOMIUIEKCHA JIe(iHILisl TAKOTO MOHATTS, K «[IOBHOBXEHHS» Oprany ImyOJiuyHOTO yHpaBiiHHS
3arajom Ta BEB VYkpaium 3o0kpema. BiacyTHs Taka nediHilis TakoX 1 B YHCICHHUX
HOPMaTHBHO-TIPaBOBUX aKTaxX, IO BPEryJIbOBYIOTh aJMIHICTPaTHBHO-IIPAaBOBUH CTaTyC
PI3HOMaHITHHX OpTraHiB JepkaBHOI BiIagu. [Ipw mbOMY BaXKJIMBO BIIMITHTH, IO KpPIiM CYTO
HAYKOBO-TCOPETHYHOTO 3HAYEHHS, OKpECIeHa 00CTaBHHA 3YMOBIIO€ BUHUKHEHHS YHCICHHUX
mpobieM Ha MPAaKTHIl, OIMBIIICTh 3 SKHAX IOB’S3aHa 3 HEOOIPYHTOBAHMM OTOTOXKHCHHSM
«ITOBHOBXXEHB» 3 IHIIMMH €JIEMEHTaMHU aJMiHiCTpaTHBHO-TIpaBoBoro cratycy BEB Ykpainm,
Hacammepea, 3 Horo 3aBmaHHAMH 1 (QyHKUisMH. ToMy mepmr HDK HPHUCTYNaTH 10
Oe3nocepeHbOT0  aHANi3y  HOpPMAaTWBHO-BH3HAueHWX TNoBHOBakeHb bBEB  Vkpainm,
MPOMOHYEMO CIIOYaTKy B 3arajbHUX pHCaX OKPECIUTH IX OCHOBHI O3HAaKH, a TaKOX
chopMyIroBaTH iX HAyKOBO-OOIDYHTOBaHY JediHilLito.

Ilepenycim BapTo 3’sicyBaT CTpPyKTypy mnoBHOBaxxeHb BEB VYkpainu. B Teopii
nyOJIiYHOTO TIpaBa YCTAJCHOI0 Ta OOIPYHTOBAaHOIO € HAyKOBa IO3MILS,, 3TiAHO 3 SIKOIO
Jiep )KaBHO-BJIa/(HI IOBHOBaYKEHHSI PO3TIISIAIOTHCS SIK KOMILIEKCHA LIJIiCHA CHCTEMa, CTPYKTYPY
SIKOT YTBOPIOE CUHTE3 TIpaB i 000B’SI3KiB, HEOOXIIHHUX sl BAKOHAHHSI [TOKJIA/ICHUX Ha OpraH 4u
mocazioBy ocoOy 3aBiaHb i (yHKIiH. BogHOUac ocTtaHHIM 4acoM Bce OUTBIIOT TMOMYISIPHOCTI
MMOYMHA€E HAOYBaTH IiIXi[, 0 Tepeadadae MOeTHAHHS IpaB Ta 000B’S3KIB Y €IMHUI CIEMEHT
— «paBo000B’s130K» [12, ¢. 56; 13, €. 35]. B ocHOBI Takoro MmiAX0Iy JEKUTH Te3a PO Te, MO0 y
ctepi myOMiYHOrO YHpaBIiHHA O0’€KTHBHO HE MOXJIMBO YIiTKO pPO3MEXKYBATH IIpaBa Ta
000B’S3KH, OCKIIBKM KOHKPETHE IPAaBO MOCAAOBOI OCOOM 3AEOLIBIIOrO € OJHOYAacHO 1 11
00OB’SI3KOM, a MOXIIMBa IOBEJIHKA € OJHOYAacHO 1 HeoOximHow. [loenHaHHS mpaB Ta
000B’SI3KIB B OJIMH €JIEMEHT — TMpPaBOOOOB’S30K — a0 MiJACTaBU JACSIKUM HAYKOBISIM
po3rIAgaTH iX BiIOKPEMIIEHO BiJl CIy')KOOBHMX TIOBHOBaXX€Hb, SK CAMOCTIiHHI CKJIQJO0Bi
npaBoBoro crarycy [14, c. 62]. OgHak, He 3Ba)Kal0Yu HA 30BHIIIHIO JIOTIYHICTh TAKO1 MO3HIIIi,
MH HE MOXXeMo ii MmiATpUMaTH 1 BBakaeMo, mo mpaBa Ta 000B’s3ku BEB VYkpainn
CHIBBIAHOCATHCS 3 HOr0 MMOBHOBAXEHHIMH SIK YaCTHHA Ta IIiJIE.

Otxe, € BCi MiJCTaBU CTBEPIKYyBaTH, MO noBHOBakeHHS BEB Ykpainm — ne ckiagna
OaraTorpaHHa TpaBOBa KaTeropisi, CTPYKTYpY SIKOi YTBOPIOE HENOJUIbHA €AHICTH MpaB Ta
o6oB’s3kiB BEB VYkpaiun y cdepi myGmiuHoro ynpasninHs. KokHe OKpeMo B3sTe NpaBoO
OJTHOYACHO € 1 00OB’SI3KOM 1, HaBIIaKH, 000B’A30K MOXKHA PO3IJISIATH OJJHOYACHO 1 SIK IPaBo, a
pa3oM BOHHM YTBOPIOIOTH €MHY KaTeropito — nosHoBaxeHHS BEB Vkpainu. Came mpaBa Ta
000B’s3k1 pO3KpHBaoTh Micue Ta posib BEB Ykpainn B cucreMi JiepikaBHUX IPaBOOXOPOHHUX
OpraHiB, a TAKOX XapaKTep HOTO B3a€MOBITHOCHH 3 yciMa iHIINMH €IeMEHTaMH TaKOi CHCTEMH.
Bonr BHM3HauaroTh MeXi MOXIHMBOI Ta HeoOXimHoi moBeniHku mpamiBHUKIB BEB VYkpainwm,
BCTAHOBJIOIOTH ii KOHKPETHHH BHI 1 Mipy, a TakoX (QIKCYIOTbCS 3pa3KW, CTaHAAPTH IX
TIOBEIIHKH, SIKi JiepkaBa Oepe i CBill 3aXUCT, BBAKAIOUH 1X 000B’I3KOBUMH, HEOOXiTHUMH Ta
JIOMITPHAMHA Tl €()EeKTUBHOT'O BUKOHAHHS TMokianeHux Ha BED 3aBmanb i dyHKHiH y cdepi
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NpOTHIT 37T0YMHHOCTI. 3Ba)KalouM Ha BUKJIAJCHE, NpaBa Ta OOOB’SI3KM MOXKHA BU3HAUUTHU SK
OCHOBHHIi, BUXIJIHUI €JEMCHT aJMiHICTpaTUBHO-TpaBoBoro crarycy BEB VYkpaiuu, ioro
CEpILIEBHUHY, LICHTP.

OxpiM ckIamHOi CTPYKTYPH, MOKHA BUAUIATH II€ JCKiIbKA 03HAK, SIKi XapaKTepPU3YIOTh
«mmoBHOBakeHHs» BEB VYkpalHm sk ommH i3 €JeMEeHTIB HOro aaMiHICTPaTHBHO-TIPABOBOTO
crarycy. [lo-mieprie, BOHE MaroTh 4iTKe HOPMAaTHBHO-TIPaBE BPETYIIOBAHHS (TOOTO 3aKpiIlIeHi
B 3aKOHOJABYMX Ta IIJ3aKOHHMX HOPMAaTHBHO-TIPAaBOBUX akTax). llo-mpyre, MaioTh
myOmiyHMHA, Aep:KaBHO-BIAIHUA XapakTep, a IX peaiizamis 3a0e3nedyeTscss MOMIIUBICTIO
3aCTOCYBaHHS 3aXOJiB JepxaBHOro npumycy. [lo-TpeTe, peamizyroTbCsi NIISIXOM BUMHEHHS
aJIMIHICTpPATHBHUX il Ta BUJAHHS NPABOBHX aKTIiB, IO € O0OB’S3KOBUMU JJIsi BUKOHAHHS
BCiMa TrpoMaasHaMH Ta II0CaJOBUMHU ocobaMu, SKMM BOHM aapecoBaHi. [lo-uerBepre,
XapaKTepu3ywTh posib 1 mnpusHaueHHs bBEB VYkpalHm sk ofHOro i3 creriagizoBaHUX
NIPaBOOXOPOHHUX OpraHiB JIEpiKaBH, TOOTO PO3KPUBAIOTH HOrO IOPHIMYHE IOJIOXKEHHS, a
TaKOX Miclle, SIKe BiH 3aiiMae B JepKaBHIiN MPpaBoOXOpOoHHIN cuctemi. [lo-1’s1Te, BU3HAYAIOTH
XapakTep Ta OCHOBHI IopuawuyHi mnpuHImmu B3aemoxnii BEB VYkpaiam 3  iHmwmmm
MIPaBOOXOPOHHMMH OpPTraHaMH, a TAaKOX 3 IHIIMMU OpPraHaMH JEp)KaBHOI BIaJH, MiCIIEBOTO
CaMOBpSAYBAaHHS, TPOMAJACHKMMH  OpraHi3alisMH, TrpomaisHamu Ttomo. [lo-mocre,
OKpPECITIOIOTh MEXIi MiA3BITHOCTI Ta MiAKOHTPOJIBHOCTI, a TakoX cepy BiamosinampHOCTI BED
VYxpaian. Ilo-chome, BH3Ha4YarOTh 3aco0M Ta cHocoOM BUKOHaHHS NokianeHMX Ha BEB
VYkpaiau 3aBnanp i QyHKIiNA y chepi mpotunii 3mounHHOCTI. [I0-BOCEME, BCTaHOBIIIOIOTh MEXI
MOXJIBOI Ta HEOOXimHOI ciyx00Boi nmoBeaiHku npaniBuukiB BEB Ykpainu, ii koHKpeTHHI
Bup i Mipy. [To-zeB’sare, ix peanizauis nependavae 3acrocyBanus npaniBHukamu BEB Ykpainn
JIep’KaBHO-BJIaJHOTO BIUIMBY Ha YYaCHHKIB BIATOBIJHUX CYCHIUJIbHUX BiJJTHOCHH.

Bume wMu 3rajanu nuime mpo OCHOBHI moBHoBaxeHHss BEB VYkpainum, ski
000B’s13KOBO MaloTh OyTHM BpaxoBaHi mia yac (OpMyJIOBaHHs iX HaykoBoi aediHimii.
Otxe, nosnosascenna BEB Vkpainu, sk 0a30BWH eleMEHT HOTO aAaMiHICTPATHBHO-
IIPaBOBOTO CTaTycy, — II€ 3aKpiljeHa B 3aKOHOAABYMX Ta II/I3aKOHHUX HOPMAaTHBHO-
IIPaBOBUX aKTaxX Ta 3a0e3medeHa 3ax0JaMu [EpKaBHOTO NPUMYCY HENOIiIbHA €THICTH
mpaB Ta 000B’s3kiB BEB Ykpainu, mo Marots myOnigHuUi, Jep:KaBHO-BIaJHUNA XapakrTep,
BCTaHOBIIIOIOTh MEXI MOXKIUBOI Ta HeoOXigHOI ciry’)k00Boi moBeniHku npaniBHUKiB BEB
VYkpainu, i1 KOHKpETHUH BUA 1 Mipy, 3HAXOJATH CBOIO MPAKTHYHY peali3aliio y BYNHCHHI
aIMIHICTPATUBHUX il Ta BUJAHHI MPAaBOBHX aKTiB, 000B’SI3KOBUX JJIS BUKOHAHHS BCiMa
rpoMajissHaM{ Ta MOCaJOBUMH 0CO0aMH, SIKHM BOHH aJlpecoBaHi, a TAK0X OKPECIHIOITh
MeX1 MiA3BITHOCTI, MIAKOHTPOJBHOCTI Ta cdepy BinnoBiganeHocti BEB  VYkpaiuw,
BHM3HAuYalOTh 3aCO0M Ta CIOCOOM BHKOHAHHS MOKJIAJEHUX Ha HbHOTO 3aBAaHb 1 QYHKIIH y
ctepi npoTuii 3MOYNHHOCTI Ta XapaKTepHU3YIOTh HOro pojib 1 NPU3HAYEHHS SK OJHOTO i3
crienianai3oBaHUX NPaBOOXOPOHHUX OPTaHiB JIEPIKaBH.

BusHaumBmm  o3HakHm Ta  C(OPMYITIOBABIIM  aBTOPCBHKY HC(iHINi0  MMOHATTS
«noBHOBakeHH BEB VYkpainm», npornoHyemo nepeiitn 10 0e3nocepeHboro aHaii3y Takux
MMOBHOBa)keHb. Haramaemo, mo Ha chorofHi nepelik noBHoBaxxeHb BED Ykpainu 3akpimieHo
Bifipa3y y IBOX HOPMATHBHO-NIPABOBHX akTax: mo-mepiue, e Posmin 11 3akony (ct. 8-10) [2],
no-xapyre, ue m. 6 ta n. 7 Ionoxenns npo BEb Vkpainu, 3arBepmxene IloctanHoBoro KMY
VYkpainu Big 6.10.2021 Ne 1068 (nani — IMonoxxennsi) [3]. Ha sxanb, oOMmexeHuid oocsr wiei
HAyKOBOI CTarTi He JMO3BOJSIE HaM JICTAIBHO IIPOAaHANI3yBaTH BCi BH3HAueHI B WX
HOPMaTHBHO-TIPaBOBUX aKkTax NoBHOBaxkeHHS BEB VYkpainu, a TOMy HIDKYE HpPOIOHYEMO
30CEepPEeIUTH CBOIO YBary IIMINEe Ha HAuOiibd OUCKYCIUHUX MOMeHmax, SKi BUKIUKAIOThH
MOJIITHYHI CYNepPeUKH Ta HAyKOBI AUCKYCIi.

I[Myaxr 2 4.1 cr.8 3akoHy m0 ocHOBHHMX NoBHOBaxkeHb BEB VYkpainm BimHOCHTH
«3IiHCHEHHS 1H()OPMAIIIfHO-TIOIIYKOBOI Ta AaHATITHYHO-iHPOpMaLiifHOi pPOOOTH 3 METOI0
BUSIBJICHHST Ta YCYHEHHS TPUYMH 1 YyMOB, IO CIpPHUSIOTh BYMHEHHIO KPHUMiHAJIbHUX
IIPaBOIIOPYILIEHb, BIIHECEHHUX JI0 MiJCIiIHOCTI bropo ekoHOMiuHOT Oe3rexn Ykpainu» [2].

Mu BBaKaeEMO HEIONUIBHUM OOMEXeHHs cdepu iHPOpMaIiiHO-TIONIYKOBOT Ta
aHATI THIHO-1H(pOpMaLiHHOT poboTu BEb Ykpainu e «KpUMiHATLHUMU
MIPaBOIIOPYIIEHHAMH, 110 BigHeceHi mo miaciigHocti BEB Ykpainu». Piu y TiM, mo 3akoH
nokianae Ha BED Ykpainu BUKOHaHHS 1I01 HM3KM IHIIMX 3aBJaHb, SIKi Oe3rocepesHbo He
OB’ $513aHi 3 KPUMIHAIBHO-TIPOLIECYATIBHOIO AISIBHICTIO. 30KpeMa, WaeThes Npo «30UpaHHS Ta
aHai3 iHpopMalii Npo NpaBONOPYIIEHHS, 10 BIUIMBAIOTh HA €KOHOMIUHY O€3IeKy JepiKaBH,
Ta BH3HAUYCHHS CHOCOOIB 3amo0iraHHs iX BUHUKHEHHIO B MaWOyTHoMy» (1.5 4.1 cr. 4
3aKoHy); <«BHIMCHEHHS TPOBAPKCHHS y CIpaBax MpO aaMIiHICTpATUBHI TPAaBOMOPYIICHHS,
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Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

NPUIHATTS PIiLIEHHS PO 3aCTOCYBAaHHS aJIMIHICTPATUBHUX CTATHEHbY (1. 15 4. 1 cr. 8 3akony)
tomo. Tomy noriydo Oymo 6 posmmputu chepy iHPOPMAIIHHO-NONIYKOBOI Ta aHANITHYHO-
iHpopmaniitnoi pobotu BEb Ykpainu.

3rigao 3 1. 7 4. 1 ct. 8 3akony, BEb Vkpainu «3ailicHIoe Mi>kHapOIHE CIIiBPOOITHHIITBO
3 KOMIETCHTHHMHU OpTaHaMH iHO3EMHHX JIep)KaB Ha IIiICTaBi 3aKOHIB Ta MIKHAPOIHHUX
noroBopis Ykpainm» [2].

Ha mamry nymKy, me TMOBHOBa)KCHHS 32 CBOIM 3MICTOM HE y3ro/pkeHe 3i CT. 6 3akoHy
(«MixuapoHe criiBpoGiTHHIITBO Bropo ekoHOMIYHOI Ge3nekn YKpaiHn») i 6e3MmicTaBHO 3BYKYE
ii miicHuit 3MicT. SIKIO TOCTIBHO MpOaHANi3yBaTH MOJOKEHHS 4. | BKa3zaHOI CTAaTTi, TO MOXKHA
MOMITHTH, W0 3aKOHOJAaBelb He o0OMexye MbkHapomHy cmiBmpaito bBEB  Vkpaian
CHiBPOOITHULITBOM JIMIIE 3 «KOMIETCHTHUMH OpPraHaMH iHIIMX Jep)kKaB», a MOLIMPIOE 11 Mexi
TaKoXX 1 Ha «MDKHapogHI Ta MDKypsIoBi opradizamii». Y.2 Takox 3rajgye mnpo ydacTb
npauiBHukiB BEB Ykpaiuu B «MDKHapOJHUX 3aX0/ax», a 4. 3 — MPO MOMKJIMBICTD 1X 3aIydeHHS
JI0 y4acTi B «MDKHApOJHMX CIIJUUX Ipymnax». ToxX BapTO PO3IJISHYTH JOLUIBHICTE BHECEHHS
3MiH 10 1. 7 4. 1 cT. 8§ 3aKoHy, 110 CIIPSIMOBAHI Ha PO3LIMPEHHS HANPSMIB 1 chep Mi>KHAPOIHOT
crnimpani BEB Ykpainan.

UucneHHi 3ayBakeHHA BHKIHKae 3Mict 1. 11 4. 1 cr. 8 3akony, 3rimHo 3 sxkum BEDB
VkpaiHu «iHIOII0E Y KOMIIETEHTHUX OpraHax IHO3EMHHX JIepKaB PO3IJIS CHpaB MpPO 3aXHCT
IpaB Ta IHTEPECIB JepKaBW 3 MHTaHb, L0 CTOCYIOThCS BHKOHAaHHS 0O0OB’s3KiB bBropo
eKOHOMIYHOI Oe3nekn YKpaiHH, BUCTYIA€ SIK MPEACTABHUK ACPXKABHU IIiJ] 4ac PO3IIALY TaKhX
cnpaB. 3a moTpebu bropo exoHomiuHOI Oe3nekn YKpaiHM Mae IMpaBo 3alydaTH O TaKOTo
PO3TILILY eKCIEPTiB 3a BiAMOBIAHUME HanpssMami [2].

[Mo-niepiie, He 3pO3yMINIOIO € JIOTiKa 3aKOHOAABII B YAaCTHHI OOMEKEHHS IOBHOBA)XKCHB
BEB VYkpainu nuiie «iHIliIOBaHHSIM PO3MIISLAY» IEBHHUX Kateropiit cmpas. Jloriunum Oyno 6
no3eoiuti BEB Ykpainu «Opat y4acTs B yxKe po3MOYaTHX 32 YY)KOKO IHILIATHBOIO CIIpaBaxy.
[Mo-npyre, He NOLLTEHUM BBa)KAEMO BHKOPHCTAHHS TAKOTO CIOBOCIOJYYEHHS, SIK «CIPaBU PO
3aXHCT TPaB Ta IHTEPECIB JACPKaBH 3 IHUTaHb, 10 CTOCYIOTHCS BUKOHAHHS 000B’s13KiB BEB». Piu
y TiM, L0 € CJIOBOCIIOJIY4YEHHSI HE Ma€ YiTKOTO 3aKOHOJIaBYOTO 3aKPIiIUICHHSI, B PI3HUX BUMaaKaX
BOHO MO>XE TPaKTyBaTHCh I0-Pi3HOMY, 3yMOBIIIOIOYM BHHUKHEHHSI YHCJICHHHUX MIPABOBHMX KOJI3iH
i cymepednocteii. Tomy OUTBII JIOTIYHMM BHIA€THCS BHUKOPHUCTAHHA B IBOMY pa3i TakKoro
CJIOBOCTIONTYYCHHS, SIK «CTpaBH, BimHeceHi A0 miasinomuocti BEB Ykpaiamy. [To-TpeTte, B 3akoHi
HE MICTHTBCS JKOIHOI 3raku 1po «o0oB’s3km» BEB Ykpainm, a ToMy He 3po3yMino, siki came
000B’SI3KM TYT MaroThCsl Ha yBasi. [lo-ueTBepre, 3akoH He IMependadae MEXaHI3MY peaizarii
IIbOTO MOBHOBAXEHHSI. 30KpEMa, B HhOMY HE BH3HAUCHI YMOBH, MIJICTABH Ta MOPSIOK 3aTydeHHS
«EKCTIEPTiB» 3a BIIIOBIJHAMH HanpsiMaMH, HE BH3HAUCHO KBAN(iKaI[IHMX BHUMOT /IO TaKHX
EKCIIepPTiB TOLIO. Y 3B’S3Ky 3 LIUM BapTO PO3IJISSHYTH MUTAHHS [P0 BHECEHHS 3MiH JI0 3aKOHY 1
JIOIIOBHEHHSI IOTO BIANOBIIHMMH HOPMAaTUBHUMH I0JIOKEHHIMHU.

TakuM, 110 HEOOIPYHTOBAHO 3BY)KYe HOPMOTBOp4i mnoBHOBakeHHS BEB VYkpainu, €
3MmicT 1. 12 4. 1 cr. 8 3akony, 3rifzHo 3 sikuM BEB Ykpainu «npuiiMac HOpMaTHBHO-IIPABOBI
aKTH 3 TINTaHb, 10 HAJIeXKaTh 10 KoMIeTeHlii bropo ekoHOMIuHOI Oe3neku Ykpaian» [2].

Ha namy nymky, BEb VYkpainu mae Oyt HajiieHe HabaraTo MIMPUIMM 0OCSITOM
MIOBHOBAXXKEHb Y c(hepi HOPMATHBHO-TIPABOBOTO 3a0€3MEeUeHHs CBO€ET MisUTbHOCTI. 30KpeMa, 1o
HOro KOMIIETeHIl BapTO BIIHECTH Taki TOBHOBAXEHHS: 1) y3araJbHEHHS MPAKTHKH
3aCTOCYBaHHS HOPMAaTUBHO-TIPABOBHMX aKTIiB 3 NHTaHb, IO HAJIEXaTh JO HOTro KOMIIETEHII],
po3poOka mpomo3umii MmOA0 IX YIOCKOHAIEHHS Ta BHECEHHA ix Ha posrisa Kabinery
MisicTpiB Ykpainu; 2) po3poOKa NPOEKTIB 3aKOHIB Ta IHIIMX HOPMAaTHBHO-TIPABOBHUX aKTiB 3
IIUTaHb, 110 HAJIEXaTh J0 HOro KOMIIETEHIIi; 3) MOro/pKeHHS! NMPOEKTIB 3aKOHIB Ta IHIINX
HOPMAaTHUBHO-TIPABOBUX AaKTiB, sIKi HagXOJSATh HAa IOTOJPKEHHS BiJ IHIIMX MIiHICTEPCTB Ta
[EHTPATLHUX OPraHiB BUKOHABYOI BJIa M, MArOTOBKA BUCHOBKIB 1 MPOIO3HUIIIN MIOI0 MPOEKTIB
3aKOHIB Ta IHIIMX HOPMATHBHO-TIPAaBOBUX aKTiB, SKi MOMAlOThcst Ha po3risax Kabimery
MinicTpiB YkpaiHu, Ta NMPOEKTIB 3aKOHIB, BHECEHHX Ha po3risa Bepxosnoi Pamm Ykpainu
iHIMME cy0’eKTaMu IpaBa 3aKOHOIABYO1 iHIIaTHBH, HOPMAaTHBHO-TIPABOBHX aKTiB BepxoBHOT
Pagn ABronomuoi PecryGmikn Kpum; 4) miaroroBka 3ayBa)XeHb 1 IPOMO3UINHN O yXBaJIEHUX
BepxoBHoto Panoro VYkpainm 3akoHiB, 1mo Haaidnum Ha mianuc [IpesupentoBi Ykpainu;
5) po3poOKa TPOEKTIB JepKaBHUX MPOrpaM 3 IHTaHb NPOTUAII MPABOMOPYLICHHSM, IO
MOCSTAIOTh Ha (DYHKIIOHYBaHHS E€KOHOMIKM JepikaBH; 6) ydacTh y pO3poOIil INpOEKTIB Ta
YKJIQIeHHI MDKHapOJHHX JIOrOBOPiB YKpaiHM 3 MHUTaHb, 10 HAJIEXKATh J0 HOTO0 KOMITETEHIIT,
3a0e3neueHHss B MeEXaxX IIOBHOBa)XCHb, IEpeAdauyeHUX B3aKOHOM, BHMKOHAHHS YKJIAJCHUX
MDKHApOIHHX JOTOBOPIB YKpaiHH TOIIO.
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Jlesiki 3ayBa)keHHsI BUKJIMKA€ IOBHOBa)KEHHSI, K€ 3aKkpiruieHe B 1. 13 4. 1 c1. 8 3akony i
srigHo 3 skuM BEB Ykpainu «3BiTye Ipo CBOIO IiSUIBHICTH y MOPSIKY, BU3HAYEHOMY LM
3aKoHOM, Ta iIHPOPMYE CYCHITIBCTBO MPO PE3YJILTATH CBOET podboTHY [2].

Ha namry nymky, B 3akoHi Ma€e OyTH YiTKO MPONUCAHO HE JIMILE MOPSAA0K «3BITYBaHHS
BEB VYkpainu mpo CBOIO HisUTBHICTB, ajie TAKOXK i IMOPAIOK «iH(GOPMYBaHHS CYCHITBCTBAY TIPO
pe3ynbraté podotu. Tomy m. 13 4. 1 cT. 8 BapTO BHKIIACTH B TaKii pemakiii: «3BiTye mpo CBOIO
TISUTBHICTH Ta 1HQOPMYE CYCIIIIBCTBO PO PE3YIBTAaTH CBOEI POOOTH Y MOPSAKY, BU3HAUCHOMY
muM 3akoHOM». OIHAK, OKpIM TOTO, HEOOXiTHO TONATKOBO PO3POOUTH Ta 3aKOHOIABYO
3aKpIMUTH TOPSIIOK TAKOTO iHQOPMyBaHHS.

UucneHHi 3ayBaKeHHA BHKIMKAe 3MicT 1. 16 4. 1 cr. 8 3akony, 3rimHo 3 sxum BEB
VYKpaiHu «BHKOPUCTOBYE IJIACHMX 1 HEIJIACHUX INTATHUX Ta MMO3AIITATHUX IPaliBHUKIB Ha
MiIcTaBaXx Ta B IOPSJKY, BCTAHOBJICHHX 3aKOHOM, JOTPUMYIOUHCh YMOB JOOPOBUIBHOCTI 1
KOH(IIEHIIMHOCTI TaKWX BiJHOCHH, MaTepiaJbHO 1 MOpaJbHO 3a0X04ye OCiO, sIKI HagaroTh
JOIIOMOTY B 3amo0iraHHi, BHWSBIICHHI, TPHUIMHEHHI 1 pO3CIiIyBaHHI KPUMIHAJIBHUX
MIPaBONOPYIICHB, BiTHECEHUX N0 MixciigHOCTI bropo exoHOMIiuHOT Oe3mekn Ykpainm» [2].

Piy y Tim, mo B iHIIMX HOpMax 3aKOHY JKOJHOTO pa3y He 3ralyloThCsl «HErJIacHi
LITaTHI MPAI[iBHUKKY», HE BHU3HAYAIOTHCS OCOOJMBOCTI iX MPaBOBOrO cTaTycy. B3arami, He
3pO3yMillo, YW BXOISATh BKa3aHI MPAIiBHUKA OO0 OQIIIHHO 3aTBEpIKEHOI TpaHHIHOI
kimpkocti npaniBaukiB BEB VYkpainm, sxi ocobmuBocTti ix mobopy, sSiki BUMOTH IO HHUX
BHCYBAIOTHCSI TOIIO. Takok B 3aKOHI HE IETaNi3yeTbCs MOPSIOK, MiJCTaBH BUKOPHCTAHHS
IJIACHUX 1 HETJIaCHMX IITaTHUX Ta IO3AIITaTHUX MpaniBHUKIB. KpiM TOrOo, HEe BKa3aHO
JpKepena 1 MOpSIOK MaTepialbHOTO 3a0XOYCHHSA, a TaKOXX BHIM 1 MOPSIOK MOPAIBHOTO
320X04YeHHS 0ci0, SIKi HAJAalOTh [OTOMOTY B 3amoOiraHHi, BHUSABJICHHI, NPHUIIMHCHHI 1
pO3CiiyBaHHI KpUMIHAJIBHUX MPABOTIOPYILEHb.

YactrHa 2 cT. 8 3aKOHY YINOBHOBaXye «0ci0, sIKi MaloTh CIeliajbHI 3BaHHsA bBropo
€KOHOMIYHOI Oe3rnekn YKpaiHd, KpiM MpauiBHHUKIB iH()OpManiiHO-aHAIITHYHOTO MiApO3/iTy,
miJ 9ac 3ifiCHEHHs 3aXOMiB 13 3amoOiraHHs, BUSBICHHS, MNPUIMHCHHS, PO3CHiTyBaHHS
KpUMiHaJIbHUX IPaBONOPYIIEHb, BIJHECEHUX 3aKOHOM 10 MiacmiaHocTi bropo exoHoMiuHOT
Oesmekn YKpaiHH, Y MeXaX KOMITETCHIIi 3aCTOCOBYBATH MOJINEWChKI 3aXO0I, BU3HAUYCHI
crartssMu 32-34, myHKTaMu 3,5 YaCTHHH MEpIIoi, YaCTHHAMHE JPYTOI0 Ta TPETHOIO CTaTTi 35,
cTarTssMi 36 1 37, MyHKTOM 2 YacTHHHU IEPIIOl Ta YaCTUHOK TPEThOK CTarTi 38, myHKTOM 1
gactuHM rrepmoi ctarti 40, ctartsamu 42—46 3akony Ykpainu «IIpo HamioHanbHy moOMiIitoy,
HA MiJCTaBax i B MOPSJIKY, MEpeI0aYeHNX 3aKOHOJABCTBOMY [2].

Ha nmamry nymKy, 1ie 3akOHOJIaBU€ ITTOJIOKEHHS Mae LTy HHU3KY HenouikiB. [lo-mepmie,
HE JOLIJIBHAM BBA)XAEMO OYKBaJIbHE <«3aMO3WYEHHS» MIACTaB 1 MOPSAKY 3acTOCYBaHHS
MONIIEHChKAX 3aX0liB, amke ©Ha Hamionameny mominito Yxpainm 1 BEB  Vkpainu
MOKJIAJAF0ThCS Pi3HI 3aBAaHHS; MPAliBHUKKA LUX OPraHiB MalTh PI3HUH aJMiHICTPaTHBHO-
MIPaBOBHUiIl CTATyC, Pi3HHN OOCAT MOBHOBAKEHb SK aJMIiHICTPATUBHO-FOPUCAMKIIHHUX, TaK 1
KpUMiHaJIbHO-TIPOLIECYANIbHUX; 10 MpAaliBHUKIB IIMX OPraHiB BHCYBAIOTbCS PIi3HI BHMOTH,
oOMeeHHs Ta 3a00pOHH; 1, TOJIOBHE, BOHM 3/IMCHIOIOTH CBOIO AISJIBHICTD y PI3HHX YMOBaXx.
[lo-apyre, He 3pO3YMINOI € JIOTIKa 3aKOHOMAABI, sKHi 0O0Mexye chepy maii I1bOro
MIOBHOBA)XEHHS JIMIIE 3MIHCHEHHSIM 3aXOJiB IOJO 3al00iraHHs, BUSBICHHS, NPHITMHEHHS,
PO3CIigYBaHHSA Ta PO3KPUTTS «KPUMIHAIBHHUX IIPABOIOPYLIEHbY», 1 HE MOIIUPIOE HOTo Ha
«aJIMiHICTPAaTUBHO-IOPHUCIAVKINHHY MisutbHICTE» BEB Ykpainu.

Hesiki 3ayBakeHHsI BHUKIHMKae 3MicT cT. 10 3akoHy, sikmii perymoe «Yuacts Bropo
€KOHOMIYHOT Oe3nekn Ykpainu y popMyBaHHI iHpopMaliiHIX cuctem» [2].

[To-mepure, Ha3Ba cTaTTi HE BiANOBIa€ i 3MICTY, KU € HabaraTo IIUPIIAM 33 CBOIM
oOcsirom. Hanpuknan, 1. 2 4. 2 a”anizoBaHoi crarTi ynoBHoBaxye BEB Ykpainu 3xilicHioBaTH
BIIPOBAPKEHHS 1 TEXHIUYHE CYNPOBOJDKEHHS HE JIMIIE iHGOPMAIIMHUX CHUCTEM, SK BKa3aHO Y
Ha3Bi CTaTTi, aje TaKOX 1 «TeNeKOMYHIKAaIiHUX Ta iH(OopMaIiiiHO-TeIeKOMyHIKaiHHIX
cucteM i TexHosoriity. Ilo-apyre, OIIBIIICTH MONOKEHb aHATI30BaHOI CTATTI MOBTOPIOE 3MICT
iHIMX crateil 3akoHy, 30Kpema CT. 7, cT. 8 Ta c1. 9. ToMy mominsHUM BOavaeThCs yHI(iKaris
moJyioxkeHb CT. 10 3akoHy 1 iX y3romKkeHHs 3 IHIIAMHU HOTO CTaTTAMHU.

He w™oxna mnorogutuce i3 pgeskuMu (opmymoBaHHIMH CT. 13 3akoHy, SKOIO
BU3HAYAETHCS «KOMIUIEKC 3aX0/IiB 3 OLIHIOBAHHS PU3HKIB y cepi eKoHOMIKn» [2].

ITo-mepmie, He noTiyHOIO BOAaYaeThCs BUOpaHA 3aKOHOJABIEM Ha3Ba JJIsl TaKOTO
KOMIUIEKCY 3aXO[iB, OCKIJIbKM B Hill aKIEHTYE€TbCS Ha «OLIHIOBaHHI» PH3MKIB y cdepi
e€KOHOMIKH. BomHoYac, SKIO0 AOCTIBHO AOCITIAMTH 3MICT 4. 3 aHali30BaHOI CTaTTi, TO
MOJKHa IMOMITHTH, IO KPiM 0e310CcepeTHOT0 «OLIHIOBAHHS», TaKi 3aX0AH OXOIUTIOIOTH 1Ie
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W Taki BUIU MisUIBHOCTI, SIK «30UpaHHA», «0OpoOKy» Ta «aHami3» iHpopmamii. [To-apyre,
OUNBINICTh TOJIOKCHb aAHATI30BaHOI CTATTI MalwTh, IMOBIpHIIIE, TCOPETUYHUMN, aHIK
NPaKTUYHUI XapakTep, IO AyXKe YCKIAaIHIOE, a IONCKYAHM B3arajli YHEMOXIHUBIIOE IX
MpaKTUYHY peai3aniro. 30KpeMa, TAaKHUMH, 1[0 He MAaloTh OJHO3HAYHOTO TPAaKTyBaHHS Ta
BIATIOBIZHOTO  HOPMATHBHO-TIPABOBOTO  3aKpillJieHHS, Tpeba  BBaXXaTH  TEPMiHU
«KOHTPOJIIOIOYi OpTaHW», «iHINI Jep>KaBHI OpraHHW, IO MPOBAMATH TisIBHICTH Yy cdepi
mpoTHIil KPUMIiHAIBHUM IIPAaBONOPYIICHHSAM Ta 3amo0iraHHs 3arpo3aM eKOHOMIidHiH
Oesmeni gepxaBu». ToX He 3po3yMmino, sKi came Cy0’e€KTH MaTh OyTH 3aJIydeHi 10
BIAIMOBIIHOTO OIIHIOBaHHA pu3uKiB. [lo-Tpere, B 4.3 aHami3oBaHOI CTaTTi He
YTOYHIOETBCSA, XTO caMe, B sKiil (GopMmi, B sKi CTPOKHM IOBHHEH 3aTBEPJUKYBaTH 3a
pe3ysibTaTaMH aHalli3y BIAMOBIAHI 3aX0aU A MiHIMi3alil Ta yCyHEHHsS PU3UKIB y cdepi
ekoHOMikH. KpiM TOro, He YTOYHIOIOTHCS OOOB’SI3KH IOJ0 peami3amii TaKUX 3axOJiB, a
TaKOX I[0J0 3IIMiCHEHHs KOHTPOJIO Ta Harsiay 3a ix peanizamiero. [lo-uerBepre,
BBa)KAEMO HAYKOBO HEOOIPYHTOBAaHHUM BCTAHOBJICHHS 3aJIEKHOCTI MK «pU3HMKaMH y cdepi
€KOHOMIKH» Ta «IiSUTBHICTIO» MEBHOI rpymu cy0’ekTiB. Piu y TiMm, mo sxicTe poOOTH
MEBHOI TPYIIX MPABOOXOPOHHUX OPTraHiB y chepi 3aXUCTy eKOHOMIKH — 1€ X0U 1 BaXKIIUBUH,
OHaK HaJieKO0 He €IWHHUHA KpUTepiil, 3a JOIOMOIOI0 SKOr0 Ma€ BU3HAYATHCh pealbHHUN
CTaH Ta MEePCIEKTUBHI HAIPSIMHU 3aXHCTY CKOHOMIUHOI Oe3leKkn KpaiHH.

BucHoBku. Bume My mpoaHamizyBany JIHMIIE HAWOUIBII SBHI HEAONIKH Ta TPOTANHU
HOPMATHBHO-TIPABOBOTO PeryimoBaHHs NoBHOBaeHb BED VYkpaiHu, siki MOXYyTb HEraTHBHO
BIUIMHYTH Ha e()eKTHBHICTh BUKOHAHHS TIOKJIaJICHNX Ha HHOTO 3aBJaHb 1 GyHKIIN y cdepi nmpoTumuil
MPaBOIIOPYIICHHAM, IO TMOCSTaloTh Ha (YHKUIIOHYBaHHS EKOHOMIKM JiepykaBu. HasiBHICTH
OUTBIIOCTI 3 HHUX MOXHa NOSCHUTH TuM, o BEB VYkpaiHm — 1ne npuHOMIOBO HOBHiA
MPaBOOXOPOHHHI OpraH, AisUIbHICTB SIKOTO IPYHTYEThCSI HA HOBITHIX 3acajiaX 3aXUCTy €KOHOMIYHOT
Oe3reKH JEMOKpPAaTHYHHX JIEp)KaB i3 PO3BUHEHOI0 PUHKOBOIO EKOHOMIKOIO, a TaKOXX BPaXOBYE
HAWOLIBII MPOTPECHBHI METOAW MPOTHIIl €KOHOMIYHMM 3JI0YHMHAM. 3BICHO, Iicis Toro, sk BEB
VYkpalHu 3ampaIfoe «Ha TIOBHY IIOTYXHICTBY», BUHHUKATHIMYTh ¥ iHIII MPOOJIEMHI NMUTaHHSA, SKi
00’€KTUBHO HEMOXIIMBO OyJO INependavyuTH 3aBYacHO. A TOMY SIKICTh HOPMATHBHO-TIPABOBOTO
perymoBanHs noBHOBakeHb BEB YkpaiHn Mae BH3HauaTHCh HE KUIBKICTIO BHSBICHUX Y HBOMY
NPOTJIMH, HEJOJIKIB Ta CYNEPEYHOCTEH, 8 ONIEPATHBHICTIO i MOBHOTOIO iX YCYHEHHSI.
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ABSTRACT

Oleksiy Drozd. Powers of the Economic Security Bureau of Ukraine: some problems of
regulatory support. The essence and content of state powers of the Economic Security Bureau of
Ukraine have been studied, various scientific approaches to determining their relationship with such
legal categories as «powers» and «functions» are analyzed. The place of powers of the Economic
Security Bureau of Ukraine in the structure of its administrative and legal status is determined. A
detailed description of the structure of powers of the Economic Security Bureau of Ukraine has been
provided, within which its rights and responsibilities in the field of public administration are singled
out. The main features of state powers of the Economic Security Bureau of Ukraine are outlined, and
their scientifically sound definition is formulated. The powers of the Economic Security Bureau of
Ukraine, enshrined in Section Il of the Law of Ukraine «On Economic Security Bureau of Ukrainey,
analyze their shortcomings, gaps, contradictions, and based on the analysis substantiate the most
promising ways to eliminate them.

The author has analyzes only the most obvious shortcomings and gaps in the legal regulation of
the powers of the Economic Security Bureau of Ukraine, which may negatively affect the effectiveness of
its tasks and functions in the field of combating offenses that affect the functioning of the state economy.
The presence of most of them can be explained by the fact that the Economic Security Bureau of Ukraine
is a fundamentally new law enforcement agency, whose activities are based on the latest principles of
protecting the economic security of democracies with developed market economies, and takes into
account the most advanced methods of combating economic crime.

Keywords: administrative and legal status of the Economic Security Bureau of Ukraine, tasks of
the Economic Security Bureau of Ukraine, competence of the Economic Security Bureau of Ukraine,
responsibilities of the Economic Security Bureau of Ukraine, powers of the Economic Security Bureau of
Ukraine, rights of the Economic Security Bureau of Ukraine, functions of the Economic Security Bureau
of Ukraine.
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THE DOCTRINE OF OFFENSE ENTRAPMENT IN EUROPEAN
CRIMINAL LAW AND IN THE DRAFT CRIMINAL CODE OF UKRAINE:
COMPARATIVE OBSERVATIONS

Onexcannp  Jyaopos, Jmurpo  Kamencbkmii. JJOKTPAHA  ITPOBOKAIIII
KPUMIHAJIBHOI'O IIPABOIIOPYIIEHHSI B €BPONEMCBKOMY KPUMIHAJIBHOMY
TIPABI TA IIPOEKTI KPUMIHAJBHOI'O KOJAEKCY YKPATHA: KOMITIAPATUBICTCBKI
CHOCTEPEXEHHSI. Y mHaykoBiii cTarTi 3IifiCHEHO aHali3 IIOJIOKEHb IPOEKTY HOBOTO
KpuminansHOTO Komekcy YKpaiHH CTOCOBHO NpPOBOKAWiWHOI MOBEOIHKH Ta i1 HpPAaBOBUX HACIHIiIKIB.
3po0IIeHO HAroJIOC Ha 3’ICyBaHHI TOT0, HACKLIBKUA PO3POOHHUKAMHE JOCIIIKYBAHOTO JOKYMEHTA B3SITi 10
yBaru 3100yTKH KpHMiHAJIBHO-IIPABOBOI JOKTpHHY, mpaBosi nosunii €CIIJI i 3akoHOnaBCcTBO YKpaiHH
PO HETJIacHi cITiagi (PO3MIyKOBi) Ml Ta IHINI HETJIACHI 3aX0JU, & TAKOXK UM CIPUSTAME BTIJICHE Y MMPOEKTI
YHOPMYBaHHS 3a3HaueHOi ITOBE/IiHKM BHPILICHHIO IPAaBO3aCTOCOBHUX MpoOieM. BuzHadeHo Hampsmu, 3a
SIKHMH TOLLTBHO TIPOIOBKUTH POOOTY 3 YAOCKOHAJICHHS BiAMIOBITHUX MOJIOKECHb KPUMIHATBHOTO TIpaBa.

Takox y poOOTI B MOPIBHIIBHO-TIPABOBOMY pEXHMi BHCBITIIEHO 3400YTKH Ta HEHOJIKA
KPUMIHAJIBHO-TIPAaBOBUX CHCTEM OKpPEMHX €BpPONEHCHKHX JiepKaB y dacTWHI odimiiHol Ta
MPaBO3aCTOCOBHOI perilaMeHTalii iHCTUTYTy MpPOBOKAIii 3I04MHYy. 30KpeMa, BCTAHOBJIEHO, IO KOXKHA
Jiep)kaBa, sKa BU3HAJa HA PIBHI HaliOHATBHOTO KPHMIHAIBHOTO 3aKOHOAABCTBA HEIOMYCTUMICTh
MIPOBOKALl 3JI0YHMHY, TAKOXK PO3poOHMIa Ta 3aCTOCOBYE Ha NMPAKTHI HU3KY KPUTEpIiB, sKi HEOOXiIHO
BpPaxOBYBAaTH IpH BUPIIMIEHHI NMHUTaHHA NMPO MEXi IOMycTHMOCTiI mpoBokamii. Ili kpurepii moBHHHI
BKJIIOYATH: OOIPYHTOBaHY MOIEPEAHBO ICHYIOUY MiJO3py 100 CIIPOBOKOBAHOI 0COOM, IHTEHCHBHICTh Ta
METY 30BHIIIHBOTO BIUIMBY Ha TaKy 0co0y, TOTOBHICTh (CXHMJIBHICTH) MiAOypIOBaHOT 0cOOW 1O BUMHEHHS
MPOTHIIPABHOTO MisHHSA. BwusABIEHO CHiNBHICTE OUTBIIOCTI 13 3rajaHWX KpUTEpiiB y mpaBi Ta
MIPaBO3aCTOCOBHIN MPAKTHIII AOCHIIKEHAX Y CTATTi epkKaB, YoMy clpusie yHipikoBaHa mpakTuka €CI1JI
Y 4acTHHI IOPHIMYHOTO 3MICTy Ta KPUTEPiiB HEJOMYCTUMOCTI MMPOBOKAITi.

KoncratoBano, 110 odiliiiHe BH3HAUCHHA Ta IOPUAWYHI  MIJACTABH  KPUMIiHAJILHOT
BIAMOBIAANBHOCTI 32 NMPOBOKALII0 KPUMIHAJIEHOTO NMPAaBOMOPYLIEHHS B3araji Ta KOPYMI[HHOTO 30Kpema
3aKpilUleHi y KPHMIiHAJIbHUX 3aKOHaX JIMIIE JesKMX 3apyObKHHX KpaiH. BopHowac kpuMiHagbHOMY
3aKOHOJIABCTBY YMMAJIOi KIJIBKOCTi €BPONEWCHKUX JEepiKaB — MPEACTaBHHUIb KOHTHHEHTAIBHOI CHCTEMH
mpaBa odimiifHa nediHiis MpoBOKaIii HEBiIOMa, IO BiINOBIJHHM YHHOM TMO3HAYAETHCS HA MPAKTHUII
npaso3actocyBanHs. KoHcTaToBaHo, 1o mporpecuBHa npaktuka €CITJI akTHBHO BIUTMBAE Ha PO3BHTOK
IHCTHTYTY TIPOBOKAIii B JIepXKaBax, sKi BU3HAIN IOpUCIUKIi0 nporo Cyxay. | HaBmaku: BUSBICHO, IO B
3aKOHOJIABCTBI OKPEMHUX €BPOMEHCHKHX JCPIKaB, Y T.4. MOCTPAASHCHKUX Ta HOCTCOLIaTiCTUYHUX, Y Till 4K
iHIIiH  QopMmi 30epekeHO 3aKOHOAABYY MOJENb BiANOBiJATBHOCTI ab0 JHMINE 3a MPOBOKALI0
KOPYMLIHHOTO 371041HY, 200 32 IPOBOKAIL[I0 OyIb-SKOT'0 IPOTUIIPABHOTO JIisTHHS.

Knrouogi cnosa: nposorayis 3nouuny, nio6yprogants 00 3104UHY, HE2NACHI CiOYi (DO3ULYKOGI)
01, KOHMPOIb 30 6UUHEHHAM 3I0YUNY, €BPONENCbKe KPUMIHATbHE NPABo, NPOEKM H08020 Kpuminanshozo
KoOeKkcy Ykpainu, nopieHAIbHO-NPABOSULL MEMOO.

Relevance of the study. Legal issues related to crime provocation (or entrapment) are
sensitive, inseparable from the moral and ethical principles of society and is in the worldview,
providing an ongoing search for an answer to the eternal question: does a noble goal justify any
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means used to achieve it? This is a kind of stumbling question, which has bothered lawyers
(and not only them) for many years.

Despite the negative attitude of the European Court of Human Rights (hereinafter —
ECtHR) to provocative behavior of law enforcement officers, which means inciting persons to
commit crimes, the issue admissibility of provocation as a method of counteracting corruption
offenses in particular rises from time to time both in politics and in professional environment.
This is partly due to the idea of the involvement of civil society institutions in anti-corruption
activities as a factor in increasing effectiveness of such activities.

Provocation to commit a criminal offense by law enforcement officers is a direct
violation of paragraph 1 of Art. 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (or European Convention on Human Rights, ECHR), which guarantees
the right to a fair trial. Under Ukrainian law, ECtHR decisions are a source of law and are
applicable to legal relations arising in judicial practice. This circumstance determines the
urgency of recourse to the relevant practice of the ECtHR and, more broadly, to the foreign
experience of criminal law assessment of manifestations of provocative behavior in the
activities of law enforcement agencies.

Currently criminal cases of provoking corruption offenses are rarely initiated in the
national judicial practice, and they reach the stage of sentencing even less often. For example,
in 2018, the number of recorded crimes and the number of persons who were suspected of
committing a crime under Art. 370 of the Criminal Code of Ukraine, have increased and
amounted to 52 and 2, respectively; in 2019, the statistics were similar. According to the
Report on Persons Prosecuted in 2020, prepared by the State Judicial Administration of
Ukraine, no person has been convicted under Art. 370 of the Criminal Code during that period
of time [1]. Despite the frequent cases of provocation of bribery in the activities of law
enforcement agencies, as evidenced by domestic law enforcement practice, inclusion of the ban
in the dissertation of the so called «dead» provisions of the Criminal Code negatively affects
the real picture of crime, including its operational search unit and overall the criminal justice
system in Ukraine.

This presupposes the importance of comprehensive scientific study of problematic
issues related to the grounds of criminal liability for provoking bribery, which will unify, at
least in part, doctrinal and law enforcement approaches to understanding the phenomenon of
provocative behavior in criminal law, and will contribute, including taking into account the
comparative legal analysis, the development of sound author’s proposals aimed at improving
the current model of criminal law protection of the procedure for carrying out official activities
from provocative encroachments.

Recent publications review. Various criminal law aspects of provocative behavior have
been fruitfully studied by such Ukrainian criminal law scholars such as O. Alyoshin,
P. Andrushko, M. Armanov, O. Bantyshev, T. Batrachenko, V. Veretyannikov, V. Hlushkov,
Yu. Hrodetsky, O. Hrudzur, O. Zaitsev, K. Karelov, O. Kvasha, V. Kirichko, M. Melnyk,
I. Mitrofanov, V. Navrotska, V. Navrotskyy, R. Orlovskyy, M. Panov, Ye. Pysmenskyy,
M. Pohoretskyy, A. Savchenko, O. Svetlov, A. Stryzhevska, V. Tyutyuhin, O. Us, H. Usatyy,
P. Fris, M. Khavronyuk, N. Yarmysh and some others. The authors of this research paper have
also addressed specific issues, finding out, among other things, the legal nature of the provocation
of bribery and provocation of crime in general and the criteria for distinguishing it from lawful
measures aimed at exposing corruption crimes, as well as formulating an opinion on the
expediency of introducing the article on liability for provoking a crime as a universal criminal
remedy to provocative behavior of law enforcement officers within the section of the Criminal
Code of Ukraine «Crimes against Justice».

In European criminal law, the phenomenon of provocation of criminal offenses has been
studied in particular by F. Herlitz, J. Hubert, J. Kucher, M. Schaeffer, P. Wieser, D. Hill,
S. McLeod, A. Thani, L. Levanon, P. Marutsky, I. Roxin.

Results of the research of the mentioned Ukrainian and foreign criminologists have
been used in a comparative mode during the writing of this research paper. Conclusions
formulated by the mentioned domestic and European authors form a scientific foundation for
solving some complex issues related to criminal liability for provoking bribery from the
standpoint of comparative analysis. At the same time, acquaintance with the relevant doctrinal
developments indicates the lack of a single conceptual approach to understanding the content,
limits of legality and legal features of provocative behavior aimed at artificially creating an
illegal act.
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The research paper’s objective is to determine, within comparative method
framework, legal grounds and implications of the doctrine of offense entrapment in criminal
laws of several European nations as well as in the draft Criminal Code of Ukraine.

Discussion. We should start with reference to the fact that the website of the Working
Group, which is currently developing a draft of the new Criminal Code of Ukraine (version as
of November 14, 2021) and which has formulated a collective position on the inadmissibility
of provocative behavior (in particular by law enforcement), there is one that embodies, so to
speak, an alternative point of view, in an article published in 1998 by one of the members of
the Working Group V. Navrotskyy with the eloquent title «Provocation of bribery as a possible
way to fight corruption» [2]. Also anti-corruption related documents periodically mention such
a tangent to the provocation of crime and a controversial legal instrument as a test of integrity.

Critical analyses of the key elements of proposed article on provocation within the Draft
Criminal Code enables us to express several important observations.

1. Definition of the concept of provocation of a crime provided in Part 1 of Art. 2.5.3 of
the draft needs to be improved taking into account that: a) when provoking a crime, such
influence on a person is not excluded, which is not covered by the criminal law concept of
incitement to crime; b) the purpose of the provocation of the crime, as offered by developers,
will not allow the project to cover provocative behavior of law enforcement officials with the
appropriate definition. Improved Part 3 of Art. 2.5.3 of the project should take into account the
fact that behavior of the provocateur can be regarded as the actions not only of instigator but
also of crime organizer [3].

2. Article 2.4.5 of the draft «Voluntary waiver of an uncompleted crime committed in
complicity» should be supplemented by a separate part, which would reflect specifics of the
voluntary refusal of the provocateur.

3. When improving section 7.4 of the project «Crimes against Justicey, it is necessary to
return to the question of the expediency of including an article on provocation of a crime in this
section, intended for law enforcement officials.

4. When finalizing Part 2 of Art. 2.5.3 of the dedicated to tangent to provocation of a
crime by lawful behavior of law enforcement agents related to detection of crimes, it is
proposed: a) provision on giving a person the opportunity to commit a crime under the control
of law enforcement officials should be replaced by a generalized wording, which will cover
activities that constitute the content of various forms of control over the commission of a crime
as covert investigative actions; b) to include in this norm of the draft Criminal Code a reference
to operative-search measures carried out before criminal proceedings and regulated not by the
Criminal Procedure Code of Ukraine, but by operative-search legislation as well. In case of
relying to the «alternative» proposal to consolidate control over the commission of a crime as a
new circumstance, which excludes the illegality of the act, Part 2 will require exclusion from
Art. 2.5.3 of the project.

Since the issue of determining the limits of legality of the behavior of law enforcement
officers and their agents related to the provocation of the crime is inextricably linked with
normative-legal regulation of covert investigative actions and other covert measures,
finalization of the project in terms of addressing issues related to the provocation of the crime,
requires involvement of specialists in criminal procedure rights and operative-search measures.

5. Non-application of criminal remedies proposed by the project to the subject, which
due to provocation by an official of the law enforcement body has violated criminal law
prohibition on encroachment on the state, unreasonably corresponds to the issue of error (both
legal and factual). As an option of describing harm to the interests of law enforcement in such
a situation can be recognized as a circumstance that excludes the illegality of the act. The range
of encroachments, the commission of which as a result of provocation by law enforcement
officers will exclude the use of criminal legal means, needs to be further clarified.

Overall, such observations could serve as doctrinal roadmap when improving official
texts of relevant Criminal Code provisions.

The second part of this research paper, as mentioned in its title, will cover various
aspects of provocation (entrapment) in several European nations.

1. Czech Republic. Former Czech Prosecutor General Maria BeneSova has previously
suggested one of the oldest ways to fight corruption, namely provocation. As she has
explained, it is quite simple: an agent comes to the official, offers a bribe for certain public
services, the official puts the bribe in his pocket, which actually seals his verdict, as he was
caught at the crime scene. The proposal to use provocations to stop bribery is in the draft stage,
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however, some details have already been made public by the Attorney General. In particular,
officials who have been convicted of bribery as a result of a fabricated provocation will not
face imprisonment, but only immediate dismissal. The question of who will carry out such
operations and what exactly can serve as proof of the crime has not yet been decided. So far,
such a prosecutorial initiative has not been implemented in practice [4].

2. Latvia. In this country, the question of the criminal law significance of provocation
has become, as in some other European countries, including Germany, the subject of critical
analysis on the issue of compliance with the Constitution. Thus, in its decision of May 8, 2000,
the Constitutional Court of the Republic of Latvia stated that such legal regulation of
application (by subjects of operative-search measures) of the model imitating criminal activity
which would keep for special services of the state possibility to incite, provoke the person
cannot be established. Provocation of crimes and other abuses through the application of such a
model label it, in the opinion of the Constitutional Court, as unconstitutional, and the
information obtained as a result of its application is not recognized as evidence, it does not
acquire criminal procedural significance [5, p. 98].

Courts in each criminal case, in which this model has been implemented, must establish
whether there was a provocation, incitement to commit a crime. When such abuse is
established, the information gathered is not considered evidence in the case. Such approach
resembles the mode of inadmissibility of evidence, gathered within operative-search measures
but with the usage of entrapment techniques, as explicitly forbidden by part 3 of Artilce 271 of
the Criminal Procedure Code of Ukraine.

3. Germany. According to the German criminologist K. Ludersen, protecting persons
prone to criminal offenses from the final fall is an abuse, which is incompatible with respect
for human dignity and is contrary to the social objectives of the state [6, p. 220].

Currently, German criminal law does not specify which types of behavior constitute
provocation, much less guide the law enforcer to the limit of legality / illegality of provocation.
Accordingly, some guidelines on the conditions of legality of the provocation are enshrined in
relevant provisions of the criminal procedure legislation of Germany. Indeed, Art. Articles
110a, 110b and 110c of the German Code of Criminal Procedure (StrafprozeBordnung)
regulate procedural status and powers of undercover police agents during the investigation of
certain categories of crimes. Although corruption offenses are not directly mentioned in the
relevant list of acts, at the same time they may be covered by the notion of a crime committed
on a commercial or regular (repeated) basis (Article 110a (1)) [7].

In general, provocation in Germany does not mean inclination of a law-abiding citizen
to commit a crime, but rather the aspiration to force a person who is already preparing to
commit a crime to act under unfavorable conditions and thus facilitate the task of apprehending
and exposing the offender. German lawyers assume that the agent is not punished for
provocative actions, because he directs his efforts not to the final result of the crime, but only
to try to commit it by another person and to prevent more dangerous consequences [8, p. 168].

Thus, it is worth noting the thesis that modern German criminal law insists on the
legality of the method of provocation. According to German lawyers, this approach is due
primarily to the content of Art. 20 (3) of the Basic Law of Germany, which enshrines the
principle of the rule of law (Rechtsstaatsprinzip) in the state, which, in turn, requires effective
criminal prosecution by authorized bodies, but with strict observance of the constitutional
principles of criminal procedure.

Interestingly enough, German courts recognize provocation as a possible violation of
Article 6 of the ECHR, but at the same time oppose the complete ban on provocative activities
in law enforcement practice [9].

German commentators write that the case law of the ECtHR was a catalyst for changing
the approaches of the German Court of Cassation in terms of interpreting the elements and
limits of provocative behavior. In particular, the courts of Germany now also distinguish
between permissible and inadmissible manifestations of provocation, which, accordingly, have
different legal consequences. Thus, provocation is allowed if the accused has previously been
prosecuted (or at least suspected) for illegal acts similar to the one to which the provocation is
applied. In turn, the Federal Constitutional Court of Germany (German:
Bundesverfassungsgericht) draws the line between permissible and inadmissible provocation by
determining the optimal balance for the rule of law between a person’s right to a fair trial (Article
6 of the ECHR) and the public interest in ensuring an effective investigation and punishment of
crimes [10, p. 498].
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It is an interesting fact that judicial authorities of Germany view provocation as
primarily a mitigating circumstance, as the provoked crime is committed under control of law
enforcement agencies; therefore, the public danger in the case of such crime is minimized [11,
p. 11-12].

At the same time, German legal literature has consistently criticized law enforcement
approach in the form of a reduction in the sentence imposed in the event of elements of
provocation. Thus, I. Roxin and P. Makrutsky write that manifestations of both permissible and
inadmissible provocation may serve as grounds for reducing the sentence by the court. At the
same time, establishment by the court of an inadmissible provocation does not lead to special
legal consequences for the provoked person: according to the Federal Supreme Court’s
position, in such case the sentence imposed on the provoked person will simply be significantly
less than the punishment for the crime provoked within reasonable limits [12, p. 174; 13,
p. 256]. And that is it. It is rather obvious that such approach to the differentiation of the order
of sentencing for a provoked crime is difficult to perceive as perfect.

4. Bulgaria. According to Art. 307 of the Criminal Code of the Republic of Bulgaria of
1968 (2000 edition, hereinafter — the Criminal Code of Bulgaria) a person who knowingly
creates a situation or conditions favorable to offer, give or receive a bribe to harm a person who
gives or receives a bribe will be found guilty of provocation of giving or receiving a bribe and
will be punishable by imprisonment for up to three years [14]. This provision refers to an
illegal act in the form of creating externally controlled conditions for the perpetrator to commit
a certain corruption crime.

The norm under study is provided for in Section IX of the Special Part («Bribery»),
though this section is included in Chapter VIII of the Special Part («Crimes against the
activities of state bodies and public organizations»). This indicates not only similarity of
Art. 307 of the Criminal Code of Bulgaria and Art. 370 of the Criminal Code of Ukraine, but
also similarity of the definition of objects of bribery provocation under these codes.

It also follows from the text of the studied foreign prescription that the subject of the
relevant act is general — it covers any person, not just an official. At the same time, the purpose
of the illegal act is formulated differently — it is not to expose the provoked «corruptor», as
mentioned in the disposition of Art. 307 of the Criminal Code; it is about the purpose (the term
«purpose» is used directly in the text of the Bulgarian criminal law provision) of causing harm
to the provoked person. It is obvious that the element of purpose formulated in such way is
broader in its meaning than just the goal of exposing the «corruptor». After all, for example,
the purpose of material or sexual blackmail also seems to be covered by the purpose of causing
harm.

As an interesting fact, under Art. 265 of the Criminal Code of 1951 of the former
People’s Republic of Bulgaria provided for criminal liability of persons who knowingly
created the situation or conditions, which cause the offer or receipt of a bribe in order to further
expose the person who offered or received a bribe [15]. The corresponding wording of the
elements of illegal behavior in content resembled similar prohibitions under the criminal laws
of the former Soviet republics, in particular Art. 171 of the domestic Criminal Code of 1960,
which dealt with the deliberate creation of an official situation and conditions that lead to the
offer or receipt of a bribe, to then expose the person who gave or took a bribe. For his part, S.
Radachynsky rightly points out that this Bulgarian ban on provoking bribes coincided with the
previous article 119 of the 1926 Criminal Code of the Soviet Russian Federation Republic,
which apparently acted as a prototype for the Bulgarian provision. Also interesting, according
to the mentioned author, is that Art. 265 of the Criminal Code of Bulgaria of 1951 (by the way,
as well as the current Article 307) did not limit the range of victims of provocative actions of
the perpetrators, which significantly simplifies the process of investigating bribery provocation
by law enforcement agencies [16, p. 154].

In contrast to the rules that provide for criminal liability for provoking bribery in the
legislation of other foreign countries, Art. 307 of the Criminal Code of Bulgaria in its content
is most similar to Art. 370 of the Criminal Code of Ukraine. The similarity is expressed not
only in the definition of the object of the crime, but also in the description of the features of its
objective side.

According to the Bulgarian Criminal Code, the purpose of provoking bribery is to cause
harm to those who gave or received bribes. At the same time, such formulation of the goal
seems vague, abstract. After all, as T. Batrachenko rightly notes, it is possible to harm those
who gave or received bribes in any way, including exposing such persons, illegally prosecuting
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them, making them addicted, creating artificial evidence of a crime, blackmail, etc. Thus, the
range of possible goals of the provocateur in this case is rather wide [5, p. 100].

Conclusions. Several important conclusions have been elaborated in the course of our
research.

In the context of drafting the new Criminal Code of Ukraine, the question of whether
provocative behavior (especially, but not only by law enforcement officers) requires special
legislation, and if so, what should be the normative reflection of elements of such behavior and
legal actions committed by both provocateurs and provoked persons. As far as we know, the
project has not been studied in depth by criminal law specialists in this part. There is no doubt
that broad professional discussion of the project will help to improve its quality and gradually
improve with the implementation of the best world practices of public law regulation. At the
same time it is necessary to be aware of the fact that formulations of the perspective criminal
law which do not fully consider specificity of counteraction to crime in the conditions are not
completely thought over the force of the laws of Ukraine «On operational and investigative
activities» and the Criminal Procedure Code of Ukraine, may put operational units of law
enforcement agencies in an extremely awkward position, may reduce their work to detect
crimes (especially latent ones) to zero levels.

On the other hand, relevant experience of rule-making, doctrinal substantiation and law
enforcement in the field of counteracting provocative practices in some European countries has
been covered in this paper. In particular, we argue that in cases where the state legalizes
provocative practices in the activities of law enforcement agencies in order to combat various
types of crimes, it (the state) resorts to essentially the same criminal law measures as the actual
violators of the Criminal Code. Thus, the provocateur, even if he acts in an official, state-
authorized status, must be prosecuted on an equal footing with the provoked offender.
Otherwise, the state is allegedly interested in releasing its citizen from fair criminal
prosecution, in releasing him from the obligation to adhere to the principle of the rule of law
and equality of everybody before the law.

Each state, which has recognized at the level of national criminal law the inadmissibility
of provocation of a crime, has developed and applies in practice a number of criteria that must
be taken into account when deciding on the limits of admissibility of provocation. These
criteria should include, inter alia: reasonable pre-existing suspicion of the provoked person,
intensity and purpose of external influence on such a person, willingness (propensity) of the
incited person to commit an illegal act. Commonality of most of the mentioned criteria in the
law and law enforcement practice of the states studied in the dissertation has been revealed,
which is primarily facilitated by the unified practice of the ECtHR in terms of legal content and
criteria of inadmissibility of provocation.
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ABSTRACT
The research paper covers provisions of the draft of the new Criminal Code of Ukraine regarding
provocative behavior and its legal consequences. Emphasis is placed on finding out to what extent the
developers of the researched document have taken into account the achievements of criminal law
doctrine, legal positions of the ECtHR and the legislation of Ukraine on covert investigative (search)
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actions and other covert measures, as well as whether the project will normalize law enforcement issues.
Directions in which it is expedient to continue work on improvement of the corresponding provisions of
criminal law have been defined. Also, the work within comparative legal regime highlights both
achievements and shortcomings of the criminal law systems of individual European countries in terms of
official and law enforcement regulations of the institution of crime provocation. In particular, it has been
established that each state which has recognized the inadmissibility of provoking a crime at the level of
national criminal law has also developed and applied in practice a number of criteria that must be taken
into account when deciding on the limits of admissibility of provocation.

Keywords: provocation of a crime, incitement to a crime, covert investigative (search) actions,
control over commission of a crime, European criminal law, draft of the new Criminal Code of Ukraine,
comparative legal method.
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3aXO0JiB I0JI0 YCYHEHHs NPUYMH Ta YMOB BUMHEHHS NPOTUNpPaBHUX Xiif. Ha sxanb, Ha naHuii MOMeEHT
TaKkoi HOPMH HeMae. ABTOPH BKa3ylOTh, IO, Ha X AYMKY, YHOBHOBaXXeHi 0coOH, sIKi 3iHCHIOIOTH
JIOCYZIOBE pO3CIiIyBaHHS (CIAYMiA, Ai3HaBa4, IPOKYPOP) OBHHHI 3HAXOJUTH MOKJIMBOCTI, 00 3pOOHUTH
xo4ya O MiHIMYM JUId TONEpEDKEHHS 3a3HaueHol Kareropii KpHMiHAIBHHX MPaBOMOPYIICHb. AJDKe
MO3HIIii MOPAJIBHOCTI € 6a3MCOM SK JUIS IPABOBOTO 3a0€3MEUCHHS IEPKABH, TAK i B IILIIOMY HOPMAITEHOTO
(YHKIIOHYBaHHS CyCIIILCTBA.

BkasyeTbcst Ha Te, 10 KPUTEPIIMU e(EKTHBHOCTI KPUMiHAIBHO-IIPABOBUX HOPM IOCIHIIKYBaHHX
NisIHB € MpaBWIbHE BU3HAYCHHS COLIANBHOI MOTPeOH, sIka IPOXOIUTH Pi3HI PiBHI y pe3ynbTari aHai3y
e(eKTUBHOCTI HU3KH HOPM IIPO BiANOBifaNbHICTh. Tak, 16 MOXXe OyTH BiJ BHUIAIKOBHX MOOJHHOKHX
(axTiB BUMHEHHS KPUMIHAJIBbHUX MPABOMOPYLIEHb NO 00 €KTUBHOI HEOOXiJHOCTI, a TAaKOX aJeKBAaTHE
PO3YMiHHSI coLiajdbHOI MOTpeOH MNPABUIBHOIO BH3HAYCHHS MHPHPOIH CYCIUIBHHX BIJJHOCHH, IO
MISTAI0Th KPAMIHATBHO-TIPABOBiil 0XOPOH.

BusHaueHo HaWOLTBII  XapaKTepHi 3axoau NPO(MILTAKTHKH  JOCHIIKYBAaHOI  KaTeropii
MIPOTUNPAaBHHUX Ail migposminamu HarioHansHoi momimii YkpaiHu, 30kpema: 3miHCHEHHS BHXOBHOTO
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BIUIMBY MiAPO3/iaMH HAa HEMOBHOJITHIX Ta MAaJONITHIX 0Ci0 IUIAXOM MpONaraHad HEHACHJIbCTBA Ta
JOTPUMaHHS CYCHUIBHOI MOpalli; 3AIHCHEHHA MigpO3AiaMH MPOQIiTaKTUYHOTO BIUIMBY HA T'POMAJISH;
Yy4acTh MPaLiBHUKIB MiAPO3ALTIB Y TEMATUYHUX NEepeaadax, KpyriIuxX CTOJax, TOK-IIOY, sIKi BUCBITIIOIOTh
po0JIeMH CyCHIBCTBA y cepi MOpYIIEHHS HOPM MOpaji; opraHizamis AUCKyciii y npykoBaHux 3MI,
MIPUCBSYECHHUX aKTyaTbHUM ITUTAHHSIM MOpAI.

Knwwuosi cnosa: xpuminanvhe npagonopyuwienHs, npo@ilakmuka, MOPATbHICMb, MemoouKa
po3cnioysanHs, cuioui (Po3uLykoei) Oii, NIAHY8aAHHS PO3CIOYE8ANHSI.

Relevance of the study. The prevention of the commission of criminal offences against
morals is one of the tasks of authorized persons carrying out law enforcement activities. That
is, the preventive function must be carried out regardless of the service where the law
enforcement officer is working and of his or her position. In the past, for example, the Code of
Criminal Procedure of Ukraine expressly obliged the investigator to implement a number of
measures to eliminate the causes and conditions of unlawful acts. Unfortunately, there is
currently no such rule. However, it is our belief that authorized persons conducting pre-trial
investigations (investigators, persons conducting initial inquiries or procurators) must find
ways to make the minimum necessary to prevent such crimes. In fact, morality is the basis both
for the legal security of the State and for the normal functioning of society as a whole. Those
criminal offences such as prostitution, pandering, pimping, corruption of minors and their
involvement in criminal activities, among others, undermine the foundations of the State. On
that basis, we believe that it is necessary to study the problem and make concrete proposals.

Recent publications review. Over the past decades, scholars such as
O. Aleksandrenko, R. Arslanbekova, V. Bakhin, R. Belkin, A. Vasilyev, I. Vozgrin, V. Gavlo,
I. Gerasimov, |. Hora, V.Yermolovich, E. Ishchenko, A. Kolesnichenko, V. Konovalova,
V. Korzh, S. Kulyk, V. Mosyazhenko, M. Saltevskyy, N. Selivanov, M. Skitekin, V. Solovyov,
R. Stepanyuk, V. Tanasevich, O. Filipov, V. Shepitko, V. Shykanov et al. At the same time,
our study is a comprehensive study of this category in terms of the commission of specific
offences — criminal offences against morality.

The research paper’s objective is to study the preventive activities of authorized
persons as part of the methodology for investigating criminal offences against morality.

Discussion. We consider it necessary to define the essence of prevention. In particular,
we support V. Yu. Shepitko, who has formulated it as a set of measures aimed at identifying,
limiting, eliminating or neutralizing the criminogenic factors that determine crime in general
and individual crime even before, how they will lead to socially dangerous actions or
consequences. The scientist points out that crime prevention is an activity carried out in the
early stages of the occurrence and formation of the intention of the person to further illegal
activities [12, c. 171].

Attention must also be paid to the circumstances that influence the commission of
unlawful acts against morality. The position of V. S. Solovyov, which identifies three groups
of objects for which individual preventive work and three corresponding precautionary actions
are necessary, is relevant in this respect:

1) Persons whose conduct indicates that they may commit an offence involving a minor
in prostitution (individual prevention of criminal behavior);

2) Minors who, due to certain personal characteristics and external conditions, may be
involved in the «sexual businessy (individual victimological prevention);

3) Persons who are «consumers» of sexual commercial services by minors, engaging in
sexual relations with them for financial reward or purchasing pornographic products with their
participation (individual prevention of «consumptiony of sexual services) [11, c. 14].

In other words, the author distinguishes the categories of persons with whom preventive
work is necessary, and whose personality may lead to changes in the direction of evidence in
criminal proceedings concerning the commission of certain criminal offences against morality.

As R. Arslanbekov points out, one of the main conditions conducive to criminal
behavior is sexual demoralization, which occurs in our society, especially among young
people. To a large extent, the media contribute to the sexual demoralization of the population.
In the media, the subject of prostitution and crime and other related topics is covered not from
a critical standpoint, but rather from a description of these phenomena as commercial activities
(up to the prices of prostitutes, places where they congregate, etc.). Various media outlets have
been flooded with materials which acquaint the reader with the organization and functioning of
entertainment establishments: saunas, massage rooms, salons, etc. under which often disguised
public places are disguised [2, c. 17].
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S. Kulik, after a detailed study, identified groups of determinants that influence the
increase of criminal offences against morality. In particular, among the socio-economic and
political-legal determinants of the spread of these activities, the author singled out the
following:

— The crisis of the institution of the family; the significant polarization of the population
in terms of material situation and income;

— High actual unemployment rate;

— Insufficient State cooperation and support for civil society organizations involved in
the development of sports in various areas of the arts and creative arts;

— Lack of an effective legally defined concept to develop and strengthen the foundations
of morality in the younger generation;

— Failure of criminal law problems in the design of specific norms and the certainty of
sanctions for certain crimes against morality [6, c¢. 102-113].

In our opinion, the factors influencing the process of involving a minor in prostitution
are social and economic determinants:

— The unfavorable economic situation of a large part of the population, primarily
minors, which leads to the search for means of livelihood, including through prostitution;

— The crisis in the spiritual and moral sphere of society: the destruction of moral and
behavioral stereotypes;

— Commercialization of the intimate sphere;

— Problems in the family and school education of minors: indifference to the child’s
behavior, as well as the deliberate development of negative behavior on the part of
minors [3, c. 70-71].

In view of these factors, we consider it necessary to emphasize the absence of
preventive action by law enforcement agencies in connection with criminal offences against
morality. Thus, as a result of the introduction of quarantine in March, 2020 during the
counteraction of acute respiratory infection COVID-19 caused by coronavirus SARS-CoV-2,
operational units of the police as a result of «raid» measures have interrupted the work of a
significant number of establishments, for the provision of intimate services [4, c. 316].

As a result of the survey of law enforcement officials, we have identified the following
conditions conducive to the commission of criminal offences against morality:

— Advertising in the media, Internet networks or mobile telephone networks for the
provision of private services (96 %);

— Hidden (disguised) locations of places of debauchery (81 %);

— A wide range of intimate services with flexible financial policies or the availability of
a «good» of any price category (59 %);

— Considerable criminal experience in the field of intimate services — «sex business»
(33 %);

— Lost of historical traditions, moral and ethical standards (14 %) [5, c. 276].

Turning to preventive measures, O. Alexandrenko, for example, considers them to be:
preserving the secrecy of investigations; preventing the leakage of operational and service
information; communication between subjects of investigation and participants in criminal
proceedings, which prevents them from creating or developing conflict situations; use of data
for this purpose on the means of counteracting used by specific persons, etc. [1, c. 13].

M. Skiteykin identified the following as the most common means of preventing criminal
offences against morals in the cultural sphere: influencing the most common negative
phenomena and processes, related to crime against cultural morality, with a view to minimizing
it. Such means include anti-alcohol and anti-drug propaganda, the promotion of a healthy
lifestyle, anti-crime propaganda, the formation of negative public opinion about violent acts,
etc.; Exerting direct influence on the basic determinants of the commission of offences against
cultural morality with a view to eliminating them [10, c. 36].

V. Prilovsky points out that the efforts of the investigator in determining the causes and
conditions of a specific criminal offence should be directed, first, to establishing the causes
and, second, to establishing the conditions for a specific criminal act. As we have seen, the
author believes that an authorized person, when investigating the involvement of minors in
illegal activities, may request that the suspect have a criminal record. It is also possible, by
means of requests, to establish information on its registration in psycho-neurological or drug-
addiction clinics, on the provision of residence and work records, etc. [9, c. 195].

As an example of the prevention of criminal offenses in the sphere of public morality in
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the USA in June 2014, the FBI conducted a special operation against pedophiles and pimps. A
week later, more than 100 children were released from sexual captivity and several hundred
criminals were detained. The special operation was carried out simultaneously in 106 cities and
involved some 400 law enforcement officers. The investigation found that the perpetrators of
some of the victims had been selling for sex on the Internet. In the last 12 years, the FBI has
conducted eight special operations against pimps who lured children into prostitution. Some
3,600 minors have been rescued from criminal networks. Nearly 1,500 criminal proceedings
have been initiated. The FBI has 70 investigation teams specialized in this area [7, c. 57].

From this perspective, reference should also be made to the implementation of legal aid.
It should be pointed out that this is not an instantaneous act, but a process consisting of
sequential procedural and other actions connected with the preparation of instructions to carry
out procedural and other actions and to carry out the above-mentioned actions directly and their
consequences; which are regulated in the Code of Criminal Procedure and only certain
provisions are contained in other branches of law [8, c. 67].

Taking into account the above-mentioned views of scholars and law enforcement
practice, we have identified the following measures for the prevention of criminal offences
against morals by units of the National Police of Ukraine:

— Exercise of educational influence by units of the National Police on minors and
minors by promoting non-violence and public morality;

— Preventive action by units of the National Police;

— Participation of members of units of the National Police of Ukraine in thematic
programmers, round tables and talk shows highlighting problems of society in the area of
moral violations;

— Organization by units of the National Police of debates in the print media on topical
moral issues.

As a result of the analysis of the effectiveness of a number of rules on responsibility for
unlawful acts against morality, from the point of view of conformity with the components of
criminal law developed, we deem it necessary to point out that the criteria for the effectiveness
of criminal offences the legal norms of the acts under investigation are the correct definition of
social need at different levels. For example, this can be from occasional isolated incidents of
criminal offences to objective necessity, as well as an adequate understanding of the social
need to properly define the nature of public relations subject to criminal law protection.

Conclusions. In order to increase the effectiveness of the preventive activities of
authorized persons in the investigation of unlawful acts against morals, it is necessary to
establish in the Code of Criminal Procedure their obligation to identify them during an inquiry;
pre-trial investigation and judicial review of the reasons and conditions that facilitated the
commission of criminal offences, as well as to the relevant state body, The public organization
or official shall provide information on the adoption of measures to eliminate the above-
mentioned conditions and causes. It should be pointed out that the most characteristic
preventive measures taken by units of the National Police are: Units exert educational
influence on minors and minors by advocating non-violence and respect for public morals;
units exert preventive influence on citizens; members of units participate in thematic
programmers; organization of debates in the print media on topical moral issues.
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ABSTRACT

The scientific article deals with study of certain issues of the methodology of investigation of
criminal offenses against morality. The authors emphasize the mandatory inclusion in this structure of
such an element as the preventive activities of authorized persons.

It is noted that the preventive function should be performed regardless of the service where a law
enforcement officer works and his position. Emphasis is placed on the fact that previously the Criminal
Procedure Code of Ukraine directly obliged the investigator to take a number of measures to eliminate the
causes and conditions of illegal actions. Unfortunately, at the moment there is no such rule. The authors
point out that, in their opinion, the authorized persons conducting the pre-trial investigation should find
opportunities to do at least a minimum to prevent this category of criminal offenses. After all, the position
of morality is the basis for both the legal support of the state and the normal functioning of society as a
whole.

It is pointed out that the criteria for the effectiveness of criminal law of the investigated acts is the
correct definition of social need, which passes different levels as a result of the analysis of the
effectiveness of a number of rules on liability. Yes, it can range from random single facts of criminal
offenses to objective necessity, as well as an adequate understanding of the social need to correctly
determine the nature of public relations subject to criminal protection.

The most characteristic measures of prevention of the investigated category of illegal actions by
divisions of National police of Ukraine are defined, in particular: realization of educational influence by
divisions on minors and minors by propaganda of nonviolence and observance of public morality;
implementation by units of preventive influence on citizens; organization of discussions in the print
media on topical issues of morality.

Keywords: criminal offense, prevention, morality, investigative techniques, investigative (search)
actions, planning of the investigation.
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3a0e3MevYeHHs] HaI[lOHABHOI Oe3MeKH MOTPeOyIoTh BUBYEHHS TakKi HOrO €JIEMEHTH SK OpraHi3amiiHo-
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MpaBOBUH Ta HOPMATUBHO-NIPaBOBHUH. Bu3HadueHO, 110 HOPMAaTUBHO-IIPABOBa CKJaJ0Ba BKIOYAE
HOPMAaTUBHO-TIPABOBI aKTH MDXHApOAHOTO Ta HALlIOHAIBHOTO PiBHSA, SKi OOMEXYIOTh MpaBO OCOOHM Ha
iHpopMaLito, a opraHizauiifHO-TIpaBOBa — CHCTEMY JEp)KaBHUX OpraHiB, 1[0 MAalOTh MOBHOBa)KCHHS
oOMeKeHHs IpaBa 0coOM Ha iH(OpMaIilo i MaroTh IIPAaBO 3aCTOCOBYBATH BIJIOBIIHI IpaBoBi (opMH,
3acobu Ta Meromu oOMexeHHs. HopmaTHBHY OCHOBY MeXaHi3My aJIMiHICTPaTHBHO-TIPAaBOBOTO
oOMeKeHHs IIpaB TPOMaJIsTH Ha iH(OpMAIlilo B iHTepecax HaliOHAIBHOI OE3IeKH CTAaHOBILTH 3aKOHH, IO
BCTaHOBITIOIOTh TOPSIIOK OOMEXEHHS JOCTYH A0 iH(GOPMAIiI0 Ta MiJ3aKOHHI aKTH, SKi IX peai3yroTh.
OpranizauiifHo-IpaBOBHI €JIEeMEHT MEXaHi3My aJIMiHICTPaTUBHO-IIPABOBOIO OOME)KEHHS IPaB IPOMasTH
Ha iHpoOpMalilo B iHTepecax HaliOHANbHOI O€3MeKH BKIIOYA€E iSUNIBHICTh YIOBHOBR)XEHHX OpraHiB
Jep’KaBHOI BNaad, fKi 3a JOMOMOTOIO CBOIiX BIAHUX IOBHOBAXKEHb 3/IMCHIOE OOMEXEHHS IIpaB
rpoMajsH Ha iHdopMalilo B iHTepecax HalliOHANbHOI Oe3neku. BuzHaueHo, 110 1ie Taki Aep:KaBHI OpraHu
sk Panma HamionansHOI Oe3nekn Ta oOopoHH Ykpainn, BepxoBHa Pama Ykpainu, Ilpesument Ykpainu,
Kabiner MinictpiB Ykpaiun, Hamionanpsuuit Gank Ykpainu, Ciyx6a Oesnekn Ykpainu. [IpaBoBoro
¢dopmMoro peamizamii axMiHICTPaTHBHO-IIPAaBOBOTO MeXaHI3My OOMEXEHHsS IIpaB TIpOMaJsJHMHA Ha
inpopmariiro B iHTepecax HalioOHaNIBHOI Oe3nmekn BHCTymaroTh ykasu IlpesmnmeHta YkpaiHw.
ANIMIHICTPAaTHBHO-TIPaBOBE OOMEKEHHSI IpaB TPOMAISH Ha iHQopMaIiio B iHTepecax HalllOHAJIBLHOI
Oe3MeKn MOXMUIMBE 1 B yMOBaX BOEHHOTO a00 HAA3BUYAWHOTO CTaHy Ta NMPH BHHHUKHEHHI KPH30BHX
CUTYyallil, IO 3arpoXKyloTh HaLliOHAIbHIN Oe3memi YkpaiHu. BUHMKHEHHS Takoi KPH30BOI CHTYyaIlii
MO)KHa Ha3BaTH CICI[IAJIbBHUM aJIMIiHICTPATHBHO-TIPABOBUM DPEKUMOM, SKHH TOTpeOye 3acTOCYBaHHS
aZMIHICTPATHBHUX 3aXOMiB CX0XKHUX 0 THX, IO BUKOPUCTOBYIOThCS B YMOBAX HaJ[3BUYalHHUX Ta BOEHHUX
cutyaniid. 3po6i1eHO BUCHOBOK, IO BIPOBA/UKEHHS aJIMIHICTPaTHBHO-IIPABOBOTO MEXaHI3My OOMEKECHHS
MpaB TPOMaJITHUHA Ha iH(OpMAaIlilo B iHTepecax 3a0e3MeUeHHs HAI[lOHATBHOT OE3MEKH, CTBOPIOE TOHKY
MEXY MK 37TOBKHBaHHSIM JISp)KaBOIO IIPAaBOM HAa OOMEKEHHS TIpaB I'POMaJsIH Ta MOXIIMBICTIO TPOMaIsTH
MOBHOIIIHHO pealli3oByBaTH CBOI MpaBa.

Kniouogi cnosa: mexanizm, mexanizm obmedicentss npag spomaodsH, HayionaivHa besnexd, npaso
Ha iHQopMayito, AOMIHICIPAMUEHO-NPABOBULL MEXAHI3M 0OMeNCEeHHs NPas Ha IHPOPpMAayYito, CaHKYii.

Relevance oof the study. According to the Law of Ukraine «On National Security of
Ukraine» of June 21, 2018 and the National Security Strategy of Ukraine «national security» is
considered today as defining the protection of state sovereignty, territorial integrity, democratic
constitutional order and other national interests of Ukraine from real and potential threats [1].
Currently, the main threat to national security is posed by the Russian Federation, especially in
the information sphere. This forced the National Security and Defense Council of Ukraine to
take a number of decisions on the application of personal special economic and other restrictive
measures (sanctions), which are put into effect by the President of Ukraine. These decisions, in
particular by the state, apply such sanctions as the restriction or termination of the provision of
telecommunications services and the use of public telecommunications networks. Thus, along
with the judicial restriction of the human right to information by public authorities, an
administrative-legal mechanism is applied, which requires a detailed study of both theoretical
and practical aspects.

Recent publications review. It is important to note that, despite the exceptional
importance and urgency of national security, domestic and foreign science has not paid enough
attention to the development of administrative and legal mechanisms to restrict citizens’ rights
to information in the interests of national security, which indicates significant gaps in current
legislation.

At the same time, in the legal scientific literature of theoretical and methodological
nature, many ideas and well-founded provisions related to this issue are concentrated.
Theoretical aspects of the essence of the mechanism of restriction of human and civil rights are
devoted to the works of such legal scholars as O. Andrievska, A. Ashikhmyna, K. Volynka,
O. Dubov, O. Kuznetsova, L. Letnyanchyn, A. Marushchak, A. Mernyk, S. Pchelintsev,
I. Savenkova, M. Savchyn, B. Sydorets, O. Skrypniuk, V. Sorokun, T. Slinko, E. Tkachenko,
O. Todyka, S. Shevchuk, V. Shelomentsev and others.

Despite the significant theoretical basis for the study of national security activities, the
essence of the administrative and legal mechanism of restricting the rights of citizens to
information in the interests of national security is insufficiently disclosed. Therefore, this issue
requires further research.

The research paper’s objective based on the relevance and significance of the
problem, is to determine the administrative mechanisms for restricting the rights of citizens to
information in the interests of national security.

To achieve this goal, the following tasks were set:

— to define the essence and normative content of the concept of the mechanism of
administrative and legal mechanism of restriction of citizens’ rights to information in the
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interests of national security; citizens’ rights to information in the interests of national security,

— to analyze the types of information and legal mechanisms for restricting the rights of
citizens to information in the interests of national security;

— to identify ways to improve administrative and legal mechanisms information in the
interests of national security.

Discussion. The Law of Ukraine «On Sanctions» of August 14, 2014 Ne 1644-VIlI,
provides that in order to: protect national interests, national security, sovereignty and territorial
integrity of Ukraine, counter terrorist activity, as well as prevent violations; special economic
and other restrictive measures may be applied to restore the violated rights, freedoms and
legitimate interests of the citizens of Ukraine, society and the state. Sanctions may be applied
by Ukraine against a foreign state, a foreign legal entity, a legal entity under the control of a
foreign legal entity or a non-resident individual, foreigners, stateless persons, as well as entities
engaged in terrorist activities [2]. Due to the adoption of such a law, we can talk about the
existence along with the court of restrictions on the rights of citizens to information through the
revocation of the broadcasting license, the administrative and legal mechanism.

If we talk about the mechanism of restricting the rights of citizens to information in the
interests of national security in general, it is a statutory regime of temporary general or
individual suspension or narrowing of human and civil rights to information, which is carried
out by specially authorized subprojects to protect state sovereignty, territorial integrity,
democratic constitutional order and other national interests of Ukraine from real and potential
threats and organizational and legal principles of restriction of human and civil rights are also
provided by the norms of various branches of law, we can talk about the existence of sectoral
mechanisms to limit the rights of citizens to information. In the information and legal sphere, it
is an administrative and legal mechanism for restricting citizens’ rights to information, an
economic and legal mechanism for restricting citizens’ rights to information, a civil law
mechanism for restricting citizens’ rights to information, and so on.

In order to define more broadly the administrative-legal mechanism of restricting the
rights of citizens to information in the interests of national security, it is necessary to study
such elements as organizational-legal and normative-legal. The normative-legal component
includes normative-legal acts of international and national level, which limit the person’s right
to information, and organizational-legal — the system of state bodies that have the authority to
restrict the person’s right to information and have the right to use appropriate legal forms,
means and restriction methods. Thus, to determine the mechanism of administrative and legal
restriction of citizens’ rights to information in the interests of national security requires the
study of each of these elements.

Establish a single procedure for regulating public relations in the field of restricting the
rights of citizens to information in the interests of national security by creating, amending or
repealing legal norms.

The normative basis of the mechanism of administrative and legal restriction of
citizens’ rights to information in the interests of national security is such legal acts as the
Constitution of Ukraine, Laws of Ukraine «On Access to Public Informationy of January 13,
2011 Ne 2939-VI, «On Information» of 2 October 1992 Ne 2657-XIl, «On Sanctions» August
14, 2014 Ne 1644-VII, «On the Legal Regime of the State of Emergency» March 16, 2000
Ne 1550-111, «On the Legal Regime of Martial Law» May 12, 2015 Ne 389-VIII, «On
Television and Radio Broadcasting» of December 21, 1993 Ne 3759-XIl, etc.

Due to the fact that along with the judicial method of restricting the rights of citizens to
information in the interests of national security, the Law of Ukraine «On Sanctions» provided
in parallel an administrative and legal mechanism implemented by the National Security and
Defense Council of Ukraine and are put into effect by a decree of the President of Ukraine.
Therefore, a number of bylaws were adopted, such as Presidential Decrees «On the decision of
the National Security and Defense Council of Ukraine of March 19, 2019 «On the application,
abolition and amendment of personal special economic and other restrictive measures
(sanctions)» Ne 82/2019, «On the decision of the National Security and Defense Council of
Ukraine of June 18, 2021 «On the application of personal special economic and other
restrictive measures (sanctions)» Ne 266/2021, «On the decision of the National Security and
Defense Council of Ukraine of May 14, 2021 «On the application of personal special economic
and other restrictive measures (sanctions)» Ne203 / 2021, «On the decision of the National
Security and Defense Council of Ukraine of June 18, 2021 «On the application of personal
special economic and other restrictive measures (sanctions)» Ne 265/2021, «On the decision of
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the National Security and Defense Council of Ukraine of March 19, 2021 «On the Application
and Amendment of Personal Special Economic and Other Restrictive Measures (Sanctions)»
Ne 151/2021, etc. Under martial law, the decree of the President of Ukraine «On the Imposition
of Martial Law in Ukraine» on November 26, 2018 Ne 393/2018.

Thus, the normative basis of the mechanism of administrative and legal restriction of
citizens’ rights to information in the interests of national security are the laws establishing the
procedure for restricting access to information and by-laws that implement them.

The organizational and legal element of the mechanism of administrative and legal
restriction of citizens ‘rights to information in the interests of national security includes the
activities of authorized public authorities which, through their powers, restrict citizens’ rights
to information in the interests of national security and have the right to apply legal forms,
means and methods of restriction.

Administrative and legal restriction of citizens’ rights to information in the interests of
national security is possible under certain conditions: 1) restriction of citizens’ rights to
information in the interests of national security can not be absolute, and therefore should have
chronological, substantive and absolute boundaries; 2) restriction of citizens’ rights to
information in the interests of national security is possible only in a manner clearly defined by
law; 3) restriction of the rights of citizens to information in the interests of national security is
carried out only by subjects authorized to do so by law; 4) restriction of citizens’ rights to
information in the interests of national security should always be a temporary measure imposed
in exceptional cases, such as martial law or state of emergency and in the event of crisis
situations threatening Ukraine’s national security.

Thus, administrative and legal restriction of citizens’ rights to information in the interests
of national security is possible both in a state of war or emergency, and in the event of crises that
threaten the national security of Ukraine. In conditions of martial law or state of emergency,
certain restrictions on rights and freedoms may be established, indicating the term of these
restrictions. The rights and freedoms provided for in Articles 24-25, 27-29, 40, 47, 51-52, 55-63
of the Constitution of Ukraine may not be restricted [3].

The subjects that have the authority to impose a state of emergency are the Verkhovna
Rada of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine, the National
Security and Defense Council of Ukraine. Decrees of the President of Ukraine are the legal
form of conducting a state of emergency and martial law. Thus, a state of emergency in
Ukraine or in certain localities is imposed by a Decree of the President of Ukraine, which is
subject to approval by the Verkhovna Rada of Ukraine within two days from the date of the
President of Ukraine. Proposals for the imposition of a state of emergency in Ukraine or in
certain localities shall be submitted to the President of Ukraine by the National Security and
Defense Council of Ukraine. If it is necessary to introduce a state of emergency on the grounds
provided by the Law of Ukraine «On State of Emergency», proposals for its introduction are
submitted by the Cabinet of Ministers of Ukraine [4]. Proposals to impose martial law in
Ukraine or in certain localities shall be submitted to the President of Ukraine for consideration
by the National Security and Defense Council of Ukraine. In case of a decision on the need to
impose martial law in Ukraine or in certain localities, the President of Ukraine issues a decree
on the imposition of martial law in Ukraine or in certain localities and immediately applies to
the Verkhovna Rada of Ukraine for approval and simultaneously submits a draft law [5].

During the introduction of special administrative and legal regimes, public authorities
are allowed to additionally apply administrative measures in the form of banning or restricting
the broadcasting of television and radio channels. Thus, the legal regime of the state of
emergency in connection with mass violations of public order, provides for the application of
such additional measures as regulating the work of civilian TV and radio centers, banning
amateur radio and radio emitting devices for personal and collective use and special rules for
communication and transmission of information via computer networks [4]. Measures of
martial law provide for the use of the following means of restricting the right of access to
information: the media, as well as the use of local radio stations, television centers and printing
presses for military purposes and outreach to the military and the public; prohibit the operation
of radio transmitting and transmitting stations for personal and collective use and the
transmission of information via computer networks; 2) in case of violation of the requirements
or non-compliance with the measures of martial law in the manner prescribed by the Cabinet of
Ministers of Ukraine, to seize from enterprises, institutions and organizations of all forms of
ownership, individual citizens telecommunications equipment, television, video and audio
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equipment, computers and if necessary, other technical means of communication; 3) take
additional measures to strengthen the protection of state secrets [5].

Along with special administrative and legal regimes during the state of emergency and
martial law, in peacetime there are crisis situations that threaten the national security of
Ukraine. According to the Law of Ukraine «On National Security of Ukraine» threats to
national security of Ukraine are phenomena, trends and factors that make it impossible or
difficult or may make it impossible or difficult to implement national interests and preserve
national values of Ukraine [1]. The emergence of such a crisis situation can also be called a
special administrative and legal regime, which requires the application of administrative
measures similar to those used in emergencies and military situations.

Revocation of a broadcasting license shall be carried out by the National Council on
Television and Radio Broadcasting in the cases provided for by this Law. Sanctions for
violation of the legislation on television and radio broadcasting are applied by a court decision
or, in cases established by this Law, by a decision of the National Council [6]. In case of
violation of the legislation on television and radio broadcasting by other legal or natural
persons, the National Council shall apply to a court or other public authorities to eliminate
these violations in the manner prescribed by law. The National Council may apply the
following sanctions to broadcasters and program service providers: announcement of warnings;
collection of a fine; revocation of the license on the basis of a court decision at the suit of the
National Council [6].

The measure of responsibility and appropriate sanctions for violations of the legislation
on television and radio broadcasting shall be established by a court. The National Council
revokes the broadcasting license on the basis of a court decision revoking the broadcasting
license. The National Council may apply to the court for revocation of the broadcasting license
on the basis of: a) the fact of transferring the license to another legal or natural person-non-
licensee for the purpose of conducting information activities; b) the fact of late submission of
the application for renewal of the license in connection with organizational changes in the
status and conditions of the licensee; c) the fact of non-compliance with orders to eliminate
violations of the law and licensing requirements; d) the fact of the licensee’s refusal to inspect
its activities by the employees of the National Council in accordance with the requirements of
the legislation of Ukraine; e) the fact of non-compliance of the licensee with the requirements
of Article 12 of the Law «On Television and Radio Broadcasting» requirements for the
establishment of television and radio organizations, limitation of ownership of foreign
individuals and legal entities in the share capital of the television and radio organization. After
the adoption of the Law of Ukraine «On Sanctions», a mechanism of administrative and legal
restriction of the right to information appeared due to the closure of broadcasting of television
and radio companies that threaten national security.According to the Law of Ukraine «On
Sanctionsy, proposals for the application, lifting and amendment of sanctions are submitted to
the National Security and Defense Council of Ukraine by the Verkhovna Rada of Ukraine, the
President of Ukraine, the Cabinet of Ministers of Ukraine, the National Bank of Ukraine, the
Security Service of Ukraine [2]. The decision to apply, lift and amend sanctions against a
foreign state or an indefinite number of persons of a certain type of activity (sectoral sanctions)
is made by the National Security and Defense Council of Ukraine, enacted by decree of the
President of Ukraine and approved within 48 hours. resolution of the Verkhovna Rada of
Ukraine. The relevant decision enters into force upon adoption of the resolution of the
Verkhovna Rada of Ukraine and is binding [2].

Thus, the organizational and legal element of the mechanism of administrative and legal
restriction of citizens’ rights to information includes such state bodies as the National Security
and Defense Council of Ukraine, the Verkhovna Rada of Ukraine, the President of Ukraine, the
Cabinet of Ministers of Ukraine, the National Bank of Ukraine, the Security Service of
Ukraine.

The legal form of implementation of the administrative and legal mechanism for
restricting the rights of citizens to information in the interests of national security are decrees
of the President of Ukraine, which impose such sanctions as: 1) revocation or suspension of
licenses and other permits; a condition for carrying out a certain type of activity, in particular,
revocation or suspension of special subsoil use permits; 2) ban on the use of radio frequency
resources of Ukraine; 3) restriction or termination of the provision of telecommunications
services and the use of public telecommunications networks [2].

Conclusions. The practice of applying the administrative and legal mechanism of restricting
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the rights of citizens to information in the interests of national security in Ukraine is only being
developed, including through its critical analysis, in particular by the UN Human Rights Monitoring
Mission in Ukraine, which concluded that the decision to close three news channels that are
perceived as pro-Russian does not meet international human rights standards [7].

The introduction of an administrative and legal mechanism to restrict the rights of
citizens to information in the interests of national security, creates a fine line between the
state’s abuse of the right to restrict the rights of citizens and the ability of citizens to fully
exercise their rights. As the Constitutional Court of Ukraine has rightly pointed out, such
restrictions must be exceptions provided by law, pursue one or more legitimate aims and be
necessary in a democratic society. In case of restriction of the right to access information, the
legislator is obliged to introduce such legal regulation, which will allow to optimally achieve a
legitimate goal with minimal interference in the exercise of this right and not to violate the
essential content of such right [8]. Only an in-depth study of this issue will help achieve one of
the goals of the National Strategy in the field of human rights, namely: to ensure freedom of
the media, including, inter alia, freedom of editorial policy, transparency of information on
media ownership and funding [9].

One of the directions of development of the legal institute of administrative-legal
mechanism of restriction of citizens ‘rights to information is introduction of criminal-legal
restrictions of citizens’ rights to information due to adoption of one of bills on collaboration
(bills Ne 2549 from 06.12.2019, Ne 5144 from 24.02.2021, Ne 5135 from 23.02.2021), public
and expert discussion of which is still ongoing.
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ABSTRACT

It has been concluded that along with the court procedure there is a restriction of citizens’ rights
to information due to the revocation of the broadcasting license, an administrative and legal mechanism.
The normative basis of the mechanism of administrative and legal restriction of citizens’ rights to
information in the interests of national security is determined. The organizational and legal element of the
mechanism of administrative and legal restriction of citizens ‘rights to information in the interests of
national security is represented through the activities of authorized state authorities, which with the help
of their powers restrict citizens’ rights to information in the interests of national security.

Administrative and legal restrictions on the rights of citizens to information in the interests of
national security are considered in a state of war or emergency and in the event of crises that threaten the
national security of Ukraine.

Keywords: mechanism, mechanism of restriction of citizens’ rights, national security, right to
information, administrative-legal mechanism of restriction of rights to information, sanctions.
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JIOKTOP IOPUIUIHHUX HAYK, Ipodecop
(Banopizvkuiil nayionanvrull ynigepcumen,
M. 3anopidxcocs, Yipaina)

PO MO/IEJIb OBIT'Y IUBLIBHOI 36POi
B YKPAIHI

CraTTs mpHCBsiUeHa aKTyalbHIH mpobinemi — BuGOpy Mozeni o6iry muBiinbpHOT 30poi B
Vxpaini. Po3rassHyTo BakiIMBI MUTAaHHS TEMEPINTHHOTO CTaHy MPABOBOTO PETYTIOBAHHS OKPEMHX
BIIHOCHH J03BiNbHOI cucTeMu. [IpOTIOHYIOTECS OCHOBHI KpUTepii MOINY BiANOBIAHUX MOJeNel Ta
BIIaCHE BH3HAYECHHs «IHMBLIBHOI 30poi». [lepemiueHi rooBHI 00CTaBUHU, MIO BIUIMBAIOTH HA BHOIP
KOHKpEeTHOI opraHi3zamiifHoi KOHCTpykmii o6iry 36poi B Hamii kpaiHi. OOIpyHTOBYyeThCS
HEOOXIiJHICTh 3alpOBAKCHHS B YKpaiHi J03BiIbHOT Mozei 00iry HuBiIEHOT 30p0oi 3 TOMiHYBaHHIM
iMIIEPaTUBHOTO METOAY BILIUBY.

Knwwuosi cnoea: 36pos, aominicmpamugne npaso, yuginbha 36pos, moodenv 06icy 36poi,
CYCninbHI BIOHOCUHU, 003BLIbHA CUCMEMA, IMNEPAMUSHUT MemOO .

IocTanoBka mpobaemMu. Ycs icTopis JIOACTBAa CBIJYHTH IIPO ICHYBaHHS  HOTO
HEB1JI’€MHOTO Ta Oe3IepepBHOTO 3B’ 3Ky 31 30poero. CriouaTky, y MepBiCHI YacH, y SIKOCTI Hel
BUKOPHCTOBYBAJIOCS yCe, 10 MOYKHA 3HAWTH M1/l HOraMM, HacaMIiepe/l i€ MajIuIld Ui KaMiHHS,
NOTIM Oy BiAIOBiIHI BUPOOH 13 OpOH3H, aili — 3aJ1i3HI Medi, CIMCH, HAKOHEYHUKH ISl CTPLT
tomo. KapauHanpHi 3MiHM BifOynucs micisl BUHAaXoay MOpoxXy, HanpukiHmoi CepenHbOBIUYS
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TIOJTIOBAHHSI CTaJIM OiIbII BAAIMMH, a BIfHW — KPUBAaBUMH Ta CTPAIIHUMHU. 3 HAOIMKEHHSIM 110
Cy4acHHX 4aciB 30posi Bce OLIbLIe BIOCKOHATIOBAIACS Ta CTaBajla HeOe3NeyHiLIolo.

Came yepe3 BukopucTaHHsA 30poi y [lepmriii cBiToBi BiifHI 3armHyno Omm3pK0 10
MIiTBHOHIB BiliCBKOBHX, ¥ Jpyriit — Bke y 2,5 pasis Oinbme. CBOEPITHAM alloreeM y Iporeci
€BOJIIOIII1 30pOspHOI CIIpaBH MOYXKHA BBAXKaTH CTBOPEHHS Ta 3aCTOCYBaHHS aTOMHOI 30poi y
ceprHi 1945 poky. IlosBa simepHOi Ta MBOX IHIIMX Pi3HOBHAIB 30p0i MacoBOTO 3HHIICHHS —
XiMigHOi Ta OakTepioyoriuyHOi, Ieé CBOrO0 pOXy HAayKOBO-TEXHIYHWHA pYyOIKOH IOICTBA,
HeoOauIMBe HaMaraHHsS NEPETHYTH SIKMH MOXE NMPHU3BECTH A0 3HHUIICHHS JKUTTSA Ha 3€MII,
30KpeMa i cy4acHOi JItoAckKol uBiIi3aii 3 ycima i cynepedyHOCTsIMU Ta 37100y TKaMH.

VY renepimHii 4yac HAHOTEXHOJIOTIH y OIK YCKJIQJHEHHS 3MIHIOIOThCS XapaKTEPUCTUKU
cydacHOi 30poi; 3araJbHUH PO3BUTOK CEPEIHbOCTATHCTHYHOI JIOJMHU 3 11 cTpecamy,
MePSKUBAHHIMHM, EMOIISIMU JIEAb BCTUra€ 3a HAYKOBO-TEXHIYHUM MPOTPECOM, 301IBIIYETHCS
KIJIBKICTh HEBPOJIOTIUHMX, IICHXOJIOTIYHUX pO3naaiB cepex rpomansH. CTaH KIIOYOBUX
MOKa3HUKIB 3J0pOB’S TPYH JIIOJCH, sIKI IOCTIHHO B3a€EMOJIIOTH 3 TEXHIYHUMH 3acobamu
I ABHUIIECHOT HeOE3MEeKH, 3 KOXKHUM POKOM HOTpeOye Bee OBIIOT YBard Ta KOHTPOJIIO.

3a3HaueHy KaTeropiro JroAeH CKIaJaroTh — BOJIi, MUIOTH, KaliTaHW cyAeH (Ta iHImIi
ocobm, sKi 3amisHi B oOprafizamii Ta Oe3mocepeqHbOMY KEpyBaHHI pPi3HOMaHITHUMHU
TPaHCIIOPTHUMHU  3acobaMu), ocoOu, sAKi MaioTh cmpaBy 3 00€Boro 30po€0 —
BiICPKOBOCITY)KOOBIIi, TMOJIMEHChKI Tomo. TakoX IO 0ci0, sKi MOTpeOyIOTh IiABHIICHOTO
HATJAy 3a IX TCHXIYHUM 3I0POB’SIM, BapTO BIHECTH i BIACHWKIB HUBLIBHOI 30poi, mIO
BUKOPHCTOBYETHCS 3 METOI0 CAMO3aXHUCTY, 3aHSTTS CIOPTOM Ta ITOJIIOBaHHS.

OOir 30poi, 1110 3HAXOAUTHCSA Yy BJIACHOCTI NPHUBATHUX OCI0, y MepeBakHii OiIbIIOCTI
KpaiH CyBOpO perjaMeHTOBaHHH Ha 3aKOHOJABUYOMY PiBHI Ta Ma€ IEBHI OOMEKEHHS. 3aJIeKHO
BiJl CTYIEHsSI CyBOpOCTI L€l perjamenranii, MO>KHa BHOKPEMHTH TPU OCHOBHI MOJelNi 00iry
UBLIBHOT 30poi — ibepanbHa, JibepanbHO-103BiIbHA (3MillIaHa) Ta JO3BiIbHA.

TonoBHIMH OCOOTMBOCTAMH PETYIIOBAHHS BIIHOCHH Yy cdepi 00iry 30poi HHBIIBHOTO
NpU3HAa4YeHHs B YKpaiHi € Te, IO AaHE PpEryJIOBaHHS HEMae BiANOBIAHOI 3aKOHOJABYOI
permamenTaii (BoHO, sK i 3a gaciB YPCP, permamentoBane Hakazom MBC), BinOyBaeTbes y
Me)Kax JO3BUTBHOI MOJENi, Je-fope He Imependadae oOir IMUBLIEHOI KOPOTKOCTBONBHOI 30poi
U1 caMOOOOpOHM (XO4Ya IHCTHTYTOM HAaropogHoi 30poi me-(akTo Taka MOXKIHMBICTH
nepen0avyacTbess AN OKPEMHX KaTeropid TpomaisH), a TakoX Te, Mo Ipobiema
BJIOCKOHAJICHHSI NPABOBOTO 3a0e3ledyeHHs IaHol cepu He BUPILIYEThCS B Hallii JiepikaBi
Maibke 3 yacy HaOyTTs Hel0 He3aleXHOCTI, ToO0To 3 1991 poky.

OCHOBHMM NPaBOBUM IHCTPYMEHTapieM pPO3B’S3aHHs KIIOYOBUX CYCHUIBHHUX MOTPEO
110/I0 BOJIOAIHHS IIUBUILHOIO 30po€to B YKpaiHi € HOPMHU a/IMiHICTPAaTHBHOTO IpaBa, 00 came
3a IX JIOOMOrol MOKHa (hopMyBaTh Ta peali3oBYBaTH BIJIOBIJHY J€p)KaBHY MOJNITHKY,
MOEIHYIOYM IMIEPATUBHI Ta JAWUCIIO3UTHBHI METOAM BIUIMBY, 3a0€3MeUyl04H MMPaBO rPOMAISH
Ha NpUIO0aHH, BOJOAIHHSA, BUKOPUCTaHHS Ta PO3MOPS/UKEHHS JI03BOJICHUMH 3aKOHOAAaBCTBOM
pizHOBHIAMHU 3001, 0 3HAXOUTHCS B IIUBLILHOMY 0OIry.

AHaJjiz nyoJuaikaniii, B SIKMX 3aN04YaTKOBAHO BHUpilleHHA wuiei nmpodaemm. s
MOJATBIIOT0  PEe3yJbTATHMBHOTO  JIOCH/DKEHHS  THTaHb  aAMIHICTPaTHBHO-IIPABOBOTO
3a0e3neueHHs 00iry MUBIIBHOT 30p0i B HaIIil JepkKaBi, HA MO0 YMKY, HEOOXITHO CIIHPATHCS
Ha mpaumi Ta 3000yTKM TaKMX BU3HAHUX NPEICTABHUKIB HAayKH  YKpalHCHKOTO
aJMiHICTpaTUBHOTO TpaBa, sik: B. Amep’sHoB, 0. bursk, 1. Tomocuiuenko, P. Kamroxxuuid,
B. Konmakos, T. Konomoers, A. Komswok, B. Hactiok, O. XaputoBHoBa Ta iH.

Merto10 1aHoi poOOTH, BpaXOBYIOYH HATAIBHICTh 1 aKTyaJIbHICTh MOPYIIEHOT TPOOIeMH,
Mae craTH Bubip Mozeni obiry muBiieHOT 30poi B YKpaiHi.

Bukaan ocHoBHoro marepiaay. HeoOximHo 3asHaumtn, mo y Kowmiteri 3 murasns
IpaBOOXOpOHHOI JisbHOCTI (fnani — Kowmirer) BepxoBhoi Pagu Ykpainu 9 nucronana 2021
POKy BitOyBcs Kpyrimi cTisl Ha Temy: «I[IpoOmemMHi MuTaHHS 3aKOHOJABYOTO BPETYITIOBAHHS
00iry 1MBiIbHOI BOrHENaNbHOI 30poi B YKpaiHi». 3BaXkatoun Ha KDaCHOMOBHY Ha3BY Ta 3MiCT
BHUCTYIIIB 3alliKaBICHUX BHCOKOIOCAJIOBIIIB, MOJKHA CTBEP/XKYBATH HE TIJBKH IIPO HAraJbHICTh
LILOTO 33aX0/y, a i KOPHCHICTh, 00 HOro y4acHUKaMH OyJIM OKpeclieHI OCHOBHI HEBHpIlIeHi
ACTIEKTH, 1TOB’s3aHi 3 MPEAMETOM 3raJlaHoi BUILE 3yCTpivi.

3okpema, ['omoBa Kowmitery Cepriii lonymac Haragas, mo 26 »OBTHS I[LOTO POKY B
Odici I'enepanpHOTO TIPOKYpOpa BigOymacs crigbHa Hapaga KepiBHUKIB MPaBOOXOPOHHHUX Ta
JEep>KaBHUX OpraHiB, Ha SKIM cepea IHIIOro TaKoX OOTrOBOPIOBANOCS MHUTAHHS TMPOTHIIT
HE3aKOHHOMY TIOBOJDKEHHIO 31 30po€ro. YCi yJ9acHWKH Hapaad IMOTOAWIWCS 3 THM, IO IIe
MMTaHHS HAaJI3BUYAWHO aKTyajbHE, OCKIJbKH 3apa3 3a JaHMMHU | eHepallbHOI MPOKypaTypy B
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Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

VYxkpaini B 06iry nepe0yBae Bix 3 10 5 MiNbHOHIB OMHHMIIL HEJlETAJILHOT 30poi.

Iig gyac miei Hapaau MiHicTp BHYTpIlmIHIX crnpaB Ykpainu Jlenuc MoHACTHPCBHKHIA
moiadopMyBaB Bcix mpo Te, mo o kiamg 2022 poky MBC mmanye HapemTi chopMmyBaTH
BiIIKPHUTHI peecTp BIACHUKIB 30poi.

lomoBa miAKOMITETY 3 MHUTaHB OpraHi3alii OXOPOHH TPOMAJACHKOI OE3MEKH 1 MOPAIKY
Onekcanap JlaHyma 3a3HaumMB, IO YKpaiHa — €AWHa KpaiHa B €Bpommi, B sKiil BiACYTHE
3aKOHOJaBUE BPETYIIOBAHHS 00Iry IUBLIEHOI BOTHEMAJIbHOI 30poi, a OiMBIIICTH KpaiH CBITY
MaroTh 3aKOHOJABCTBO, II[0 PETYIIOE NMPAaBO IPOMAJASH HA BOJOAIHHS BOTHENAIBHOIO 30pOET0.
Takox y Oinpmiocti kpaiH CBiTY 3a00pOHEHO HOCIHHS 30poi Ta BOJIOAIHHS aBTOMATHYHOIO
BOTHEMAJIBHOIO 30POE0.

3actynHuk MiHicTpa BHYTpilIHIX crnpaB Ykpainu borman [lpan’situii 3a3HauuB, 10
MUTAHHS 3aKOHOAAaBYOr0 O0ITY IIMBUILHOI BOTHENAIBHOI 30p01 BU3PLJIO BXKE TOCUTH NaBHO. Bin
Harazas, 110 TPaBOBUH PEXUM 00Iry HUBUILHOI 30p0i CHOTOIHI BPEryJIOBaHO MiJI3aKOHHUM
HOPMATHBHUM akToM — Hakaz3om MBC Ne 622. OmgHak BIiICYTHICTh 3aKOHY PO 30pOr0 €
MOPYIICHHSAM 3acajl IPaBOBOI JIEpXKaBH, a TAKOK He 30BciM Biamosinae cratti 92 Koncrurymii
VYxpaian. Cam (akT HaIBHOCTI Takoi MPOTANHHHU Y BITYU3HIHOMY 3aKOHOJABCTBI 00YMOBITIOE
HEOOXITHICTh TPUHHATTSA 3aKOHY, IO BPETYIIOBAaB OW BINHOCHHH, TOB’s3aHI 3 00iromMm
IUBLIBHOT 30poi B YKpaiHi.

Bin Takox Big3HauYMB HEOOXiMHICTH CTBOPECHHS IMOBHOI[IHHOTO €IHOTO PEECTPy 30poi,
III0 TIPOTIOHYETHCS y ABOX BIAMOBITHNX 3aKOHONPOEKTAX, SKUH 3a0€3MEUNTh HAKOIMYCHHS Ta
30epiranHs yciei iHdopmallii mpo UUBUIBHY BOTHEMaldbHY 30pOf0, ii BIACHHUKIB, MiCIlh ii
30epiraHHsi, TOKYMEHTIB Ha Hel Ta ii KoprcTyBauiB.

3a JaHUMM COLIOJIOTIYHUX OIUTYBaHb, SKi IMPOBOAATHCS wHIopiyHO, Jjuiie 23 %
OMUTAHKUX MIATPUMYIOTH MPABO FPOMAJAH Ha BOJIOAIHHS BOTHEMAIBHOK 30pOEI0, OJHAK THX,
XTO npotu — 75 %.

3actymauk MiHicTpa moBiqoMuB, mo MiHiCTEpCTBO BHYTPIIIHIX CHpaB HE MiATPHMYE
IIBHAKE PIMIEHHS IOJO MOXIHMBOCTI HOCIHHS KOPOTKOCTBOJIBHOI BOTHEHAIBbHOI 30poi
rpoMajasHaMu YKpaiHu. 30KpeMa, BiH 3ayBakWB, IIO NPU BHU3HAYCHHI IIPABOBOTO CTATYCY
BOJIOZIIHHS T 3aCTOCYBaHHs BOTHETIAIFHOT 30p0Oi HOBE 3aKOHOAABCTBO IIOBUHHO 0a3yBaTHCS Ha
MpaBax IOJMHMU i, TAKAM YHHOM, TIOBUHHO OYTH CIPSIMOBAHMM Ha MiHIMIi3alil0 PU3UKIB LIS
KHUTTA Ta 3J0pOB’s JoAWHH. KIIFOUOBMMM NMPUHIMIIAMHM MAlOTh OyTH TaKi: 3aXHCT IpaBa Ha
XKUTTA 1 ioro nepepara HaJl yciMa IHIIMMU [IpaBaMH JIFOAMHY, Y TOMY YHUCII ITPaBO BIACHOCTI.

Ilix wac kpymioro croiy 3a3Hadayiocs, mo y Oepesni 2021 poxy BepxoBHoro Pajoro
VYKpaiHu BKe po3rysiIainncs y IepIioMy YMTAHHI IIPOEKTH 3aKOHIB MPO OOIr 1MBIIBHOT 30poi Ta
OoenpumnaciB 110 Hel, peectpauiiiHuii Homep 4335, Ta npo HMBUIEHY 30poio Ta OGoempurnacy,
peectpoBuii Ne 4335-1. Asie 3a pe3ysbTataMu TOJOCYBaHHsS OOH/IBA 3aKOHOIPOEKTH HE HAOpau
HEOOXIJJHOI KUJIBKOCTI roJiociB Ta Oyau BifxuieHi. OCKUIBKM TXHIMH MOJIOKEHHSAMH 3 TEBHUMH
OOMEKEHHAMHU Mependayagocss MpaBo HAOYTTS TPOMaasHAMH y BIACHICTH KOPOTKOCTBOJBHOI
BOTHENAIBHOI Hapi3HOI 30poi, mcroneTiB i peBonbBepiB. [lig gac muckycii y ceciifHOMY 3aii He
OyJ10 OZIHOCTAHHOCTI II0JI0 ITHTaHb, ITOB’3aHIX 3 HOCIHHSAM BOTHEIJILHOI 30pOi.

TomoBa Kowmitery moBimoMuB, mo 3apa3 Ha ompamtoBaHHI y Kowmiteri 3HaXomuThCs
3aKOHOIIPOEKT TIPO TPaBO Ha NUBLUIBHY BOTHEMAJIbHY 30p0I0 3a peecTpariitauM HomepoM 5708
Ta 3aKOHOIIPOEKT IIPO MPABO HA CAMO3AaXMCT Ta BOJIOJIHHS LUBUILHOIO BOIHENAILHOIO 30POEI0
3a peectpariiitnum Homepom 5708-1.

Bin 3a3HauyuB, 1m0 OUTBIIICTH TOJOXKEHb IHUX 3aKOHOMPOEKTIB 32 CBOIM 3MICTOM €
Maibke TOTOKHIMH, OKPIM JESIKIX MPHUHIINIIOBUX MOMEHTIB. 30KpeMa, 00HI1Ba 3aKOHOIPOEKTH
nepenbavaioTh HAaOYTTS 1 BHKOPHUCTAHHSA IMBUIBHOI KOPOTKOCTBOJBHOI Hapi3HOi 30poi
kareropii C, TOOTO micToJieTiB Ta peBosbBepiB. [Ipore 3akonompoexkrom Ne 5708 mependaueto,
110 BKa3aHy 30pOl0 Ha0yBaTH y BJIACHICTh MOXYTb JIUIIIE CIIOPTCMEHU-TPOMAJISTHH, SIKi JTOCATIIH
18-piyHoro BiKy, IO HE piJlle HDK ABAa pa3u HA piK OpajdM y4acTb y BCEYKpaiHCHKHX abo
MDKHApOJHHUX CHOPTUBHMX 3MaraHHix Yy CKiaai 30ipHMX KOMaHJ YKpaiHM Ta MaioTh
CHOPTHBHE 3BaHHS HE HIDKYE MaHCTpa CIIOPTY 3 BHUJIB CIIOPTY, Y NpaBHIaX CIOPTHBHUX
3MaraHb SIKUX Iepen0adeH0 BUKOPUCTAHHS CIIOPTHBHOI BOTHenanbHOI 30poi. Llum ocobam
HaJlae€Thesl paBo 30epiratu 30poo BIoMa 6e3 MOKIIMBOCTI 11 HOCIHHSL.

IMpoekrom Ne 5708-1 no3BonsieThbecss TMpUAOaHHS 1 HOCIHHS Takoi 30poi GizuuHUM
0ocobaM, a TaKOXK PeriiaMeHTY€EThCS MTOPSAAOK i1 3aCTOCYBaHHS.

OOunziBa 3aKOHONPOEKTH TMependavyaloTh CTBOPEHHS €IUHOTO Jlep)kaBHOTO peecTpy
nuBiIBHOT 30poi. Ilpore #oro aepskareneM B OCHOBHOMY 3akoHOmpoekti Ne 5708 Bm3HaueHo
MiHiCTepCTBO BHYTPIIIHIX CIpaB, a MOJOXKCHHSIMH aJbTEPHATHBHOTO 3aKOHOMPOekTy Ne 5708-1
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TaKUM JiepKaTesieM BU3HAaYeHO MiHICTEpCTBO FOCTHII, IKe HE FTOTOBE BECTH JaHuit peectp [1].

Buknanena iHdopmarisi 103BOJISIE OLIHMTH TENEPINIHIO CHUTYallilo, IO CKiajacs
HABKOJIO TIATOTOBKH 3aKOHOJABYOTO aKTy PETyIIOI0Y0ro O0Ir MMBUIBHOI 30poi, Ta 3po0HuTH
MPUIYIIEHHS PO Oy’K€ Maly HMOBIpHICTh HOTO yXBaJeHHS YKPaiHCHKHM NapiIaMEHTOM Xo4a
0 y rmepmomMy YUTaHHi.

OCHOBHHM TOSICHEHHSIM LIEOMY € Te, IO iCHYIOUHI CTaH peder y cdepi o0iry IuBUTEHOT
30poi 3aI0BOJIBHSAE TEPEBaKHY YACTUHY BITUYM3HSAHOI MOJITHYIHOI €JTH, SKa 3a IOTIOMOTOI0
BIIACHUX (PIHAHCOBHX CTaTKiB Ta BHCOKOTO COINIaIFHOTO CTAaTyCy Ma€ MOJIHMBICTH HAOyTTs
IpaBa Ha BJACHICTh PI3HOMAHITHUX DPI3HOBHJIIB IMBIIBHOI 30poi Bijf INIaJKOCTBOJBHOI 10
Hapi3HOI, 30KpeMa i KOPOTKOCTBOJILHOI (PEBOJIBEBEPIB Ta MICTOJIETIB) 38 JONOMOT'OI0 IHCTHTYTY
HaropojaHoi 30poi.

Bojanouac ju1st 611bIIOCT] 3BHYAIHIX TPOMa/ISH 32 TAKUX YMOB (DaKTHYHO OOMEKEHE IPaBo
BJIACHOCTI Ha IUBLUIbHY 30pOF0 (TIEPEIOBCIM 1€ CTOCYEThCS HAPI3HOT KOPOTKOCTBOJILHOT 30p0T).

Hamipy npuifHATTS 3rafaHoro BHIIE 3aKOHY BiOYBAIOTBCS MPOTSATOM HE OJHOTO
necarumitts, Titbku 3 1995 mo 2013 pik y Bepxosmiit Pami Ykpainm Oyino 3mificHEHO
IIOHAHMEHIIEe 1T ITHAALMTD CHPOO INPHUHHATTS 3aKOHY PO PETYIIOBaHHS 0OIry HWBUIBHOI
30poi, sKi BimoOpaXkeHi y IBaALSATH OJHIA peIaKilii BiIMOBITHIX 3aKOHOTPOEKTIB. [Ipumyckaro,
mo y mepion 3 1991-1994 pp. Taki cripobu Takok 3AIHCHIOBAIMCS HEOTHOPA30BO, alie PO HUX
MOKHa Ji3HATHUCS JIMLIE 3 arepoBoro apxisy BepxoBHoi Pamu Ykpainu [2].

HesBakaroun Ha HE3HAUYHy WMOBIPHICTH NMPUHHATTS 3aKOHY IPO 30pOI0 y CydacHHX
YKpalHCBKUX peajlisix, HoTpeda CycHiibcTBa y JaHOMY 3aKOHOJAaBUYOMY aKTi ICHYe Ta BUMarae
CBOE€T peasizarii.

Ha wmiiil moruisii, TOJIOBHUM HEIOJIIKOM Y HIArOTOBII BiJIOBIIHUX HPOEKTIB 3aKOHIB
Oyna 1 3aJIMIIAEThCA BIICYTHICTh Y IX HOPMax YiTKOi KOHCTpPYyKii (Mozeni) o0iry HuBLIBHOT
36poi (mani mozeni). Tinbku micist TOro, K OyzAe 4iTKO BU3HAYEHO OCHOBHI XapaKTEPUCTUKH
mi€el Momeii, MO)KHAa CIOJIBAaTUCh HA CHCTEMHICTh, KOMIUIEKCHICTB, JIOTIYHICTH Ta
0OIpyHTOBaHICTH MOJI0XKEHb 3aKOHY, 1[0 PErJIaMEHTy€e TIPaBO Ha LUBUIBHY 30pOIo.

[lig wac BWOOpY 3ramaHOi MoOIeNi HE MOXKHA ITHOPYBAaTH OO0 €KTHBHI peaiii, 1Mo
BU3HAYAIOTh CYYaCHHUH CTaH yKpaiHCHKOTO CYCIIIILCTBA Ta JAEP>KaBH, 3arajibHi Ta MPaBOBi piBHI
cBimoMocTi Hammx rpoMajsH. KpiM Toro, He moTpiOHO 3a0yBaTh mpo (QakTHIHE TepeOyBaHHS
HaIoi Jep)KaBd B YMOBAaX «OCOOJMBOTO MEpioay», CIPUUMHEHOTO «TiOpHAHOI0» arpeciero
HAIIIOTO MIBHIYHO-CXIAHOTO cycima. Takox mig dYac BHpIMICHHS MMOPYHIICHOT NpoOaeMu
HEeOoOXIiTHO BpaxOBYBaTH Taki crienudivHi, aje aye Ba)KIIUBI aCIeKTH, sK: ICTOpIsl, TpaJnLis
Ta KyJIbTYpa IOBOPKEHHS YKPaiHIIiB 31 30pO€Eto.

CkJaZioBl €JeMEHTH MOJielli He TOBUHHI CYyNEpeuuTH OJWH OJHOMY, HE MaTu
OUEBHJHUX UM IPUXOBAHHUX HEOOIPYHTOBaHMX IpedepeHiiil AIs TUX YH IHIIMX KaTeropiit
IPOMa/IsiH, CTAaBUTH Y HEPiBHI YMOBH MMOTEHIIHHUX BJIACHHUKIB 30poi.

IMepmmit i BakiMBUI KpOK MiJx 9ac (HOPMyBaHHS MOZEI CTOCYETbCS BH3HAUCHHS
MIEPEeNTiKy Pi3HOBUAIB IUBUIBHOT 30pOi, SIKi MaOTh OYTH JO3BOJICHI 10 00iry B HamIiil KpaiHi.

Cepen TpOEKTIB BIANOBIIHUX 3aKOHOIABYMX aKTiB 3apeeCTPOBAHMX HATelep B
YKpaiHCBKOMY TapiaMeHTi, y cT. 5 3akoHomnpoekty Ne 5708 Bim 25 uwepBHs 2021 poky «IIpo
MPaBO Ha I[HBUIPHY BOTHEMAIBbHY 30pOI0» OO0 KaTeropifi IMBLIEHO-BOTHEMANBHOI 30poi
NPOIIOHYEThCST BIJHECTH: A — aBTOMAaTHYHY BOTHeNajbHy 30poto; B — rimamkocTBOJBHY
KOPOTKOCTBOJIbHY BOTHENAIBHY 30porfo (TpaBMarnuHy); C — KOPOTKOCTBOJBHY BOTHEHAIBHY
30pofo, (3a BHHATKOM TJIaJKOCTBOJIEHOI KOPOTKOCTBOJIBHOI (TpaBMaruuHOi) 30poi); D —
JIOBIOCTBOJIbHY BOTHENANbHY TJIJKOCTBOJbHY 30po10; E — [OBrocTBOJIbHY BOTHENAIbHY
Hapi3Hy i KOMOiHOBaHyY BOTHeNAILHY 30poro [3].

Bognouac y ct1. 5 3akononpoekty Ne 5708-1 Bix 13 mumas 2021 poky «IIpo mpaBo Ha
CaMO3axHUCT Ta BOJIOJIHHS IMBIIBHOIO 30po€io» 3aikcoBaHO, MO B YKpaiHi HUBUIBHA 30pos
MOJIIISIETBCS Ha TaKi KaTeropii: A — aBTOMaTH4YHA BOTHeNanbHa 30pos; B — moBrocreonbHa
BOTHETIAJIbHA TJIaJKOCTBOJIbHA 30posi, IMHeBMarnyHa 30pos kaiiOpy Oimbme 4.5 MM Ta
HIBHAKICTIO mocTpity nmonax 150 m/c, 30post mig Habdii «drobepa» kanibpy Oinbmie 4 mm; C —
KOPOTKOCTBOJIbHA Hapi3HAa BOTHENAJbHA 30pOs Ta TIJIQJKOCTBOJBHA KOPOTKOCTBOJIBHA
BOTHemNasibHa 30post (MeHII JneranbHOi Jii); D — moBrocrBonbHa BOTHeNalbHA Hapi3Ha 1
KOMOiHOBaHa BOTHeMaabHa 30post [4].

VY nonoxenHsx unHHOI 3apa3 IHcTpykmii «IIpo moOpsmoK BUTOTOBICHHS, MpUIAOAHHS,
30epiranHs, o0JiKy, MEPEBE3CHHS Ta BUKOPUCTAHHS BOTHEMAIBHOT, THEBMATUIHO1, XOJIOTHOT i
OXOJIONIEHOT 30poi, NPHUCTPOIB BITYM3HSAHOTO BUPOOHHUIITBA JJS BIACTPIAY TATPOHIB,
CHOPAIKEHNX TYMOBHMH 4YH aHAJIOTIYHMMH 32 CBOIMH BJIACTUBOCTSIMH METaIbHUMHU
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CHapsilaMy HECMEPTEJIBHOI i, Ta MaTPOHIB JI0 HUX, & TAKOXK OOENpUIaciB 10 30poi, OCHOBHUX
yacTHH 30poi Ta BUOYXOBHX MaTepiaiiBy, 3aTBEpIKEHOI BianoBiqHuM Hakazom MBC Ykpainu
Bix 21 cepmas 1998 Ne 622, He icHye MOHATTA OUBLIBHOI 30poi, a y myHKTI 8.1 3a3HaueHOTO
HOPMAaTHBHO-TIPAaBOBOTO aKTy 3aikcoBaHO, IO JO3BUIbHA CHCTEMa, sKa 3IIHCHIOETHCS
opraHaMH TIOJIIii, IMOMMPIOETHCS Ha OOWOBY Hapi3Hy BIHCHKOBHX 3pa3kiB 30poio ado
BUTOTOBJICHY 3a CIICI[iaIbHUM 3aMOBJICHHSM, OXOJIOIIEHY, HEHTpami3oBaHy, HECydacHY,
CITIOPTUBHY, MUCJIMBCHKY BOTHENAJIbHY 30p0orfo, 00#OBI mpumacu 10 30poi, OCHOBHI YacTHHHU
30poi, MHEBMAaTWYHY, XOJOAHY 30pOI0, NHPHUCTPOI Ta MATPOHM [0 HHUX, IO HAJEKATh
MAPUEMCTBAM, YCTaHOBaM, OpraHi3allisM, cy0’eKTaM TocroJaproBaHHs Ta rpoMasisiHaMm [5].

Ha »anp, y 3MicTi BKa3aHHX BUILE 3aKOHOIPOEKTIB, NPUCBIYEHUX OOIry LUBLIBHOT
30poi, He 3amporoHOBaHE BU3HAYCHHS LMBLIBHOI 30poi, iX aBTOpM OOMEXKHIIHMCS JHIIE
MepeslikoM KaTeropiif, Ha sKi MNOJINsA€TbCS LeW pizHOBUA 30poi. Takoxk Tmo3a yBaroro
3IMIIAETBCS TOBHUH mepemik cdep 11 npusHaueHHs. Jlng miksimauwii wmiei mporanuHu
MPOIIOHYETHCS BIACHE BU3HAYCHHS YUBLIbHOI 30poi, Tl AKOI HEOOXITHO PO3YMITH JI03BOJICHY
Ut 00iTy ZIepKaBOI0 BOTHETANBHY Ta XOJOAHY 30polo, IO MOXE 3HAXOIUTHUCS Yy BIACHOCTI
¢ismganXx 200 MOpUAMYHHX OCi0 3a yMOB HAasABHOCTI 3aKOHOMAaBYO (HOPMATHBHO)
nepe10a4eHoro JO3BOIY 3 METOIO TIOJIFOBAaHHS, CAMOOOOPOHH, 3aHATTS BiAMOBITHUMH BHIAMU
CIOPTY, KOJICKI[IOHYBaHHS, BUKOPHCTAHHS y MHCTELBKO-KYJbTYpPHUX c(epax (KiHO, Teatp,
My3eiiHa cmpaBa Ta iH.). J[0 TOHATTS «UWBUIbHA 30pOs» HAJIEKUTh MHUCIUBCHKA 30pof,
cropTuBHA 30posi, 30posi caMOOOOPOHM, KOJEKIiiHA 30pos, CHTHalbHA Ta [eaKTHBOBaHA
30pos. Jlo konma HUBIABHOI 30poi HE BXOISITH MPEAMETH, SKi MAaOTh IHIIE  I[LIHOBE
NpU3HaYeHHs (HANPHKJIIa[, Tocrnogapie abo KyXoHHeE).

Cepen HaMOLIBII XapaKTEPHUX O3HAKAX Ti€l YM iHIIOI MOAEi 00Iry IUBLIBHOT 30poi €
MOJKJIMBICTh BUKOPUCTAHHS 30poi i1 caMOOOOPOHM Ta MaTH MPaBO BIACHOCTI (HacaMIepen
it izngHOI 0cOoOM) Ha Hapi3HY 30pOI0 Ta HOCIHHS KOPOTKOCTBOJIGHOI Hapi3HOI 30poi s
camo3zaxucty. HaBeneri Bumie 3akoHOTpoekTH Ne 5708 ta Ne 5708-1 3a00poHAIOTH (i3UIHIM
ocobaM MaTH y BIACHOCTI aBTOMATHYHY BOTHENAJNbHY 30pO0, TaK CaMO OCTaHHIN
3aKOHONPOEKT Tependayae IMpaBO BIACHOCTI TPOMAIsiH Ha KOPOTKOCTBOJBHY HapizHY
BOTHETIAJIbHY 30pOf0 Ta HOCIHHS 1, IO CBIQYWTH NPO HAMAaraHHSA aBTOPIB 3aKOHOIPOEKTY
Ne 5708-1 3anpoBamutu B YKpaiHi TiOepanbHO-T03BUIEHY (3MIlIaHy) MOJIENb 00Iry IUBUIEHOT
30poi Ha 3pa30K, Mo i€ Y TaKUX KpaiHax, sk MonmoBa abo Uexis.

Ha mo10 1yMKy, Taka HOBAI[isl € TIEPeIYacHOI0 3 OISy Ha Ti YHACIICHHI HECIPHUATIUBI
00CTaBUHHM, Yy SIKMX 3apa3 ONMHMIKCS YKPaiHChbKHH Hapoj, CYCHIJIbCTBO 1 Jep)kaBa. 3a yMOB
HEroTOBHOCTI YKpaiHH A0 3MillIaHOi CXeMH, PO3IsIaTH MOXKJIMBICTH il y Hamii kpaini
nibepanbHOi Mojeni o0iry 1uBiibHOI 30poi Ha 3pazok CIHIA Burssizae HEJIOTIYHHUM Ta
HEJIOIIbHIM.

Tepen TuM, sik JiOepaTi3yBaTH 3aKOHOIABYE 3a0€3MCUCHHS Oy Ib-KO0i BaXITHBOI COIIAITLHOT
chepu (ocBiTa, OXOpPOHA 3IOPOB’S, OOIr CLILCHKOTOCIIONAPCHKOI 3eMJIi, OOIr HMUBLIEHOI 30poi
TOIII0), HAacaMIlepe| MOTPIOHO BiTHOBHUTH 1i HOpMaJIbHE, TIO3UTHBHE (DyHKIIIOHYyBaHHS. [loromprecs,
KOII Ha pyKaxX y TPOMaJsH 10 5 MUTBHOHIB OJMHUIG HENeradbHOI 30poi, MOBa PO BiIIOBIIHY
JIEPETYIIALII0 BUTIIIAE SIK IEBHE 3HYIAHHS HaJl 37I0POBHUM TITy37I0M.

Takox 3a TmOCWJIEHWH Harisag 3a o00iroM 30poi BHCTYyNarOTh HeOe3MmiacTaBHI
3aCTEPEXEHHsI 100 ICHXOJOTIYHOIO0 CTaHy HEeMaJloi KUIBKOCTI TPOMAaJsiH,  BHIAJIKH
CITPOBOKOBAHOI  Pi3HOMAaHITHUMHU  COIaJIbHO-TIOOYTOBUMHU  HeTapasjamu jenpecii  abo
MEePEOIiHKHA BIACHUX MOKIIMBOCTEH BIaCHUKaMH 30poi.

Kpim Toro, Tte3a mpo HEMOXJIMBICTE pO3IMHUpPEHHS 00iry nuBiabHOI 30poi
MAKPITUTIOETHCS ICHYBAHHSAM HEMOOAMHOKHX TPEIECHTIB MaCOBUX PO3CTPLTIB Y HABYAIBHUX
3aKyaax B OKpeMmux KpaiHax cBity (macammepen CHIA i Pocii) Ta HemomgaBHO BHSBICHOIO
CBY migroTroBKOI Takoro 3JIOYMHY JBOMa CTyJIEHTAaMHM KoOJie[UKy Ha YepkammHi, sKi
«aHOHCYBAITM» LW TepakT 4epes 3a00poHeHyY B YKpaiHi conmMepexy «Bkonrakre» [6].

Ha mixcraBi BUKIQAEHOro MOKHA KOHCTAaTyBaTH, IO JO3BUIBHA MOZENb 3
JIOMIHYBaHHSAM IMIICpATHBHHAX METOJIB IIiJ] Yac peaii3aiii KOHTPOJIbHO-HATISI0BUX (HYHKIIH
3abe3neueHHs 00iry IMBUIBHOT 30p0Oi — OCh Ta ONTHUMaJbHA OpraHizalliiiHa KOHCTPYKIIs, sKa
Ha TemepimHid yac HeoOXimHa YkpaiHi. Ha 3amepedeHHs OIOHEHTIB, IO Takui BUOIp €
HEIEMOKPAaTHYHUM, MOXHA BiIMOBICTH MOPaJ0I0 03HAMOMHTHCS 3 iCHYIOUHM IOPSIKOM O0Iry
30poi y Takoro CBiTO4a €BpONEWCHKOI nemokpartii sk Benmuka Bputanis, ge IifoTh >KOpCTKi
npaBmiIa i 0OMEXEeHHsI 1010 BOJIOMIHHS IUBUILHOIO 30po€ero. 3 wacom, depe3 15-20 pokis, 3a
YMOBH, SIKIIIO Hallla KpaiHa HapemTi BUiIe Ha ICTHHHUH MIJISX MUBUTI3AiHHOTO PO3BUTKY, Ta Y
MepeBakHO1 OiMbImIOCTI I T'poMaisH piBHI 3arajilbHOI Ta IPaBOBOi CBiOMOCTI OyayTh
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HAOJIDKATHCS JI0 3arallbHOEBPOICHCHKUX MOKAa3HHKIB, a KyJbTypa MOBOUKECHHS 31 30po€ro
HaOyze Oe33amepeyHux MO3UTUBHUX OI[IHOK, — JIMIIE TOMAI 32 HasIBHOCTI YiTKO ChOpMOBAHOTO
CYCIIUTBHOTO 3aIHTy, HUIKOM MOXJIHBO Oyzae nemo mepedopMyBaTd BiTUH3HAHY HO3BITBHY
MoJIeNb 00ITy IUBIIFHOI 30poi 3a JOMTOMOTOI0 OKPEMHUX JTi0epaTbHUX €JIeMEHTIB.
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ABSTRACT

Yevhen Kurinnyi. On the model of civilian weapons circulation in Ukraine. The article deals
with a topical issue — the choice of a model of civilian weapons in Ukraine. In particular, it has been
noted that the main features of the regulation of relations in the field of civilian weapons in Ukraine is
that this regulation does not have appropriate legislation (it, as in the USSR, regulated by order of the
Ministry of Internal Affairs), is within the permit model, de jure circulation of civilian short-barreled
weapons for self-defense (although the institute of prize weapons de facto provides such an opportunity
for certain categories of citizens), and the fact that the problem of improving the legal framework in this
area is not solved in our country almost since independence, ie since 1991.

It has been noted that the main shortcoming in the preparation of relevant draft laws on weapons
was and remains the lack of a clear design (model) of civilian weapons in their rules. Only after the main
characteristics of this model are clearly defined, one can hope for the systemic, comprehensive, logical
and reasonable nature of the provisions of the law governing the right to civilian weapons.

When choosing this model, one cannot ignore the objective realities that determine the current
state of Ukrainian society and state, namely the «special period» caused by the «hybrid»aggression of our
northeastern neighbor, the general and legal levels of consciousness of our citizens and culture of
treatment of Ukrainians with weapons.

It is proposed to define civilian weapons, in particular, they are firearms and melee weapons
allowed for circulation by the state, which may be owned by individuals or legal entities subject to a
legally (regulatory) permit for hunting, self-defense, sports, collecting, use in artistic and cultural spheres
(cinema, theater, museum business, etc.).

The author has stated that the permitting model with the dominance of imperative methods in the
implementation of control and supervisory functions to ensure the circulation of civilian weapons — this is
the optimal organizational structure, which is currently needed in Ukraine. In time, in 15-20 years,
provided that our country finally embarks on the true path of civilizational development, and the vast
majority of its citizens, the levels of general and legal consciousness will be closer to European standards,
and the culture of weapons will receive unquestionable positive assessments. — only then, in the presence
of a clearly formed public demand, it will be quite possible to reform the domestic licensing model of
civilian weapons with the help of certain liberal elements.

Keywords: weapons, administrative law, civilian weapons, weapons circulation model, public
relations, permit system, imperative method.
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Auppiii Kyuyk. TEOPETUKO-ICTOPAYHI ACHEKTH NPUMHATTS 3ATAJIBHOIL
JEKJAPAIII IIPAB JIFOJJUHMU. BucsitineHo okpeMi aclieKTH NpUIHATTS 3araibHoi Aekapanii mpas
JIOAWHHA. AKLIEHTYETHCS yBara Ha pi3HUX TIIyMadeHHSX JIFOACHKUX MPaB AepKaBaMu, IO BiZoOpa3wiIoch
Ha mporeci NpUHHATTS 3araipHOi Aekiapalii mpaB JIOAWHU (y KOHTEKCTI HEHiATPUMAaHHS IIHOTO
MDKHApOJHOTO aKTa HU3KOIO AEpKaB Yepe3 pi3He CIPHUHATTSA CYTHOCTI Ta 3MICTY JIFOJACHKHX IIPaB).
3a3HavaeThes, mo xoua Kowmicii 3 JMIOICBKHX MpaB, sika Oyiia CTBOpEHa Uil Po3poOKH 3araiabHOi
JieKJIapanii JF0CbKUX TpaB i ckiaganacs 3 18 wieHiB, M0 Mpe3eHTyBaNN Pi3HUX KYJIbTYPHI, HONITHYHI Ta
peniriiiHi Tpymy, oJHAK 1€ He 3amolirio pi3sHUM TIyMadeHHsM SIK JIIOJCHKHX MpaB, Tak i 3araibHOl
JieKyapanii mpaB JIOJWHY, 30KpeMa. Haroiomyerscs, Mo MoYrHao4H 3 Ipyrol mojgoBHHU XX CTONITTS
OyJio MPUHAHATO HU3KY MDKHApOTHHX aKTiB, MPEAMETOM PETYJIIOBAaHHS SKHX € JIIOACHKI mpaBa. Uu He
HalmepmuM 3 HUX Ta HAMOINBII BaroMuM y MIKPEriOHaJbHOMY acHeKTi € 3aranbHa IeKiapaiis IpaB
MIOAWHH, sKa Oyma mpuiiHaTa y 1948 pomi Ta crama CBOEPIAHOI BIINOBIAMIO MIKHAPOIHOTO
crmiBTOBapuCTBa Ha J[pyry CBITOBY BiliHY

Bin3HauaeThesl HeOCTaTHS yBara IpaBHUKIB 10 POOIEMaTHKU IPUHHATTS 3arajibHOT JeKiapartii
IpaB JIIOAWMHU SIK TaKoi, IO JO3BOJISIE Kpalle 3pOo3yMITH INPHPOAY JIOJACEKMX MpaB depe3 Taki iX
BJIACTUBOCTI SIK yHIBepCalbHICTh Ta pessATHBI3M. OJHHM 3 YMHHHKIB HEZOCTATHHOTO BHBYEHHS I[HOTO
MIUTaHHS € HAJIEXKHICTh 3arajbHOi AeKnapalii npas JIOIUHYU IO M SKOTO MpaBa. X04a MiKHAPOHI Cy10Bi
IHCTHTYII1 B’)K€ HEOJHOPA30BO BKa3yBad Ha 3000B’A3aIbHUI XapakTep HopM wiel Jekmaparii.

AHaI3yIOTECS Pi3HI YNHHUKN HEOJHO3HAYHOTO CIPUHHATTS 3arajbHOI NeKIapallii mpas JIOHHN:
1) peniriiiauii (3aranbHa IeKjIapaiis MpaB JIOIUHHA BiATBOPIOE TEOPIIO JIIOACHKUX IPaB, 3aCHOBaHY Ha
MpiOpUTETI JIOAWHH, HA TpPaBi JIOAWHH HAa BIIBHUH PO3BUTOK CBOEI OCOOHMCTOCTI, IO BKIIOYAE 1
MOJKJIUBICTh 3MiHIOBAaTH CBOI IIEPEKOHAHHS, PEIIiTifo, a TAKOX Ha PIBHOCTI y MpaBax >KiHKU Ta YOJIOBIKa);
2) nomiTHYHUE (BIAMOBIAHO 1O «IyXy» IOro MikHapomHoro akra SOft law, ocHoBHOIO HiHHiCTIO €
JIIOJIMHA, a He IeprKaBa UM KOJIEKTHB; HECYMIiCHICTh J{exapanii 3 anapreinom).

3po06aeHO BHCHOBOK, IO MiArOTOBKA Ta MPUHHATTS 3arajbHOi JeKiapalil mpaB JIOJUHU Maike
HE BHCBITJIIOETBCS Yy HaBYaIbHIM NpaBHUYIA JiTepaTypi, IO He CHpusie BCEOIYHOMY pPO3YMiHHIO
3axXiTHOTO KOHIIETITY JIFOACHKUX MIPaB Ta PESATHBI3MY B IHTEpIPETAIlii JIIOACEKAX MPaB SIK SBUIIA B MEXKAX
PI3HUX NPAaBOBHUX KYJIBTYP.

Knwuoei cnosa: 3acanvna dexnapayis npas moouHu, AH0OCHKI npasa, nputiHammsi 3a2anvHoi
OeKknapayii npas I0OUHU, PEIMUBI3M TIOOCLKUX NPAB, YHIBEPCANbHICIb THOOCLKUX NPAB.

Relevance of the study. Human rights recognition and protection is one of the crucial
directions of a democratic state at present. This provision fully applies to Ukraine as in
accordance with Art. 3 of the Constitution human being rights implementation is declared to be
the fundamental obligation of the state [1].

Since the second half of the twentieth century, a number of international instruments the
subject of which is human rights have been adopted. Perhaps the first and the most important
of them in the interregional aspect is the Universal Declaration of Human Rights that was
adopted in 1948 and became a kind of response of the international community to World War
Il. However, the process of this international act adopting is still somewhat vague among
lawyers. The preparation and adoption of the Universal Declaration of Human Rights is hardly
covered in the legal literature that does not contribute to a comprehensive understanding of the
Western concept of human rights and relativism in the interpretation of human rights as a
phenomenon within various legal cultures.
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The term «generality» in the title of this international act and the fact of its adoption, in
my opinion, is a factor in creating a kind of illusion of a common understanding of the content
of this legal category by the United Nations member states. And it is the coverage of the
Universal Declaration of Human Rights preparation and adoption process that allows us to
understand the differences in the human rights phenomenon interpretation existing in the late
first — early second half of the twentieth century in various legal cultures.

An additional factor stipulating the choice of the Universal Declaration of Human
Rights adopting process is the legal nature of this international act. Thus, as it is well known,
there is a conditional division of international legal norms into those that constitute hard law
and those that constitute soft law in international law. Herewith, as it can be seen from the very
names of the «parts» of law, the first of them is generally mandatory and provides for certain
sanctions for violating the rules, the latter is not mandatory and does not contain sanctions for
failure to comply with the relevant provisions, and expressed intentions. At the same time,
although the Universal Declaration of Human Rights belongs to soft law, international judicial
institutions have repeatedly noted the need to comply with the provisions of this international
act. Thus, the binary nature of the Universal Declaration of Human Rights influences the
interpretation of its provisions on the understanding of human rights and their content.

Recent publications review. The outlined issues are little-studied by legal science. Thus,
some its aspects have become the subject of epistemology by S. Golovaty, who notes important
terminological aspects of the Universal Declaration of Human Rights adoption. Thus, according
to a domestic scientist, during the preparation of this document the world community
intentionally abandoned the use of the term «the rights of man» in favor of the term «human
rightsy»: «The authors’ intention of the UN instrument of 1948 to change «the rights of man» to
«human rights» had a clear desire to emphasize the transcendent nature of the rights proclaimed
by the Declaration. And in this regard it is crucial that the English word human is exactly the
same as the Ukrainian word human in the following sense: 1. Adj. to people // Belonging to
people // inherent in man (Human being — man; Human race — humanity)» [2, p. 8].

In addition, S. Golovaty partially analyzes the fact that not all states supported the
Universal Declaration’s of Human Rights adoption, refraining from making a decision.

M. Hnatovsky and O. Poedynok covered some aspects of the Universal Declaration’s of
Human Rights adoption examining this act as part of general customary international law. The
authors concluded that «the Universal Declaration should be considered as a document
containing the basic universally recognized principles and norms of international human rights
law in modern international law. The practice of its application by states and international
judicial institutions shows that the Universal Declaration is an integral part of general
customary international law and is the basis for the development of international treaty law in
the field of human rights» [3, p. 23].

The Universal Declaration of Human Rights is the result of «implementation of
proposals on the inclusion of a section on human rights into the draft UN Charter. However,
due to the fact that the mentioned section because of its complexity jeopardized the adoption of
the main part of the draft, it was decided to remove it from the Charter and replace it with a
Declaration» [4] — notes T. Latkovska.

O. Sheredko’s paper «Genesis of Human Rights Consolidation in International Law»
elucidates individual aspects of the Universal Declaration of Human Rights adoption. The
author analyzes a number of documents that prompted the adoption of the Universal
Declaration of Human Rights: the Declaration of International Human Rights, the Declaration
of Human Rights, the International Bill of Human Rights in her paper [5, p. 252-261].

The research paper’s objective is to emphasize scientists’ attention to the necessity for
systematic and comprehensive coverage of historical aspects of the Universal Declaration of
Human Rights development and adoption that will be the basis for a comprehensive and
objective interpretation of the essence and content of human rights.

Discussion. The Second World War has become the attractor of the Universal Declaration
of Human Rights adoption. Until now, human rights have been perceived purely from the
standpoint of a domestic phenomenon. The outlined issues could acquire a regional character
without having a precedent character only in certain cases related to international relations.

It was the Second World War that raised the issues of the relationship between the
individual and the state, the individual and the collective, proving that it is a person who must
have the priority: the collective (the state) cannot order a person to determine his way of life
and realization of his own potentials, etc. (I do not deny the existence and the necessity of
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general rules existence that should be followed by a person within the society, but these rules
must have a limit, by which, in particular, human rights and human dignity are; therefore, |
emphasize once again the necessity to implement the provision on the priority of a person and
his rights over the interests of the state in a democratic society).

The Human Rights Commission was ingaged in the Universal Declaration of Human
Rights draft preparation. On behalf of the Secretary-General of the United Nations, the task of
preparing this document was entrusted to Canadian John Peters Humphrey.

The Human Rights Commission itself, according to the official portal of the United
Nations, consisted of 18 members who were representatives of various political, cultural and
religious groups. The editorial board was chaired by Eleanor Roosevelt, the widow of US
President Franklin Roosevelt. She was accompanied by Rene Cassen of France, who drafted
the Declaration, the Committee’s Rapporteur, Charles Malik of Lebanon, Vice-Chairman Peng
Chung Chang of China, and John Humphrey of Canada, Director of the UN Office of Human
Rights, who drafted the Declaration. But it was Mrs. Roosevelt who was recognized as the
driving force behind the Declaration adoption [6].

It is worth noting the desire of the authors of the Universal Declaration of Human
Rights to take into account the pluralism of the human rights category interpretations,
involving representatives of various social groups in the work of the Human Rights
Commission, however, there were only 18 people.

In this context, S. Waltz’s study of the analysis of four political myths about the Universal
Declaration of Human Rights adoption deserves attention, including sponsoring the declaration
developers and reproducing human rights propaganda in its content in the interpretation of
Western states. Let me note that the above mentioned author came to the conclusion that each of
the four political myths «contains a piece of truth, and each of them is also misleading». The
author emphasizes that when the historical role of large states in human rights promoting is
exaggerated, the role and contribution of small states is not noticed [7, p. 437—448].

In general, it should be noted that beginning with the Art. 1 of the Universal Declaration
of Human Rights with the words «All people are born free and equal...», the developers of this
document reproduced the idea of human rights universality, their global nature that is not
limited to the borders of a state or even a region.

«As a common standard of achievement for all signatories, the Universal Declaration of
Human Rights is an essential cornerstone of modern human rights history, relying on ancient
modern philosophy, responses to the horrific crimes of World War Il and various visions of
human rights future standards. Despite the differences of opinion between many editorial
parties and states, the Universal Declaration of Human Rights eventually went beyond the
conflict, forming the basis of a moral compass for all mankind» [8] — this is how one foreign
researcher assesses the significance of this international act.

At the same time, it is worth emphasizing another aspect of the Universal Declaration of
Human Rights adoption, namely, the voting process revealing the existence of various
interpretations of human rights that was manifested in not unanimous support for the adoption
of the international document. According to the analysis of this process, the factors of human
rights content various perceptions were the following:

1. Religious factor. The Universal Declaration of Human Rights reproduces the theory
of human rights based on the priority of a person, on the human right to the free development
of one’s personality, which includes the possibility to change one’s beliefs, religion, and
equality of rights for women and men. In part, these provisions are reflected in Art. 16 and 18
of the Universal Declaration of Human Rights which determined the behavior of Saudi Arabia
representatives: not to support the adoption of the Universal Declaration of Human Rights.

Public life in this state is determined by its theocratic nature and the status of «state of
two mosques» (there are mosques on its territory that are the two largest shrines in Islam). The
theocratic nature of the social system (as well as of the state’s one) can not but be reflected in
the perception of legal phenomena, and human rights in particular. It is Islam through which
the category under study should be interpreted. At the same time, we should not forget about
the slightly different perceptions of the position of men and women within the Islamic world.
Therefore, neither the provisions on equality of men and women in rights, nor the freedom of
choice of religion, renunciation of religion, the possibility of not practicing any religion at all
are quite ambiguously perceived by a religious person, and religious society.

The non-acceptance of these provisions (regarding the equality of all people in their rights,
regardless of gender, as well as freedom of belief) is largely contrary to the human rights theory that
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is formally reflected in the text of the Universal Declaration of Human Rights.

2. Political factor. The abstention from voting for the adoption of the Universal
Declaration of Human Rights by the Republic of South Africa was largely stipulated by the
racial discrimination against African peoples policy carried out within that state.

And this state of politics was incompatible with the rights proclaimed in the Universal
Declaration of Human Rights. In addition, in accordance with the «spirit» of this international
soft law act, a person is the main value, not the state or the collective, which also did not
correspond to the policy of the Republic of South Africa of that time. Apartheid is
incompatible with the Western concept of human rights, as well as any other state of neglect of
human rights through any feature, namely, race, gender, age, nationality, etc.

It should be noted that it is human rights that are the means limiting state power in this
context, preventing arbitrariness of public authorities, and serving as a criterion for
determining the effectiveness of the state. «According to the democratic tradition, the social
purpose of authorities is defined as serving the people and is detailed in the specifics of
services providing» [9, p. 13-20], said P. Petrovsky.

That is why undemocratic states deny human rights by nature, do not recognize human
rights inalienable nature, their inalienability and try to convince of that that it is the state that gives
rights to people, determines human rights boundaries, the order of their implementation and so on.
Accordingly, the essence of the studied category is distorted, moreover, a completely different
phenomenon is called as human rights, for example, benefits and privileges, and so on.

As | have repeatedly emphasized, most states have recognized the existence of
inalienable (natural) human rights at present. This, in turn, necessitates the implementation of
the principle of «a state is for a person» and not «a person is for a state», actualizing
psychological and sociological approaches to understanding law. Law should not be seen as a
formally defined rule of conduct established and protected by the state. This rudiment of the
Soviet machinery system still exists in some «democratic» states.

The abovementioned allows us to understand the position of the Soviet Union and its
satellites that also did not vote for the Universal Declaration of Human Rights adoption (abstained).

«We cannot be muddled from our position with demagogic cries and sobs that it is
impossible, they say, to restrict human freedom, and human rights. Yes, it is possible if this
freedom is used to the detriment of the public good and the interests of the people» [10],
stressed A. Vyshinsky.

At the same time, it should be noted that despite miscellaneous human rights
interpretations, it can be avouched that the Universal Declaration of Human Rights is not
merely the result of the objectification of Western human rights theory, though this
international act embodies the very universal perception of human rights. In this context, we
should mention the scientific research by H. Christensen on the historical aspects of the
Universal Declaration of Human Rights adoption. The author analyzes the reactions of the
main participants in the process of working on the adoption of the document under study, and
the contributions of the main actors in this paper. He shows that the lIgislation regime of human
rights was conditioned by a negotiation involving different countries from different continents,
cultures and religions. The author demonstrates the importance of small states for the adoption
of human rights standards as international law. He refutes the idea that the human rights regime
is a Western project [11, p. 112-117].

«Along with other documents and protocols that emerged from the ashes of World War
I1, a concert of legal and political means aimed at promoting lasting peace was created. Thus, it
gained a high level of recognition and legitimacy and became the standard basis for global
human rights determining» [12].

Conclusions. Thus, creating an international act that was to enshrine human rights, to
embody the ideas of equality in human rights, their universal and general nature, the Commission
on Human Rights involved representatives of various groups, including distinctions in political,
religious and other views. However, when the Universal Declaration of Human Rights was
adopted, not all states voted in its favor. Eight states have refrained from supporting it which was
stipulated by a number of religious and political factors. At the same time, various interpretations
of human rights by various states do not deny their universal nature.

Covering the human rights issue it is advisable to disclose the process of preparation
and adoption of the Universal Declaration of Human Rights which will allow systematically
and clearly understand the nature of human rights, differences in the activities of various states
concerning human rights implementation.
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ABSTRACT
The article deals with covering certain aspects of the Universal Declaration of Human Rights
adoption. Emphasis is placed on different interpretations of human rights by states that was reflected in
the process of adopting the Universal Declaration of Human Rights (in the context of non-support of this
international act by a number of states due to different perceptions of human rights essence and content).
It is noted that although the Human Rights Commission, which was set up to draft the Universal
Declaration of Human Rights and consisted of 18 members representing various cultural, political and

ISSN 2078-3566 135



Hayxkosuii ¢icnux J/IYBC. 2021. Cneyianonuii sunyck Ne 2

religious groups, this did not prevent different interpretations of both the Human Rights and the Universal
Declaration of Human Rights in particular. It is noted that since the second half of the twentieth century a
number of international acts the subject of which is human rights have been adopted. Perhaps the
Universal Declaration of Human Rights adopted in 1948, is the first and the most important of them in the
interregional aspect and became a kind of response of the international community to World War 11.

There is a lack of attention of lawyers to the adoption of the Universal Declaration of Human
Rights as that that allows a better understanding of the human rights nature through their properties such
as universality and relativism. One of the reasons for the insufficient study of this issue is the affiliation
of the Universal Declaration of Human Rights to soft law. However, international judicial institutions
have repeatedly pointed to the binding nature of the provisions of this Declaration.

Various factors of the Universal Declaration of Human Rights ambiguous perception are
analyzed, among them are the following: 1) religious (Universal Declaration of Human Rights reproduces
the theory of human rights based on human priority, the human right to free development of one’s
personality, including the ability to change one’s beliefs, religion, and equality in the rights of women and
men); 2) political (in accordance with the «spirity» of this international soft law act, the person is the main
value, not the state or the collective; incompatibility of the Declaration with apartheid).

It is concluded that the Universal Declaration of Human Rights preparation and adoption is hardly
covered in the legal literature that does not contribute to a comprehensive understanding of the Western
concept of human rights and relativism in human rights as a phenomenon within different legal cultures
interpretation.

Keywords: Universal Declaration of Human Rights, human rights, adoption of the Universal
Declaration of Human Rights, relativism of human rights, universality of human rights.
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IMocranoBka mpodJemu. Po3bynoBa comianbHOi, MPaBOBOI JiepKaBU BiJOyBa€TbCS Y
CKJIaJIHUX YMOBax i HOTpeOye BJOCKOHAJICHHS JIsUTbHOCTI BCIX JIEPXKABHUX OpraHiB. 3HAYHOIO
MIpOI0 II€ CTOCYETBCSA [isUTbHOCTI TPAaBOOXOPOHHHWX OpraHiB, Ha fKi IIOKJIAJA€THCS
3a0e3neueHHs OXOPOHH Ta 3aXHCTy 0COOH ¥ IepKaBH Bill IPOTUIIPABHUX TOCSATaHb.

3II0YMHHICTS HE € BUHAXOJIOM CHOTOJICHHS, a CYIPOBOKY€E PO3BUTOK JIFOACTBA HA yCiX
eramax Horo po3BHTKY. BoHa fime B HOTY 3 PO3BHTKOM HAayKOBO-TEXHIYHOTO IIPOTpECy, a B
eSIKUX BHIIAIKaX BHKOPHCTOBYE HOro 3m00yTKHM IIBUAIIE, HIXK y CYCHUIBHO KOPHCHIN
misotbHOCTI JoguHH. CBiAYEHHSAM IIhOMY € BHKOPHUCTAHHS 3JIOYMHILIMH MU peaitizarii
3JI0YMHHOT METH CYYacHHMX JIOCSTHEHb HAyKOBO-TEXHIYHOTO MpPOTpecy, MOXKIMBOCTEH
IU(PPOBUX TEXHOJIOTiH, HEJOMIKIB 1 MPOTaIMH 3aKOHOJABCTBA Ui BUMHCHHS KPUMiHATBHUX
npaBomopyueHs. [TosiBa HOBUX CIIOCOOIB BYMHEHHS 3I0YMHIB Ta YIOCKOHAIECHHS TPAJAUIIIHHIX
MOTpeOyIOTh a/IeKBAaTHOI BIINOBIAI Jep)KaBHUX OpraHiB y 00poThOi 31 3MI0YHHHICTIO, pO3POOKH
Ta BUKOPUCTaHHS HaJIMHMX 3ac00iB i crocobiB poOOTH 3 JpKepesaMH J0Ka30Boi iH(popMarlii,
HaJIe)KHOTO 1X HOPMATHBHOTO peryioBaHHs. Came 1€ CIOHYKae 3BEpHYTHCS 10 aHaji3y
HOPMAaTHBHOTO DETYJIIOBaHHA BHKOPHCTAHHS CICIialbHUX 3HAaHb Yy KPHUMIHAILHOMY
MIPOBAKCHHI.

AHajiz nyOJaikauiii, B fKHMX 3al04YaTKOBAaHO BHpilleHHA Wi€i npodaeMHu.
JloCHiKeHHIO TOHATTS, MPUPOAU Ta CYTHOCTI CIeHiaNbHUX 3HaHb, (GOpM 1 CyO’€KTIiB iX
BHKOPUCTAHHS TPUAULUIA yBary OaraTo BITYM3HSHUX Ta 3apyODLKHHX HaykoBmiB: P. benkin,
B. I'onuapenko, I'. I'pamoBuy, B. KoBanenko, B. Jlucuuenko, b. Pomantok, M. CanreBcbkuii,
B. lllenitbko. MoxauBocTi Ta (OPMH BHKOPUCTAaHHS CHELiaIbHUX 3HaHb I  dYac
PO3CIiyBaHHS OPOKHBO-TPAHCIIOPTHUX MO mociimkysanu B. J[suyk, M. Kmumuyk Ta
0. I'ybcbka. Y mporieci JOCTiIKeHb HAYKOBII HAMAralThCs 3’ SICYBATH MOHATTS CIICI[iaIbHIX
3HaHb, BU3HAYMTH iX 00CsAr, 0cOONMBI pucH Ta 03HakH, 3a3Hauae M. [llepbakoBchkuid. [TpoTe,
BKa3zye BiH, )KOJHa 3 IMO3MLII He HaOyna 3arajbHOrO BU3HAHHS, a ITOIIYKH HAYKOBLIB HE
npunuHII0THeA [ 10, ¢. 37], mI0 CBITYHUTE PO aKTyadbHICTh JOCIIIKYBaHOTO TUTAHHS.

Mertoro craTTi € HochimKeHHs GopM i Cy0’€KTiB BUKOPUCTAHHS CICUialbHAX 3HAHb y
KpUMIHAJBHOMY TIPOBaPKEHHI, CIIOCOOIB BimOOpa)XeHHS pe3yibTaTiB X 3aCTOCYBaHHA B
MpOLECYaIbHUX JOKYMEHTaX Ta MOXKJIMBOCTEH BUKOPHCTaHHS B MPOLEC] JOKa3yBaHHS.

BukJian ocHoBHOTro MaTepiamy. Y Teopii KpUMIHaIBHOTO MPOIIECY Ta KPUMIHATICTHKH
BHU3HAYCHHS CHELialbHAX 3HaHb He HaOyno omgHO3HayHOCTI. OqHI HAYKOBIII ITiJ] CTICIiaTbHUMHI
3HAHHSAMH B KPUMIHaJbHOMY CYJOYMHCTBI PO3YMIIOTh 3HAHHS Ta HABUYKH, OJIep)KaHI B
pe3ynbTati (haxoBoi OCBITH Ta/abo MPAKTUYHOI JisUTLHOCTI B Oy/b-sKill rany3i HayKH, TEXHIKH,
MHCTENTBa a00 peMeciia, 110 BUKOPHCTOBYIOTHCSI BU3HAYCHUMH 3aKOHOM y4aCHUKaMHU IIPOLIECY
B MeXax HaJIaHUX KOXKHOMY 3 HHMX MOBHOB2)XXEHb JJISi BUPILIEHHS 3a MEBHOIO MPOILEAYPOIO
NpolLeCyalIbHUX 3aBJiaHb. Take BU3HAYCHHS CIEliajbHUX 3HaHb, Ha 1X JYMKY, MaKCUMaJbHO
TOYHO BiZIOMBA€E TEOPETHYHI IIOJIOKEHHS HAYKO3HABCTBA, 3aKOHOJABCTBA 1 MPAKTUKY
3aJy9eHHs CIelialbHUX 3HAHb JI0 BiIIPaBICHHS MPaBoCy as [2, c. 24].

[Hori  HaykoBIi 1O BHM3HAUEHHS CIENiaIbHUX 3HaHb OOOB’S3KOBOIO O3HAKOIO
HaMaraloThcsl BKIIOUYUTH BKa3iBKy Ha CyO0’eKT iX 3acrocyBaHHs. /[l OZHO3HAYHOTO
TayMadeHHsS crieniansHux 3HaHb lO. YopHoyc Ta €. JlaHiu mpomonyroth 4. 1 cr. 71 KIIK
JTOTIOBHHUTH TPHUITICOM «CIIEI[ialliCTOM y KpUMiHAIFHOMY TPOBaJDKEHHI € 0cola, sika BOJOJII€E
HAYKOBHMH, TEXHIYHUMH 200 HIIMMU CHeliaIbHUMHU 3HAaHHSMH Ta HABUYKAMH 3aCTOCYBAHHS
TeXHIYHUX a0o iHmMMX 3aco0iB 1 MOKe HagaBaTH KOHCYJbTallii Ml dYac JIOCYJOBOTO
pO3CHiIyBaHHS Ta CyIOBOTO PO3TISLAY 3 MUTaHb, IO MOTPEOYIOTh BIAMOBIMHUX CHEI[iaIbHUX
3HaHb 1 HaBHYOK» [8, c.595]. YV TakoMmy pa3i y BH3HA4YCHHI BKa3Y€TbCS Ha 3HAHHA, IO
BiTHOCSITH IO CIEI[iaIbHIX — HAyKOBi, TeXHIUHI (y OUIBIIOCTI BUTIA/IKIB € HAYKOBUMH), CY0’ €KT
iX 3aCTOCYBaHHS 1 METy — HaJaHHSI KOHCYJbTalid. [3 HeBimoMmx oOCTaBMH aBTOpH HE
3raJlyloTh IPO HaJlaHHS CIELiaJiCTOM NMHUCEMOBHX pO3’SICHEHb ITiJ] Yac JOCITI/DKEHHS OKa3iB
cynom (ct. 360 KIIK). 3a Takoro migxomy 10 (GOpMyJIrOBaHHS BU3HAUYEHHS CHELiIbHUX 3HAHB
MOXE CKJIACTHCSI BPaXXEHHs, II0 0e3 cy0’ekTa iX 3aCTOCYBaHHS 3HAHHS B3araai HE MOXYTb
icHyBatu. [IpoTe BOHM € HaabOaHHSAM JIIOACTBA Ta HAKOIMYYIOTHCS, CHCTEMAaTH3YIOThCS M
30epiraloThesl ISl MOKIIMBOTO BUKOPUCTAHHS HACTYITHUMH HOKONiHHAMH [5, ¢. 128].

Sk caymHo 3a3Havae B. IlleniTeko, 3HAHHS SK COLIOKYJIBTYPHHUH NPOIYKT HE HaJlleKaTh
1 He MOXYTh Halle)kaTH OJHIH KOHKPETHIH IIOAWHI, aJpke BOHH 3aBXAM OyAYIOTbCS Ha
CIAJKOEMHOCTI 3 1HIIMMH 3HAHHSIMHM, PYXalOThCS Y MOTOMLI AisUTEHOCTI, IePeIal0uriCh METOIOM
CBOEpimHMX comiambHUX ectader [9, c. 613].

3BUYAIHO, 3HaYHA OUTBIIICTH OCIO, SKi BOJOJIIOTH TaKWUMHU 3HaHHSAMHU (iX HOCIiB), He
Oyne OpaTtd ydacTi y CyIOBHX TPOBADKCHHSX ITiJl Yac BUPIMICHHS IOPHINIHUX KOHQIIIKTIB.
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[IpoTe CyTHICTh TaKUX 3HAHb SK CICI[IAIbHIX HE 3MIHUTHCS, OCKUIBKU iX HAOYTTS MOTpeOye
NEBHOTO 4Yacy HaBYaHHS, MPAaKTUYHOI abo HayKoBOi JiSUIBHOCTI, ajKe BOHH HE €
3arajJbHOJOCTYIIHUMH IJIsl IIMPOKOTO KoJa Oci0 Ha IEBHOMY €Tami pPO3BUTKY JIFOJACTBA.
[pukmagoM 1BOTO MOXKE OYTH AMCKYCisl IIOAO BigHECEHHS 3HAHb y Taly3l IpaBa [0
CremiaJbHAUX. 3alepeuyroun iX CrelialbHUN XapaKTep MOCHIAI0ThCA Ha PeJaKiiiio 4. 1 cT. 242
KIIK ne 3a3Ha4gaeThCs «HE JIOMTYCKAETHCS MPOBEACHHS EKCIICPTH3M U 3’SICyBaHHS ITHTaHb
mpaBay. [lig qac o3HAOMIICHHS 3 TAaKOIO PEHAKIIi€l0 BUHUKAE 3alUTaHH, 13 SKOI rajy3i ImpaBa
HE JIOITYCKA€eThCS EKCIepTr3a. SIKmo MoBa iifie mpo KpuMiHaIbHE NMPOIECyanbHe MPaBo, i3 UM
MoxHa noroauTHcsi. CknajHilie BU3HAYUTUCS 3 MOXJIMBICTIO IPaBOBOi €KCHEPTHU3U y THUX
BHIIQ/IKAX, KOJIH 1€ MOTPIOHO JUIS MPAaBHIBHOT KBaNi(iKallii BiJIOBITHUX MPOTUIPABHUX [isHb.
I3 mporo mnwraHHsA chix BU3HATH ciymHOI AayMmKy B. Illemitbko, sikuit 3a3Hauae, 10
MPUMITHBHE TIyMayeHHsS TEPMIHY «IIUTaHHS IpaBa» a00 «IIpaBOBi IMHUTAHHS BUKIUKAE IEBHI
HEY3TOJKEHOCTI IMiJ] Yac 3A1HCHEHHs KpUMiHaIBHOTO (200 iHIIOro mpoBapkeHHs). /1o Toro x,
MOXYTh OyTH JOCTaTHBO CKJIaJHI «IIPaBOBI NMUTaHHA», MO HEBioMi (I HE MOXYTb OyTH
BiJIOMIi) CITiTYOMY, TIPOKYPOPOBi, aABOKATY ud cyaai [9, C. 614]. dopMymoBaHHS TaHOT HOPMH,
CKoOpille 3a Bce, CIiJ pO3MNIAAATH AK aHaxXpoHi3M. Ha Toii wac, komu 1e TOJIoXeHHS Oyio
c(hopMyITpOBAHO, CIAYNI MaB MOXKITUBICTh BHUPINTYBaTH IHTaHHS IpaBa caMmocTiitHo. Hapasi,
3aKOHOJIaBCTBO HAI3BMYAWHO posramyxeHe. Hopmu pi3HHX Tamyseil, a iHKOmM H y Mexax
OJIHI€T HE Y3TOMKYIOThCS. Po3iOpaTucs y HUX MoXe NIHCHO JIMIIe CIEIiallicT Y By3bKiil ramysi.
CporoziHi 3aKOHOJABEIb OIOCEPENKOBAHO BH3HAE€ Ta IepeN0adyuMB MOXKIMBICTH IPABOBOI
eKCIIEPTU3M 1 BU3HAHHS MPaBOBUX 3HaHb criemianbHUMU. lle ekcnepTu3a IpaBoOBHX akTiB Ha
BinnoBigHicTh KoHcTuTyil Ykpainu, pimennas KacamiifHux cyziB, 0OMeXeHHs Koyia oci0, sKi
MOXYTh OyTH 3aXMCHHKOM y TPOB3/DKCHHI a00 HaJlaBaTh IPaBOBY AOIOMOTrY. I3 Benukoi
KUTBKOCTI FOPHCTIB JIMIIE OOMEKCHa iX YacTHHA BBa)KAETHCS CICI[IAICTAMHM, IO MOXYTh
HaJlaBaTH MPaBOBY JIONIOMOTY IIiJ] Yac BIANOBIHUX IOPUANYHUX IPOBAJIKEHb.

Posranatoun nuTaHHA IOJ0 CIEIiaNbHUX 3HAHb Y KPUMIHAIBHOMY IPOBAKECHHI, HE
MOJKHA 3aJIMIINTH 11032 yBaroi (Gopmu Ta cyd’€kTiB ix 3actocyBaHHA. Ha ocobnuBy yBary i
MIUTAHHS 3aCIIyTOBYIOTh MIC/Is HaOpaHHS YMHHOCTI 3akoHY YKpainu «IIpo BHeceHHS 3MiH 110
JESIKAX 3aKOHOAABYMX aKTiB YKpPaiHH MIOAO CIPOIIEHHS JOCYIOBOTO PO3CIiTyBaHHI OKPEMHUX
KaTeropiii KPIMiHAIBHUX MPABOMOPYIIEHB) [6], skuM Oyiu BHeCeHi 3MiHH 10 KpuMiHaIBHOTO
MIPOLECYAILHOTO KOAEKCY YKpaiHW, y TOMY 4YHCIIi, IO CTOCYIOThCS CIOCOOIB 3alydeHHS
creLiaIbHUX 3HaHb J0 MPOIIECY PO3CIilyBaHHS KPUMIHAJIBHUX IPABOIOPYIICHb.

3Bakarouu Ha IMi3HABAJILHUII XapakTep KpUMiHAIBLHOTO mpoliecy B. 'oHuapeHko BHALIAB
JBi (DOPMH 3aCTOCYBaHHS JAHUX HPUPOJHUYMX 1 TEXHIYHMX HayK 3a X JIOKA30BUM 3HAUCHHSIM —
npolecyansHy Ta HemnpouecyansHy. CIylIHO —3a3HauyaeThes, MO CIeliaibHI  3HAHHS
3aCTOCOBYIOTh OCOOH, sIKi HaJIlJIEH] BiIIOBIJHUMH NPOLIECYAIbHUMU TIOBHOB)KEHHSIMH, IIPOTE, Y
NEepIIOMY BHIAJIKY 1X 3aCTOCYBaHHSI MOXKE HACTATH MIEBHUN FOPUIMYHO 3HAYUMHHN PE3YJIbTaT, a y
JPYroMy — HaCTaHHS TaKOTO Pe3yJibTaTy HeMOXJuBo [1, c. 104].

3anexxHo Big BuOy OisutbHOCTi, O.'yMeHChKHiT [0 TporecyanbHOi  (popMmu
BHKOPHUCTAHHS CIENiaJbHAX 3HaHB, OKPIM CYAOBOI €KCIIEPTU3H BiTHOCHUTD YUaCTh CIICIialiCTiB
y ciigaux (po3mykoBuX) misx [3, ¢. 121]. O6ungsi ¢popmu HaOYIH HOPMATHBHOTO 3aKPIIICHHS
B unHHOMY KIIK VYkpaim, a y 3B’SI3Ky 3 OCTaHHIMH 3MiHAMH BBa)Xa€EMO 3a JOIUIbHE
NPWAIIMTA yBary HOPMAaTHBHOMY peryJIOBaHHIO YdYacTi cCIHeliajicra y KpUMiHAJIbHOMY
MIPOBAKEHHI.

BigmoBingHo mo umuHOro KIIK VYkpainu (ct. 71) chnemiamicTtoM y KpUMiHaJIbHOMY
MIPOBAKEHHI € 0c00a, SKa BOJIOIi€ CIeiaIbHUMHY 3HAHHSAMHU Ta HAaBUYKaMU. [3 aHaITi3y 3MicTy
JIAaHO1 CTAaTTi CIIeHiajicT MOXe OyTH 3amydeHui:

a) UIsl HaJaHHA Oe3MocepeNHboi TeXHIUHOI fomomoru (doTorpadyBaHHS, CKIaJTaHHS
CXeM, IUIaHIB, KpeclieHb, BifOip 3pa3KiB A NPOBEICHHS EKCIEPTU3H TOIO) CTOPOHAMHM
KPUMIHAJILHOTO TIPOBA/DKEHHS MiJ Yac J0CYI0BOTO PO3CIiyBaHHS 1 CyJJOM il 4ac CyZO0BOTO
posrisny;

0) U HaJaHHS KOHCYJIbTAIlil;

B) JUIsl HaJaHHS BUCHOBKIB Yy BHIIQJIKaX, epeadadyeHnX MyHKTOM 7 YacTHHU YETBEPTOi
miei crarri (fzeTbes Npo 3’ACYBaHHA OOCTAaBHMH KPHMIHAJIBHOTO MPOCTYIKY 1O BHECEHHS
BifOMOCTeH 10 €EMUHOTO peecTpy IOCYAOBUX po3ciainyBans 4. 3 cT. 214 KIIK).

ITepmra ta apyra Gopmu ydacTi criemiajiicTa y KpUMiHAIBHOMY TIPOBaPKeHHI TPOUIIIITH
BIAMOBIAHY ampoOaIlifo TPaKTUKOK 1 IMOJAO0 IX 3acTOCYBaHHS po3poOsieHi HEeoOXimHi
pexomennartii. ToMy € HEOOXiZHICTh 3YNMUHHUTHCS IOKJIATHINIE Ha HaJaHHI CIEliadicToM
BHCHOBKIB, 13 TIMTaHb, 110 TIOTPEOYIOTh CTEMiabHUX 3HAHD Y MPOIIECi Ti3HAHHS 0 BHECEHHS
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BiJJOMOCTEH 110/10 IpocTynKy 10 €EPJIP.

[Ilono MOXJIMBOCTI HaJaHHS CHELIaJiCTOM BHCHOBKIB i3 IHUTaHb, IO NOTPEOYIOTh
CHemiaJbHUX 3HAHb HAeThCs B yacThHI mepmriii Ta m. 7 4. 4 cr. 71 KIIK. [Noxibna pemakiis
BHUKIIMKA€ TEBHI CYMHIBH, OCKUIBKM B YAacCTHHI NEpIIii BU3HAUeHO /MABI (opMH ydacTi
cremiajicTta y KpIMiHaJIbHOMY IPOBAKEHHI: HaJaHHS KOHCYIIbTAIlii Ta BUCHOBKIB. Y 1. 7 4. 4
i€l CTaTTi 3a3HAYa€ThCA, IO CIEIIaliCcT IiJ Yac PO3CHiAyBaHHA y (opMi Hi3HAHHSI MOXKE
Ha/IaBaTH BHCHOBKH /O BHECEHHS Bimomocteir B €PJIP. V Takomy pa3i mocrae muTaHHS
CTOCOBHO MOXIIMBOCTI HaJaHHS BHCHOBKIB ITiJl 9aC PO3CIiAyBaHHS 3JIOUYMHIB MiCIs BHECEHHS
BimoMocteil moxao Hux no €PJIP. Ckopire 3a yce, NOi0OHe pillicHHS € HEIPUUHATHUM. SIKIIO
JUTS 3’sICyBaHHS OOCTaBHH, IO MAIOTh 3HAYCHHS Ui KPUMIHAIBHOTO MPOBAHKECHHS, MOTPIOHI
CIeIiajgbHI 3HAHHS Ji3HaBa4 a00 CHMYMI Mae MPU3HAYUTH CKCICPTH3Y Y BCTAHOBICHOMY
MOPSIKY Ta OTPUMATH BUCHOBOK CKCIIEPTa, SIKHA € JDKEPEJIOM JIOKa3iB y KPUMIHAIEHOMY
nposapkenHi (4. 2 cr. 84 KIIK).

Yununwii KITK Ykpainu Hazmae BUCHOBKY CICIiallicTa 3HAUCHHS JDKEpena JOKa3iB Tij
Yac TPOBEISHHs Ii3HAHHA (CT. 208! KIIK), a cr. 71 KIIK Haminsge cremiamicra mpaBoM
Ha/IaBaTH «BUCHOBKH IIiJ] Yac AOCYIOBOTO PO3CIITyBaHHS 1 CyJOBOTO PO3TIISALY 3 MHUTaHb, IO
MOTpeOYIOTh BIAMOBITHUX CIEIiAIbHAX 3HaHb 1 HaBUYOK». IIpore y m. 7 4.4 1mi€ei crarTi
3a3HAYA€THCS, IO TaKUH BHUCHOBOK CIICI[IANICT MOXKE HAaJaBaTH y MPOBAKCHHAX PO
KpUMiHAJIbHI TPOCTYTIKH.

[Ipo BigHECEHHS BUCHOBKY CIIeIiajicTa JO JOKa3iB Yy KPHMIHAJLHOMY IPOBAJKCHHI
3a3Hauvaetbest y cr. 74 KIIK P®, xoua y HOpMi mpo HOro moBHOBa)KEHHs, NPO HalaHHS
BUCHOBKY He 3ranyethest (cT. 58 KIIK P®). BusHnaueHHs BUCHOBKY CIICI[iaJliCTa MICTUTBCS B
OIHIM HOpPMI 3 BHCHOBKOM €KCIIepTa 3 HE3HAuYHHUMHU BiAMIHHOCTSAMH. B ocraHHbOMYy Mae
3a3HAYATUCS 3MICT MPOBEACHOTO AOCIIKCHHS.

Jemio ixakire gaHe nutanus Bupimyerbes 3a KITK Pecryoaiku Momamosa. Jlo 3aco0iB
JTOKa3yBaHHS BITHOCATH SK BHUCHOBOK €KCIIEPTa, TaK 1 HAYKOBO-TEXHIUHI a00 CyZOBO-MEINJHI
BHUCHOBKH (4. 2 cT. 93).

Jo BHecenHs BimnoBimaux 3MiH y KIIK VkpaiHum npo BHCHOBOK CIHeIiallicTa He
sragyBanocs. Crierianicta 3aydand Uil HaZaHHS KOHCYJbTalii (YCHUX a00 NMHCHhMOBHUX) Ta
OesmocepenHbOi TeXHIYHOI JomoMord. 3 aHamizy 3Mmicty 4.3 c1.214 KIK Vkpainu
BOAUYaETHCs, IO BUCHOBOK CIIEIliallicTa Uit 3’siCyBaHHS OOCTaBHH BUYMHEHHS KPUMIHAIHHOTO
MPOCTYIKY MO MaTH Miclie TiJIbKH 10 BHeceHHs Biomocteit no €PJIP (npotsirom 24 roaus).
VY pasi He3roJu 3 ... BUCHOBKOM cIiemlianicTa ocoba MPOTIroM COpoKa BOCHMH TOJIUH Mae
MpaBO 3BEPHYTHCS JO [i3HaBadya ab0 TMPOKypopa 3 KIOMOTAHHSIM IIOJ0 MPOBEACHHS
eKCIIepTU3d. Y TakoMy pasi Ji3HaBad abo MPOKYPOp MA€ MpaBO 3BEPHYTHUCS 10 CKCIepTa s
MIPOBEACHHS €KCIIEePTH3H 13 JOTpUMaHHAM npaBui, nependauennx KIIK.

Cunijp 3a3HaumTH, 1110 GOPMYITFOBAHHS BHCHOBKY CIIEL[IaJIICTOM repeadayae mpoBeIeHHs
BiJIOBITHHUX JOCII/DKCHb HAJaHUX HOMY JIi3HaBadeM 00’ €KTiB. J[Js1 TaKOTO MOCIIIKCHHS BiH
Ma€ BUKOPUCTOBYBATH METOAMKH, SKHMHU KOPHCTYIOTHCS IIiJ] 9ac TMPOBEICHHS eKcrepTr3n. He
MOJKHA CKOPOTHUTH 1 9ac IJIs BIATIOBIAHUX 0O’€KTHBHUX ITIPOIIECIB JOCITIKCHHS, HE MOXYTh
BiJIPi3HATHUCS 1 BHCHOBKH 3a PE3yJIbTaTaMU AOCIIIKEHb, SIKIIO0 BOHUA € HAYKOBUMH.

HamanHs BUCHOBKY crieriayicta 3HaYeHHS JpKepelia TOKa3iB y IMPOBAKEHHI MO0
MPOCTYIKIB MOTPeOy€e BU3HAUYEHHS MPOLEYPHU 3aTyueHHs CHelialicTa 10 Takoi JIisUIbHOCTI Ta
MOMIMPEHHS. HA HBOTO ACSKMX BHMOT, IO IPEI SBISIOTH I0 CYAOBHX SKCHEPTiB. Y MepIry
4epry Iie CTOCYEThCs KBali(ikamiitHuX BUMOT a0 Takoi ocobu. J[is mporo He IOCTaTHBO
BOJIOJIIHHS HAYKOBUMH, TEXHIYHUMH a00 IHIMUMH creniadbHuMu 3HaHHSIMH. Ocoba Ha
BH3HAYEHOMY piBHI Ma€ BOJOMITH CYYaCHUMHM METOAWKAMH JOCIi/DKeHHS 00 €KTiB, MI00
OOTpYHTYBaTH BHUCHOBOK. UM MOXeE BOJIOJITH TAKUMH METOJIWKAMH CIEHIalliCT Miapo3/IiiiB
TEXHIKO-KpUMIHANICTUYHOTO  3a0e3nedyeHHs  ciiguux  (pO3MIYKOBHX) i y  ckiaai
TEPUTOPIATEHUX BiUIUTIB MOMIIi{. BUABIAETHCS, IO HE KOXKEH CIICIIANICT, SIKOTO 3aJIy9HIIH JI0
y4acTi B MPOLECYATFHUX TisIX HAa IMOYATKOBOMY €Talli Ji3HAHHS MOXE IPOBOJUTH BiAMOBIIHI
JTOCTIKCHHS Ta Ha/IaBaTH BHCHOBOK.

Ha mixrBep/oKeHHs Hamoi JyMKH CIIiJl 3BEPHYTHCS A0 3MiH, IO OyJM BHECEHi 10
3akony VYkpainn «[Ipo cynoBy excrnepTusy» Ta JONOBHEHHs #oro cr.7' «IligcraBu
MPOBEJEHHS CyI0BOI eKCIIEPTHU3H (00CTEXKEHHS 1 OCIIHKEHH)». Y YaCcTHHI APYTii 1€l cTaTTi
3a3HAYa€THCS, [0 MiACTaBOIO JUII OTPUMAHHS BHCHOBKY CIIELiamicTa MiJ Yac 3’SCyBaHHS
00CTaBMH BYMHEHHA KPHMIHAIBHOTO TIPOCTYIIKY € 3alUT CIy)kK00BOi 0coOM Mimpo3miry
nizHaHHA. [IpOBONWTH Take MOCHTIHKCHHs OyIe caMe CYAOBHUU EKCHepT, sSKui abo Iparfoe B
JIep’KaBHIM CIIelianizoBaHiii yCTaHOBi, ab0 HE € TpaIliBHUKOM TaKOoi YCTaHOBH Ta 3a
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pe3ynbTaTaMy IPOBEAEHOTO OCHIIKEHHS (pOpMYITIOBaTH BUCHOBOK.

VY upoMy IiaHi HaJ3BUYANHHO BIydyHHM € BHcnoBioBaHHs E. CimakoBoi-€dpemst, mo
BHCHOBOK CIIeIIiajIicTa 3a CYTHICTIO HIYMM HeE BiIPi3HAETHCS Bil BUCHOBKY €KCIIEpTa, OCKUIBKU
JI0 HBOT'O 3aKOHOJABIIEM BCTAHOBJIEHI TI X caMi BMMOIH, TIJIbKH BIJHOCHO BCTaHOBJIECHHS
¢akTiB Ta 00CTaBMH KPHUMIHAJIHHOTO INPOCTYIIKY, a HE 3JI0YMHY, IO CTaBUTH IIiJ] CYMHIB
JOITBHICTH 3aKPITUICHHs TaKoTo [Kepena pokasis y KITK Ykpainu [7, ¢. 115-118].

3a Ha3BOIO el MOKYMEHT € BHCHOBKOM CIICIlialicTa, a 3a CYTHICTIO BHCHOBKOM
CyIIOBOTO €KCIIepTa, a He CIeliaiicTa Ha KIITalT iHCIeKTopa-KpuMiHamicta. BiH € mkepemoM
JIOKa3iB y MpoBa/pKeHHI y (opmi Ai3HaHHSA, 1 3BEpHEHHs 10 CyJOBOIO €KclepTa s HOoro
OTpMMaHHSI MOXK€ MaTH MiCIle 10 BHEeCeHHs Bimomocrteil 1o €PJIP mnst 3’sacyBaHHs 0OCTaBUH
KpUMiHaJIbHOrO mpocTynky. Lle cymepeunTh 3araqbHUM — IOJIOKEHHSM  JIOCYJOBOTO
posciigyBaHHS (Ii3HaHHS € ojHI€O 3 iforo (op™m), IO HE 3ATUIIAIOTH IPABOOXOPOHHHM
opraHaMm 4acy Ul NEepeBIpKM 3asB Ta IOBIJOMJICHb IIOJ0 KPHUMIHAIBHHUX INPABOMOPYLIECHb.
BigomocTi npo kpuMiHajbHE MPaBONOPYIIECHHS MaloTh OyTH BHeceHi 1o €PJIP ne miznime 24
TOJIVH TICIIS TIOZAaHHS 3asBH I0JJ0 HHOTO, IIOBIIOMIICHHS a00 CaMOCTIHHOTO BUSIBIICHHS.

IlepeBipka iHpopMarii g BCTAHOBJICHHS O3HaK 1 OOCTaBHH KpUMIHAJILHOTO
paBonoOpyIIeHHs rependadanacs nonepeaniM KITK Ykpainu (ct. 97), mpote mepeik 3acobiB i
3MIHCHEHHST 0OMEXyBaBCsl BiiOpaHHAM IMOSICHEHB BiJl OKPEMHX T'POMAJSIH YHM IOCAJOBUX OCIO
abo BUTpeOyBaHHAM HEOOXiTHUX JOKYMEHTIB. YK€ Ha TOW Yac HAyKOBISIMH Ta MPaKTHKaMH
3BepTayiacsi yBara Ha Te, IO y JCAKWX BUIAOKaxX JJIsi BCTAHOBJCHHS O3HAK 3JIOYHHY Ta
NPUHHATTS  TPaBUIIBHOTO — MPOLIECYyallbHOTO — pIlIEHHS ciliguoMy (XIi3HaBauy) TMOTpPiOHO
BUKOPUCTOBYBATH CIELiajbHI 3HAHHS MEBHUX ranxy3edl (BU3HAUCHHs CTaHy, y SKOMY IepeOyBac
0co0a, BiZIHECEHHSI THUX a00 IHIIMX PEYOBHMH J0 HAPKOTHYHUX, CHIBHOMAIIOYMX, NPEIMETIB JO
BOTHEMIAIILHOT 200 XOJOAHOI 30poi, BHOYXiBKH, OOEMpHIIACIB TOIINO) Ta OOIPYHTOBYBAIHCS
MIPOMO3HIIii IO3BOJUTH y TAKUX BUMAKaX MPOBEACHHS CKCIIEPTH3H, 5K 1 OTJIAAY Miclisl MO, 10
MOPYIICHHS. KPUMIHAIBHOI cripaBu (BHeceHHs Bimomocrteii 1o €PJIP) [4, c. 66].

OxpiM TOroO, CIiJi 3BEpHYTH yBary, II0 BHCHOBOK CITCIlialicTa Ma€ BiIMOBiAaTH
BHMoOTaM J10 BUCHOBKY ekcmepra (cT. 300 KIIK). SIkmo BEHMOrm MarmTh OyTH OJHAKOBi, TO
pe3yIbTaTH IOCHIMHKEHHS MaloTh O(MOPMIIATHCS BHUCHOBKOM EKCIEpTa, a HE BHCHOBKOM
cnemiarnicra. [TogiOHUH MiAXix 3aKOHOJABII 10 BUPIMICHHS FOTO MATAHHS € HIYUM iHIITAM SK
cpoboro TpuxoBaTH (haKTHIHE MPOBEICHHS CKCIEPTH3HM N0 TOYATKy Mi3HAHHS BHUTaJaHUM
BHCHOBKOM CIIELiaNiCTa.

BucnoBku. Ha mijcraBi npoBEJEHOrO JOCHIPKEHHS MOXKHa JIiHTH BHCHOBKY, IO
pemakuig cr. 71 KIIK mnorpebye mMogambpIIoro ymoCKOHaJeHHS. 3rajgky IIpO BHCHOBOK
crieriagicra JOMUIBHO 3 Hel BHIYyYUTH. BiAmoBiai HAa MUTAHHSI, IO IIKABJSATH CIiA40ro abo
Ji3HaBaua BOHM MOXYTh OTPMMAaTH IiJ] 4ac KOHCYJbTalill i3 0C000I0, 110 BOJIOAIE
BIMOBITHUMHU CICI[AIbHUMKA 3HAHHAMH. Y MOJAIBIIOMY CJIiJ PO3IJSHYTH BapiaHTH
MIPOBEICHHS €KCIIEPTU3M Y KPHMIiHAIEHOMY IMPOBAPKEHHI 0 BHECEHHS BIJIOMOCTEH MIONO
npaBonopymeHHs g0 €PJIP, skmo 1e € HeoOXiTHUM JIJIsl BCTAHOBIICHHS O3HAK KPUMiHAJIHHOTO
MIPaBOTIOPYIICHHS.
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ABSTRACT

Yevhen Lukyanchikov, Boris Lukyanchikov. Standardization of forms of use of special
knowledge in criminal proceedings. The article draws attention to the fact that the achievements of
scientific and technological progress are used not only to enhance the socially useful activities of
mankind. In some cases, they are used by criminals, leading to new ways of committing crimes and
improving traditional ones. This requires an adequate response from government agencies in the fight
against crime, the development and use of reliable ways and methods of working with sources of
evidence, their proper regulation. A significant place in the cognitive activity of the investigation belongs
to the correct and full use of specialized knowledge.

It is proved that the acquisition of special knowledge by a person requires a certain study time,
practical or scientific activity. It is noted that such knowledge is not publicly available to a wide range of
people at a certain stage of human development.

Given the significant diversification of legislation and inconsistency not only in the various
branches of law, and on occasion of one, it is stated that they can really understand a specialist in a
narrow field, and this is in favor of legal expertise.

The authors consider debatable issues regarding the definition of special knowledge, forms and
subjects of their use in criminal proceedings, substantiate proposals for improving the rules of current
criminal procedure law, which regulates the use of special knowledge.
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It is noted that a specialist in criminal proceedings may be a person who has special knowledge
and skills and can provide: direct technical assistance (photography, drawing up diagrams, plans,
drawings, sampling for examination, etc.) to the parties to criminal proceedings during pre-trial
investigation and trial during the trial; consultations; conclusions, when necessary to clarify the
circumstances of the criminal offense before entering information into the Unified Register of Pre-trial
Investigations.

Keywords: investigator, coroner, special knowledge, specialist opinion, expert opinion.
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Poman MUPOHIOK®

JTIOKTOP IOPUIUYHUX HAYK, TIpodecop
(ninponemposcvruii depacasnuti yHigepcumem
sHympiwHIX cnpag, m. Jluinpo, Yxpaina)

MPOLIETYPA JOBOPY HA TIOCAZLY CYJI B VKPAIHI
TA 3APYBI)KHUX KPATHAX: TIOPIBHSIJILHE
AJIMIHICTPATHBHO-IIPABOBE JOCJILIKEHHS

VY crarTi 3MifiCHEHO aHaJIi3 TPABOBUX 3acaj] Ta MPOIEAyp 1000py Ha mocaay Cyaai B YKpaiHi Ta
3apyODKHHMX KpaiHaX, BHOKPEMJICHO TIepeloBUH 3apyODKHMH JOCBim mpouexypu (OpMyBaHHS
CYAIIBCBEKOTO KOPIYCY Ta 3’SICOBAHO MOJIMBOCTI JUISl HOTO BITPOBaKEHHS B YKpaiHi.

Knwuosi cnosa: npoyedypa 0obopy Ha nocady cyooi, npasose 3aOe3nederwsi, 0COOMUB0CMI
npoyedypu 0000py, 3apyoiscHuil 00C8i0, 8NPOBAONHCEHHS 3aPYOIHCHO20 DOCBIOY.

IMocranoBka npoOsaemu. 3HaUHUM HaAOaHHSIM CYIOBOi peOpMH, 3al04aTKOBAHOI B
2015 poui Ta Bu3HaueHoi y Ctpaterii peopMyBaHHSs CYI0YCTPOIO, CYIOYMHCTBA Ta CyMIXKHUX
npaBoBux iHcTuTyTiB Ha 2015-2020 poku [1], crano npuitHaTTs Ta HaOyTTsS YnHHOCTI B 2016
poui 3akony «IIpo cymoyctpiii i craryc cyauiB» (mam — 3akoHy) [2], B SKOMY MMO-HOBOMY B
Pozgini IV «Ilopsnok 3aifHATTS mocamu cyani» ta Po3nim V «KBamidikamidiHuA piBeHb CyIIi»
BU3HA4YEHI TpOIeNypH [000py Ha Iocady CyAJi Ha KOHKYPCHHX 3acafax, 3 YiTKHMH,
MIPO30PUMHM  Ta 3aKOHOJABYO BH3HAUYEHWMH eTarmaMH Takoi mpoueaypu. OnHak BapTo
3a3HAYNTH, IO Tpoleaypa nodopy Ha mocany cyani B YKpaiHi 3i cpomieHoi paHimre, 10 2016
POKy, IepeTBOpHIIach 3a0I0pOKPATH30BaHy MPOLEIYPY CbOTO/IHI, aJKe 31 BHECEHHSIMH 3MiH JI0
pI3HMX 3aKOHOJIABUMX aKTIiB, SKi PpErjJaMeHTYyITh IMpoleaypy aAobopy Ha mocany,
MOBHOBA)XEHHS LIOJO0 X NMpH3HAYEHHs OYJM PO3MOAITICHI MK PI3HUMH Cy0’€KTaMM BJIaJIHUX
MOBHOBa)KEHbB, 30KpeMa, MPOLEAYPY A000py Ha mOcaay Cy/Ii OpraHi3oBye i MpoOBOIUTH Buiia
kBasidikariiina komicis cyaniB Ykpaiuu (mami — BKKCY), ¢opmyBaHHS CIHCKIB Ha HOCaxy
cynai 1 momaHHs ix mpusHadeHHs a0 Odicy [IpesumenTa 3xiiicHioe Bumma paga mpaBocymns
(mami — BPIT). OnHak yepe3 panToBe MPUITHHEHHS IIOBHOBAXKEHD KOMHUITHBOTO ckiaxy BKKCY
Hanpukiani 2019 poky Ta HeoOXinHICTh GopmyBaHHA KoHKypcHOI KOMICIi, sika yTBOPIOETHCS
JUTS TIPOBE/ICHHS KOHKYPCY Ha 3aiHATTS mocaay wieHa Bumnoi kpamidikaniiiHol komicii cyaiB
VYkpainu, yci npouecu Npu3HayeHHs Cy//1iB TIOCTABJIEHO HA T1ay3Yy.

Bomnouac, 3a nanumu BPII, cranom Ha 5 mrotoro 2021 poky ¢dakTHYHA KUTBKICT CYIIIIB
B ycix cymax YkpaiHm crtaHoBuTh 5382 cynanmi mpm Bu3HA4YeHiH KinbkocTi 7295 cymmis.
IToBHOBakeHHs1 3/iliCHIOBATH TipaBocydas MaroTh 4990 cymmiB. KinbkicTh BakaHTHHUX TOCa
cyaniB ctaHOBUTH 1913. dakTHyHa KUMBKICTh CYJIiB B MicIeBHX cydax — 4259 cymni, 3 SKux
moBHOBaXHUX — 3884. BakantHux mocan — 1332 [3]. To6To mponenypa 1o6opy Ta MpU3HAUYEHHS
Ha Tocany CyAni moTpedye y3ro/DKEHHS Ta ONTHMI3allii, 110 MOXJIMBO i BapTO 3/IMCHIOBATH 3
ypaxyBaHHSIM [EPEIOBUX CBITOBHX MPAKTUK ()OPMYBaHHS CYIBCBKOTO KOPITYCY.

Merta. ¥ 3B’3Ky 3 IMM HI)KYE Ha BHUKOHAHHS 3aBJaHb JOCIHIJKEHHS B MeKax JaHOi
CTAaTTi CHPSIMYEMO HAyKOBY IyMKy Ha 3/IHCHEHHS IOpIBHSJIBHO-IIPABOBOTO aHAJI3y

© P. Muposrok, 2021
ORCID iD: https://orcid.org//0000-0002-9620-5451
mironyk1977@ukr.net

142 ISSN 2078-3566



Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

mpolenypu no0opy Ha mocaay cyami B YKpaiHi Ta 3apyOiKHHX KpaiHaX Ta BHOKPEMHMO
nepeioBri 3apyOKHUI T0CBi Ipoleypy (OpPMYBaHHS CyIiBCHKOTO KOPITyCY Ta 3’5ICYyEMO
MOJKJIMBOCTI JJIsl HOTO BIPOBAHKEHHS B YKpaiHi.

Bukjan ocHoBHOro martepiaiy. Bimuuswauuii 0ocgio ¢hopmyeanHs cy00i6CbK020
Kopnycy. AHami3 TpPaBOBHX aKTiB, SKi TOI YH IHIIOI MiIpOI0 PETYIIOITh MOPSIOK
OTOJIOIICHHS Ta MPOBEACHHS KOHKYpCYy Ha Mocaay CyAi B MeXax MpoIeaypu HoOopy Ha
mocany cynnai B YKpaiHi, Ja€ MOXIIUBICTh BHOKPEMUTH OCHOBHI 3 HuUX. [lepexycim e 3akoH
«[Ipo cymoycTpiii Ta mpaBOBHHA CTaTyCc CynmiB» (mami — 3aKoH), SKAM BH3HAYCHO: TOPSIOK
YTBOPEHHS Ta JIKBIAALi Cy/y, BU3HAYCHHS Ta y3TOMKEHHS KiTbKiCHOTO fforo ckmany (ct. 19);
BUMOTH JI0 Tocamu cyaai (ctT. 69); oOMEeKeHHS MIOA0 3alHATTA Mocaau Cyami (Meperik SKux
BU3HaYeHU y cr. 69); cramii Ta eranmu moOopy Ha Iocaiy CyAdi, a TaKoX HOPSIOK
NPU3HAYEeHHS! Ha MOcaay CyAl BU3HaueHi y cT.cT. 70-81); miacTaBu Ta MOPSAAOK IEpeBeICHHS
CYAJi 0 iHIIOTO Cyny Bu3HaueHi y cT. 82 [2]. Takox mobip KaHAWAATIB ISl IPU3HAYCHHS HA
rocaay Cynfi BIEpIIe peryiaroeTbes [lopsakoM po3risigy NUTaHb Ta MiArOTOBKM MaTepiaiiB
II0/I0 TPOBE/ICHHS N000py KaHOWIATIB HA MOcCaxy CyAml BIEpIIe, BU3HAUYCHHWH BiITIOBIIHUM
[onmoxennssm (mami — [lomoxkenns), 3atBepmikeHnM Pimenns BKKCY Big 18.10.2012
Ne 214/nn-12 [4]. Lum [MonoxeHHSIM BHU3HAYCHO OKpeMi MPOLEIYpPH MOPSAKY MPOBEIACHHS
n000py KaHIWAATiB HAa TOCagy CyIAl BIEpIIE: OTOJNOMICHHS IIPO MPOBEACHHS a000py
KaHAWIATIB Ha TOCaAy CYAIi; MOJaHHS NOKYMEHTIB 0co0aMH, SKi BUSBHIIN OakaHHS CTaTH
cynuer, Ta iX TOImMycK A0 Mo0opy KaHIWAATIiB Ha IMOCAamy CYAII; OpraHi3amis Ta TOPSIOK
MPOBEACHHS TMepeBipoK 1 300py iH(oOpMaIi CTOCOBHO KaHAUIATIB Ha IOCAAy CYAII;
QHOHIMHOT'O TeCTyBaHHs (ICITUTY) KaHIUAATIB Ta HANPABJICHHS ISl TIPOXOKEHHSI CHeNianbHOT
MITOTOBKM; MpPOBEJCHHS KBadiikaliifHOrO iCUTY; BU3HAUCHHS PEUTHHIY KaHIWJATiB Ha
nocany cyani; GopMyBaHHS Ta BEJCHHS pe3epBY Ha 3aMillleHHsS BaKaHTHHUX MOcaj] Cy[IJi;
MPOBEJICHHS KOHKYPCY Ha 3aiHATTS BaKaHTHOI OCaH CYAI.

Bognouac i3 mpuiiaaTTaM 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10 3akoHY YKpaiHH
«Ipo cymoycTpiit i craTyc CyAnmiB» Ta HOEsSKUX 3aKOHIB YKpaiHU MO0 isSUTEHOCTI OpraHiB
CYIIIBCBKOTO BpsimyBaHHA» Bix 16 xoBTHA 2019 poky Ne 193-1X moBroBaxkemns BKKCY
Oynmn mpummHEHi, a okpeMi 3 Hux mnepemani BPIL, me, 3oxpema, 3a3Haueno, mo BKKCY
po3pobisie Ta mojiae Ha 3aTBEp/KEHHs BUIIiil pasai npaBocyas MPOEKTH MOPSAKY CKIAJACHHS
BiIOIpKOBOTO ICHOHUTY Ta METOMUKH OLIHIOBAHHS MHOTO pPE3yNbTaTiB, TMOPSIOKY CKIAJICHHS
kBaniikaliifHOro iCIUTY Ta METOJIMKH OLIIHFOBAHHS KaHIM/ATIB, TOJIOXKEHHS PO ITPOBEIICHHS
KOHKYPCY Ha 3alHSTTSl BAKaHTHOI IOCaM CyIJli, MOPSAKY Ta METOJOJIOTIT KBami(ikaliifHoro
OIIHIOBAHHS, MOPSAAKY (HOPMYBaHHS 1 BEICHHS CY/JIIBCHKOIO OChE (IOCHE KaHIHIATa Ha
nocany cyani) [5]. TakuM 4MHOM, Ha CHOTOJHI TOJIOKEHHS MPO TPOBE/ICHHS KOHKYpCY Ha
3alHATTSI BAKQaHTHOI 1MOCaaM CyIl Mae 3arBeppKyBaTuck BPIL, a BianosiaHo, nirode BTpavyae
CBOIO YMHHICTh. BoJiHOYAC 1€ BUKIIIOYHOBHHSITKOBO IHMTAHHS MEPEPO3NOALTY TOBHOBAKEHb
MK OpraHaMu, sKi 3MiHCHIOIOTh IMyONiYHE aJMIHICTPYBaHHS Yy cdepi CyIOyCTpOK Ta
JUSUTBHOCTI Cy/IiB 1 3HAUHO HE BIUIMBAE Ha MPOLEAYPY OTOJIOIICHHS Ta MPOBEICHHS KOHKYPCY
HA Tocay CyJIi.

Amnani3, Bu3HaueHux y cT. 70 3akoHy eTamiB Mopsiky 10o0Opy Ta NpH3HAYeHHS Ha
rocany CyAmi, 1a€ MOXIJIMBICTh CHCTEMaTH3yBaTH IPOLERypy 1000py Ha Imocaxy Cyaji depes
BUOKPEMJICHHsI Takux cTaniii wiei mpoueaypu: 1) oronomeHHs n000py Ha mocaay Cynyi,
NPUIHATTS TOKYMEHTIB Ta MPUHAHATTS PilIEHHS 1[0JI0 JOIMYCKY O KOHKYpCY (3abe3neuyeThes
BKKCY); 2) mpoBeneHHsl creniadbHOI MEpeBipKH IMOAO0 KaHAWIATa Ha TMOcamy CyIIi Ta
3’sCyBaHHS HasBHOCTiI a00 BiJICYTHOCTI OOMEXEHHsI MO0 3alHATTS MOcCaau cyaai (3aiCHIOE
BKKCY Ta I'pomazceka paga 100podecHOCTi); 3) omiHKa MPaBOBUX MPOQeciiHUX HaBUYOK Ta
MOpAIBHO-AUIOBUX SKOCTEH KaHAWIaTa Ha TOCaay CyAni (3miHCHIOE KOHKYpCHAa KOMICis
BKKCY); 4) cnemiadpHa WiATOTOBKA KaHAWIATa Ha Tocamy cynmi (3OiCHIOETBCS Y
HanionaneHii mkouni cynniB); 4) MpoBeJeHHS KOHKYPCY Ha 3aMillleHHS] BAKAHTHOI IOCay Ta
npu3HadeHHs Ha mocaxy cyiui (3uikicHioerscsi BKKCYVY); 5) ¢opmyBaHHS KaHaupaaTiB Ha
NMpHU3HAYCHHs Ha Tnocaay cymai (3mificaroe BPID); 6) mnpusHayeHHs cynmiB (3miMCHIOE
[pe3unent Ykpainn).

3apybisxcnuii doceio. 3 OriIsiy Ha €BPOINEHCHKMH BEKTOp PO3BUTKY YKpaiHM, HIDKUYE
0COONMBY yBary MM MPUIITAMO JOCBiY aMiHICTPaTUBHO-TIPABOBOTO 3abe3nedeHHs 1000py Ha
mocay Cyz/ii HaifOIbII IPOTPECUBHIUX, HA HAII ITOTJISA, KPaiH €BPONEHCHKOI CIIBAPYKHOCTI 13
c(OPMOBAaHUMH  JEMOKpPATWYHHUMH TpaauiissMu (ABctpil, Icmamii, Amnrmi, Himeuunnu,
Opantii). KpiMm Toro, nopedHrM € BUBYEHHS JOCBiAY (OPMYBaHHS CYAIIBCHKOTO KOPITYCY B
CIIIA, sixa € BU3HAHOIO MOJICIIIIO B CBITi TOTPUMAHHS TEMOKPATHYHUX TMPUHITHITIB CYJOUMHCTBA.
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Hoceio Ascmpiiicoxkoi  Pecnybniku. Konctutynieto ABbcrpiiicbkoi PecrnyOmiku Ta
3akonoMm «IIpo ciayx0y cynniB i IpoKypopiB» copMOBaHO BHUMOTH, IO Hpea sIBISIOTHCS /10
KaHAWOATIB Ha IOcaxy CyAi, Ta MOPSAIOK iX IMpH3HA4YeHHS Ha mocany. Ilopsnok Bimbopy Ha
mocany cyani B ABCTpii MICTHTH Taki eTamu: IOAAaHHS TOKYMEHTIB Ha y4acTh y BimOopi Ha
mocazy CyIIi 0co0010, IKa Ma€ I0PUINYHY OCBITY (3100yTH TaKy OCBITYy MOXKHA IPOTATOM 5-H
POKIB); TPOXOIDKEHHS TPAKTUKH KaHAMAATOM Ha TIOCali CeKkperaps ¥ IPOTOKOJicTa
(creHorpagicra) mpotsarom 9 wicsmiB, mo 3 MicsAi B CyAmi KOXHOI CIeIliaizariii; OI[iHKa
YCHIITHOCTI TPOXOPKEHHS MPAKTHKH Ta HAOYTTS NPaKTHYHOTO IOCBiAY, AKY 3IiHCHIOIOTH
KOMicisl y CKiIaai He MeHIe 3 Cy[uiB, sKi MalTh 3HAYHUH JOCBIA CYJOBOi IiSJIBHOCTI;
3MaBaHHs IiJICYyMKOBOTO ICIUTY TMiJ KEpIBHULTBOM ToOJiB BepxoBHHMX CyIiB 3eMens,
MIPEACTaBHUKIB NPOKYpaTypH W acomialii cy[miB i SKMH CKIIAA€ThC 3 MUCBMOBHX Ta YCHHUX
ICITUTIB 3 IUBUILHOTO 1 KPUMIHAIBLHOTO MPaBa, CIiBOSCIAN Ta MCUXOJOTIYHOTO TECTYBaHHS [6].
[Ticns mpoxo/pkeHHS NMPAKTHKK 1 YCHIINIHOTO CKJIAJaHHS ICIHTIB, rosioBa BepxoBHoro cyny
3emiti (hopMye pPEeWTHHI KaHAMIATiB Ha mocaxy cyani. [licns mporo depepanbHuii MiHiCTp
IOCTHIII{ OTOJIONTYye KOHKYPC Ha 3aHHATTSA MOCaa CYIIIB Y BIANOBIOHWX CyAaxX, Ha IiICTaBi
SIKOTO 0COOM, IIO MPOHMIUIM NPAaKTUKY Ta CKIAIHW ICHHT, MOJAIOTh 3asBKY MHpPO ydJacTb y
KOHKYpCIi Ta Ti, sIKi OynH BimiOpaHi 3a BHIIOI0 MO3HIIEI0 Y PSUTHHTY KaHIWAATIB Ha MOCALTy,
MPOXOMAATh CTaXyBaHHSI Ha Tocalmi cynni (mpakTmka mmokasye, mo me jume 10-15 % Bin
KUTBKOCTI TIPETeHACHTIB, AKi MOJANIN 3asiBKy ydacTi y mobopi, e 6mmzpko 60-70 ocib Ha pik).
BiniOpani ocoOu MpOXOAATh TPHPIYHE CTaXKYyBaHHS Ha MOCAIl CYIAi-CTaXKHCTA, IICIA YOTrO
CKJIa[IAl0Th CYMIBCBKUN ICIHT, IO CKJIAAAETHCS 3 MHCHMOBHX ICIHTIB 13 IMBUILHOTO Ta
KPUMIiHaJIBHOTO MpaBa, KOKEH TPUBATICTIO MakCUMyM 10 roanH y ¢popMi MiATOTOBKY pillleHHS
Cyly B pealbHIM CyIOBii cmpaBi, ska mepeOyBajia Ha po3risiai cyay. Ilicias ycmimHOro
CKJIaJIaHHsI ICOHUTY MPETeHACHT Ha Mocaay CyJIi MoJae 3asBy Ha OylIb-sKy BaKaHTHY IOCany
CyIi, ane, K MPaBHJIO, II¢ CyId MepIIoi IHCTAHIlI, TOMY 1[0 3alHATTS MOCAAU y BHUIIUX
cymax 3MIHCHIOETHCSA MUITXOM 3alHATTSA IMOCagll CYANi, SKWH 3BUTPHHB Tocanmy (IMIIIOB y
Bi[ICTaBKY), CYIJCI0, KM Mae HAHOUIBIIMI CyOOBHH CTaX MISIBHOCTI y CYIAI HIDKYOI
ropucauKIii. BomHouac, sIKIIo mpoaHami3yBaTu eTand BigOopy Ha mocaay cyaai B ABCTpii, TO
oco0a MOXKe TIPETEHAYBATH Ha IMOCaay CYAIi, TOCATHYBIIH BiKy He MeHIne 27 pokiB. LlikaBoro
y IUIaHI BHKOPHCTaHHA B YKpaiHi € JOCBiA MIOJ0 METOMOJIOTIi OIIHIOBAHHS KAaHIHIATIB Ha
mocagy CyIi: OIliHKa 3IiHCHIOEThCS KOJETIEI0 CYOYy BiOIOBITHOI IHCTaHIII (CYZOBOIO
KOJIETi€r0); MIKayia MpoQeCiiHHOTO OLIHIOBAHHS Ma€ HACTYIHY IPAJalliio; «BIIMIHHO», «IyXKe
I00pe», «100pe» («CepemHbo»), «IOCEPENHBOY», «HEBIAMOBIAHO»; SKIIO CYAII OTPUMYE
OIIIHKY HIKYE «Iy’Ke J00pe», TO OLIHIOBAHHS BiJOYBAETHCS MOBTOPHO Y HACTYITHOMY POII.

Jloceio Icnanii. 3rigao 3 Posaimom 6 («IIpo cymoBy Biaamy») Koncrutyiii KoposniscTBa
Icnanii Ta 3akoHiB npo cy0By Biany 1986 poky 10 noBHOBaxxeHb [ eHepallbHOT pajii BXOSTh!
Bi10ip, HABYAHHS Ta Oe3lepepBHE MiABUIICHHS KBATi(iKaIlil CyaaiB i MaricTpaTiB; 3a0X0OYCHHS
Ta TpPHU3HAYCHHS CYJMIiB 1 MaricTpariB, JUCIMIUIIHAPDHUA KOHTPONb HAN CyIIsIMH U
Marictparamu;, po3poOka OFKETy CYHZOBOI CHCTEMH; YIIPABIIHHSA CHCTEMOIO cyiB Icmanii. 3
Oy Ha TMpeIMeT JOCHIPKEHHS, 3BEPHEMO yBary Ha OCOOJIMBOCTI NpOLELypH BinOopy Ha
nocaxy Cyani, SIKi IOJIATAlOTh y HACTYHHOMY: 1) KaHIuIaT Ha Tocaxy CyAll NOBHHEH
BIINOBIiJaTH IIEBHUM BHMOTaM: BiK He Moiomme 18 pokiB, icmaHChKE TPOMAISHCTBO,
HAsBHICTH IUILUIOMAa IOPUCTa (HASBHICTH CTaXXy poOOTH B Taiy3i mpaBa HE € 000B’SI3KOBOIO);
2) KaHAMIAT, SKKH BUSIBUB OaXkaHHsI CTaTH CYIEI0, MOKe OyTH 3apaxoBaHuii 10 HaBuansHOro
LEHTPY HiATOTOBKHU CYIIIB TiJIbKH MICIS CKJIaJaHHS KOMIUIEKCHOTO ICITUTY 3 0araTtbox TeM
mpaBa (IMBUIBHE, KPUMiHAJNBHE, KPHUMiHAJIBHO-TIpOIlECYaslbHe, KOHCTHUTYIIIHHE, 3arajbHe,
aZMiHICTpaTUBHE, KOMEpIIiifHEe 1 TPyIOBE MpaBo), ajie 37eOUTBIIOr0 BCi TeMH NepeadadeHi
CTaHJApTHUMH HABYAIBHUMH IIpOrpamMaMy; 3) MpolieCc HaBYaHHS TpuBae | pik 6 wmicsmis, 3
OCHOBHMM HaxWJIOM Ha IpPaKTHYHY CKJIQJOBY, a TaKO)XX OCOOJMBOro 3HAa4YeHHs HaOyBae
BUBYEHHS 1 OBOJIOJIIHHS OpPATOPCHKOI0 MaMCTEPHICTIO, 3JIaTHICTIO NMEPEeKOHYBAaTH YYacHHUKIB
CyJZIOBOTO 3aCi/laHHsI, BECTH Ta OpraHi30BYBaTH CYAOBE 3aciJjaHHs Ta iH.); 4) polec HaBYaHHA
MOYKHa PO3JIUINTH Ha JBa €TalM: NEepIIui eTan (TeopeTHYHui) — 1e Oe3nocepejHe HaBYaHHS
KaHAuIaTiB y HaBuanbHOMY LEHTpi, HANPUKIHII SKOTO KAaHAMIATH BiJBIMYIOTH IOJILIO,
MUTHUIIO, BHIPaBHI YCTaHOBH, IopuanuHi ¢ipMu 1 T.0; Apyruil eran (IpakTUYHHUK)
MOYMHAETHCS HA ITOYATKy IPYroro pOKYy HaBYaHHS 1 MOJISITa€ B TOMY, LIO KaHIUIATH
MIPU3HAYAIOTECA B SIKOCTI TMOMIYHHKIB CYIIIB JI0 CYJOBHX YCTaHOB IIEpIIOi 1HCTaHIIi,
JOTIOMArarmTh CyIIsIM BHKOHYBAaTH iX OOOB’s3KH, OepyThb yd4acThb Yy CYIOBHX 3aCiTaHHSX,
3MIHCHIOIOTh PO3TJISA CIpaB IMiJl KEPIBHUIITBOM CBOIX HACTABHHKIB;, TPETiH — CKIIAJCHHS
MIPaKTUYHOTO ICIIUTY Ta OTPUMAaHHS OalliB, sIKi IMiJICYMOBYIOThCSA 3 OajlaMu, OTPUMaHUMHU
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KaHIWJaTOM IIiJ| Yac BCTymy A0 HaB4ajabHOro HEHTpPY MiATOTOBKU CYAJIB; ONPHIIIOAHEHHS
I'eHepanbHOIO pasol0 CYIOBOi BiaM CHHMCKY KaHAMIATIB, SIKI YCIHINIHO CKJIAJIHM ICIHT Ta
JIOTTYIIeH] O y9acTi Y KOHKypCi Ha MOcaay Cynfi; 5) OLIHKW, OTPUMAHI Iicis HAaBYAHHS Y
HaBuanpHOMY HEHTpi MiATOTOBKH CYAIIB, MOXYTh OYTH OCKapXeHi B CYJOBOMY IOPSAKY;
6) mpu3HAUCHHS HA TOCAAY CYAi BIAMOBIIHO 0 PEUTHHTY KaHIHIATa Ta PEHTHHTY CYIOBHX
mocaj 3a MoJaHHAM | eHepalbHOIO paayl CyIOBOI BIIaIH 3MiHCHIOE KOpours Iemawii [7].

loceio @panyii. Tak, y Ppanmii, Hanpukian, npodeciiiHi cyanl NpH3HAYAIOTHCS
[Ipesunentom, mocamoBi ocobm Kacamiinoro Cymy 1 TONOBH amensmifHAX CymiB — 3a
pexoMeHaamiero Bumoi pagy MaricTpaTypH, a iHII CyIIi — 3a MOJaHHSM MIiHICTpa FOCTHIII 3
MO3UTHBHUM BHCHOBKOM Bumoi pagu wmarictpatypu (ct. 12 3akony «IIpo craryc
Mmarictparypu»). Yci iHmi cymai  (komepuifiHux TpuOyHaniB, TpuOyHamiB i3 NUTaHb
CTpaxyBaHHS, MOPCHKOI TOPTIBIIi, 3eMEJIFHOT OPEHAN TOILO) HE MPU3HAYAIOTHCS, @ OOUPAIOTHCS
BuOopisiMu. Kanaupar Ha mocamy cynji HOBMHEH MAaTH BHINY FOPHIUYHY OCBITY, 3100yTY
micnsl 3aKkiHYeHHs CIeliajbHOl IopuaAndHOi akajgemii. Jlnsd npu3HadeHHS 1O CKIangy
KacariifHoro cyay BCTaHOBIICHI HiIBHIICHI BUMOTH — po0OTa MpoQecopoM YHIBEPCUTETY YU
HEOOXITHHUH CTaX CYIMIBCHKOI MisTIBHOCTI. SIK mpaBmiio, Cyqiei0 HE MPU3HAYAETHCA 0C00a,
Momomma 3a 40 i crapma 3a 50 pokiB, a TakoXX oco0a, sSKa paHille B MEXax OKPYTy
anesIniiHOTO Cymy 3aiiManacsi aJBOKAaTChKOIO IIPaKTHKOIO, oOiiMana mocaxy CyIOBOTO
BUKOHABII YM HOTapiyca, SKIIO 3 -bOTO MOMEHTY NPOMIIIO MEHIIE 5 POKiB. 3BUTbHEHHS CyIIi
3 mocaay Mae NpaBo 3AIHCHUTH Buima pama maricTpaTypu — 3a CKOEHHS NPOCTYNKY abo y
3B’SI3KY 3 TSDKKUM 3aXBOPIOBAHHSIM.

VY cuctemi Bioopy Ta npu3HaueHHs cyaniB y Ppanuii OepyTh y4acTh KijlbKa OpraHiB
(Buma paga wmarictparypu, Kowmicis 3 mpocyBaHHs mo ciyx0i, MiHicTepcTBO FOCTHIIT,
Hanionanbha mkona marictpatypu). Cynosi ¢yHkuii ®dpaHuii 3aiHCHIOIOTE MaricTpati [8,
c. 56]. HarionasipHa mIKOJIa MaricTpaTypu HaOHMpae MO KOHKYpCY KaHIMAATYpH AJS CYIUIIB.
[TpaBoBe perymoBaHHS HaBYaHHS Ta JOOOPY Ha MOCAIy CYANIB 3IIHCHIOETHCS HOPMaMH 3aKOHY
«[Ipo cratyc Marictparypm». Y @panmii Buma Pama marictparypum Ha 9o 3 TOJIOBOIO
KacamjiitHoro cymy ®@paHuii BoJIofi€ JIHIIe KOMIIETEHIIEI0 HalaBaTH PEKOMEHIAIIIO Ta BUCHOBKH
Ha BUCYHYTHUX MiHicTpoM roctumii @paHiii KaHAWAATIB Ha IMOCany CYAMIB IHIINX IHCTAHMIN i
3IIMCHIOE MiISUTBHICT SIK AMCHMILTIHAPHUHA OpraH cynmiB [9, c. 97]. BuMoramu € BigmoBigHUIA
JIJIOM BHIIOI OCBITH, TpoMansHcTBO DpaHiii, BiIMOBITHUN cTaH 310poBoi rcuxiku. [1o0ip
3[IMCHIOETBCS Yepe3 OLIHKY ece Ta CKJIAJaHHS BIIIOBITHOTO eK3aMeHy 3 IOPUIUYHHX
JUCIIUILTIH, IHO36MHOT MOBH Ta 3aIiKy i3 3arajibHo-(i3uuHol miarotosku [10, c. 61].

Jloceio Anenii. Aurmiiichkka cucrteMa 1000py Ha MOCaay CyAIi Ma€ Taki 0COOIMBOCTI:
1) Ha mocaay Cy/Zi BUIIUX CYAIB NPH3HAYAIOTHCS KAaHIUIATH (3 Ymciia OapUCTepiB 3 HE MEHII
HIK JCCATUPIYHUM CTa)KeM) KOPOJICBOIO 332 PEKOMEHIAIIIEI0 JIOp/a — KaHIyiepa; 2) Ha mocary
CyJJIl HIKYHMX CY/IiB IPU3HAYAIOTHCS KaHIUIATH (3 Uuciaa OapucTepiB 3 IECITHPIYHUM CTaXEM
a0o0 3 ymciIa PeKopAepiB, IO 3aHMalOTh LI0 MOCaLy HEe MEHIIE TPhOX POKIB) MPHU3HAYAIOTHCS
JOpIOM-KaHIUlepoM. BuMmorn 10 KaHaunaTiB Ha Iocaly Cy[Ji CTOCYIOThCS HE TUIBKH
KBaNipiKalifHUX XapaKTepUCTHK, ajie W BeMKa yBara MPUAUIETECA MOPAIbHO-CTHIHUM
SIKOCTSIM OCOOM Ta TCHXOJOrigHOMYy mpodimo ocobu. g XapakTepUCTHKH O0COOH
000B’3K0BO JOAAIOTHCS PEKOMEHIAIIT 3 MicIs rmorepeHboi poooTH. st KaHauIaTiB y cy i
cepeHbol Ta HIKYOI JIaHKK (OKPY)KHHUX 1 OIUIauyBaHMX MaricTpariB) IepeaoBCiM HEOOXiTHO
OTPUMATH HE MEHIIE TPHOX PEKOMEHJAIii Bix cyamiB i mpoBigHWX OapucTepiB, IO
CHIBIPAIIOBAIN paHille 3 MM KaHIUAAaTOM Ha mocT cyani. Ilpomenyporo Bimbopy cyaniB
CepellHbOI Ta HMKYOI JIAHKM 3alMalOTbCs UYMHOBHUKU JIelIapTaMEHTy JOpAa-KaHIulepa.
Kannuaarie Ha mocamu cyaaiB Bucokoro cyny Binoupae Jopa-KaHIIep 3a KOHCYIbTYBaHHS 3
CyIasIMH 1 3 KEepiBHHMIITBOM aJBOKaTCHhKOi Kopmopamii OapucrepiB. TexniuHo0 poboToio 3
BiOOpY KaHAWAATIB Ha MOCaay CYAJIB 3aliMa€ThCs TOJIOBAa KAHIJIEPCHKOTO JAENapTaMeHTy —
moCTiliHMIA cekperap. BiH onuTye cy1iB i aJBOKATIB, PO3MOBIISE 3 KAHAUIATAMH, a HOTO MITAT
30upae HeoOXimHi Bimomocti. Ha migcraBi mux NaHuX JIOpA-KaHIIEP NpPUIMAaE OCTaTOYHE
pimenns. ITix wac BUCyBaHHS KaHAWAATYp OKPYXHHX CYAIIB, PEKOPJEpIB 1 OIUIadyBaHUX
MaricrpariB 30ip BifoMOCTell Npo KaHIWIATIB MOXXe OYTH IOpY4YeHO CYAJI-TOJIOBI TOTO
CYZIOBOTO OKpYTY, /A€ NOBHHEH OyJe NpamoBaTH HOBHH CylJisl. 3acy/KEHHS 32 BUMHEHHS
TPAaHCIIOPTHUX IPABONOPYILICHb, HANPUKIAJ, I[IEPEBUIIEHHS [IBUJIKOCTI, HEIPaBUIIbHE
MapKyBaHHs TOUIO, HE BPaxOBYETHCS, SIKIIO BOHU HE MalOTh CUCTEMAaTHYHOTO XapakTepy abo
AKII0 HE CYNPOBOKYIOTBCA Oyab-fKOoI0 amMopanbHOO moBeniHkoro. IIlo crocyerscs
XapakTepy, TO BBAXKAETHCS, [0 AHTIIICHKUI CyJ/1s IOBHHEH BOJIOJITH XOPOIINM XapaKTepoM i
MaHepaMy, mob OyTH J00’S3HMM 3 aJBOKATAMH, CBIZKAMH i MPHCSIKHUMH. MIOMy TOBHHHO
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OyTu BJIaCTMBE IMOYYTTS TyMOpy, ajle HE HaaMipHe. BiH TOBMHEH BOJIOJITH TEPHiHHAM i
BMIHHSIM CIyXaTH, HE NEepeOMBAalOYM, MO0 € OCHOBHOIO SKICTIO XapakTepy cyani. BiH He
MMOBHHEH OYTH TOBITHHHAM, HOTO iHTENEKT MOBHHEH IEPEBHUINYBATH CEpEIHii piBeHb, X0da
BEJIHKI IHTENEKTyalli TaKoXX He NMOoTpiOHI. Cyaas He MOBHHEH NOCTIIHO epepuBaTH YYaCHHUKIB
niporiecy, OyTa piskuM abo GesnepecTanky skaprysatu [11, c. 116].

Hoceio Himeyuunu. CynoBy Biany B HimeuunHi 30ificHIOIOTE ipodeciiiai cyani i cynmi
Ha TpOMaJIChKUX 3acanax. BimmosigHo mo 3akony «Ilpo cyaniB» dpenepansHi cynni Himeuuannn
MIPU3HAYAIOTHCS TOBIYHO, a B 3emili ['ecceH — TumuacoBo. [103UTHBHIM BapTO BU3HATH JOCBIL
Himewyunnu moo 3iiiCHEHHS Takoro eTamy Ao0opy Ha mocany Cy/i sSK mia0ip KaHAWAATIB Ta
ix HauaHHs. Tak, BigmoBimHO 10 «HiMenbKOro 3aKOHY MPO CyIAiB» 3[aTHICTH 00iMaTH
nocany cyaui 3100yBa€e TOW, XTO OTPHMaB IOPUINYHY OCBITY, IPOWIIOB HaBYaHHA 4 POKHU Ta
miAroToBuy ciayX0y 2 poku. Cymai MOKYTh NPU3HAYATHCS JIMILE CYAISIMU (KOMICISIMH CyJUIiB)
y HacTYIHHX IpaBOBUX (popMax: MOXKHUTTEBO (BOHM NPH3HAYAIOTHCS 3TiTHO 3 (eleparbHUM
3aKOHOM Ta SIKIO NPOMNpAIfOBAJIM Ha Wil MOcaai HE MEHIIE TPhOX POKIiB), THMYAaCOBHUMH
CYIJISIMH, CYyJASMH 3 BUIIPOOYBAJIBHIM CTPOKOM a00 CyAIsIMHU «3a JOPYYCHHSM» (YMHOBHUKH
cymy, ki 3amydarotbes sk cyami). Cynmmi BepxoBHuX cyniB Demepamii MpOMOHYIOTBCS
npodpineauM  DenepadbHEM  MIHICTPOM CIUTBHO 3 KOMITeTOM 3 BHOOpPY CyOmiB i
NpU3HAYarThCs Ha mocaay Denepanbaum [pesuaentom [12].

Jloceio CIIIA. He moxHa o6iiitu yBaroro moceix CIIA momo opranizarmii 1o6opy Ha
mocany cynni. Heooximao 3a3HaunTH, mo CIIA MaroTh (emepaTuBHUI yCTpi, O 3YMOBIIOE
HasIBHICTH Y KpaiHi MapaJie)IbHO MpAIfOI0YMX YCTaHOB: €IUHOT (efepaabHOl CUCTEMH CYHIB Ta
CyJIiB KOXKHOTO 13 II’SITHECATH LITaTiB KpaiHW, YOTHPHOX (elepalbHUX TEPUTOPIH 1 OKpyry
Konym6is. ®enepansHa cynosa cucrema CIHIA cknagaerbest 3 BepxoBHoro cyny, anensiiHux
Ta OKPY>KHHX CYJIB, @ TAKOX JI0 HEl BXOIATH crieliaibHi cyau [13].

Awnaniz npouenyp GopmyBaHHS KagpoBOro pesepBy mist cynoBoi cucremu CHIA nae
MOJKJIMBICTh BHOKPEMHTH TaKi OCOOIMBOCTI eTamiB JoOOpy Ha mocany cydni: 1) mpereHaeHT
Ha o0iiiMaHHs B MallOyTHROMY TIOCAJH CYIII MICIIEBOTO CYAYy € oco0a, sika OTpUMaJia OCBITHII
CTYIIHb BUIIOI FOPUAUIHOT OCBITH — OakaiaBpa, ska 37100yBa€ThCS Y KOJNEIKI UM YHIBEpCUTETI
mpoTsiroM 4 pOKiB, TMiCIsS YOro MPOHIDIa MiArOTOBKY IO MAariCTepCchKiii mporpaMmi B
YHIBEpCHUTETI IPOTATOM 3 POKiB; 2) 000B’I3KOBOI0 YMOBOIO MIPETEHIyBaHHS Ha IOCaIy CyIIi €
JBOPIYHMI TPaKTUYHUI JOCBiJ POOOTH Ha IOcanax, OB S3aHUX 3 IPaBO3aCTOCYBAHHIM
(mepeBara HamaeThCst 0co0aM, SIKi 3afMalOTHCS aBOKATCHKOIO [ISUTBHICTIO, OCOOJHBO, TIi€l0,
sIKa HAMpaBiCHAa HA 3aXKWCT HAWOUIBII BpPA3IMBUX KaTeropid rpomaasH (iHBamimiB, oCiO
MOXHUJIOTO BiKYy, ODKEHIB Ta iH.) ab0 NPOXOJKEHHs MPAKTHKH Ha TOCaji CyJOBOIO KiepKa
(momivynmka cyani); 3) y CLA icHytots aBi popmu 0OpanHs (pU3HAYESHHS) Ha TOCATy CYA:
B OKPEMHMX ILITATaX MPOBOJATHCS 3araibHi BUOOPH KaHAMAATIB Ha MOCaay CyIi, y TOH 4ac, siK
IHIIl HaJalOTh NPaBO IMPHU3HAYEHHS CYJJIi 3aKOHOJABUOMY OpraHy JaHOro mraty. SIKiio
KaH/U/aT MPOBOJMTH YCIIIIHY BUOOPYY KaMIIaHito, BiH OOMPAETHCS CyAIEI0 MITaTy HA TIEeBHUH
TepMiH. KoxeH mTaT Mae BCTAHOBJICHI CTaHAAPTH CYIMIBCHKOi €THKH, BIIMOBIIHO IO SKHX
KaHAWIATH [MOBUHHI 3[IHCHIOBAaTH HE JIMIIE CBOI (DYHKIIi B SIKOCTI CYIiB, ane # MpOBaJUTH
cBOIO0 BHOOpuy AisubHICTE. Ilepemarae Toif kanaupar, sikuii HaOpas Oureime 50% romocis,
MIPUYOMY BHOOPH MOXYTh IPOBOJUTUCH Y AEKiJIbKa TypiB, NPH HbOMY KaHAWJAT Ha IHOCaTy
CyJli He MOXKe OpaTH y4acTh OliblIe HDK y ABOX Typax BHOODiB. 50% CymniB MiCLIEBHX CYIIB
npu3HavyaroThess DemepanbHuUM ypsAnoM (Iicis BUBYEHHS YpAIOBOI KOMICIEIO JIOChE Ha
KaHAWIATIB Ha MMOCaxy CyJIi) IUITXOM TOJIOCYBaHHS CEHATOPIB 3a BiANOBIAHY KaHIUAATYPY.
OenepaTuBHUX CyIiB (aHAJOT HamwWx cyaniB KacamiiitHux iHCTaHIii y ckiami BepxoBHoro
Cyny) mnpusnadae Ilpesugentr CIIA 3a mnogamasm Cenary; 4) CTPOK CYIIIBCHKHX
TTOBHOB)KEHb BapIIOETHCS 3aJIEKHO BiJ| MTATy: Big 3 pOKiB A0 6 pPOKiB — Uil Cyauei
NIPU3HAYeHNX BIIEpLIE, IPU [[bOMY B 0araTboX IITAaTaX CyAIl HE MiUITaloTh aBTOMATHYHOMY
NepeNpU3HAYEHHIO IICJIsl TEpHIOro TepMiHy nepeOyBaHHS Ha ocaji. BoHM MOBHHHI 3HOBY
NIPOWTH Tpouenypy nepeBnOopiB. Bumornm no cymnamiBchkoi ertmku Bu3HaueHi B Kopekci
noBepinku cyaniB Cromydenux lltatiB Amepuku Ta mependaqaroTh IOTPUMAHHS TaKWX
BUMOI: HEYNEpeHKEHOCTI Ta HE3aJIe)KHOCTI; MPUCTOMHOCTI MOBEAIHKM Ta PIBHOCTI Iepen
IHIIMMHU y9acCHUKAaMH TIPOIECY; CIIPAaBEIIMBOCTI Ta TOJIEPAHTHOCTI; IPUCTOWHOI M03aCyH0BOI
JiSUTBHOCTI; TIOJIITHYHOI HEUTPATFHOCTI Ta TPOMAICEKOI aKTUBHOCTI [14].

[TincymoByto4HM, HEOOXiHO 3a3HAUMTH, MO crenudika g000py Ha Tocaxy CyAldi B
CIIIA wmae cBoi mepeBaru i Hemosmiku. Cepea mepeBar HEOOXiTHO BHIUIUTH: IOETHAHHS
nporeayp oOpaHHS Ta MPHU3HAYCHHS CYAJMIB Ha IMOCaTy, BHCOKI KpHUTepii IMI0J0 MOpPaIbHO-
€TUYHUX XapaKTePUCTHK OCOOM TpPETEeHIeHTa Ha TMocamy Cyani, 0o0OB’s3KOBa HasBHICTH
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npodeciiiHOro IPUANIHOTO Ta JKUTTEBOTO JOCBITY, IMiJBUIICHHSI MOXIIUBOCTEH OyTH 00paHuM
Ha HocajJy CyIJi Y BUNAJKy 3aiHATTS aKTUBHOIO I'POMAJICHKOIO JisutbHICTIO. Cepell HeloMiKIB
BapTO BHOKPEMHUTH: BiICYTHICTb CHCTEMH MiJIECIPSIMOBAHOI MiATOTOBKH KaHAWIATIB Ha
mocamu cyanis, nmpu npomMy B CIHA icHye DexepanbHUi CYINiBCBKUAN LEHTP, MpU3HAYCHUI
IUIA TIPOBEJCHHS HAayKOBHX IOCITIMKEHb Ta OpraHizamii Oe3lepepBHOTO HaBYAaHHS CYIMIB 1
T ABHUIICHHS iX KBaJIi(ikarii.

BucHoBku. Y pe3ynpTari aHamizy 3apyO0iKHOTO JOCBiLy Ipouenyp Jo0opy Ha mocamy
cymai Oyno 3’SCOBaHO MOTO TO3WTHBHHK JOCBiI Ta BHOKPEMIICHO HANpsSMH HOTO
BIPOBA/DKCHHSI B YKpaiHi, 30KpeMa, IOCBiJl Takux naepxkaB: PecrnyOmiku ABcTpis Imono
3anpOBaJPKEHHS PIYHOT NPAaKTHKY KaHIuIaTa Ha ocaay CyAll, SKUil He Mae MpaBo3acTOCOBHOT
NPaKTHKH K CEKpeTap CYAOBOTO 3acijaHHs Ta MOMIYHHMK cyami (IO TpW Micsli B KOXHIN
CyZIOBill manati) 31 CKJIaJEHHSAM MiJCYMKOBOTO ICIIUTY KOMicii cyamiB (Iicist MPOXOKEHHS
HaByaHHS B InKoii cynniB); @®pannyspkoi PecmyOmiku momo HeoOXimHOCTI 14-MicsyHOTO
CTa)XyBaHHS KaHJHUJaTa Ha MMocaay CyIji B CyJax, OpraHax po3CiiJyBaHHS Ta IPOKYpaTypH,
HOJINEeHCHKUX Ta )KaHAaPMCBKUX CITY’KO, BUIIPAaBHUX YCTAaHOB Ta CYZOBUX BHKOHABIIB, ITij 4ac
SIKMX KaHAWIATH Ha TOCaxy CyIAl BHBYAIOTh OCOOJIMBOCTI IisNTBHOCTI CITY)KO Ta OpTraHiB, sKi
Oe3rnocepelHbO B3aEMOIIIOTH 3 CYHOM, IIiJl Yac TaKOro CTaXyBaHHS B MalOyTHBOro Cyami
CTBEPIXKYETHCSA JyMKa IOAO BAXKJIMBOCTI €IHOCTI CIHIBIpaLi CYIOBHUX Ta NPaBOOXOPOHHHX
OpraHiB Ta BaXJIUBOCTI POOOTH KOXXKHOTO 3 HHUX Ta IOBard 1O CYMDKHHX mpodecii;
®eneparuBHoi PecryOunikin HiMeuunHa IIono 4iTkO BH3HAYCHUMX BHUMOI 1O KaHIUIata Ha
mocaay CyJji, €TamiB HOro MiArOTOBKA Ta WOTr0o KBaTi(iKaI[ifHOTO OI[IHIOBaHHS, a came:
KaHIAMIATOM Ha MOCaay CyAmi Moxe OyTH ocoba, sika 3700yja YHIBEPCHUTETCHKY BHIILY
IOPUAMYHY OCBITY Ta MpOMIIIAa ABOpiYHE HpodeciiiHe cTakyBaHHSA Ha Iocafi cynai abo mae
JIBOPIYHMH CTaXX POOOTH SIK YNHOBHHMK BUCOKOTO PAHTY, SIK CIIy>KOOBELb Ha JiepKaBHIH Ciryx0i
B ®enepartuBHiii PecnyOnini HimMeuunHa um Ha cinyx0i B sKil-HEOyIb MDKAEP)KaBHIH 4H
MDKHapOIHIA opraHizallil, KO0 I JisUTEHICTH 32 CBOIM XapaKTepoM i 3HAYCHHSM BiAIIOBigaIa
CITy>kOOBiH NiSTTPHOCTI BUCOKOTO PaHTy, ab0 3aXMCTHIAa JTOKTOPCHKY TUCEPTAIlil0 BHUKJIAIada
mpaBa B HIMEIBKOMY YHiBepcuTeTi, a00 Mae cTaxk poOOTH aIBOKaTOM, HOTapiycoM 1 ska
CKJIasla eIWHUHA KBamidikamiiHu# icmuT KBamidikamiiiHii KoMicii, 70 cKiamy sSKoi BXOAATH
NPENCTaBHUKH CYAy, IPOKYPATYpH, aJBOKaTypH Ta HoTapiaty; Cronydenux LltaTiB AMepuku
I0Z0 BU3HAYCHHS PIBHOCTI BCIX YYaCHHKIB H0OOpY Ha Mocady CYIJi BIEpIIe, 3a SKOTO
MOMIYHUKH CY[JI, CEeKpeTapi CyJIOBOrO 3acifiaHHs, NOMIYHUKHM aJlBOKaTa Ta MPOKypopa He
MaroTh IlepeBaru miJx 4Yac BinOOpy Ha Mocajay Cy[jiiB, a piBeHb iX 3HaHb Ta 3710HOCTEH
MEPEeBIPSIETHCS HA KBATI(PiKaAI[ITHUX iCITUTAX.
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ABSTRACT

Roman Myroniuk. Selection procedure for judges in Ukraine and foreign countries:
comparative administrative and legal study. The article analyzes the legal framework and procedures
for selection for the position of a judge in Ukraine and foreign countries, highlights the best foreign
experience in the procedure of forming a judicial corps and clarifies the possibilities for its
implementation in Ukraine.

As a result of the analysis of foreign experience of judicial selection procedures, its positive
experience was clarified and the directions of its implementation in Ukraine were singled out, in
particular the experience of the Republic of Austria on introduction of annual practice of a candidate for
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Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

judicial position. judges (for three months in each court chamber) with passing the final exam of the
commission of judges (after training at the school of judges); Of the French Republic on the need for a
14-month internship for a candidate for judge in courts, investigative and prosecutorial offices, police and
gendarmerie, correctional facilities and bailiffs, during which candidates for judge study the specifics of
the services and bodies directly cooperating with the court , during such an internship, the future judge
affirms the opinion on the importance of the unity of cooperation between judicial and law enforcement
agencies and the importance of the work of each of them and respect for related professions; Of the
Federal Republic of Germany regarding clearly defined requirements for a candidate for the position of a
judge, stages of his preparation and qualification assessmen t, namely a candidate for the position of a
judge may be a person who has a university degree in law and has two years of professional experience as
a judge. as a high-ranking official, as a civil servant in the Federal Republic of Germany or in a service in
any interstate or international organization, if this activity in its nature and significance corresponded to a
high-ranking official activity, or defended a doctoral dissertation at a German university, or has
experience as a lawyer, notary and who has passed a single qualifying examination of the qualification
commission, which consists of representatives of the court, prosecutor’s office, bar and notary; the United
States of America to determine the equality of all participants in the selection of judges for the first time,
in which assistant judges, court clerks, assistant lawyers and prosecutors do not have an advantage in the
selection of judges, and their knowledge and skills are tested in qualifying exams.

Keywords: selection procedure for the position of a judge, legal support, features of the selection
procedure, foreign experience, introduction of foreign experience.
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Hartans OPJIOBCBKA®

JOKTOp IOPUANYHIX HAYK, podecop
(O0ecvruti HAYIOHATLHUL MOPCLKULL
yHieepcumem, m. Odeca, Yrpaina)

AKTYAJBHI IUTAHHSA JEPKABHOI MOJITUKA
IOJ0 HAPKOTHUKIB Y KOHTEKCTI 3ATIOBII'AHHA
HAPKO3JIOYNHHOCTI

BucBiTieHo THUTaHHA JAEp)KaBHOI MOJITHKKA MIOAO0 HAPKOTHKIB Yy YaCTHHI, IIO CTOCYETHCS
3an00iraHHs HapKO3JIOYMHHOCTI. 3p0o0IeHO BUCHOBOK MPO CYTHICTh Ta TEHAEHIII HapKO3JIOYHHHOCTI 5K
TIHBOBOTO BHCOKOCIIEIiali30BHOIO Ta BHCOKOOPIaHI30BaHOTO Oi3HeCy, IO JAa€ IiJCTaBH TOBOPHUTH PO
MOTMHUT, TPOIMO3MIIiF0, HAPKO30YT Ta BiAMHBaHHS JOXOJMIB BiJi HE3aKOHHOTO O0OIr'y HApKOTHKIB, SKi
BTUTIOIOTBCS B CYKYNHOCTI KPUMIHQJIBHUX HPABONOPYIIEHb (HapKO3JIOYHMHIB). 3BEpHEHHS JO NPOEKTY
Crparerii nep»aBHO{ MOMITUKA MIOA0 HAPKOTHKIB 10 2030 poKy MOKa3ano MpiopUTETHICTh 3a00iraHHs
MONIUTY Ha HApKOTWKH, IO HE BIANOBiZa€ CYTHOCTI HApKO3JIOYMHHOCTI Ta OCHOBHUM ITOJIOKCHHIM
€BPOTEHCHKOT aHTHHAPKOTUYHOT cTpaTerii Ha 2021-2025 poxwu, mpiopuTeTaMu AKO1 € 3aro01 KA BILUTHB
Ha MPOTO3HUIIiI0, 30yT HAPKOTHKIB Ta BiIMUBAaHHA JOXOIIB Bix iX 00iTy.

Knrouosi cnoea: 3anobizanns HApKO3IOYUHHOCI, MEHOEHYI] HAPKO3NOUUHHOCMI; HAPKODI3HEC,
0eporcasta NOTIMUKA w000 HAPKOMUKIE, €BPONENCoKa AHMUHAPKOMUYHA CIMPAMeis.

IMocranoBka nmpodsaemu. Sk ¥ inmi nepkasu, sxi migmucann Konsennito OOH mpo
00poTh0y TPOTH HE3aKOHHOTO 00Iry HApKOTHYHHX 3aCO0IB 1 ICHUXOTPOIHUX pedoBUH [1],
VYkpaiHa 3000B’s3a7acs NPOBOAWTH HAIIOHAIPHY AaHTHHAPKOTHYHY MONITHKY. IIporsrom
TpHUBAJIOTO Tepioxy posmopsmkeHHsMu Kabinety MinicTpiB YkpaiHu 3aTBepKyBalncs
Konmenmii peamizanii aep:xaBHoi momituku (2002, 2010) [2-3], mizmime — Crpareris
nepxaHoi momituké (2013) [4]. YV TtpaBui 2021 p. Ha TpoMancbke OOroBOpeHHS Oyio
npencraBieHo npoekT CTpaterii Aep)kaBHOI MONITHUKU IIOAO0 HApKOTHKIB Ha mepion mo 2030
poky [5]. 3 ormsaay Ha 1ie i Oepydn 0 yBaru CyKyImHICTh HOPMATUBHO-TIPABOBUX MPHUITUCIB, SKi
CHpsIMOBaHI Ha perjiaMeHTallil0 HapKooOiry, MO>KHa TOBOPHUTH Ipo (opMyBaHHSA B YKpaiHi
«AHTMHAapKOTUYHOTO0»  3aKOHOJABCTBA, 3acaAd SKOFO0 Ma€ BH3HAYaTH  AaKTyallbHa
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Konnenuis/Ctparerist iep>kaBHOI NOJITUKY y Li cdepi. [HIIMMYU cioBamH, BiJ BU3HAYEHHX Y
LOMY JIOKYMEHTI INpIOPHUTETIB 3ale)XaTUMYyTh IHCTPYMEHTH IIPaBOBOTO BIUIMBY Ha
HapKOCHUTYAIIIfO B KpaiHi.

Mo crocyeThcsi OCTAaHHBOI, TO TOBOPUTH TPO MO3UTHBHI 3MiHU HeMae mincTaB. Cepen
KUTENIB YKpaiHu HapaxoByeThes 0nm3pko 300 THC. iH €KIITHUX HAPKOMAHIB 3 TCHACHIIIEIO 0
30inpIIeHHS 1X KinbkocTi 10 10 % xoxHOTO POKY [6, c. 403]. ['enepansauii mpokypop YKpainu
Ha Hapazi 26 >xoBTHsA 2021 p. Haromocwuia Ha TeMITaX 3POCTaHHS HAPKOMaHil i HETaTHBHUX
TEH/CHIIISIX ~ HApKO3JMIOYMHHOCTI, HacamIepel opraHi3oBaHux 1ii ¢opMm. 3oxpema,
1. BeHenukroBa 3a3Ha4yMiIa BUKPUTTS OUIbILE COTHI 3JIOYMHHUX YTPYIOBaHb, sKi y ckiaii 430
0ci0 BUMHMIM Maibke 1,2 THC. HApKO3JIOYHMHIB Ta 3HEIIKO/DKEHHsI 16 Hapkosaboparopiil. 3a ii
CIIOBaMH, KIUIBKICTh KPHMIHAJBHUX IPAaBONOPYLUIEHb 33 Y4YacTI0 HENOBHOBHOJITHIX,
OB ’SI3aHUX 3 HE3aKOHHUM 00IirOM HAapKOTHKIB, 3pOciia Oifbllie HiX HA YBEPTh. [Ipu 1bOMY
KOJHOT 0cO0H, siKa 30yBaa BiIOBIHI PCYOBHHH JIITSAM, HE BCTAHOBIICHO [7].

VY npeamOyni npoekty CrpaTerii Aep>kaBHOI HOJNITHUKH I1[0JJ0 HAPKOTUKIB HA Iepioj] 10
2030 poky HaroJomIeHO IPO HEINOCSATHEHHS IIiyiel, BU3HadeHnX B momepennii Crparerii [5].
OnHak HaBpsAA YN MOKHA BB@KaTH OCTAHHIO 3a 4acoM yxBajeHHS CTpaTerito «BHHHOIO» B
MIOTOYHOMY CTaHi pedeil, apke Taki NpeTeHsii CBOro 4Yacy 3aKkumalnucs H IoIepenHiM
KOHIICTITyaJbHAM OKYMEHTaM, B SKHX B IOCTaTHI Mipi He Oymo BigoOpa)keHO CYTHOCTI
npoOieMH Ta TEHICHLIM pO3BHTKY cuTyamii. lle € BaMBHMM came TOMy, IO CYTHICTh
HApKOOOITY € eKOHOMIYHOIO, IIe cTayia XapakTepuctuka. CrenudigHicTh XKe HapKOCHUTYyaIlil B
JiepKaBl BH3HAYAETHCS TEHICHLISMH (IMHAMIYHOIO XapaKTEePUCTHUKOW). Buxoasum 3 1poro,
BiJl KOHIENTYaJbHUX/CTPATEriYHUX JOKYMEHTIB JOpeYyHO Oyno O odikyBaTH BHM3HAUCHHS
MEBHUX 3aII001KHUX MPIOPUTETIB, pOOOTH Ha BUIIEPEIKECHHS, a HE JiniIe peduiekcii.

B6auaetbes, 1110 Takui MiIXin Moxke OyTH PO3MOBCIOJDKEHHUH SIK Ha MPo0JIeMy 3arajioMm
(HapkooOir), Tak i Ha ii CKJIAJOBI, y HALIOMY BHIQJKy, — HAPKO3JIOUYMHHICTh. 3 OTJIIIy Ha Ie
JOLUTBHO aKTyalli3yBaTH NHTaHHSA Mpo BimoOpaxkeHHs y mnpoekti Crparerii nep:kaBHOT
TOJITHKY 11010 HApKOTHKIB 10 2030 poKy CYyTHOCTI Ta TCHICHIIIH HaPKO3JIOYUHHOCTI, Y TOMY
4HCHi, 1 3 OTJIAAY Ha cTpaTerivHi JokyMeHTH €C y 3a3HaueHiH cdepi.

AHaJi3 ny0aikauiii, B AKHX 3a1104YaTKOBAHO BUPilIeHHs i€l npodaemMu. 3BEpHEHHS
no ¢axoBux myOmikamidTakux ydeHuX, sk: A. Bbabenko, O.Bargypkxa, C.Bbocxomnos,
M. Bep6Oencrkuii, B.Tomina, A.3akamok, O.Kozauenko, H. MipomHiuenko, A. My3uka,
A. CaBuenko, O. Crpinsiis, 0. Opnos, O. Spmumi, X. SIpmaki Ta iHIIUX — AalOTh MiJCTaBU
JIATH BUCHOBKY, II0 BOHUIPYHTOBHO BHCBITJIIOIOTH MHUTAHHS MPOTHIII HAPKO3JIOYMHHOCTI Y
MDKHApOJHO-TIPaBOBOMY, ~KPHUMIHAJIBHO-TIPABOBOMY, KPHMIHOJIOTIYHOMY, —OpraHi3auiiHo-
NPaBOBOMY acrekrax. Y 1eil jke yac aHalli3 moJioxkeHb poekTy Crparerii qepkaBHOT MOJITHKA
mo70 HapkoTukiB 10 2030 poKy B KOHTEKCTI iX BIUIMBY Ha MEPCICKTHUBH 3armoOiraHHs
HApPKO3J0YMHHOCTI HE 3HANIIIM JOCTATHLOTO BUCBITICHHS.

Metor0 naHOi cTaTTi € YCYHEHHs M€l NpOTAIMHU 3 YpaxyBaHHAM CTparerii
€BpOTEchKO{ aHTHHAPKOTHYHOT MOJIITHKH.

Buknax ocHoBHoro martepiany. HapkosmoumHHiCTH BXXE HaBHO Iiepectana OyTH
npeaMeToM (paxoBoro iHTepecy, MepeBa’kHO, MPABOOXOPOHIIB Ta MOYACTH IPaBO3aXHUCHHUKIB.
CydvacHe ii po3ymiHHS Tependadae 3BEpHEHHS 10 MOJITHYHHX, €KOHOMIYHHUX, COIliaJbHO-
NICUXOJIOTIYHUX, KYyJIbTYPHHX, MEIUYHHUX, TEXHOJOTIYHUX acCHeKTiB, M0 PO3UIMPIOE
KOHTEKCTyaJbHI TOPH30HTH Ta JI03BOJISIE CHUCTEMHO ONaHyBaTtu mpobiemaruky. [loHsTiiiHa
6araToacrekTHICTh HAIIApPOBYETHCS HA TPU MPOCTOPOBI BUMIPH LBOTO BHIY 3JOYHHHOCTI —
HAI[lOHAJIBHUM, pETiOHATbHWA Ta MDKHApPOAHMH, NPH IBOMY IIeH BHJ KPUMiHAIBHOI
JISTIHKBEHTHOCTI € OHUM 13 HAHO1JIBIII CIIEI[iali30BAaHUX Ta BUCOKOOPTaHI30BAHHMX.

Hapko37104nHHICTh € IEHTPATBbHOIO JIAHKOIO HE3aKOHHOTO HApKOOOIiry (HE3aKOHHOTO
00iry HapKOTHYHHX 3ac00iB, NCHXOTPONHHMX PEYOBHH 1 IMPEKypCOpIB), BH3HAYEHHS SKOTO
naetbest y 1.1 3akony Ykpainm «IIpo 3axoam mportuaii He3aKOHHOMY 00Iry HapKOTHYHHX
3ac0o0iB, NICHXOTPOIIHUX PEYOBHH 1 MPEKypCOpIB Ta 3JOBXUBaHHIO HuUMH» [8]. OmHak 10
HapKO3JIOYMHHOCTI BapTO BIJJHECTH TAKOXX BIJIMHBAaHHS JOXOJIB, OJEPKaHUX Yy pe3yibTaTi
HE3aKOHHOro 00iry 3a3HadeHuX 3aco0iB Ta peYyOBHMH.Y TaKOMY KOHTEKCTI CTa€ OYEBUIHUM
nepeBakHO OI3HECOBWI, a HE NPOCTO KOPUCIHMBHMH, XapakTep IisUNIBHOCTI cyO’€KTiB, sKa
BHUPI3HAETHCA BENUKOI KUTBKICTIO €Mi30/1iB, TPHUBAIUM XapaKTepPOM, 3allydeHHSIM 0
MiATOTOBKY 1 BAMHEHHS KPUMiHATBHIX MPAaBOIOPYIIEHb 0Ci0, 0 3alifMarOThCs MEepeM iEeHHIM
HapKOCHPOBMHM YH TOTOBHX HApPKOTHKIB, IXHIM BHPOOHHMIITBOM Ta peamizamiero (To0To
PO3MOIIIIOM POJIeH Y CKJIaJli OpraHi30BaHMUX TPYII Ta 3JIOYMHHKUX OpraHizarii) [9, c. 379-380].

3po3yminio, MO0 A0 HAPKO3IOYWHHOCTI Ha CHOTOAHI BITHOCATH 1 Ti KpUMiHAJIBHI
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NIPaBOIOPYILCHHS, SIKi BUMHSIOTHCS 0e3 MeTH 30yTy. OfHaK BOHHM HE BH3HAYAIOTHh «OOIHYYs)
HApKO3JIOYMHHOCTI Ta HE CTAHOBJIATH BEJHMKOI CYyCHiJbHOI HeOe3nekw. SIk MmpaBHIILHO OyIo
3a3HadeHo y Crparerii gep>kaBHOI MOJITHKH IIOAO HAapKOTHKIB Ha mepion o 2020 poxy,no
MPIOPUTETIB IPABOOXOPOHHOI MisSUIBHOCTI Mae OYTH BigHECEHO KOHIIEHTpAII0 3YCHIIb Ha
BUSBJICHHI Ta JOKYMEHTYBAaHHI NPOTHIIPABHOI MisIIBHOCTI OpraHi30BaHUX 3JIOYHHHHUX
YIPYIIOBaHb, IO CTAHOBIIAITH HAMOINBITY 3arpo3y CYCHUIBCTBY, OCKIIBKH KpHMiHANbHE
MMOKapaHHA HapKO3aIEKHHUX OCi0 i APIOHWX MUIIEpiB HE BIUIMBAE iCTOTHO HA 3HIKEHHS PiBHS
CIIOKMBAHHS HAPKOTHKIB cepet HaceeHHs [4].

BinmoBigHO CYTHICTH HApKO3JIOYHMHHOCTI SK TIHROBOTO Oi3HECY OIOCEPEAKOBYETHCS
B32€EMO3QJIC)KHUMH aCHEKTaMH, SKi BIJIOBIIAIOTh CHCTEMOYTBOPIOIOYMM EKOHOMIUYHHM
KaTeropissM — MOMHT Ta IMPOIO3MIIisi, 3B A30K MK skuMu 3a0e3mneuye 30yT. Kpim 1poro,
JIOLUIBHO JIOAATH ¥ BIAMUBAaHHS JOXO[IB, OZEP)KAaHUX Y PE3yJIbTaTi HE3aKOHHOTO HApKOOOITy,
SIK BIJTHOCHO CaMOCTilHy, IPUTaMaHHy caMe TIHbOBOMY Oi3HECy JIaHKy €IMHOTO €KOHOMIYHOTO
mporiecy. TakuM dYHMHOM, TONHUT, TMPOMO3MINs, 30yT Ta BiIMHBAaHHA JOXOMIB, SKi
OTIOCEPEAKOBYIOThCA Y KPUMIHAJIBHUX IPABONOPYIICHHAX, O3BOJITIOTH 3PO3YMITH CydacHY
HApKO3JOYMHHICTh SK BHJ TIHBOBOrO Oi3HeCy, SAKW, MPHUPOJHO, MOXe OyTH IHIIe
OpraHi30BaHHM.

CyvacHi TeHIEHIIT HapKO3JIOYMHHOCTI B YKpaiHi € BKkpail HeratTuBHMMH. Cepen HHX
JOUITHHO 3a3HAYNTH HACTYITHI:

— BHKOPHCTAaHHS HOBITHIX TEXHOJOTIH y cepi HapkooOiry. Tak, 30yT HApKOTHKIB «3
PYK Y pPyKH» BXKE Maike HE NPAKTHKYIOThb. YYaCHHKH YroJ BHUKOPHUCTOBYIOTb MEPEXY
«lHTepHeT», cnewianbHi JOAATKM JUIA  PO3IOBCIO/KEHHS HAPKOTHKIB, ICHUXOTPOIIIB.
CrnioxxuBavaM JIOCTaTHHO 3HAWTH Ha CTiHI rpadirti 3 iHGopMaliero Mpo KaHal-MeCeHDKEp A
cMmapTdoHiB abo crerianbHuil caiit i 3pooutu 3amosienns [10, c. 61, 63]. be3koHTakTHHI
30yT CTaB MOMYJISIPHUM 3 BIAKPUTTSAM Hapkomara3uHiB y Jlapkueri (Malina, RAMP, R2D2).
3pYYHICTh AAHOTO «CEpBiCY» IOJATAE y TOMY, IO CIIOXKHMBAY MOXE OTPHUMATH KOOPIHHATH
CBO€i <«GaKNaAKM», HE IOyKalodd JAwiepa. BiomoBigHO, 1 A BIAMHUBaHHS JOXOIIB
BHKOPHUCTOBYIOTBCS CKJIAIHI (DiHAHCOBI MEXaHI3MH, Y TOMY YHCII, ITOB’s3aHI 3 pPO3paxyHKaMU
Y KPHUIITOBAIOTI;

— MOCTiiHE TONIMPEHHS 4Yepe3 BTATHEHHS y HE3aKOHHUH HApKooOIr HOBHUX OCIO SK
CIOXWBAYiB, M0 € TapaHTOBaHUM pPHHKOM 30yTy HapkoTHkiB. IlpoBemeni B VYkpaiHi
COLIOJIOTIYHI JIOCHI/DKEHHSI CBiJuaTh, ILI0 HapKo3aJie)kHa ocoba 3a Tepioj BXKWUBAHHS
HApKOTHKIB BTiArye y 1e cepemoBuuie Bix 10 go 20 ocid, ToOT0o Ha oxHY odiuiiHO
3apeecTpoBaHy HApPKO3aIeXHY O0CO0y y CEpelHbOMY TMpHIANac 15 BTATHEHHX HEK B
He3akoHHMH HapkooOir [11, ¢. 20, 123];

— 30UIblIeHHS 3HA4YeHHs KOHTpaOaHIHMX UULIXIB JUIi HAaCHYEHHS HAapPKOPHHKY.
SckpaBuMm npuknagom € I[lpudyopHOMOpchKkuit perioH, 3okpema, Onecbka o0nacTh, sika €
YaCTMHOI0O HU3KM MDKHapOJHMX MapUIpyTiB KOHTpabaHAWM HapKoTukiB. He BumagxoBo
Opecbka O0JIACTh € OJHUM 3 HAHOUIBII KPUMIHANBHO ypaKEHUX PETiOHIB, Y TOMY YHCIi, U
10/10 HAPKOOOITy 3arajoM Ta HapKO3JIOYMHHOCTI, 30KpeMa [12, c. 228].

HageneHi TeHAEHIIIT XapaKTepH3yIOTh CydacHY CIIEIU(IKy opraHizamii HapkoOi3HecCy:
(opMyBaHHS IOTUTY Ta MPOMO3HUIIIT; YAOCKOHAJIEHHS 30yTYy SIK CYKYIHICTb il 3 TUIaHyBaHHS,
oprasizaiii Ta KOHTPOJIIIO 32 Qi3MYHUM MEePEMIllleHHSIM HaPKOTHKIB, ICUXOTPOMIB, iX aHAJIOTIB,
MIPEKypCOpPiB Bil BUpOOHWKA JIO CIIOKMBAYa; MiABUIIEHHS 3aXHUINEHOCTI MPOIECY BiAMUBAHHSI
JIOXOMIB  BiJi 3O0BHINIHROTO KOHTPONIO. BOHM HIYOro He 3MIHIOIOTH Yy CYTHOCTI
HApPKO3JIOYMHHOCTI, OJHAK IX PO3yMIHHS € HaJ3BHYailHO Ba)XXKJIMBUM MJIsI HOPMOTBOpHYOI Ta
MIPaBOOXOPOHHOI AiSITBHOCTI.

BapTto 3a3HaunTH, 010 HEOOXIAHICTH CHCTEMHOTO BIUIMBY Ha MOIUT, IPOTO3UIIiI0, 30yT
Ta, MOYaCTH, BIIMUBAHHS JIOXOIB JUIS 3a00iraHHs HApPKO3JIOYMHHOCTI K YaCTHHU JI€PXKABHOT
MOJITUKY IIOJO HApKOTHKIB MiJKpECIoBanacsi B HONEPEAHIX IPOTrpaMHUX JIOKYMEHTaX.
Hampuxnan:

—y Konuenuii peanizarii nep>xaBHoi nosiitTukn y cdepi 60poTsOn 3 HE3aKOHHUM 00irom
HAapKOTHUYHHMX 3ac00iB, IICHMXOTPOITHMX pPEYOBMH 1 mpekypcopiB Ha 2002-2010 poxwu
c(hopMyIbOBaHO3aB/IaHHSI HA CKOPOYEHHs 00CSTiB HE3aKOHHOTO 00Iry HapKOTHYHHX 3ac00iB,
MICUXOTPOITHUX PEYOBHH 1 MPEKYPCOPIB Ta 3HIKSHHS PIiBHS iX HE3aKOHHOTO BXKHMBAHHS; MOPSIIT
i3 UM HAEeThCsl MPOBAOCKOHAICHHS TMOPSIIKY BUIYYeHHs 1 KOH]ICKaIlii KOIITIB Ta MaiiHa,
OTPUMAHUX YHACTIZOK HE3aKOHHOT000Iry HapKOTHYHHX 3ac00iB,IICHXOTPOIHAX PEYOBHH 1
npekypcopis [2];

— y Konnmenmii peamizamii nep>xaBHOT TOMITHKKA y cdepi TPOTHOIl MMOMIMPEHHIO
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HapKkoMaHii, 60poThOM 3 HE3aKOHHUM 00IroM HAapKOTHYHHUX 3aC00iB, IICUXOTPOITHUX PEUOBHH
Ta npekypcopiB Ha 2011-2015 poku ¥neTbcs mpo BHUPOOJIEHHS €IUHOTO MiAXOIy 10
BUDIMICHHA IMTaHb, IIOB’SI3aHMX 31 3MCHINCHHAM IONUTYTANPONOHYBAHHS HAa pUHKY
HapKOTHYHUX 3ac00iB, IICHXOTPOIIHUX PEUOBHH Ta IIPEKYPCOPIB; ajleé HE 3raJyeThCs PO
3ar06iraHHs BiIMHBAaHHIO TOXO/IB Bill HE3aKOHHOTO HapKooGiry [3];

— y Crparerii nepxaBHOI IONITHKH IIOJO HApKOTHKIB Ha mepiox mo 2020 poxy
HaroJONIy€eThCS Ha 1HHOBAIlIMHUX BEKTOpaxX pealtizamii Takoi MOJIITHKH, 0 SKUX BiTHOCHTHCS
3HIDKEHHS TIOMUTY HAa HApKOTHKH, OOpOThOA 3 HE3aKOHHMM HapKooOirom (10 MiCTHUTh
MPOTU/II0 TPOIMO3MLIi HAPKOTHKIB), YIOCKOHAJIICHHS IIPaBOBOI OCHOBU JUIsl TIOCHIIEHHS
00opoTHOM 3 BIAMHUBAHHIM TpOILICH, OTPUMAHMX BiX 3JIOYMHHOI JiSUTBHOCTI, MOB’S3aHOI 3
HE3aKOHHHUM 00iroM HapKOTHKIB [4].

HeoOxitHO BiA3HAYNTH MEBHY HEMOCIIOBHICTh Ta, 3arajioM, a0CTPaKTHICTh HaBEJIECHUX
MOJIOKEHb. 3PO3yMilo, MPOTrpaMHHUN JOKYMEHT HE IOBHHEH YITKO PETrYJIOBAaTH CYCHIUIbHI
BIZITHOCHHH, ajie 3 HbOTO, NPUHANMHI, JUII CAMOT'0 HOPMOTBOPLS Ma€ OYTH 3pO3yMiJINM, Kyau
PYXaTHMEThCsl JJasli periiaMeHTalis 3armo0iraHHs HapKO3JIOYWHHOCTI. Y HAIIOMY K BUMAIKY
Konmemnii/Ctpareris BiANOBil HA 116 TUTaHHS HE JaBaji.

KpiM Toro, BOHHM 3amumany I03a YBarow «po3MOALT Ipami» Ha TI00aJbHOMY Ta
perioHaTbHOMY HapKOPHHKAX, HEBil'€MHOIO YaCTHHOIO SIKMX € YKpaina. Hama kpaina nocinae
OKpeMe MicIle B PO3IOILTI HAPKO3JIOYHHHOCTI, OYIy4YH MepeaoBCiM TPAH3UTHOK TEPUTOPIEIO.
3 orminy Ha me, Oyno O MOIUIBHUM PO3INIAHYTH OCHOBHI ITOJIOXKEHHS AHTHMHApKOTHYHOI
crparerii €C Ha 2021-2025 poxu [13], sika MOXe CIyryBaTH IEBHHUM OpIEHTUPOM IS
BITYM3HSIHOTO HOPMOTBOPIIS.

Y upoMy €BpomeiichkoMy JIOKyMEHTI IpHUBEpTa€ yBary akLUEHT Ha 3MEHIICHHI
MPOTO3HLLii, 1[0 Ma€ BPaxOBYBATH BUCOKY JOCTYITHICTh Pi3HUX BHUJIIB HAPKOTHKIB, 301IbIIICHHS
(daxTiB HAaCWIBLCTBA Ta HAJABHUCOKI JOXOAM B HapKooOiry. 3aralioM JaHa cTpaTeris
CIpsMOBaHAa Ha pPYHHYBaHHA TPAAWILIAHUX Ta IHTEPHET-PHHKIB HAPKOTHKIB, JIIKBiJAIIiIO
OpraHi30BaHWX 3JIOYMHHHX Tpyn y cdepi HapkoOi3Hecy. TakuMmM YHHOM, MOXKHA IiHTH
BHCHOBKY, II[0 aKIIEHTOM €BPOIEICbKOT aHTHHAPKOTHUYHOI CTPATETi] € 3am00iranHs, CTpUMaHH
Ta TPUOUHEHHS OpPraHi30BaHOTO HapKoOi3Hecy, TOOTO mpiopuTeToM Yy 3amoOiraHHi
HApPKO3JIOYMHHOCTI € HE MOMHT (CIIO)KUBAHHA), a POTIO3HIIis, 30yT Ta BIAMUBAHHS JOXOJIIB.

o crocyerbes npoekty Crparerii Aep:kaBHOI MOJITHKM IOJ0 HAPKOTHKIB Ha Iepiof
no 2030 poky, To B mpeamMOyii JOKyMEHTa KOHCTATYEThCS, IO 3MCHIICHHS IOMHUTY Ha
HApKOTUKH MIHIMI3ye IX MPOIO3MIII0, a 3HIKEHHS MPOIMO3MIIi Ha HE3aKOHHOMY PHHKY
HApKOTHKIB MalOTh HOCHUTH CHCTEMHHI HACTYyMaJbHUN XapaKTep, HAMpaBlICHUHA MepeayciM Ha
JIKBIIAIII0 KaHAIIB IOCTauYaHHsS HApKOTHKIB Ta TOpriBmi HUMU. [lopsa i3 muM JepikaBHi
3YCHJUIS MalTh OYTH CHPSAMOBaHI Ha IMiJBUIICHHS DPIBHSI TPOMAIChKOI Oe3meKu, 10 SAKOT
BIZITHOCUTBCSI OOPOTHOA 3 OpPraHi30BaHWMH YrPYIOBAHHSIMHU Ta MPOTHIS BIAMHUBAHHIO KOLITIB
BiJl HE3aKOHHOTO 00Iry HAPKOTHYHHX 3aCO0iB, ICHXOTPOIIHUX PEUYOBHH Ta MpeKypcopi) [5].

Ha mam mormsm, y mpoekti CrpaTerii OUTBII WiTKO TPOCIIIKOBYETHCS POIYMIHHSI
3ar00DKHIX TPIOPUTETIB TIOPIBHSIHO 3 TIOTIEPETHIMU JOKYMEHTAMH Ta 3aTaJloM MOXKHA 3a3HAYHUTH
BIATIOBITHICT €BpONIeCEKOMY OadeHHI0. OmHaK HEOOXiTHO 3BEpHYTH YBary Ha IMO3HINIO JaHOTO
TIPOEKTY, sIKa JIMIIC Ha TIEPIINH OIS HOCHTh aOCTPaKTHHI XapakTep: 3MEHIICHHs MOIUTY Ha
HApKOTUKM MIHIMI3ye X MPOIO3MIIiI0, Ta, SK HACHIJIOK, ONTHMI3ye (DiHAaHCOBI Ta MarepialbHi
BUTpATH Ha OPTaHi3aIliio MPOTHIIi IIbOMY COIiaTbHO-HeOe3neuHOMY SIBUIITY [5].

Skmo npudHATH Take OadeHHsS, TO TOTPIOHO BH3HATH, IO NEPBHHHOIO JIAHKOIO
3armo0iraHHs HapKO3JOYMHHOCTI € BIUIMB Ha CIIOKHMBada. AJle CIOXHMBAad — II€ MEPEIOBCIM
3aJIe)KHa JIIAMHA, BIUIMB Ha SIKy nependadae CKIAJHUI KOMIUIEKC 3aXO0JIiB, CIPSIMOBAHHX HE
JUIIE HAa YCYHEHHS Takoi 3aJie)KHOCTi, a ¥ Ha 3MiHy CBITOCHPHHHATTS 3arajioM. SIKIio
aKIEHTyBaTH yBary Ha HapKOCIIOXHMBAyeBi, TO, HANpHKIaJ, I KPUMIHAIBHO-IIPABOBOTO
BIUIMBY BHHUKA€ MPUHIMUIIOBE MUTAHHS LIOAO IIPUMYCOBOTO JIIKyBaHHS HapKO3aJeXHUX 0Ci0,
III0 Ha ChOTOJHI He mNependaueHO KPUMIHAJIBHUM 3aKOHOJABCTBOM. SIKIO X 0OMeEXyBaTHCS
CIeIiaJbHAM BHJIOM 3BUIBHEHHS BiJl KPHMIHAIBGHOI BIAMIOBIAAIBHOCTI, SKHH repeadoadeHo u. 4
ct. 309 KK, To noTpiOHO YITKO BCTAHOBIIOBAaTH OOOB’S30K MpaBO3acTOCyBaya 3’sCyBaTH, UM
JilicHO oco0a cTpakiana Ha HapKOMaHilo i morpebyBasia JIiKyBaHHS Bij Hei, 4n AiliCHO BOHA
3BEpHYJIACS 0 JIKYBUIBHOTO 3aKjIaay i po3moyana JiKyBaHHS J0OpPOBUIEHO, a HE BUMYIIEHO,
idn OificHO CTaBUTh 3a METY BWIIKYBAaTHCS, a HE YXWINTHCI B Takui cmocid Bifg
BIZIMOBiAJILHOCTI 32 BUMHEHMH 31104nH [ 14, ¢. 30].

Crae 3po3yminmM, 110 BIUTMB Ha CHOXKMBada, JIHCHO, € BKpail BOKIMBUM HAIPSIMOM,
ajyie He CTUTBKY 3anmo0iraHHs HApKO3JIOYMHHOCTI, CKUJTbKH MOTIEPEKSHHS PO3BUTKY HapKOMaHii
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y CYCHiIbCTBI. Y 3B’S3Ky 13 IMM BOAuYarOThCs JOUIJIBHUMHU 3ayBaKCHHS PerioHaabHOro
nporpamuoro odicy B Cximuiii €spomi Ynpaeninas OOH 3 HapKOTHKIB Ta 3JIOYMHHOCTI Ta
Odoicy 06’egnanoi nporpamu OOH 3 BIJI/CHIJ] B YkpaiHi, BUCIOBIEH]I B XOi TPOMaICEKOTO
obroBopenns npoekty Crtpaterii. Tak, HUMH Oylo 3a3HA4€HO, IO CTpATETidHA IMapagurMa
JIepKaBHOI IOJIITUKH MIOAO HApPKOTHKIB ITOJIATAE y BCEOIYHOMY IEpexoii BiJ KapallbHOTO,
KPUMIHAJIBHO-TIPABOBOTO  CHPSAMYBaHHSA AaHTHHAPKOTHYHMX 3aXOAIB  JO  JIKyBaJbHO-
podiTaKTHYHKUX K HAMOIIBII TUTIIHAX Y KOHTEKCTI MO0MaH s HapkoMaHii [15].

Y nmpoMy K KOHTEKCTI IIONEpEKCHHS HAapKOMaHii IOWITbHO OOroBOprOBaTH i
noJiokeHHs1 npoekTy Crparerii 1010 AeKpUMiHaNi3awii 30epiraHHs NCUXOAKTHBHUX PEYOBHH
y HE3HaYHMX KUIBKOCTSIX JJIsI 0COOMCTOro BXKMBaHHS, 0€3 METH 30yTy, IUIIXOM BHECEHHS 3MiH
JI0 HOpMaTHBHO-TIPaBoBoi 0a3u [5]. Xowa mpu nexpumiHamizanii 30epiranHs BapTo Oyio O
JMCKYTYBaTH U PO IEKpUMIHANI3ALIIO0 HIINX AisHb, nependaueHux cr.309 KK.

Binbir 00yMOBJIEHUM TOTOYHOI HAPKOCHTYAIIIEI0, BITIOBITHIM Cy4acHUM TCHJICHIIISIM
BUJIAETHCSL 30CEPEKEHHS 3aMO0DKHMX 3YCHJIb Ha MPOIO3MLIl Ta 30yTi HApKOTHKIB, K IIe
3a3HAYA€THCSI B €BPONEHCHKIA aHTHMHApKOTWYHOI crpaterii. BOawaerbcs, mo B VYkpaiHi
chopMOBaHa MOJIENb «KOPCTKOTO KOHTPOJIIO», Y MEXKaX SKOI 3M1ICHIOETHCS BITHOCHO CYyBOPHH
KOHTPOJIb 32 HAPKOOOIroM, OTHAK KpaiHi 3aX0AH, Ha KIITAJIT JOBIYHOTO IT030aBICHHS BOJI, HE
3acToCOBYIOThCs [16, €. 294]. OmnHak 4YM O3HAYa€ HEBHCOKA €(PEKTUBHICTH BITYM3HSHOI
JIEpKABHOI TMOJITHKH JOIIBHICTh TEPexXony MO0 «Ii0epalbHOI Tpymu», sKa Iependadae
KpUMiHaJi3aIifo 00iry imire ocooImBo HeOe3MeUHNX HApKOTHKIB?

Ha nam mormsiza, ne nutaHHs MO)ke OyTH BHUPILIEHO JIMILIE TOJi, KOJU B MPOTPAMHOMY
JIOKyMEHTi OyJie 4iTKo 3adiKCOBaHMIT aKLEHT Ha 0OMEXEHHI MPONo3ullii Ta 30yTy HAPKOTHKIB,
a TaKoX Ha MPOTU/Ii BIAMUBAHHIO JOXOJIB SIK NMPiOpUTETaX 3amo0iraHHs HapKO3JIOYHMHHOCTI.
Take pinleHHs HagacTh TNOIITOBX aJeKBAaTHOMY PO3BUTKY KPHMIHAJIbHO-IIPaBOBOTO
IHCTPYMEHTAapil0, HANPHUKIIAJ, MOCHICHHIO MOKapaHb 3a BiJMOBIIHI 3JI0YMHM, KpUMiHaJi3awii
HOBHX CHOCOOIB iX BYMHEHHS (30KpeMa, 3 BHKOPHCTaHHAM HOBITHIX TEXHOJIOTIH) Tomo. 3
METOI0 BHKPHUTTS OPTaHI30BaHWX 3JOYMHHHX CTPYKTYp IOLUIBHO CTAaBUTH IMTaHHS IIPO
PO3LIMPEHHS MOTEHIialy KpUMIHAIBHO-IIPaBOBOTO 3a0X0UCHHS, IS MPUKIay, 1o cT. 305 KK.

BucHoBku. Buknanene Hajae mijgcTaBu chopMyTIOBaTH HU3KY T€3 CTOCOBHO PO3TIIALY
moJIokeHbp TpoekTy CTpaTerii Aep:kaBHOI MOJITHKH MOAO0 HapKoTukiB 10 2030 poky B
KOHTEKCTI 1X BIUIMBY Ha IEPCIEKTUBH 3aM00IraHHs HapKO3JIOUMHHOCTI:

— CydacHi TEHJIEHLIl HapKO3JIOYMHHOCTI XapaKTepu3ylTh CY4YacHHH CTaH Ta
MEepPCIEKTHBH PO3BUTKY IOMUTY, MNPONO3Ulii, 30yTy Ha HAapKOPHHKAaX Ta IIOJAIBIIOTO
BiJIMHBAHHS JIOXO/IIB 5IK BKpail HEraTHUBHI,

— y OporpaMHUX JOKyMEHTax y cdepi AEp:KaBHOI MONITHKH MO0 HAPKOTHKIB Y
YaCTHHI, [0 CTOCYETHCS 3arM00IraHHs HAPKO3JIOYMHHOCTI, TOUIIBHO BiJ0OOpakaTH HE CTUIBKH
CYKYIHICTb 3aXOJliB, CKIJIbKM 4iTKe PO3YMiHHs NpiOpUTETiB 3amoGikHOi mojiThku. Ix BUGIp
Mae  OasyBaTHCs  Ha  CIOPUHHATTI  HApKO3JIOYMHHOCTI  SIK  BHAY  TIHBOBOTO
BHCOKOCTICIIaJli30BAHOTO ~ Ta  BHCOKOOPTraHi3oBaHOTO  0Oi3Hecy,  CYTHICTb  SIKOTO
OTIOCEPEIKOBYETRCS B TOIMUTI, TMPOMO3HIi, 30yTi HApPKOTHKIB Ta BiAMHBaHHI JOXOIB,
OJIep>KaHMX BiJl HE3aKOHHOT'O HAPKOOOIry;

— PETPOCIIEKTHBHUM aHali3 NpOrpaMHUX JOKYMEHTIB IOKa3aB, IO HOPMOTBOPELh
NPOTArOM TPHUBAJIOro Tepiofy (QIKCyBaB JOCHTh HEYITKI YSBJIEHHS [P0 MPIOPUTETH
3aro0iraHHs HapKO3JIOYMHHOCTI IiJl TaciaMHi CHCTEMHOT'O BIUIMBY Ha Hef)

— 3BEpHEHHS 70 TOJI0XEHb NpoekTy Crparerii nep>kaBHOI MOJITHKHU MO0 HAPKOTHKIB
mo 2030 poky B KOHTEKCTi iX BIUIMBY Ha MEPCHEKTHBH 3aMO0iraHHSA HApKO3JIOYMHHOCTI
MOKa3ady CIpoOHM MEepeHTH 0 MPIOPUTETHOCTI 3amoOiraHHsA MONHWTY Ha HapkoTuku. Lle
pilmeHHs, 3 OIrMSAYy Ha CydacHI TEHICHINII HApKO3JIOYMHHOCTI Ta BPAaXOBYIOYHM OCHOBHI
TIOJIOKEHHSI €BPONENHCHhKOT aHTMHapKOTH4YHOI crpaterii Ha 2021-2025 poku, npiopureramu
SIKOi € 3armoODKHUI BIUTUB HA MPOMO3HUII0, 30yT HAPKOTUKIB Ta BiIMUBAHHS JOXOIIB BiJ iX
00iry, BOAYa€eTbCSl CyNepewIMBUM Ta TAKUM, IO YCKJIAJHIOE YAOCKOHAJIEHHS KPHMiHAJIbHO-
MIPaBOBOTO 3aI00IraHHs.

3 ypaxyBaHHSM BHKJIAJCHOTO € IIJICTaBM IPOIIOHYBAaTH BKJIIOYEHHS BITYM3HSHHUX
NPOTrPaMHMAX AHTHHApKOTHYHUX JOKYMEHTIB Yy €BPONEHCHKUI KOHTEKCT Ta YTOYHEHHS
MIPIOPUTETIB 3aM001KHOT JiSUTBHOCTI 11010 HAPKO3IOUYNHHOCTI HA CYJacHOMY €Talli.
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ABSTRACT

Natalya Orlovska. The state drugs policy in the drug crime prevention context actual issues.
The Strategy of State Drugs Policy until 2030 (draft) conceptual provisions in the context of their
prospects impact on drug crime prevention analysis results are presented in the article.

In the program documents devoted to state drug policy (in the part related to the drug crime
prevention), it is advisable to emphasize on not so much a set of measures as a clear understanding of the
prevention policy.

Their choice should be based on the drug crime perception as a type of shadow highly specialized
and highly organized business, the essence of which is mediated in the supply, demand, sale and proceeds
laundering from illicit drug trafficking.

Drug crime trends characterize the current state and prospects for the development of supply,
demand, sales in drug markets and drug cooperatives money further laundering. These components
correspond to the division of countries on the «map of drug crime».

Program documents retrospective analysis has showed that the legislator for a long time recorded
a rather vague idea about drug crime prevention priorities under different slogans concerning systemic
influence on it.

The appeals to the Strategy for State Drugs Policy until 2030 (draft) provisions in the context of
their impact on prospects of drug crime prevention have shown attempts of moving to drug demand
prevention priority.

This decision, given the current trends in drug crime, is considered contradictory, having taken
into account the main provisions of EU Drugs Strategy 2021-2025, whose priorities are to prevent drugs
supply, sale and money laundering.

Given the above, there are reasons to suggest the domestic anti-drug program documents
inclusion in European context and clarify the priorities of preventive activities against drug crime with an
emphasis on countering the supply and money laundering.

Keywords: drug crime prevention, drug crime trends, drug business, state drug policy, EU Drugs
Strategy 2021-2025.
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JOKTOp IOPUINYHHUX HAYK, TOLEHT
(Hayionanvha akademis 6HympiwiHix cnpas,
m. Kuis, Yxpaiua)

IHOHATTSA TA OCOBJIMBOCTI IPABOBOI'O CTATYCY
CyJAl B CUCTEMI CYB’EKTIB PO3IVIAY CIIPAB
PO AIMIHICTPATUBHI ITIPABOIIOPYIIEHHA

JocnimkeHo 0co0IMBOCTI MPABOBOTO CTATyCy CYALl B CHCTEMi Cy0’€KTiB pO3IJISLYy CIIpaB MPO
aJMIHICTPaTHBHI IIPaBONOPYIICHHs. BuniieHo oprauizamiiiHi, KOMIETEHIIHHI Ta IpolecyalbHi
ocoOyMBOCTI peamizamii Takoro craTycy B TIPOBaUKEHHI Yy CIpaBax IIpO aAMIHICTpPaTHBHI
NIPABOIOPYIICHHS. AKIEHTYEThCS yBara Ha BJIOCKOHAQJICHHI 3aCTOCYBaHHS CYIOM TaKOTO 3aXO.Iy
MIpOLeCyaNbHOTO NPUMYCY SIK IpuBin. HampsMoMm ynocKoHaleHHs 3aKOHOJABCTBA Y IIbOMY KOHTEKCTI
BH3HAUEHa JOLUIBHICTE 3aKOHOJABYOTO 3aKPIIUICHHS 3aKPIIUICHHS TMOJIOXKEHHS TPO MOXKIHMBICTh
PO3IIAAY CIpaB MpO aAMiHICTPATHBHI MPOCTYNKH 0e3 MPHCYTHOCTI 0ci0, sAKi iX BYMHUIM (I€ iX ydacThb
Bu3HaueHa KYTAII sik 000B’s3K0Ba) y BUNIagKaxX HAJISKHOTO X MOBIIOMIICHHS PO Yac i Micue po3risimy
cnpaBd 200 HEMOKIIMBOCTI MMPUBOAY LUX 0Ci0 y pa3i iX BiACYTHOCTI 3a MicIIeM MPOKUBaHHS (peecTparii).
[lix wac mociiIpKeHHsI 3alPONOHOBAHO ABTOPCHKE BHU3HAYECHHS IOHATTSA <IIPAaBOBHH CTaTyc cyiaai y
CIpaBax Ipo aAMIiHICTPaTHUBHI IPABOIIOPYLICHHS».

Knrwwuosi cnosa: cyo, cyoos, npagoguii cmamyc cyoodi, po3eisd Cnpas npo AOMIHICHMPAmMueHi
npaeonopyulentsi, AOMIHICMPAMUGHI CMSACHEHHS, NPOBAONCEHHS Y CHpAax npo aOMIHICMPamueHi
npasonopyuienHs.

MocranoBka mnpodaemu. CrorojHi CIOCTEpPIraeTbCsi HEraTHMBHA TEHICHIIS
30UIBIIEHHS] BUNIAJIKIB IOPYILIEHHS TIPaB 1 3aKOHHHUX 1HTEPECIB IPOMaIsH AiIMU Ta PIiLLICHHSIMHA
pPI3HOMAaHITHHX CyO0’€KTiB YIOBHOB)XEHUX PO3MNIAJATH CIPAaBH TIPO aIMIiHICTPaTHBHI
IpaBoIOpyIIeHHs. Po3misa cripaB npo ajMiHICTpaTHBHI ITPAaBOMOPYIIEHHS CYIOM € OJHIE0 3
BU3HAYEHNX 3aKOHOM mponenyp cynoumHcrBa. Cepen IHIINX CyO’€KTIB  BIIAJHHX
MIOBHOBAXXEHb, y SIKMX JISUIBHICTH MO PO3MIISIAY CHpaB MPO aAMIHICTPAaTHBHI HPOCTYIKH €
IPYTOPSIHOIO, CYA TIOCiae ocoOimMBe Miclle, OCKITbKH HAMIICHHH HHU3KOI CHenu(idHIX
O3HaK JUIs BUPIIICHHS MPAaBOBHX CIOPIB SK HOro OocHOBHOI (QYHKIIl. Y IbOMY KOHTEKCTI
Ba)XXJIMBO BCTAHOBHUTH 3MICT LIUX OCOOJIMBOCTEH, LIO CIPUSATHME HE TiJIbKH e(EeKTHBHOMY
YIOCKOHAJICHHIO aIMIiHICTPATHBHO-JC/IIKTHOTO 3aKOHOJABCTBA, a 1 3a0E3MEYCHHI0 MpaB Ta
3aKOHHUX IHTEpPECiB yYaCHHUKIB BiJITIOBIIHOTO ITPOBAPKEHHSI.

AHaji3 nyoaikauiii, B IKUX 3aM04aTKOBAaHO PO3B’si3aHHs i€l mpodaemu. Bapto
HaroJOCHUTH, II0 MUTAaHHSM IIPaBOBOTO CTaTycy CyJJii NPHUIUIIAcs NEBHAa yBara B Hayll
aJIMiHICTPATHBHOTO TIpaBa y Mpalsx BUCHUX-IOPHCTIB, 30kpeMa: B. Aep’stHoBa, O. bannypku,
B. besszenka, lO. butsika, 1. bopomina, B.Tl'amynpka, B.Tapamyka, €. omina, B. 3yii,
T. Konomoenp, B. Kommakosa, A. Komswoka, O. Ky3pmenko, P.Menbauka, T. Miskw,
P. Mupomnroka, C. Mocbonm3a, B. [letkosa, C. Iletkosa, [. [Ipuiimauenka, A. Cobakaps Ta iH.
Ha piBHi aucepramifiHUX MOCTIDKEHb ITUTAHHS pO3MIIAY CIpaB MHpO  aAMiHICTPAaTHBHI
npaBoropymeHHs B cyaax posrisinanu C. Kopoen, A. IBanumyka, B. CkaBponik, I'. CynpyH,
L. Komiapko. OpHak 3a3Ha4yeHI HAyKOBI Mparli OKpecieHy NpoOIeMaTHKy BHCBITIIOIOTH
(hparMeHTapHO, B aCTIEKTi PO3TISAY OLIBIT 3MiCTOBHUX MTUTAHb.

MeTta craTTi — Ha MIiJACTaBi aHami3y 3aKOHOJABCTBA Ta HAYKOBHX PO3pPOOOK
TEOPETHYHHX NMUTaHb BU3HAYUTH MOHSITTS Ta 0COOJIMBOCTI MPABOBOT'O CTATYCy CYJJIi B CHCTEMI
cy0’€KTiB PO3MIIALY CIIpaB MPO aAMiHICTPATHBHI MPABOIOPYIICHHS.

Bukian ocHoBHoro warepiaidy. OpHi€ro 3 0COONMBOCTEH aaMiHICTPaTHBHOL
BiJINIOBiJAJIFHOCTI, IIO BiIPi3Hs€E ii BiJ IHIIWX BUAIB FOPUIUYHOI BiIOBIJAIBLHOCTI, € MIUPOKE
KOJIO cy0’€KTiB, YHOBHOBKEHHUX PO3MIISIATH CIIPABU MPO aAMIHICTPAaTHBHI ITPAaBONOPYIICHHS.
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BinnosigHo mo monoxkeHb cT. 213 KYnAIl HuMH, 30KpeMa, MOXKYTh OyTH: aaMiHICTPaTUBHI
KOMICIT IPY BUKOHABUMX KOMITETaX CIIbCHKHX, CEIUIHUX, MICbKUX PaJ; BAKOHABYI KOMITETH
(a B HacenmeHHWX MyHKTaX, /I¢ HE CTBOPEHO BHKOHABUMX KOMITETiB, — BUKOHABYI OpraHH, IO
BHKOHYIOTh IX ITOBHOBQ)XCHHS) CIIbCHKHX, CEJHIIHIX, MICBKHX paj Ta iX MOCaJoBi ocodw;
paiioHHi, paiioHHI y MicTi, MICBKI YM MIiCBKpalfoHHI cymu (cynmi), a TaKoX MiCIeBi
aIMIiHICTPaTHBHI Ta TOCMOJAPCHKI CYIW, amessmiiHi cyan, BepxoBuuit Cyx (BiamoBimHO HO
MOJIOXKEHD  MII0YOTO 3aKOHOZABCTBA CIpPAaBM NP0 AaIMIHICTPaTHBHI MPaBOMOPYIICHHS
PO3TILIIAIOTHCS CYIISIMA OJHOOCOOO0BO).

BesnepeuHo, nmaHuMii mepenik He € BHUEpHIHHMM, OCKUIbKM caMm Konekc, iHIe
3aKOHOJIAaBCTBO IIPO aJMIHICTPaTUBHY BiJNOBIIANBHICTh MepeadayaroTh MpaBo i IHIIUX
YIIOBHOBaXEHUX CyO0’€KTIB (OpraHM BHKOHABYOI BJIaJM, IHIII JIep)KaBHI OpTraHH) PO3TIISAaTH
CIpaBH NPo aJAMIHICTPAaTHBHI NPABOMOPYLICHHS. Y CiX X CY0 €KTIB i 3aKOH 00’ €IHY€E CITUIbHE
3aBIaHHS — «OXOPOHA IpaB i CBOOOJ IPOMaJIsH, BIACHOCTI, KOHCTUTYLIWHOTO Jany YKpaiHu,
npaB 1 3aKOHHMX IHTEpEeCiB MIJNPUEMCTB, YCTAaHOB 1 OpraHizamiid, BCTaHOBJIEHOTO
MPaBONOPSIIKY, 3MIITHCHHS 3aKOHHOCTI, 3all00iraHHA TPABOMIOPYIICHHSM, BHXOBaHHS
TPOMAansIH y OyCli TOYHOTO 1 HEYXWJIBHOTO xojaepkaHHS KoHcTuTymii 1 3akoHiB YKpaiHw,
MOBard N0 TpaB, YECTi 1 TIAHOCTI IHIIMX TPOMAISH, OO TPABHI CIIBXHTTS, CYMIIIHHOTO
BHKOHAHHS CBOiX 000B’SI3KiB, BIATIOBIaIBHOCTI Mepe] CyCIiabcTBOMY [1].

HesBaxaroun Ha CHOUThbHI 3aBOAHHA MJiSUTBHOCTI YCiX IWX CyO’€KTiB, iX sKicHI
XapaKTePUCTHKH € PI3HUMHU, 10 TICBHUM YHHOM BIUIMBAE I HA Pe3yNbTaTH iX poOoTH. Y 1mpOMy
KOHTEKCTI OKpPEMO CIiJ BHAUIMTH CYIJiB, SKI MalOTh HHU3KY OCOOJNHMBOCTEH iX
aJIMiHICTPaTHBHO-TIPOLIECYaJIbHOT MiSUIBHOCTI, peaiizailis SKHX J03BOJISE€ iM MaTH NpaBo Ta
HAJIe)KHUM YHMHOM pO3IVISAATH CIpPaBU IPO aJMIHICTPATHBHI TPOCTYNKH Ta BHHOCUTHU
BIAIIOBiHI TOCTAHOBU.

i ocobmuBOCTI MOKHA MOIUIATH Ha Taki BUIM: a) OpraHi3alliifHi; 0) KOMIETCHIIHHI
(ropucauKIiiiHi); B) MpOIECYabHI.

Jo meprroi kateropii TaKHX BEMOT CIIiJ] BIIHECTH, MO-TIEpIIe, Ti, IO BHCYBAIOTHCS JO
KaHAWIOATIB Ha mocady cynni. Bingmosigao mo cratti 69 3akony Ykpainu «IIpo cymoycTpiit i
craryc cynnmiB» [2], Ha Taky mocagy Moke OyTH TpH3HAYCHHH JHIIe TOOpOYCCHUH
TpOMaJsIHUH YKpaiHH TEeBHOI BiKOBOi KaTeropii (He MOJOAMINA TPUALSATH Ta HE CTapIIUil
IICTACCATH IT'SITH POKIB), i3 BHIIOK IOPHUAMIHOIO OCBITOIO, MOCBIIOM pOOOTH (BUMAara€Thcs
crax mnpodeciiiHoi nisuibHOCTI y cdepi mnpaBa He MeEHIIE I'STh pPOKiB), (axoBOO
KOMITETEHTHICTIO, 13 BIANOBIIHUM JOKYMEHTAJIBHO IiJTBEPUKEHHUM pIBHEM BOJIOJIHHS
JIEPXKABHOIO MOBO0. Sk mpaBwibHO 3a3Hadae M. OHIillyK, HA CHOTOJHI 3aKOHOM BH3HAYCHO
BHUMOTH /IO KaHAWAATIB Ha TI0Cay CYAJli, BCTAHOBJICHO MPOLEAYPY iX CHeLiaIbHOT i JTOTOBKH,
3a pe3yJbTaTaMM sIKOi nependadeHo NmpoBelneHHs kBajidikauiitHoro icrury. Takuil mopsaok
Jla€ 3MOTY YiTKO BU3HAUUTH Ta MIATOTYBaTH HAMKpalix, TOMY ChOTOJIHI BXKe HE MPOTEKIIis, a
HaJIe)KHa CYAIIBChKa KBaJi(iKaIlis Ta OCBiTa € 3alTOpPyKaMH BHCOKOTO MpodecioHami3My CyIi
[3,c.6].

TakoX, OCOONHMBICTIO CyIAi, IO Bigpi3HAE€ WOTO BiI IHIIMX aIMIiHICTPATHBHO-
IOPUCIUKIIIITHUX Cy0’€KTIB € HOTO MicIle Ta MPU3HAYCHHS B CHCTeMi BiagHuX opraHiB. Cymi €
HOCISIMH CYZIOBOI BIaJH B YKpaiHi, AKi 3MIiCHIOIOTh IPABOCYAIS HE3aJE)KHO BiJI 3aKOHO1aBYO1
Ta BUKOHABYOI Biagu. BOHHM € TOCaJOBHMH 0COOaMHU CYIOBOi BJag, sKi BiIIOBITHO 0
Konctutynii Ykpaiau HagiieHi MOBHOBRXCHHSIMH 3IHCHIOBATH MPABOCY/JS Ta BUKOHYBaTH
cBoi 000B’A3kM Ha mpodeciiiHiii OCHOBI B CyJax 3arambHOi IopucAuKmii. JlemeryBaHHs
GyHKIOIA cyniB, a TaKOXX NPHUBJIACHEHHS LUX (DYHKIIH iHIIMUMH OpraHaMHM 49U IMOCaIOBUMH
ocobamu He momyckaroTbes. Cyans, 3AiHCHIOIOYN MPaBOCYAS, € HE3aIeKHUM Ta KepyeThCs
BepxoBeHCTBOM IpaBa. Cyx yxBamroe pimeHHsS iMeHeM Ykpainu. CynoBe pileHHS €
000B’S3KOBHM JIO BUKOHAHHS [2].

Ha Bimminy Bix iHmIMX Cy0’€KTiB, pO3MISN CHpaB IPO  AAMIHICTPAaTHBHI
NIPaBOIIOPYIIEHHS (311HCHEHHS 1HIIOTO MPABOCY/Is1) JUIS CYJJIi € HOTO OCHOBHUM O0OOB’SI3KOM.
Jist iHIMX cy0’€KTiB BIaJHUX NMOBHOBA)XEHb TaKe NMOBHOBAXKEHHS € JPYTOPSIHUM OCKUIBKH
BOHM TPU3HAYEHI /s BHPILICHHS IHIIMX OCHOBHUX 3aBIaHb (ITyOJliuHE aJMiHICTpYBaHHS
chepamMu Ta Taly3sIMH, OXOpOHa ITyOJIIYHOTO TOPSAKY Ta Oe3MeKy, NepKaBHOTO KOPJIOHY
TOMIO). €AUHUM Cy0’€KTOM, SIKUH 3a Ii€I0 03HAKOIO HAOIMKEHUH JI0 CYUIl € aaMiHICTpaTUBHI
KOMicCii TPy BUKOHABUMX KOMITE€TaxX CUTbCHKHX, CENIUIIHUX, MICBKUX paia. BimmosigHo g0 m. 1
[MomoxxenHs mpo aaMiHicTpaTuBHI Kowmicii Ykpaincekoi PCP, 3aTtBepmkeHoro Ykazom
IIpesunii BepxoBuoi Pamm Vxkpaincekoi PCP Big 9 Oepesus 1988 poky Ne 5540-XI,
«GaBIAHHAM aJMIHICTPATHBHUX KOMICIH € poO3risil CHOpaB Tpo  aJAMIHICTpaTUBHI
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NIPaBOIIOPYILICHHS, BUXOBaHHA TPOMAJsH y AyCi TOYHOTO Ta HEYXMJIBHOTO JOJEp>KaHHS
palnsSHCBKUX 3aKOHIB, MPAaBWI COLIANICTUYHOTO CIIBXHTTS, YECHOI'O CTaBJCHHSI [0
JepKaBHOTO 1 TPOMaJICHKOTO 000B 3Ky, TIOBard 10 IpaB, YECTi ¥ TiTHOCTI TPOMAJsH, a TaKOX
3aro0iraHHsl BUMHEHHIO HOBHUX IPABONOPYIICHb AK CaMHMH IPaBONOPYIIHWKAMH, Tak i
iHmuMu ocobammy. um [omoxkennsm, a Takox KYTAII 3akpimiena BUKITIOYHAa KOMIIETEHITIS
aJIMiHICTpaTHBHI KOMICIT PO3IIIIATH yCi CIIPaBH MPO aaMiHICTPaTHBHI MPOCTYIKH, OKPIM THX,
10 BiIHECEH] O KOMIIETSHIII{ iHIIUX OpraHiB (TI0CaIOBHX 0Ci0).

Hanpukian, po3rissHeMo agMiHICTpaTUBHY MPaBOCYO €KTHICTh Y IIbOMY MTUTAHHI 1HIINX
Ccy0’€KTIB BIIaJHUX TOBHOBa)KeHb — OpraHiB HarioHanpHOI mouminii — Apyroro 3a KUIBKICTIO
CHpaB Mpo aAMIHICTPaTHBHI ITPAaBOMOPYIIEHHS, SIKi BOHH MalOTh IIPaBO PO3MIAAaTH. 30KpeMma,
B 1. 8 u. 1 cr. 23. OcHOBHI moBHOBaxkeHHs moinii 3akoHy Ykpainn «[Ipo HauionamsHy
MOJILII0» 3a3HAYeHO, IO MOJILIS BIJIOBIAHO 1O IMOKIAaJeHUWX Ha Hel 3aBAaHb y BHIAlKax,
BU3HAYCHUX 3aKOHOM, 3JIHCHIOE TIPOBA/DKEHHS Yy COpaBax NpO  aJMiHICTPaTUBHI
NIPaBOIIOPYILIECHHS, MPUHAMAE pIIICHHS PO 3aCTOCYBAaHHS aIMIHICTPAaTHBHHUX CTATHEHb Ta
3abe3nedye ix BUKoHaHHA. [HIT (34) MOBHOBaXXEHHS OO [IEHTPAIFHOTO OpPraHy BUKOHABYO1
BIIAIM CHOpSIMOBaHI Ha TMPEBEHTHBHY Ta MNPOQUIAKTHYHY JiSUTGHICTP  BYHMHEHHIO
IIPaBOIIOPYIICHb, BUSBICHHIO IIPHYMH Ta YMOB, [0 CHPHUSIOTH iX BUYNHEHHIO, BXKUTTS 3aXOIB,
CIPSAMOBAHHUX Ha YCYHEHHS 3arpo3 JKUTTIO Ta 340POB’I0 Gi3WyHMX 0cib i myOmivyHii Ge3meri,
3a0e3redeHHs  JO3BIIBHOI ~ CHCTEMH,  JIOCYJOBOTO  PO3CHIAYBaHHS  KPUMiHAJIBHUX
NIPaBOIIOPYIICHb, HAJAHHA HEBIAKIAJHOI  JOMOMOTH  0co0aM, MOCTPaXAIUM  BiA
MPaBOIOPYILEHb Ta THIIII.

Jlo ocobaMBocTel I1Or0 BUAY CIiJi TAKOX BiJHECTH HasBHICTH y KpuMiHaibHOMY
Kozekci Ykpainu crarti 382, caHkuis sikoi mepeabavyae MmokapaHHsS 3a YMHCHE HEBUKOHAHHS
BUPOKY, pIlIEHHs, YXBajJM, IIOCTAaHOBM CyAy, 110 HaOpanu 3akoHHOI cwim, abo
MEePEUIKOKaHHS 1X BUKOHAHHIO.

KommnereHmiiHuMu  ocoOmuBOCTAMHU Cyani € Taki. [lo-mepimie, iX BHKIIOYHE HpaBO
3aCTOCOBYBATH 3aXOAH aIMiHICTPAaTHBHOI BIAIOBITAMHHOCTI (OKpeMi BHIHM aJMiHICTPATHBHHUX
CTATHEHb Ta iHIII 3axoau BiamoBiganbHOCTI). Ctarree 24 KVYmAIl BuU3HaYeHO Taki BUAM
aZMIHICTPaTHBHUX CTATHEHb: NONEPEHKEHHS; ITpad; OIIaTHE BUIyYSHHS IPeIMeTa, 110 CTaB
3HApSIISIM BYMHEHHS a0o Oe3mocepenHiM 00’€KTOM aaMiHICTPaTHBHOTO IPAaBOMOPYIICHHS;
KOH(iCKaIis: MpeaMera, SKUM CTaB 3HAPAAMIM BYHHEHHS abo Oe3mocepenHiM 00’ €KToM
aIMIHICTPATHBHOTO  TPABOMNOPYLICHHS; TpPOLIEH, OJEpKaHUX  YHACHIZOK  BYMHEHHS
aJIMIHICTPaTHBHOTO MPaBONOPYILIEHHS; 030aBJICHHSI CIIEIiaIbHOTO paBa, HAJIAHOTO JTAHOMY
rpOMasIHUHOBI (TIpaBa KepyBaHHS TPAHCHIOPTHUMH 3aco0amMu, TMpaBa MOJIOBAHHS);
no30aBJieHHs IpaBa 00ifiMaTH MeBHI nocaau abo 3aiiMaTHCs EBHOO AISUIBHICTIO; IPOMAJICHKI
po0oTH; BUIpaBHI pOOOTH; CYCHUIBHO KOPUCHI poOOTH; aJMIHICTPATHBHUI apeuliT; apemir i3
yTPUMAaHHSM Ha raynTBaxTi; BUABOPEHHS 32 MeXi YKpalHU 1HO3eMIIB 1 0ci0 6e3 rpomMajisiHCTBa
Ta iHMI. YCi aIMiHICTpaTHBHI CTATHEHHS i3 IBOTO MEperiKy (KpiM MOMepeKeHHs Ta mTpady)
3aCTOCOBYIOTBCS JIMIIE CyJaMH, OCKUIBKM CyTTEBO BIUIMBAIOTh Ha peaizalilo 0COOMCTHX,
MaiHOBHX Ta HEMaWHOBHX IPaB 0cOOM. PO3IMIMPIOETHCS KOMIETEHIIIs CY/IiB i3 PO3IIIsLY CIIpaB
Mpo iHINI aJAMIiHICTPATHUBHI MPABOMOPYIICHHS MoJoxeHHsM 4. 1 cr. 221 KYmAIl, 30kpema
TUMH, [0 BUMHSIIOTHCS 0COOAMHU BIKOM BiJ| IIICTHAAIATH O BiICIMHAAISATH POKIB, HE3AICKHO
BiJl TOTO, 10 KOMIIETEHIIii SIKOro oprany (1ocajoBoi 0coOU) BOHU CHOYATKY OyJM BiJHECEHI.
HacnizxoM po3risiy Takux CIipaB MOXe CTaTH 3aCTOCYBaHHS CYJICIO 10 HEIOBHOITHBOTO SIK
aJIMIHICTPATUBHHAX CTATHEHb TAaK 1 3aXOMiB BIUIMBY, IO A0 HUX MOXYTh OYTH 3aCTOCOBaHi
(3000B’s3aHHA TyOsigHO abo B iHIIH QopMi MONMPOCHTH BUOAYEHHS Yy TOTEPILIOTO;
TIOTIEpE/PKEHHS; JIOTaHa YW CyBOpa JI0TaHa; Mepenada HEMOBHOMITHBOTO il HArJisA OaThbKam
a00 ocobam, sKi iX 3aMiHIOIOTh, a00 T[] HATJISA TEJaroriyHOMY a00 TPYJAOBOMY KOJIEKTHUBY 3a
iX 3roJI010, @ TAKOXK OKPEMHM TpOMa/sIHaM Ha X IIPOXaHH:).

[3 mporo mpuBOmY, OKpeMO CIIiJi 3BEPHYTH yBary Ha IIpaBO pO3CYAy CyAAl IpH
npu3HadeHHi nokapanHs. Ha nymky B. HemueHnka, cyiiBCbKHI po3Cys B aIMiHICTPATHBHOMY
npoueci — e ogiriiHa, perjiaMeHTOBaHa HOPMaMHu aJMiHICTPaTUBHO-TIPOLIECYaIbHOTO TpaBa
MOXJIMBOCTI CyaJi oOupary (BW3Ha4yaTH) HaWOUIBII ONTUMAaJbHUE BapiaHT pimeHHs (aii) i3
KIJIbKOX IOpHIMYHO JIOIycTHMUX Horo (ii) BapianTiB [4, c. 11]. A. MipoImrHH4eHKO BH3HAUa€e
CYIIIBCBKHH pO3CYH K Cy0’€KTUBHHUI BHOIp OJHOTO 3 MOXKJIMBHX BapiaHTIB y TIyMadeHHi Ta
3aCTOCYBaHHI TpaBa Ta Yy BCTAaHOBIEHHI (akTiB, MmO 3OIACHIOETBCS cyamero [5, c. 3].
CynniBChKHI po3Cyd — Iie aHali3 aJbTepPHATUBHUX BapiaHTIB BHPIMICHHA CIIPABH 3 METOIO
BHOOpY HAWOIIBII aJeKBaTHOTO JJIsi KOHKPETHOI cuTyallii. JIo Toro k, MEeToJuKa BUOOPY ITif
gac VyXBaJleHHS CYAOBOTO pIllIeHHS yHiBepcalbHa: BHOIp CynJi BWIUIMBAE 3 MOTHBIB,

158 ISSN 2078-3566



Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

BUPAXEHHX Yy JIOTTYHUX KOHCTPYKIISAX, a TAKOXX IParHeHHi 10 crpaBeainuBocTi [7, c. 27]. 3mict
CYJUIIBCBKOTO PO3CYAy BHU3HA4YalOTh HOTO JMCKPELiifHI MOBHOBaXXEHHs. Y Teopii mpasa
PO3pI3HAIOTH Taki BUAM JAWCKPEHIHHUX IIOBHOBAXCHH: |) TpaBO Ha BIACHUH pPO3CYy.
BHPIITyBaTH BUNHATH Jii UM YTPUMATHCH Bill IHOTO; 2) BUOIp B yXBaJICHHI OJHOTO 3 MOXKJIMBHX
Ta IOPUANYHO AONMYCTHUMHX pilIeHs (BUMHEHHA Aiif); 3) BHOip cmocody nii. CynmiBchbkuit
po3cyx y cmpaBaXx IpO aaMiHICTPaTHBHI IPAaBONOPYIIEHHS pealli3yeThCs, 30KpeMa, Y
JEKITPKOX BHIAJIKAX: a) YpaxOBYIOUM TiJ 4Yac NMpH3HAYCHHS MOKAapaHHA B MEXaX CaHKIii
crarti ocobmuBoi uactmHH KVYmAII XapakTep BYHMHEHOTO IIPaBOIOPYIICHHS, 0CO0Y
MOPYIIHKKA, CTYMiHb HOTO BUHU, MAifHOBHI CTaH, 0OCTaBUHH, L0 TIOM ’SIKIIYIOTh 1 OOTSXKYIOTh
BiJINIOBIANIbHICTE; 0) OOWpar4W BHI 3aXOIiB aJAMIHICTPATHBHOI BiJNOBITaIBHOCTI, SKi
JOLIBHO 3acTocyBath. Take mpaBo cymmi nepenbaueHo cr. 13 KYnAIL, ne 3a3HaueHo, mo y
pa3i BUMHEHHS oco0aMM BIKOM Bij IIICTHAALSTH JI0 BICIMHAIISITH POKIB aIMiHICTPaTUBHUX
NPaBOIIOPYILEHb, NepeadadeHnx crarrsmu 44, 51, 89, 121-127, 130, crarrero 139, yactuHOIO
TpeTholo cTatTi 154, wactuHorO Apyroto crarti 156, crarramu 173, 173-4, 174, 183-1, 185,
190-195 uporo Koaekcy, BOHH MiUIATaIOTh aqMiHICTPaTUBHIN BiIIOBIAAIBFHOCTI HA 3aralbHUX
migcTaBax. BogHowac 32 BUMHEHHS IMX K€ IMIPABONOPYIIEHb (OKPIM TOro, IIO MependadeHo
cT. 185) cymom (i3 ypaxyBaHHSAM XapakTepy BUMHEHOTO MPABOIIOPYIICHHS Ta 0COOH, sika HOTro
BUMHMJIA) MOXYTh OYTH 3aCTOCOBaHI 3aXOJW BIUTHBY, IMependadeHi ctarrero 24-1 1poro
Kognexkcy.

VYce me 103BOJISIE CTBEPAXKYBATH, IO MPaBO CYAIBCHKOTO PO3CYAY Ta MOXKIIHBOCTI
BUOOpPY 3aXO0/IiB aIMIHICTPAaTHBHOI BiJIIIOBIAJILHOCTI y CyJIi € 3HAYHO IIMPIIUM, HIXK B 1HIIHX
Cy0’€KTiB BIaJHUX [TOBHOBAXKCHb.

[o-apyre, cyams Mae 0COOJIUBY YHIBEpPCAIbHY KOMIETEHIIIIO MO0 PO3MIISAY CIIPaB Mpo
a/IMIHICTPaTHBHI POCTYIKH. SIKIIO AJIsL BCIX 1HIMIMX Cy0’€KTIB XapaKTEPHOIO O3HAKOIO € Te, IIO0
BOHH PO3IJIAJal0Th CIPaBU PO aJMIHICTPATHBHI MPABOIOPYIIEHHS, IO IPUTAMAaHHI 1 OB’ si3aHi
cheporo ix (ympaBniHHA, aAMIHICTPYBaHHS) IisUTBHOCTI (HampuKiIan, opraHu Jlep»kxaBHOI
NPUKOPAOHHOI ~ CIy)XOM VYKpailHM pO3MISAlOTh CIpaBH, IIOB’SA3aHI 3  IOPYIICHHIM
NPUKOPAOHHOTO PEXHMY, DPEKHMY B IyHKTax TIpOIyCKy 4epe3 Jep)KaBHUH KOPJIOH,
HEBUKOHAHHSM DIIIeHHS Tpo 3a00poHy B’i3my B YKpaiHy, i3 HOpYyHIEHHAM MOPSAKY B’i3ay HO
palioHy IPOBEJICHHsSI aHTUTEPOPHCTUYHOI oneparii abo BHi3ay 3 Hboro; Jlep>kaBHa MirpamiiiHa
cryxba — chpaBW, ITOB’sI3aHI 3 TOPYIICHHSM 3aKOHOAABCTBA IIPO MAcIOPT TPOMAJASHHHA
VYkpainu, MUTaHHs 100 PEECTpAIil Miclisl MpoKKUBaHHs, [[ep>KOXOPOHIIpAIll — PO MOPYIICHHS
HOPMAaTUBHUX aKTIB LI0/I0 O€3MEeYHOro BEAEHHs poOiIT, 30epiraHHs, BUKOPUCTAHHS Ta OOIIKY
BUOYXOBHX MatepiaiB y rajy3sx IMPOMHUCIOBOCTI; OpraHu pHOOOXOPOHH PO3IJISIAIOThH CIIPaBH,
MOB’s13aHi 3 MOPYUICHHSM MpaBHJ pUOANbCTBA Ta OXOPOHH PHOHHUX 3amaciB TOLIO), TO CYAJI
pO3IJSIIAIOTh COpaBU, IO MOPYIIYIOTh TOHaA crto crared OcobnmBoi uwactuHu KYmAII,
nepenbayeHux yciMa Tl riaBamu (Bif Taiy3i OXOPOHHM Tpali Ta 3J0pOB’sl HACENeHHs 0
3/iHCHEHHS HAPOJJHOTO BOJICBUSIBIICHHS Ta BCTAHOBJICHOTO MOPSIKY HOTO 3a0e3IeUeHHS).

i agmiHiCTpaTUBHI MPOCTYIKH XapaKTEPH3YIOTHCS MIJABHINCHUM PIBHEM CYCILUIBHOI
IIKIATTMBOCTI MOPIBHSAHO 3 IHIIMMHU TPOCTYIKAMHU 1, SK HACIHIOK, 3aCTOCYBaHHSM OiTBII
KOPCTKHUX CaHKIIH 3a X BUNHEHHSI.

Jlo KOMMETEHIIHNX OCOOIMBOCTEH CIiJ TaKOX BIHECTH NPaBO CYAII BHUPINIyBaTH
MUTaHHS TPO BIIIIKOJAYBaHHS 3amoAisHOi mnpoctynkoMm mkoau. Tak, y cr. 40 KYnAIl
3a3HA4YCHO, SKIIO y PEe3yNbTaTi BUYMHEHHS aJMiHICTPATHBHOTO IPABOMOPYIICHHS 3aIlOAiISTHO
MaiiHOBY ImIKOoAy Gi3W4HIH a0 MOpUAWYHIK 0co0i Mg wac BHUPIMIEHHS MHUTAHHSA PO
HaKJIQJICHHS aJIMIHICTPATUBHOIO CTATHEHHS JIMINE CYAIS Mae MpaBO OJHOYACHO BHPIIIUTH
MUTaHHS PO BiIIIKOMYBAaHHS BUHHHUM MaWHOBOI IIKOAW HE3aJeXHO Bif il po3Mipy HIKOAH.
OkpiM [BOTO TILNBKH CyX Ma€ MpaBO IOKIACTH Ha HEMOBHOJITHIO 0co0y, fKa JocsAria
IICTHAAUATHPIYHOTO BiKy, OOOB’S30K BINIIKOJYBAaTH 3aIllOJisHY INKOAY PO3MIpy, IO HE
MIEPEBHIIYE OJHOTO HEOIOJATKOBYBAaHOTO MIHIMYMY JOXOJIB TIpoMajsiH, abo 3000B’s3aTH
CBOEIO IIPALEI0 YCYHYTH ii.

HasiBHICTP TakuX NMOBHOBaXX€Hb CYAY CIPHS€E MOBHOTI, BCEOIYHOCTI Ta 00’€KTUBHOCTI
JIOCHI/DKEHHST MartepialliB CHpaBH, INpPaBWIBHIA OLIHII 3i0paHMX [OKa3iB, ONEPAaTHBHOMY
YCYHEHHIO IIKIJUIMBUX HAcHiJIKiB mpaBoropymieHHs. l[le Takox 1o030aBisie mo3uBaya
HEOOXITHOCTI JOBOAWTH MIiJCTaBH Ta PO3MIPH IHBIIHHOTO ITO30BY, MPHU3BOIUTH IO 3HAYHOI
IIpoIiecyalbHOi €KOHOMII, ycyBae qyOoBaHHS B poOOTi FOpUCANKIIHHUX opraHiB [7, ¢. 37].

Komn mikomy 3amofisHO BHACTIIOK YWHEHHS agMiHICTPaTUBHUX IIPABOIIOPYIICHB,
MiIBIIOMYUX 1HIIAM CyO’€KTaM BIIQIHHX ITOBHOBA)KCHb, MHUTAHHS IMOAO i1 BiIIIKOMXYyBaHHS
BHPIIIYETHCS B TOPSIKY NHUBUILHOTO CYAOYMHCTBA. JIWIe ajaMmiHICTpaTHBHA KOMICis Ta
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BUKOHKOM CUIBCBKOT, CEJTUIIHOT, MICHKOT paili MatoTh PaBO BUPIIIUTH 1I€ TIMTAHHS OJHOYaCHO
3  PO3IJSIAOM  CIpaBH, SKIIO pPO3MIp MalHOBOI MIKOAW HE TMEPEBUILYE JBOX
HEOITOTATKOBYBAaHUX MiHIMyMiB JJOXOMiB TPOMaJITH

[leBHi OcCOOMMBOCTI Mae TepUTOpiajdbHA IOPHCIAMKINSA TaKWX CHpaB. 3a 3arajJbHUM
MPaBUJIOM CIpPAaBH TPO aaMIHICTPATHBHI MPABOMOPYIICHHS PO3TISNAETBECA 3a MICIEM iX
BumHeHHS (cT. 276 KYTAII). BomHowac, y pa3i BUMHEHHS BOMIEM IPaBOIMOPYIIEHb Yy cdepi
3a0e3nedeHHss Oe3MeKH IOPOKHBOTO PYXY, MiABIIOMYMX cCyAaM, TakKi CIIPaBH MOXKYTh
PO3TIBIIATHCS CyJaMH 3a MicIleM OOJIKY TPaHCIOPTHHX 3ac00iB 200 3a MICIeM MPOKHBAHHS
0ci0, sSIKi HUMHM KepyBajgu. Y pa3i BUMHEHHS OCOOOI0 aJMIHICTPAaTUBHOTO IPaBONOPYIICHHS
nependadenoro 4. 3 cr. 178 KYnAII BianoBinHi cnpaBu po3risgaloThCs CYAOM 3a MiCHEM X
BYMHEHHS 200 3a MIiCIIeM NTPO>KUBAHHS MTOPYIIHUKA.

[MpouecyanbHi  0COOAMBOCTI  JISTIBHOCTI CyAAi B aJMIHICTPAaTHBHO-AEITIKTHOMY
NpoBa/pKeHHI HacTynHi. [lepmr 3a Bce, TaKMMU € CTPOKM HaKJIAJAEHHS aJMIHICTPATHBHOTO
CTSTHEHHs. 3a 3arajJbHUM HpaBuioM, BusHaueHuM cr. 38 KVYnAlIl, agminicTpaTtuBHe
CTSTHEHHSI MOKe OyTH HakJIaJieHO yciMa cy0’eKTamM, yIIOBHOBaXEHHUMHU PO3TILIIATH CIPaBH
PO aaMIiHICTPAaTHUBHI MPaBOMOPYIICHHS (KpiM Cymoy), HE Ii3HINI SK Yepe3 IBa MicAIi 3 THI
HOro BUMHEHHS, a 32 YMOBHU TPHBAIOYOr0 IPaBONOPYIICHHS — HE Mi3HIII K 3a JABa MicAI 3 JHA
HOro BHSBIEHHA, a TakKOX TPU Micsmi 3 IHA TNPUHAHATTA pIMICHHS IIONO 3aKPUTTA
KPUMIHAJBHOTO MPOBADKCHHS 32 YMOBH HAsBHOCTI B JifAX OCOOHM O3HaK aJMiHICTPATHBHOTO
MPOCTYIIKY. SIKIIO XK PO3MIIAA TaKWX CIPAaBU € KOMIIETCHIIE€I0 Cydy, TO 3arajlbHUH CTPOK
HaKJIQJIEHHS aJMIHICTPATUBHOTO CTATHEHHS CTAHOBUTH BXKE TPH MICsIi 3 IHS BYMHEHHS
MPaBOIOPYIIEHHsT a00 HOro BUSIBJICHHS, SKIIO MPAaBOMOPYIIEHHS € TPUBAIOYUM. 3aKOHOM
TaKOX BCTAHOBIICHO CIellianbHi (301IbIIEH]I) CTPOKM HAaKJIa[CHHS CTATHEHb /ISl MEBHHX
KaTeropid aJAMIHICTPaTHBHUX IPaBOMOPYIIEHb: a) IIICTh MICAIIB 13 [AHSA BUSBICHHS
MPaBOIOPYILIEHb, [TOB’S3aHMUX 13 KOPYIILIEI0, MOPYIIEHh 3aKOHOABCTBA TPO 3aKYMIBII, ajie He
MI3HIIIEe TBOX POKIB i3 MHA X BUYMHEHHS; 0) TpW MICSI 3 JHSA BUSABJICHHS aJMIHICTPATHBHHUX
MpaBONOpYIIeHb, mependadeHnx crartsamu 204-1 1 204-2 meoro Kopekcy, BYMHEHHX
iHO3eMIsAMHE ab0 ocobaMm 0e3 IpOMajsHCTBA, CTOCOBHO SKHX y BCTAHOBJICHOMY 3aKOHOM
MOPSIAKY TPUHHATO PIMICHHS NPO NPHMYCOBE MOBEPHEHHS YM NPUMYCOBE BHIBOPEHHS 3
VYkpaiHu, aje He Mi3HINIE POKY 3 JHSA 1X BUMHCHHS, B) ONWH PIK i3 THI HOTO BYMHEHHS
MIPaBONOPYIIEHB, epeadayeHnx crarrero 130 KYmAIL

MaroTe cBOI 0COOJMBOCTI Ta CTPOKM pO3MISAY CIpaB PO  aJMIiHICTPAaTHBHI
NPaBONOPYIIEHHS. 3a 3arajbHUM IPaBWIOM TaKi CIPaBU pO3MIAJAIOTBCS CYIOM Y
I’ATHAAUATUACHHUH CTPOK 13 JHS OJEp)KaHHS IIPOTOKONy MpO  aJMiHICTpaTHUBHE
NPaBOIOPYILEHHsT Ta IHIIMX MarepialiB crnpaBu. BopHouac, Taki CTPOKH MOXYTh OyTH
MiHiManbHUMHU (ofHa [00a) 3arajoM Uit THX [PaBOIOPYIIEHb, 33 BYMHEHHS SKUX
nepe0ayeHo MOKapaHHs y BUIIA aJMiHICTPaTUBHOTO apelTy (IpiOHe XyJiracTBo, 3JicHa
HETOKOpa TOIIO), apemTy 3 YTPUMaHHSAM Ha TaynTBaxTi (BIHCHKOBI MpPaBOIOPYIICHHS).
3acTOCYBaHHIO TAaKHMX CTSATHEHb, SIK TPAaBWIIO, NEpeAye aaMiHICTpaTHBHE 3aTPUMAaHHSA, IO
o0MeXXye TpaBO TPOMaasH Ha CBOOOAY HEpEeCcyBaHHS, CTPOK SKOTO BKIIOYAETHCS O CTPOKY
apemTy B pasi Horo NMpu3HaYeHHS CYJIOM.

OxpiM IHOTO, TITBKH CYIASl B MEKaxX peaii3aimii CBOi AWCKPEIIHHUX MOBHOBA)KCHb
MOXE 3yNMUHHUTH CTPOK PpO3MJIALY CIpaB MpO aJMIiHICTPaTHUBHI IpaBomopylieHHs. Taka
MOXJIMBICTh TiependadeHa JIMIIe MO0 MPaBOMOPYIIeHb, MOB’SI3aHUX 13 KOPYIIIi€l0, y pasi
YXWUJICHHS a00 HESBKHU 3 TIOBAXKHUX MPUYHH A0 CYAY OCi0, sKi IX BYMHUIM.

Ille omniero mpolEeCyaqbHOK OCOOMUBICTIO € Te€, M0 CYAJsS CTAa€ YYIaCHUKOM
MIPOBA/DKEHHSA y CHpaBax MpO agMiHICTPaTHUBHI NMPaBOMOPYIICHHS JIMIIE HA CTalii po3TIsimy
CIpaBW Ta NPUHAHATTA MO HiM pimeHHA. Bin He Oepe ydwacTi B aaMiHICTpaTHBHOMY
posciigyBaHHI (He 30HMpae JI0Ka3iB, HE 3aCTOCOBYE 3aXOJM 3a0e3NEeyYEeHHS IPOBADKEHHS Y
crpaBax Ipo aAMiHICTpaTHBHI IpaBonopynieHHs, nepenodadeni ct. 260 KYnAIl, tomo).

OxpiM 1poro, Jmme Ha Wi craaii cynas Mae NpaBO NPHHUHATH PIMIEHHS PO
3aCTOCYBaHHS JI0 0ci0, SIKi BUYMHWINA aJMIHICTPaTHBHI IIPaBONOpYLIEHHs IependayeHi
YaCTHUHOIO NepIIoro cTatTi 44, ctartamu 51, 146, 160, 172-4 — 172-9, 173, 4acTHHOIO TPETHOIO
crarti 178, crarramm 185, 185-1, crartamu 185-7, 187 KVmAIl, mpuBomy, SIKIIO BOHHU
YXWISIFOTBCS BiJ SABKM 3a BHKJINKOM oprany HamionamsHoi mominii abo cymmi. Hampsmom
YIOCKOHAJIEHHsI 3aKOHOJIABCTBA y I[bOMY KOHTEKCTI Ma€ CTaTH HOPMAaTHUBHE 3aKPiIUICHHS Y
Kopekci monokeHHS TPO MOKIIMBICTB PO3TIAY 3a3HaueHUX y 4. 2 cT. 268 KYnAII cripas mpo
aJMIHICTpaTUBHI MPOCTYNKH 0€3 MPUCYTHOCTI OCi0, SAKi X BUMHHUIM y BHIAJKaX HAIECKHOTO
MOBIOMIICHHS 1M iH(OpMaIli MO0 Yacy Ta MicHs pO3IIISALY CHpaBh ad0 HEMOXKIHBOCTI
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NPUBOAY LUX 0Ci0 y pa3i X BiACYTHOCTI 3a MiClIeM NPOXUBaHHS (peecTparii).

Jlo mnpouecyaabHUX OCOONMBOCTEH TAaKOX CIiJ BIJHECTH TMOPSIOK HaOpaHHS
MTOCTAHOBOKO CYJJi Yy CIIpaBi IpO aJMIHICTpaTHBHE INPABOMOPYIICHHS 3aKOHHOI CHIHM Ta il
nepernsaa. [locraHoBa cynni y chpaBax Ipo aaMiHICTpaTHBHE MPaBONOPYIIEHHS HaOmpae
3aKOHHOI CHJIM TiCJ 3aKiHYCHHS CTPOKY TOJAHHS aleNAliifHOiI CKapTru. A IMOCTaHOBa CyHAIi
PO HAKIJIAJCHHS TaKUX aJIMiHICTPATHBHUX CTATHEHb SIK aIMIHICTpaTHBHUH apemT abo apemT 3
YTpUMAaHHSAM Ha TaynTBaxTi HaOWpae 3aKOHHOI CHJIM 3 MOMEHTY i BUHECEHHs. ATCImiHHuI
MEPETIIsA] IOCTAHOB CYy 3IIHCHIOETHCS CYACI0 aNeANiHHOTO Cyqy MPOTATOM JBAILSTH IHIB
i3 JIH HaJXOJDKEHHS CIpaBH 10 cyay. Ha BinMiHy BiJ pe3ynbTaTiB OCKap)KEHHS IOCTaHOB Y
crpaBax aJMIHICTPATUBHHMHU OpraHaMH, MOCTaHOBA aleisLiHHOrO Cyqy € OCTaTOYHOI0 W
OCKap>KEHHIO HE ITiJJISTaE.

XapakTepu3yroud OCOOJMBOCTI MisUIBHOCTI CyIai B NPOBA/PKEHHI Yy CHpaBax IIpo
aJMIHICTPAaTHBHI MpPABONOPYIICHHS, MOXKHA BIJI3HAUWTH, II0 BOHA Ma€ 3IHCHIOBATHCS
BIZIMOBITHO 110 HOPM MaTepiabHOTO (BCTAHOBJICHHS O3HAK MPOCTYNKY, BHIY Ta MipH
BiNOBIJANIFHOCTI) TaK i MpoIecyanbHOro mpaBa (i3 ITOTPHUMAHHSAM MPOIECYalbHOI (QOpMH,
nporenyp). Arani3 monoxkeHb KYTAII cBiguuTh, M0 IS TiSUTBHICTH € HAHOUIBII HOPMaTHBHO
pETJIaMEHTOBaHOIO, IO CHpHs€ peanmizamii BuU3HaueHHX cT. 245 mporo Koaekcy 3aBmaHb
aIMiHICTPAaTUBHO-ICTIKTHOTO TIPOBADKEHHS: CBO€YacHe, BcebiuyHe, MOBHE U 00’€KTHBHE
3’sCyBaHHS OOCTaBMH KOXKHOI CIpaBH, BHPIMICHHS 11 B TOYHIH BIiATOBIAHOCTI 3 3aKOHOM,
3a0e3neueHHs] BUKOHAHHS BHHECCHOI NMOCTAaHOBHM, a TaKOX BHUSBJICHHS NPUYMH Ta YMOB, IIO
CHPUSIOTh BUMHEHHIO a/JIMiHICTPaTHMBHUX IPAaBONOPYILICHb, 3aM00IraHHs MPaBOIOPYLICHHSM,
BUXOBaHHsI TPOMAJISH Y AyCl JOAEpIKaHHS 3aKOHIB, 3MIIIHEHHS 3aKOHHOCTI.

BucnoBknu. IlinOuBatoun miICyMOK pO3MVISHYTHM IHTaHHSIM, MOXHa Cc(OPMYIIOBATH
Take BHM3HAUEHHS MPABOBOTO CTAaTyCy CyANi Yy CHOpaBax Ipo  aJMIHICTpaTHUBHI
npaBonopyiieHHs. Lle CyKymHICTh 3aKpilUIeHHMX 3aKOHOM CHEeNHU(IYHMX OpraHi3amiiHux,
KOMIICTEHIIIHHAX Ta TPOIECyaJbHHUX IpaB, 00OB’sA3KiB, 0OMEXEHb 1 TapaHTill CyAIiB IIOIO
pO3TILIMy Ta BHUpIMICHHA CHeNu(iYHIX COpaB PO aJAMIHICTPATHBHI IMPAaBOMOPYIICHHS Yy
BIINOBIIHIA TIporecyaibHii (opMi, IO TO3BOIAIOTE €()EKTHBHO peari30ByBaTH BH3HAUYCHI
Konmexkcom 3aBmaHHS [ENIKTHOTO 3aKOHOAABCTBA Ta IMPOBAPKCHHSA Yy CIpaBax IIpo
aJMiHICTPATHBHI TPaBONOPYIICHHS.

HampsiMamu 1mofjansIioro yIOCKOHaJICHHS! 3aKOHOIABCTBA y Wil cdepl MaloTh craTtu
MOCHJICHHSI OpraHi3aliiHuX BUMOI Ta MNpOLECyaJbHOI perjaMeHTalii He TUIbKH CYJUIiB, a i
IHIIUX CYO’€KTIB BJaJHUX IIOBHOBaXKEHb, YIMOBHOBAXXEHUX PpO3INIAJATH CIPaBU IIOJ0
aJIMIHICTPATHUBHUX IPOCTYIIKIB.
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ABSTRACT

Igor Pastukh. Concept and features of the legal status of a judge in the system of subjects of
administrative offenses. The peculiarities of the legal status of a judge in the system of subjects of
consideration of cases on administrative offenses have been studied. The organizational (personnel, place
and purpose in the system of power), competent (exclusive right to consider certain categories of cases,
judicial discretion, delimitation of territorial jurisdiction) and procedural (related to the terms of
proceedings, review of cases, etc.) features of such status in the proceedings in cases of administrative
offenses have been outlined.

The organizational ones include a special procedure for the appointment and requirements for
candidates for the position of judge, the place and appointment of the court in the system of state power
and in the implementation of justice procedures, ensuring the implementation of court decisions by
sanctions. Competent features include the exclusive right to apply measures of administrative
responsibility (certain types of administrative penalties, measures of responsibility applicable to minors),
the right to consider certain categories of cases, determine the features of relevant administrative offenses,
exercise judicial discretion, delimit territorial jurisdiction, disclose powers the question of compensation
for damage caused by the offense). Procedural features are related to the terms of imposition of
administrative penalties, consideration of cases, the possibility of their suspension, the order of entry into
force of the judge’s decision and its review, and others).

Emphasis is placed on improving the court’s application of such a measure of procedural coercion
as an excuse. In the course of the study, the author’s definition of the concept of «legal status of a judge in
cases of administrative offenses» was proposed.

The legal status of a judge in cases of administrative offenses is a set of statutory specific
organizational, competence and procedural rights, responsibilities, restrictions and guarantees of judges to
consider and resolve specific cases of administrative offenses in the appropriate procedural form, which
effectively implement the Code tort law and proceedings in cases of administrative offenses.

Keywords: court, judge, legal status of a judge, consideration of cases on administrative offenses,
administrative penalties, proceedings on cases on administrative offenses.
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IHOHATTSA TA XAPAKTEPUCTHUKA ETAIIIB
PO3CJIIAYBAHHSA Y KPUMIHAJIICTHUIII

VY crarTi Ha OCHOBI aHaJi3y Npalb HAYKOBIIB BM3HAUCHO IOHSTTS €TalliB PO3CIiXyBaHHSI, iX
3HAYeHHS y Teopii KPUMIHATICTHKA Ta MPAKTUIl PO3CIIAYBaHHS KPUMIHAIBHHX IPaBOMOPYLICHb.
BcraHoBiieHO, mO poO3CHigyBaHHA MOTPIOHO MOMIMATH HA [Ba €TAly: IOYATKOBUI 1 ITOAANbIIHK.
Bu3HaueHO 3MicT KOKHOTO 3 €TamiB Ta PO3IJIIHYTO MAWCKYCiiHE B Hayli MUTaHHA IOJO0 iX
po3mexyBanHs. OOIPYHTOBAaHO MO3HUIIO aBTOpPa MIOAO MOMEHTY 3aKiHUEHHS IMOYATKOBOTO Ta IOYATKY
MOJANBIIOTO eTaly, SKAM € BHSBICHHS OCOOHW, TMiJO3pIOBAHOI y BYHMHEHHI KPUMiHAJIBHOTO
MIPABOIOPYIICHHSI.

Knrouosi cnosa: xpuminanbhe npoeaodicenis, criouutl, emanu po3ciioy8anHs, NOYAmMKoGUll eman,
nooanvuiuil eman, ciioui (po3uykoei) 0ii, nido3pr6anul.

[ocTranoBka mpobjemu. Sk oAWH i3 BHIIB COWiaJdbHOI MISIIBHOCTI, MISUTBHICTH i3
po3ciigyBaHHS KPHMIHAJbHMAX IPABONOPYIIEHh € Ii3HABAJIBLHUM mpouecoM. I[lociinoBHO
BHPIIITYIOYH 3aBIaHHS PO3CIiAyBaHHA Ha KOXXHOMY 3 €TalliB, CIiT9ni, 30Mparoun iHhopMaIlio
OO0 MOAii TMpPaBONMOPYIIEHHA Ta HOTO YYacHHKIB, HAaONMIDKA€ThCA OO KIHIEBOI METH —
3aKiHYCHHS JOCYIAOBOTO pO3CHiAyBaHHS 3 NPUHHATTAM BIAMOBITHOTO KPHUMIHAIEHOMY
MpoIlecyalbHOMY 3aKOHY pimeHHsA. [1oCHimOBHICTD MisUTBHOCTI Cy0’€KTa pO3CHiAyBaHHS Y
npotieci 30MpaHHs A0Ka3iB € OJHUM 13 MPUHIHKIIB NOOYA0BH KPUMIHATICTHIHOT METOJIUKH SIK
CHUCTEMH HayKOBUX IIOJIOXKEHb 1 PO3pOOJIEHMX Ha iX OCHOBI HPaKTHYHUX PEKOMEHJIAllii
(anmropuTMiB, Mporpam), 1o 3a0e3MeYyTh ONTUMAILHY OpraHi3alliio PO3CIIiIyBaHHI OKPEMHX
BUJIIB KpUMIHAJIBHUX MpaBomnopyiieHs [1, c¢. 411; 18, c. 121]. CuryauiiiHicTh Ta eTamHiCTh
JUSUTBHOCTI CyO’€KTIB PO3CIIZYBaHHS TaKOXK € NPUHIMIAMHU MOOYJOBH KPUMIHANICTHYHUX
METOJMK, OCKUTBKH, 3aJIeKHO BiJl CUTYyallil, II0 BUHUKAE HAa MEBHOMY €Talli CIiTYAN MiCIs
OIIIHKH CTYICHIO 11 MpoOIeMHOCTI, (hopMye 3aBHAHHS, MPUHMAE TAKTUIHE PIMICHHS JJIS HOTO
BHPIIICHHS, 3aCTOCOBYIOYHM 3aCO0M KPUMIHANICTHYHOI TAKTHUKH, 1 TCIS I[HOTO OTPUMYE
NIEBHUH pe3yJNbTaT, 110, Y CBOIO Yepry BIUIMBAaE Ha ()OPMyBaHHS HOBOI CIIiAYOI CHTYyaIi.
[Ipomec po3chmimyBaHHA B KPUMIHANICTHIN MPUAHATO IIIUTH Ha TPU ETAIA: ITOYATKOBHH,
HACTYNMHHUU (TMONANBIINHA) 1 3aKIFOYHHNA. BiNbIIiCTh HAyKOBINB IOTOIKYETHCS 3 HTaHOKO
koHuenuiero. OfHaK, Ha Hally JYMKY, B YMOBaxX CyYaCHUX peaiill MpakTHYHOI MisUIHOCTI 3
po3cIitigyBaHHsI KpUMIHAIBHUX MPABONOPYLIEHb Ta MOCTIHHOK 3MIHOI BUMOT KPHUMiHAJIBHOTO
NPOLIECYAJILHOTO 3aKOHO/IaBCTBa, Ha3BaHa Iepiou3allis HaOyBae IHIIOrO 3MICTY Ta IiJUIArae
HAYKOBOMY IIEPEOCMHUCIICHHIO.

AHaJi3 myoJikaniii, y SKHX 3aM04aTKOBaHO BUpileHHs i€l mpodJjemu. [Ipobiemy
nepioAn3alii mpomecy po3ciigyBaHHS PO3TIIAIN HAYKOBIII B TaiTy3i KPAMiHAIBHOTO TIPOLECY
Ta KpUMiHaJicTHKH, 30kpeMa: JI. Apkyma, P. Benkin, A. BonoOyes, 1. Bosrin, B. XKypasens,
0. Konecniuerko, 1. JIysrin, I'. MatycoBcbkuii, M. [Toropeupkwii, P. Crenantok, O. [Tuenina,
10. Yopnoyce, C. Yepnspcpkuii B. lllemiteko, b. lllyp Ta iH. He3Bakaioum Ha JOCTaTHBO
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Buknax ocHoBHoro marepiaay. Ha nymky B.I'aBno, eramom po3sciigyBaHHS €
MPOCTOPOBO-YaCOBUM  BiIPi3KOM, 10 O0’€KTUBHO (IKCyeThcs B  3araibHid  cXemi
pO3CIiAyBaHHA, SKHH XapaKTepU3yeThCS HACTAaHHSAM SAKICHO BH3HAYEHHX 3MiH, TICHO
OB ’SI3aHUX 13 BCTAaHOBJCHHSAM a00 HE BCTAHOBIICHHSIM OOCTaBMH IPEIMETY NOKa3yBaHHS B
pe3ynbTaTi MPOBEACHHS CIITUNX (PO3NIYKOBHUX) Ta IHMIMX Iiff, 00’€THAHUX €IHICTIO 3aBJAaHb
Ta cuTyaliii poscmimyBaHHA [2, c. 8]. [IpuOnmM3HO TakUM K€ YMHOM XapaKTepH3ye eTall
poscmigyBanuasa I. JIy3riH sk «ermeMeHT, Mo SBIs€ COOOI0 B3a€EMOIIOB’A3aHY CHCTEMY Iii,
00’€THAHUX €IHICTIO 3aBAaHb, YMOBAMH PpO3CIiAyBaHHSI, CHEUHU(IKO KPUMiHAJICTHIHIX
npuitomiB» [3, c. 86]. A. BonoOyeB BH3Hauae eram po3CIiIyBaHHS SIK IEBHUH NPOMIKHHNA
IYHKT PO3CIiyBaHHs, IO XapaKTEepU3ye CTaH CIIJCTBA 3 TOYKUA 30py BHPIIEHHS HOTO
3aBJiaHb 1 BU3HAYAETHCS NPUHHATHMH NpoOLeCyalIbHUMU pimieHHsMu [4, c. 185]. Posrisaaroun
METOJUKY PO3CIIilyBaHHs 37I0YHHIB B cdepi ciyk00Boi misimbHOCTI, O. [Tyenina Bu3Havae erarn
pO3CIigyBaHHS SIK «OKPEMHI IPOMDKOK 4Yacy y paMKax SKOro 3a KOHKPETHHX YMOB
PO3CITiIyBaHHS BXXHMBAETHCSI CHCTEMa Jil, CIIPSIMOBAaHUX Ha BHUPILIEHHS CHUIBHUX TaKTHYHHX
3aBJIaHb (K CTPATETiuHKX, TAK i IPOMIKHUX) po3ciiayBanus» [5, c. 247].

[3 HaBemeHMX BHW3HAYEHb 3pPO3YMIJIO, IO HAYKOBII KpPUTEPIAMH JUIA MOMIIJICHHS
poO3CligyBaHHA HAa eTanmd BH3HAYAIOTH KPUMIiHAJBbHI IPOILECYalbHI Ta KPUMiHATICTHYHI
aciektd. [linm KpUMIHATBPHUMH TIPOLECYATbHUMH  KPUTEPISAMH  pPO3YyMIIOTH  TIEPiOIU
pO3CITiyBaHHS, BiAME)KOBaHI NEBHUMH NPONECYAJbHIMH PIIICHHSIMH, HAPUKIAA, BHECEHHS
BimoMocteit 1o €PJIP, moBimomieHHs 0co0i Tpo Mimo3py, CKIagaHHS OOBHHYBAJIBHOTO aKTy
tomo. Ha nymky P. Crenantoka, micnst npuitaarts unHHoro KITK VYkpainu 3acrocyBaHHS
NpOLIECYAIbHUX ~ KPUTEpiiB 1100 mepioaus3aiii eTamiB pO3CHiJyBaHHS MPAKTUYHO €
HEMOJXJIMBUM, OCKUIBKH, «KPIM BiJICYyTHOCTI CTazii MOpYIIEHHS KPUMIHAJbHOI CIpaBH, Ha
JOCYIOBOMY pO3CIiJlyBaHHI HE TMependadeHo 1 Mpen’sBICHHS 0c0o0i OOBHHYBAuCHHS SK
NPOMDKHOTO —MpoLecyalbHOro pimeHHs» [6, c. 119]. VYueHuit BBakae HaWOUIBII
OOTPYHTOBaHMMH KPUMIHATICTHYIHI KPUTEPii, IO MOJATAIOTH ¥ BUOKPEMIICHHI «ITOYaTKOBOTO
(13 MOMEHTY IMOYaTKy JOCYAOBOTO PO3CITiJyBaHHS Ta A0 BUKOHAHHS BCIX MOXKJIMBUX CIITUMX
(po3mIykoBHX) mil, OOYMOBICHHX CIITYOI0 CHTYaIi€l0) i HACTYmHOro (0 3aBepIICHHS
JOCYIOBOTO PO3CIiTyBaHHS) €TaIliB po3ciimyBaHH» [6, c. 121]. JIng BupimieHHS NTUTaHHS
KUTBKOCTI Ta PO3MEKYBaHHS €TaIliB PO3CIITYBAaHHS PO3TIITHEMO IX CYTHICTb.

[lepeBaxxra OUTBOIICTE BUCHUX-KPUMIHAICTIB MPUIUIIOTE YBAary MOYaTKOBOMY €TaIry
po3ciiayBaHHS, OCKIJIbKH OTPUMaHI Ha [[bOMY €Talli BiJOMOCTI 3HAYHOIO MIpOI0 BU3HAYAIOTh
Il Ha HACTYNHOMY e€Tali Ta YCHiX pO3CIigyBaHHS B IJIoMy. B OCHOBy moJineHHs
posciigyBanHs Ha eranu JI. [Ipankin nokianas iHGopMaliiHO-QYHKIIIOHATBHUA NPUHLIUIT Ta
BU3HAYMB KPHUTEpii, 32 SKUMH MOXJHMBa JAu(epeHLianis KOXHOro 3 eramiB: «l) THIOBUM
CHIYUM CHTYyallisiM, IO MaloTh JOMIHYIOYE 3HA4YCHHS AJsI KOXKHOTO 3 eTariB; 2) poii Ta
3HAUEHHIO BEPCil Ul PO3CIiyBaHHS, OCHOBHHM OCOOJHMBOCTSIM X MOOYMOBM i IEpeBipKH;
3) 0bcsTy Ta 3MICTY BHXIIHHX JaHUX, IO NepeOyBalOTh Y PO3MOPSDKEHHI CIIJUOro Ha
MMoYaTKy eramy; 4) OCHOBHUM 3aJadaM, IO BHPIIIYIOTECA HA BiOIOBITHOMY €Tali;
5) moMiHyro4iii HAmpaBIIEHOCTI i YYaCHHKIB DO3CIiJyBaHHs:;, 6) 0OCTAHOBII Ta yMOBaMm
pO3CIiAyBaHHSA, IO BH3HAYAIOTH HAWOLIBIN CTIHKi PHUCH MPOBEACHHS MPOIECYaIbHUX,
OTEePaTUBHO-PO3IIYKOBUX 1 IHIIUX Miff (CKiam, CTPYKTypa, OCOONMBOCTI OO’€THAHHSA B
TaKTHYHI KOMILJICKCH, CTYIiHb KOHIIGHTpAIll CHJ Ta 3ac00iB, TEMII MPOBEACHHS TOLIO)» [7,
c. 350-351; 17, c. 106]. OCHOBHOIO pPHCOIO IOYATKOBOIO €Taly, Ha JAYMKY BYCHOTO, €
«poOJEeMHO-CUTYaLlIHHUN XapakTep pO3CHiAyBaHHSA, IO JOCUTh YacTo dYepe3 Ppi3Ky Ta
XpoHIYHMKA Opak iHopmarii HaOyBae BKpail TocTpoi ¢opmu». [lo TOro X, OCHOBHUMH
3aBIaHHSAM IILOTO €Taly BiH BBa)XXaB BHSBJICHHA HEOOXiMHOT JOKa30BOi W TaKTUYHOL
iHpopmaii Ta 1 HOCiiB, a OCHOBHOIO (hYHKIII€I0 — TOIIYKOBO-PO3BiAyBaIbHY CIIPSIMOBAHICTh Y
JISUTEHOCTI CJIITYOTO Ta TPAIiBHHUKIB OPTaHIB Ji3HAHHSA, IO B3aEMOJIIIOTH i3 HUM [7, c. 351—
352]. TlowarkoBmii eram posciigyBaHHs P. Benkin xapakrepu3ye HacTyTHUM YHHOM:
«...OCHOBHOIO CIIPSIMOBAHICTIO €Taly € IHTCHCHBHHUIl IONIYK, BHSBICHHS 1 3aKpiIICHHS
nokasiB. Ha mpomy erari 34ifCHIOETBCS OCHOBHA POOOTa 3 PO3KPUTTA 3104nHy. il ciaiggoro
Ta ONEpaTHBHUX TPAIiBHUKIB XapaKTepH3YIOTbCS MAaKCHUMAJILHOIO OINEPaTHBHICTIO, Y
OUTBIIOCTI BHIIAAKIB 3aJy4CHHSM BEJIHMKOI KITBKOCTI YYaCHHKIB, HEBimKIamHicTIO nid. Ha
pOMY eTami BH3Ha4YambHUM (axktopom € dac» [8, c. 784-785]. HesigkmagHicTio,
0e3mepepBHICTIO Ta MiHIMAJIbHAM YacOM IPOBEACHHS CIiTUMX (PO3MIYKOBHX) il BiApi3HSB
nouatkoBwuii etan . Bosrpiu [9, c. 154].

Bimbm  mmpokuii Tmepesik  03HaK IMOYATKOBOTO €Taly pPO3CTiAyBaHHS Ha3WBaE
O. ®ininmoB. Ha mymMKy BUY€HOTO, CIITYMA Ha MMOYATKOBOMY €Tami y MEpeBakKHIH OUTBIIOCTI
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BUIIAJIKIB HE Ma€ PO3TOPHYTOTO IUIAHy PO3CIiyBaHHs, a IUIaHye POOOTY 3aJeXKHO BiJl THIIOBUX
Bepciii, Ha MiACTaBi IKNX BU3HaYa€ HEOOXITHY KUIBKICT CIIAYMX (PO3IIYKOBHX) Ta IHIINX AiH,
o0 MiIATAa0Th HEBIOKIATHOMY TpoBeAcHHIO. O3HadeHI OOCTaBHHH «...CYTTEBHM YHHOM
BIUIMBAIOTH HE TUTBKHM Ha XapaKTep OpraHi3aliifHOi poOOTH CIIiAUOro Ha IMOYATKOBOMY €Tarli
poO3cIiayBaHHA, BU3HAUEHHS KUTBKOCTI Ta MOCTITOBHOCTI MPOBEACHHS CIIMINX (PO3NTYKOBHUX)
Iiii, ane i, y psjai BHMAJKIB, BU3HAYAIOTh TAKTUKY iX mposemeHHs» [10, c. 17]. A. BomobOyes
XapakTepU3ye TIOYaTKOBHM €Tam 4Yepe3 3aBAaHHA, [0 Ha HHBOMY BHUPIIIYIOTHCS:
«...BCTAHOBJICHHS MICIS, 9acy ¥ OOCTaHOBKH 31I0YHMHY, HOTO CYTHOCTI, @ TaKOX BHSBIICHHS,
¢ikcawisi Ta BWIyYeHHs] HOTO CIiJiB — JpKepes A0Ka3iB; BCTAHOBJICHHS, PO3MIYK 1 3aTPUMaHHS
0co0u, MiJO3PIOBaHOI Y BYMHEHHI 3JI0YMHY; 30MpaHHs JOKa3iB, JOCTATHIX JJIsI IPUTATHEHHS
0c00u K OOBHHYBa4€HOI (x04a O 3a OJHHM €MMi30/I0M 3JI0UHHHOI AisuibHOCTI)» [11, ¢. 28].

HaBeneHi mornsan BYSHUX CBiAYATh, IO XapaKTEPHUMH O3HaKaMHU MIOYaTKOBOT'O €TaIly
€: HelocTaTHs 1H(QOpMaTHBHICTB; BEJIMKA KiJIbKICTh BEPCii, 1110 MOTPiOHO nepeBipsATH; AedinuT
Yyacy Ha MPOBEIEHHS CIiMYMX (PO3LIYKOBHX) Jiif, 10 3arajioM BIIMBa€E Ha (OPMYBaHHS HOTO
3aBIaHb Ta (YHKLi, BUKOHAHHA SKHX € MIIIPYHTSIM [UI TIOAQJBIIOTO YCHIIIHOTO
poscminyBaHHs. Ilicis oTpuUMaHHS JaHUX, SIKI JAalOTh MIJACTaBy MiO3PIOBATH, 110 KOHKPETHA
ocoba BYMHHWIA KpHMiHaJbHE NPABONOPYIICHHS, 3aBAAaHHS MOYAaTKOBOIO €Taly, Ha ITyMKY
O17BIIOCTI BUCHUX, BBAYKAIOTHCS] BUKOHAHUMH.

Hactymamii ertam XapakTepU3YeThCS BHPIIICHHAM NPOOJEMHUX CHTYalliil om0
OCHOBHHX CTPYKTYPHHX €JIEMEHTIB IpeAMeTa J0Ka3yBaHHS, OCHOBHUMHM 3 SKHX € TOJis Ta
cnoci0 BUMHEHHS KPHMIHAJIBHOTO TMPAaBOMOPYIICHHS, BUHHICTH OCOOM y HOro BYHMHEHHI.
Indopmanis, mo Ha JaHOMY eTami € y pO3MNOPSDKEHHI CIII40ro, BiAPI3HSIIOTHCS OUIBII
3HAYHUM 00’€MOM, JIOTIYHOIO BHOPSJKOBAHICTIO Ta KOHKPETHICTIO, Pi3HOMaHITHICTIO
mpoIecyalbHUX JDKEpENT OKa3iB Ta IiJbOBOI HAMpPaBJICHICTIO Ha J0Ka3yBaHHA. Bei 1
BJIACTHBOCTI JI0Ka30Boi iH(opMalii Aal0Th MOXKJIMBICTh, Ha AyMKY JI. Jpankina, «mepeiftu Bia
EBPHUCTUYHOTO (IMOBIpHICHOTO, 0araToBepCiifHOTO, HEPIAKO IHTYITHBHOTO) IO IUCKYPCHBHOTO
(Troc1i;oBHOTO, TOOYJOBAaHOTO HA JIOTIYHUX BUCHOBKAaX, OTPHUMAaHUX 13 HAKONIMYEHHX Yy CIIpaBi
IOKa3iB) BapiaHTy po3ciuigyBaHHsI» [7, c.354]. OCHOBHOIO pPHCOI0 NOIANBIIOTO CTAIy
pO3CIioyBaHHSA € TIPOIEC MJOBEJCHHS a00 CHpPOCTYBaHHSA BHHM IIiIO3PIOBAHOrO. 3a
Bu3HaueHHSAM P. BenkiHa «OCHOBHa CHIPSIMOBAHICTH LIBOTO €TAIly — PO3TOPHYTE, MOCIIIOBHE,
MeToauuHe fnoKa3zyBaHHs» [11, c. 261].

JluckyciiiHUM cepesl HAyKOBILIIB € MUTaHHS PO3MEXKYBaHHs €TalliB PO3CIilyBaHHs, 1110,
Ha Hally OyMKy, TOB’S3aHO 3 HaMaraHHAM 00 ’€lHaTH KpUMIHAJBHHMH MpoOIleCyaJbHHH Ta
KPUMIHAJICTUUHUH KPUTEPIi, 3 IHIIOrO — Pi3HUIICIO MOTJISIIB HA KUIBKICTh Ta CYTHICTh €TalliB.
Tak, M. SIG/OKOB BHIINSIE TpU eTamM: Ha IIOYATKOBOMY — BHCYBAIOThCS CIiJui Bepcil,
CKJIQJIa€ThCsl TUIAH PO3CIIAyBaHHsS Ta MPOBOSTHCS IMOYATKOBI ciigui (po3urykosi) nii; Ha
MOJIAJILIIOMY — OCHOBHUM 3aBIaHHSM PO3CJiyBaHHS € BCTAHOBJICHHs NPaBONOPYIIHHKA Ta
Horo po3miyk, a NMpu 3aTpUMaHHi — 30ip HOJATKOBUX (pPaKTHUHHMX JaHUX, 10 HOTO BHUKPHBAJIH
0, npen’siBIeHHS oMy OOBHMHYBad€HHs; Ha 3aKJIIOYHOMY — 3IHCHIOETbCS ITATOTOBKA Ta
BUKOHAHHS BUMOTI, TIOB’S3aHMX 13 3aKiHYeHHsSM posciigyBanus» [12, c. 495-497].
B. JIucnuenko BuANAE 1Ba €TalM y PO3CHIAyBaHHI Ta BBaXKae, 10 HA IOYATKOBOMY eTarli
OCHOBHHM 3aBJIaHHSM PO3CIITyBaHHS € BUBUCHHsS OOCTaBMH MOJil, BUABICHHS, (iKcaiis Ta
BUJIYYCHHS CIIIB Ta IHIIMX JOKa3iB, OCOOJMBO THX, IO HIBHIKO 3MIHIOIOTHCS YU B3araji
MOXYTh 3HMKHYTH. [loJayiblinii erarm, Ha AyMKY BUEHOTO MOYHMHAETHCS MICHS Mpe sBICHHS
IiI03pIOBAaHOMY TIOCTAHOBH TIPO MPUTATHEHHs sK OOBHHYBaueHOro Ta ioro pomuty [13,
c. 100-114]. Sk 6aunmo, HaBe/ieH] TyMKH TOB’sI3aHi 3 YUHHUM Ha TOW MOMEHT KPUMiHAIbHIM
MPOLIECYATbHUM 3aKOHO/IaBCTBOM.

Ha namry gyMKy, eTanu po3ciliiyBaHHs € BUKJIIOYHO KPUMIHATICTHYHUM MOHSTTSM, 110
HE 3aKpiluIeHO y JKOAHOMY HOPMAaTMBHOMY akTi. BOHM MaroTb cyTTeBe 3HAUEHHS JUIS
METOJUKH PO3CIiyBaHHS Ta MalOTh OyTH HOAIJEHI 32 KPUMIHAJTICTUYHUMHU KPUTEPisIMHU, IO
I'PYHTYIOTbCS Ha HasBHIM Ha NEBHUI MOMEHT PO3CIHiAyBaHHS iH(pOpMAIlii, 1110, Y CBOIO Yepry,
CKJIQJIa€ 3MICT CIITYMX CHUTYALH i3 MepelikoM 3aBAaHb MOJ0 X BUPIMIEHHS. Y IbOMY acHeKTi
MU IIPUETHYEMOCH 10 TyMKH A. BonoOyeBa, sikuii U1 po3MeXXyBaHHs €TaIliB pO3CiiyBaHHS
IIPOTIOHY€E BHUKOPHCTOBYBATH TEPENIK XapakTepHUX /ISl KOXXHOTO €Tally 3aBjAaHb, M0
BUIUTUBAIOTH 13 MPEAMETY J0Ka3zyBaHHs. J[Jisl OYAaTKOBOIO €Tamy pO3CiiJyBaHHsS HayKOBELb
BH3HAYa€ 3aBJAHHS TAKUM YMHOM: 1) BCTAHOBIEHHS Micls, 4Yacy Ta IHIIMX OOCTaBHH
BUMHEHOTO 3JIOYMHY, MOTO CYTi, a TaKOXX BUSBIEHHS, (ikcallis Ta BUIYYCHHs CIifAiB, IO 3
YacoM IiJ BIUIMBOM HECHPHUATINBAX YMOB MOXXYTh 3HUKHYTH 9H OYyTH 3HHIICHHMU;
2) BCTAQHOBIICHHS, pO3LIYK 1 3aTpuMaHHis ocobu (abo BuOIp 3amoODKHOrO 3axomy),
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Ii1I03pIOBaHOl y BYMHEHHI 3J0YMHY; 3) 30MpaHHsS [0Ka3iB, AOCTATHIX Ui Tpea’ sBICHHSI
migo3pu ocobi, xoya O 3a OJHUM €Mi30J]0M 3JIOUMHHOI MisuibHOCTI. Ha HacTymHOMy erari
po3ciigyBaHHA SK OCHOBHI 3aBIaHHA MOXYTh OyTH BH3HauUeHi Taki: 1) ¢popMyBaHHS cHCTEMHU
JIOKa3iB IIO/I0 TiTO3PIOBaHOI 0cO0M; 2) BCTAHOBJICHHS BCIX CITIBYYaCHHUKIB i 30MpaHHS JOKa3iB
iX BWHHM; 3) BCTAaHOBJCHHSI NPHYMH Ta YMOB, IO CIPHSUIM BYMHEHHIO KPHMIHAJIBHOTO
MIPaBONIOPYIICHHS 1 MPUAHATTS 3aXO0/iB MO0 iX YCYHEeHHS; 4) 3a0e3IeYeHHS BiAIIKOIyBaHHS
MaTepiallbHUX 30WTKIB, 3alOMiITHUX 3/M04MHOM; 5)30ip iHpopmamii momo ocobu
I I03PI0BAaHOTO, HEOOXIAHOT Ul BHHECEHHS OOTPYHTOBAHOTO Ta CIIPaBEIIMBOTO BHUPOKY [14].
TakuM 4YMHOM, 3aKiHYEHHsI [TOYaTKOBOTO €Taly IIOB’S3aHO 31 BCTAaHOBIICHHSM OCOOHM, IO
BYMHUJIA KPUMiHAJIbHE PaBOTIOPYLIEHHS Ta 30MpaHHsM BCiX HEOOXITHHUX JJOKa3iB 11 BUHH.

Bume Hamu Oyso HarojomeHo Ha OOpaHHI BHKJIIOYHO KPUMIHAIICTHYHUX KPUTEPIiB
JUIsL TIOAUICHHS po3ciifyBaHHs Ha eranu. Ane, aHamizyroun Hopmu KIIK VYkpainm moxna
MOMITHTH, IO MMOYaTKOBHW €Tal pPO3CHiJyBaHHS IMOYMHAETHCS 3 MOMEHTY IOBIJOMIICHHS IO
oprauiB moiuii iHpopManii 100 BYNHEHHS] KPUMIHAIBHOTO IIPABOIOPYLIEHHS Ta BHECCHHS
BimoMocteit mo €PJIP 1 3akiHUyeThCS BCTAHOBICHHSIM OCOOHM IIPABOMOPYIIHHKA Ta
OTOJIOIICHHSAM HOMY TOBIIOMIEHHSM IPO MiZ03py. [3 KpUMiHATICTUYHOI TOYKH 30py Ha IIeH
MOMEHT Ma€ OyTH 3i0paHO JOCTATHRO AOKA3iB U1 BU3HAHHS OCOOH TiI03PIOBAHUM.

Hacrymauii etan po3ciigyBaHHS HAaIpaBlICHUH Ha JOKA3yBaHHS BHHH ITiJJO3PIOBAHOTO
OUITXOM TIPOBEICHHS BCIX MOXJIMBHX CIHIAYUX (PO3IIYKOBHX) Mii, MPH3HAYCHHAM Ta
MIPOBEICHHAM HEOOXiTHUX SKCIepTH3 (IepIl 3a Bce 3 BHUPIMICHHS MHUTaHb iMeHTHU(IKAIIHOTO
xapakTepy). Ha mpomy eTami 3akiHYyeThcs 30UpaHHS J0Ka3iB, JOCTATHIX JUIsl CKIIAJaHHS
OOBUHYBAJIBHOTO aKTy YM MPUHHSATTS MPOKYPOPOM iHIIOrO pimeHHs y nopsaky cr. 283 KITK
VYkpainu [15]. Slkmo Ha nojanemioMy erami 3i0paHi JOKa3d BKa3ylOTh Ha HEBUHYBATiCTh
ITiI03pIOBAHOTO Y BYMHEHHI MPaBOIOPYILEHHS, PO3CIiyBaHHS (aKTUYHO MOBEPTAETHCS Ha
MMOYATKOBUH €TaI, TOOTO Ma€e MICIle CUTYAIliHICTh €TalliB PO3CIIiTyBaHHS,.

Jnst po3miagy pO3MEXyBaHHS €TalliB  PO3CIIAYBaHHS HaM BHAAETHCS I[IKABUM
nocnimxenHs H. ByOnuk, sika MpomoHye BBECTH NPOLECyalbHUI CTAaTyC «0co0a, M0N0 SIKOi
3IIACHIOETHCS 00OBHHYBaJbHA MisUTBHICTEY [16, . 3]. JlificHo, 0OBHHYBaIbHA TiSUTBHICTH MOXKE
3IIACHIOBATHCS CIITYAM IIle O MOBiMOMIICHHS 0co0i mpo mino3py. Hampukiman, Komu qokasis
JUTSL TIpe]] IBJICHHSI TTOBIZJOMIICHHS TIPO IiJI03pY HEAOCTATHBO, Ha MPAKTHIII 0CO0Y IOMUTYIOTh Y
SIKOCTI CBiJKa, 1HOAI HEOJHOPa30BO. AJle 3MICT IIUX JONHTIB MOJATaE caMe B OTPHMAaHHI
OOBUHYBaJIbHUX J0Ka3iB, 0OOMEXYIOUH, BOJIHOYAC, NpaBa OCOOM Ha 3axucT. SIKIo AiHCHO
npuitaaTi npomno3uuii H. ByOauk, To BcTaHOBIEHHS OcOOM 3 TakMM CTaTycoMm Oyze came
MEXEI0, 110 PO3ALISIE TIOYATKOBUI Ta OAAIBIIMI €Tary pO3CiIiJyBaHHs.

I3 mnpuBogy KiNBKOCTI eTamiB  pO3CIHifyBaHHS, MOTPIOHO 3a3HAYMTH, IO B
KPUMIHAQIIICTUYHIN JIiTepaTypl 3aKIIOYHUIA eTal 3raJyBaBcsi HAYKOBISIMH JIMIE (hparMeHTapHO.
Jlo 3aKiII0YHOrO eTamy BiJIHOCSTb, NEPEBAKHO, MNPOLECYAIbHY JisUIbHICTb, MOB’s3aHy 3i
CKJIQIaHHSM JIOKYMEHTIB IJIsI TTOBHOTO 3aBEPIUCHHS IPOBADKEHHS, O3HAHOMIICHHS CTOPOHH
3aXUCTy 3 MarepiajaMy CHpaBH, NMPOBEACHHS MOXIIMBHUX TPOLECYaTbHHUX JIiil 32 KIOMOTaHHAM
CTOPOHM 3axUcTy Ta iH. KOIHOTO TaKTMYHOTO HAaBaHTaKEHHs 3a3HauyeHi Nii He MicTATh. Ha
nymky JI. [lpankiHa 3a TpagumiiHOI MTOCTIJOBHOCTI €TamiB PO3CIiAyBaHHS BCi i Iil 32 CBOIM
XapaKTepoM 1 3aBIaHHSIM HE MOXKYTh OYTH CIIPSIMOBaHI Ha TOCATHEHHS SKICHO HOBOT iH(OpMaAITii,
110 ICTOTHO Bipi3HsIAaCh OM BiJl BXKE MOCATHYTHX PE3yJbTATIB po3ciimayBanus [7, ¢. 356]. Came
TOMY, y JKOJHOMY 3 TIiJAPYYHHMKIB 13 KPUMIHAJICTUKMA TIiJI Yac BHKIQJCHHS METOIUKH
PO3CITilyBaHHSI OKPEMUX BHUJIB KPHMIiHAJIbHHX IIPABOIOPYUICHb AaHUW €Tan He PO3IJIsiAaBcs.
Sxmo 3BepHyTH yBary Ha mosioxkeHHS KIIK VYkpaiam, ToOTO mpomecyansHHHA KpUTEpii, TO
3aKJIIOYHOTO €Taly TAKOXK He MOXKe OYTH, OCKUIBKM CTOPOHA 3aXMCTy MICIIsi O3HAHOMIICHHS 3
MaTepiataMu KpUMIHAIBHOTO MPOBAPKEHHS Ta ockapkeHHs nependadernx KIIK Ykpaiam mii
CJIITYOTO, BUpIIIYE CIIPHI NMUTaHHS Ha cralii cCymoBoro posrisgy. ToMmy, Ha Hamly IyMKy,
3aKJIIOYHOTO €Tally pO3CIiAyBaHHA HE Mae OyTH B Teopii KpHUMIHATICTHKH, OCKUJIBKM LI He
OOIPYHTOBaHO Hi 3 KPUMIHAIICTUYHOI, Hi 3 KpUMIHAJILHOI IIPOLIECYaIbHOT TOUKH 30DY.

BucHoBok. Ha migcraBi BHKIIaIEHOTO MOXHA 3a3HAYUTH, IO B TEOPil KPUMIiHATICTUKA
IIPOLIEC PO3CIiyBaHHSI NOTPIOHO TOALIATH Ha JBa €Talu: IOYaTKOBMH Ta HACTYITHHH
(TToTanbIINiA), 110 TIPUHIUIIOBO BiJIPI3HSAIOTHCS OJJMH B/l OJTHOTO 3aBJaHHSIMH, III0 MAlOTh OyTH
BHpIIIEH] HAa KO)KHOMY 3 HUX 1 TAKTHYHUMH 3aC00aMH X BUPILICHHS.
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ABSTRACT

Ihor Pyrih. The concept and characteristics of the stages of investigation in criminalistics.
The article based on the analysis of the opinions of scientists, deals with definition of the concept of
stages of investigation, their significance in the theory of criminology and the practice of investigating
criminal offenses. It has been established that the investigation should be divided into two stages: initial
and subsequent.

The main features of the initial stage are the search orientation, detection, fixation and removal of
evidence that may serve as initial information for the identification and search of the offender, the place
of his/her possible appearance. The actions of the investigator and employees of operational units are
characterized by maximum speed, in most cases involving a large number of participants, the urgency of
investigative actions.

The next stage is characterized by resolving problematic situations regarding the main structural
elements of the subject of evidence, the main of which are the event and method of committing a criminal
offense, establishing the degree of guilt of the person, identifying all accomplices. The information
available to the investigator at this stage differs in greater volume, logical order and specificity, a variety
of procedural sources of evidence and a focus on evidence.

The debatable question in science concerning delimitation of stages of investigation is considered.
The author’s position on the moment of the end of the initial and the beginning of the next stage, which is
the identification of a person suspected of committing a criminal offense, has been substantiated.

Keywords: criminal proceedings, investigator, stages of investigation, initial stage, further stage,
investigative (search) actions, suspect.
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OCOBJIMBOCTI TIPABOBOI'O PEI'YJIIOBAHHS TA 3ACTOCYBAHHSA
IHCTUTYTY KPUMIHAJIBHOI'O TIPABOIIOPYIIEHHA

Ha mouarky tperboro necsatwiittss XXI CTOMITTS BaKJIMBUMHU € NHTAaHHSA BIOCKOHAJICHHS Ta
KoHKperu3anii KpuminanpHOrO Koziekcy YKpaiHu, 301IbIIeHHs Ti€BOCTi fforo HopM. OTKe, akTyaJbHUM
aCIIeKTOM € IIPABOBE PETyJIIOBAaHHS Ta 3aCTOCYBAHHS IHCTHTYTY KPHMIHAIBLHOTO MpaBONOpYyHIeHHs (iforo
BuniB) y KpuminanpHOMY Konekci YkpaiHm Ta KpuMiHaNmpHHX KOAEKcax NESKHX 3apyODKHHX KpaiH:
®DeneparuBHoi Pecrryonikn Himeuunna, @paniry3skoi PecryoOmiku, Pecry6uiku ITonpima.

Mertoro cTaTTi € aHami3 HaHBaroMiluX JOKEped, SKAUMH PErJIAaMEHTOBAHO —IHCTHUTYT
KPUMiHAJIFHOTO IMpaBonopyiieHHs: KpuMinansHOro Koaekcy Ykpainu, 3akoHy Ykpainu «IIpo BHeceHHsS
3MiH [0 AESKHX 3aKOHOJABUHMX aKTiB YKpPaiHM IMIOJO CIPOIICHHS JOCYIOBOTO PO3CIiAYBaHHS OKPEMHUX
KaTeropiii KpHMIiHANGHHX IPABONOPYLIEHb» Ta IOPIBHAHO i3 KpHUMiHaJBHUMH KOZEKCaMH JEsKHX
3apyOixkHux kpain: Himeuunnw, Mo, @panmii. Takox Iie OMHIEI0 CKIAIO0BOI0 YACTHHOI METH €
aHai3 HOHATTS «KPUMiHAJIbHE IPAaBONOPYLISHHS» Ta HOTO BUJIB Y MPaBOBIH JOKTPHHI.

VY crarTi HaBeJEHO aHaNi3 HaWBaroMimMX JDKepeld, SKUMH perjiaMeHTOBAaHO IHCTUTYT
KPUMiHAJIFHOTO IpaBonopyiieHHs: KpuMinansHOro Koaekcy Ykpainu, 3akoHy Ykpainu «IIpo BHeceHHsS
3MiH O AESKHX 3aKOHOJABUHMX aKTiB YKpaiHM IIOJO CIPOIIECHHS JOCYIOBOTO PO3CIiAYBaHHS OKPEMHUX
KaTeropiii KpUMIHATBHUX MpPABOMOPYIIEHbY» Ta TMOPIBHAHO i3 KpuUMiHANPHIMH KOJEKCAMH IESKHX
3apyOikHuX KpaiH: Himewuwmnu, [Tompmi, ®panmii. [IpoaHanizoBaHO TOTISAIM YYEHUX MIOAO MOHSTTS
KPUMIHAJILHOTO TPABOIMOPYIICHHS, a TaKoX Horo kiacudikaimii. OcoOmMBY yBary IpPHUCBSIUCHO
MOKapaHHIO SK OJHOMY 13 BHUIIB KpUTepiiB mofimy. ABTOpaMH BHPOOJEHO IPOMO3HMILIO IO
BJIOCKOHAJICHHIO 33aKOHY IPO KPUMiHAJbHY BiJNOBiJAIBHICTh. 30KpeMa, 3alpOIOHOBAHO OCy4YacHEHe
BU3HAYCHHS TTOHATTS «3JIOYHHY.

KoHcTaToBaHO, 110 3HAaYHO TO-Pi3HOMY PETYNIOETBCS Ta 3aCTOCOBYETHCS — IHCTUTYT
KPUMIHAIFHOTO TPaBOMOPYIIEHHA Ta #oro kimacugikamis y KpumiHamepHOMY Konekci YkpaiHu Ta
KpumiHampHEX KOIeKcax Jeskux 3apyObkHuX kpaiH: @eneparuBHoi Pecny0mixkun Himewunna,
Opanmysskoi Pecnyomiku, Pecriyomiku [lonpira. BuzHaueHo, 1mo y npaBoBiii JOKTPUHI HAYKOBIIl TOCHTh
MO-Pi3HOMY TIIyMa4aTh MOHATTS «KpUMiHAJIbHE PABOTIOPYIICHHS, HOTO KIach(iKaIlifo.

Knrouosi cnosa: kpuminanvhe npagonopyutens, iHCMumym, 3104uH, KpUMIHANbHUIL NPOCMYNOK,
Kpuminanvruii kooexc.

IMocranoBka npodJemu. Ha nouatky Tpetsoro pecatiuniTrs X X1 cToMiTTs BaXKIMBUMHU
€ MUTaHHs BJOCKOHAJIEHHs Ta KoHKpeTu3auii KpuminaneHoro konekcy (mani — KK) Ykpainy,
301IBIICHHS AI€BOCTI Woro HOpM. OTKe, akTyaJbHHUM acleKTOM € TPaBOBE PETyJIIOBaHHS Ta
3aCTOCYBaHHS IHCTHTYTY KpUMiHaIbHOTO TpaBonopymeHHs (fforo BuniB) y KK Ykpaiau ta KK
JesKuX 3apyOikHuX KpaiH, a came: PeneparuBHoi PecnyOnikn Himewunna, ®paHniry3pkoi
PecniyOmikn, PecnyOmixku [lonpmia. BaknuBuM — acieKToM — 3aCTOCYBAaHHSI — IHCTUTYTY
KPUMIHAJIBLHOTO TPABONOPYIIEHHSI € aHalli3 IOHATTS «KPUMIHAJIbHE IPaBONOPYIICHHS» Ta
HOTo BHIB y NPABOBIH TOKTPHHI.

AHaji3 myOaikanii, y AKX 3al104aTKOBAHO BHPIilleHHs Hi€i nmpodJeMn. 3HaUHUI
BHECOK y po3poOKy miei mnpoOieMaTHKH BHeCIM Taki HaykoBmi, sk: ). Bayumin,
. Tonocuiuenko, O. dynopos, B.KopamsoB, B.Kymn, B. Jlimima, H. MipomHuyeHko,
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A. CaBuenko, M. XaBpoHtok, A. IllapikoB Ta iH.

MeTto10 crarTi € aHami3 HaBaroMilmMX JDKEpeN, SIKUMH PErjiaMeHTOBAaHO 1HCTHTYT
kpuminanpHOTO TpaBonopymeHas: KK Ykpainu, 3akony Vkpainu «I[Ipo BHeceHHS 3MiH 10
JEAKHAX 3aKOHOAABUYMX aKTiB YKpPaiHH MO0 CIPOIIECHHSA JOCYIOBOTO PO3CIiAyBaHHI OKPEMHUX
KaTeropiii KpUMiHAIFHUX MPABOMOPYIIEHB» Ta mopiBHAHHA 13 KK meskux 3apyOiKHUX KpaiH:
Himeaunnn, Ilompmy, ®@panmii. Takoxk Imie OIHIE CKIAJOBOI0 YACTHHOIO METH € aHaji3
MTOHATTS «KPHMiHAIbHE TPABOIIOPYIICHHS» Ta HOTO BUIIB y MPAaBOBiil MOKTPHHI.

Buknaax ocHoBHoro marepiany. 3akoH Ykpaian «lIpo BHeCeHHS 3MiH A0 JESIKHX
3aKOHO/IABYMX aKTIB YKpaiHU LI0/I0 CIIPOLIEHHS J0CYI0BOTO PO3CIiyBaHHS OKPEMHX KaTeropii
KpHUMIHAJIbHUX TpaBomopymens» Bif 22.11.2018 p. Ne 2617-VIII, sikuit HaOyB unHHOCTI 1 JTHITHS
2020 poky [1], BHic neski 3minu 10 KK Ykpainu [2]. Tak, 30kpema, y IpaBoBOMY IOJIi 3’SIBUBCS
HOBUI BUJI JiSHHS — «KPHMIHaIbHE NPaBONOPYILCHH», & TAKOX BHHHKJIA HOBa Kiacudikaris
KpPHUMIHAJIbHUX MPABONOPYLIEHb: KPUMiHAJIBHI MPOCTYIIKY 1 3JI0YHHH.

Ha 3akoHonaBuoMy piBHI HOHSTTS «KpUMIHQJIBHE IIPABOIOPYLICHHS» I0YaJo
BXKMBATHCS 3 4acy 3aTBepkeHHs Yka3oMm [lpesmmenta VYipainm Bim 8 kBitHI 2008 poky
Ne 311/2008 Konmerii peopMyBaHHS KpUMiHAJIBHOI FOCTHII YKpaiHH, sKa i HHHI YWHHA.
Kpim Toro, y mIhbOMy IOKYMEHTI BH3HAU€HO JBI (OPMH KPHUMIHAIBHOTO IMPABOMOPYIICHHS:
KpUMIiHAJIBHUHN MIPOCTYIIOK 1 3510uuH [3; 4, ¢. 154].

Harenep 3akonomaBens y KK Vkpainm Ta y 3akoni Yipainu «I[Ipo BHeceHHS 3MiH 110
JESKUX 3aKOHOJMABUMX aKTiB YKpaiHH IIOJO CHPOIICHHS JOCYIOBOTO PO3CIiTyBaHHS OKPEMHX
KaTeropiii  KpUMIHAJIBHUX  NPaBONOPYIIEHB»  3a3HAYA€  BU3HAUCHHS  KPUMIHAJIHHOTO
MPaBOMOPYIICHHS Ta KPUMIHAJIBHOTO MPOCTYNKY. Tak, KpUMIHAIBLHUM MPaBOMOPYIICHHIM €
nepenbayene KK VYkpainu «cycmigbHO HeOe3rneyHe BHHHE MisSHHA (Iist a00 Oe3aisIbHICTS),
BUMHEHE Cy0’€KTOM KpPUMIHAJBHOTO IPaBONOpYyUIeHHs. KpHMiHadbHEUM MPOCTYIIKOM €
nepenbayene KK Ykpaiuu nmissHHS (#is 4u Oe3MisUTbHICTB), 32 BUMHEHHS SIKOTO TependadeHe
OCHOBHE TIOKapaHHS y BHUII IITpady B po3Mipi He OUTbIIE TPHOX THCSY HEOMOIATKOBYBAHUX
MIiHIMYMIB JIOXO/1iB TpOMa/IsIH 200 iHILIC TOKapaHHsI, He OB’ s3aHe 3 030aBIeHHM Boi» [1-2].

IIpore 3akoHOmaBEelb, KOHCTPYIOIOUM Ta 3aKpIIUIIOIOYM IHCTUTYT KpPHUMiHAJIBHUX
MIPaBOIIOPYIIEHb MPH MO KPUMIHAIBHUX MPAaBOMOPYIICHb HA «3JIOYMHI» Ta «KPUMiHAJIbHI
npoctynku», He Hamae y KK Ykpainu 3aranpHe MOHATTS «3JIOYMH», a JIMIIE BH3HAJa€, 110
3JI0YMHH HOAUISIOTHCS HAa: HETSDKKI, TSDKKI, 0COOIMBO TSDKKI Ta IX XapaKTEPHCTHKY.

Bigrak, mpomnonyemo Taky penmakiiro 4.8 cr. 12 KK VYkpainu: «3mounHOM €
nependavene uuMm Kojekcom IistHHS (11ist UM O€3/isUIbHICTD), 32 BUMHEHHS SIKOTO rependaueHe
OCHOBHE IMOKapaHHs y BUII mTpady B po3Mipi He OLIBIIC MECITA THCAY HEOMOIATKOBYBAHUX
MIHIMYMIB JOXO/iB TPOMAJsH/HE OuUIbIIE ABAIIITH IU'SITH THCSY HEOMOJATKOBYBAaHHX
MIHIMYMIB JOXOJiB TPOMAJISIH/TIOHA] ABAAIATEH I1’Th THUCSIY HEOMOMATKOBYBaHHUX MIiHIMyMiB
JI0XOJIiB TpoMajisiH abo 1mo30aBiieHHs BOJII HA CTPOK HE Olblie I1’SITH POKiB/HE OLIbIIE JeCATH
POKIB/TIOHAT AECATH POKIB 200 HOBIYHOTO IT030aBICHHS BOJII».

JocmimKkyrodn 1HCTUTYT KPUMIHABHOTO TPABOMOPYIICHHS, HEOOXITHO PO3TIIIHYTH
03HAKM KPUMIHAIBHOTO TIPaBONOpYIICHHA. Tak, BiTum3HsHUN ydeHuit B. Kym Bumimse
HACTYIHI OCHOBHI O3HAaKH KPUMIHAJHHOTO MPaBOTOPYIICHHS: |) IPUCYTHICTH KOH(DIIKTY
MOMDK Cy0’€KTaMH y 3B’SI3Ky i3 BUMHEHHSIM OJHHUM i3 HHUX IHIIOMY CYTTE€BOI IIKOIU abo
CTBOPEHHSI peajbHOI 3arpo3d HACTaHHS Takoi MIKOAM; 2) GakT KpUMiHAJIbHO-IIPABOBOTO
HACJIKYy BYMHEHHS MiSHHS y BUTJISAI KPUMiHAJIBHOI BiAMOBITABHOCTI a0 iHIIOTO 3aco0y
KPUMIHAJBHO-TIPABOBOTO PETYJIIOBAaHHS (BIIMOBHU Bij ii 3aCTOCYBaHHS, MPUMYCOBUX 3acO0iB
MeIUIHOTO a60 BUXOBHOTO Xapaktepy Tomio) [3, c. 13].

3i cBoro Ooky HaykoBers H. MipomHHYeHKO CIIymIHO 3a3Havae, M0 JEsKi 3apyOikHI
KpaiHW 1 HIHI He BUKOPUCTOBYIOTH TEPMiH «KPHUMiHAJIBHE IIPABOIOPYIICHHSNY, & BKAa3yIOTh JIIIE Ha
PI3HOBHIM 3JI0YMHHHUX JUisiHb, 30KpeMa 1ie: JlaTsis, HiMeuunna (31ounH Ta npoctynok), ®paHmis
[4, c. 154]. Biarak HaBeeMO MPHUKIIAIN OHSTh, PI3HOBU/IIB 3JI0YMHHUX JIiSHb JASSIKUX 3apPyOiKHUX
KpaiH. A/pKe aHajli3 3aKOHOJABYOI MO3MIIii 3apyOKHMX KpaiH HaJacTh 3MOTY JIMIIE OCMHUCIUTH
CYTHICTb OCOOJIMBOCTE NPAaBOBOIO DETYIIOBAHHS: MOHATH Ta KiIacH(iKaii KpHUMiHAIBHUX
TIpaBOIIOpYIIeHb, sKi 3akpimnoe KK Ykpainu Ta KK 3apy0ixHux KpaiH.

Tak, BigmoBigHo 10 § 12 KK ®epeparuBnoi PecmyOmiku Himeuumna (mami — KK
Himedunnn), mpoTunpaBHi JisSSHHA MOAUISMIOTECA HA 3JI0YMHM Ta MpocTynku. Ilpoctymkamm
BHU3HAETHCA IPOTHUIPABHI MiSHHS, 32 BUMHEHHS SKUX Iepea0adeHo MOKapaHHS y BHUITIAII
mo30aBJIeHHS BOJII BiJ] OJHOTO POKy Ta MeHme abo mrpad. Toxi Sk 3m0YnHAMM € HE3aKOHHI
i1, sSIKi MarOTh MIHIMyM OIHMH pik a0o0 OinbIe mo36asieHHs Boii [6, ¢. 26]. o % crocyeThes
BHIiB mpoTunpaBHux MisHb y KK HiMeuunmnn Ta BHIIB KpUMiHAIBHUX mMpaBomopymerb KK
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VYkpainu, To 6aunmo, mo BoHM € aHanoriuHuMu. Binpizustorbess y KK Himewunnn ta KK
VYkpainu moarTs npoctynky. Tak, 3a KK HimeuunHu nokapaHHs 3a HpPOCTYNOK CKJIaJae
mo30aBJICHHS BOJI BiJl OJHOTO POKy Ta MeHmie abo mrpad, Tomi sk 3a mpoctymok y KK
VYkpaiHn 3akpimieHe MOKapaHHS y BHII ImITpady B po3Mipi He OUIbIIE TPHOX THCAY
HEOITOJTaTKOBYBAaHUX MiHIMYMIB TOXOIIB rpoMansH abo iHIIE NOKapaHHS, HE IIOB’s3aHE 3
mo30aBJIeHHAM Boxi. Binrak BiIMIHHOIO pHCOI0 € BHUJ IIOKapaHHS — IMO030aBJICHHS BOJI 3a
mpoctynok: 3a KK Himeyunnu mos0aBieHHs Bom € MonmmBuM, Tomi sk 3a KK VYkpainn
030aBJICHHS BOJIi 32 MPOCTYIOK BHKIIIOYAETHCS.

Tak camo y cr. 111-1 KK ®pannysekoi Pecnyomniku (nam — KK ®dpanuii) nporunpasHi
JUSTHHS KJIacH(IKYIOTBCS BIAMOBITHO 10 IX TSOHKKOCTI Ha: 3JI0YMHH, NIPOCTYIIKU Ta MOPYIICHHS
[7]. Haykoeeup B. Jlimina y cBoiii mpari 3a3Hayae, IO «3a CTYNECHEM TSHKKOCTI JI0
KPUMIHAJILHOTO TIPOCTYNKY HalleKaTh HETSDKKI MisiHHSA. Binrak, y KpuMiHaNIbHO-TIPaBOBIii
noktpuHi @paniy3pkoi PecryOmikyu MOHATTS KPUMIHAJIBHOTO MPOCTYNKY MOXXHa BH3HAUYHUTH
HACTYITHUM YHHOM: IPOCTYIIOK — Lie Oyzb-sika Jist a00 Oe3isuIbHICTh, BUNHEHA YMUCHO abo 3
HEOOEepEeKHOCTI, 3a00POHEHA B CYCHUIBCTBI ITiJ] 3arpO300 BHUIIPABHOTO IMTOKapaHHS (30Kpema,
TIOPEMHE YB’SI3HEHHS Ha CTPOK O AECSATH POKIB abo mTpad), BU3HAYCHOTO KPHUMiHAIBHUM
3akoHOM» [8, c. 159]. Tox 3akoHOmaBens y KK ®panrmii He BuAminsge sSK OKpeMHH IHCTUTYT
«KpUMiHAJIBHE MTPABOMIOPYIICHHS», & JINIIE 3aKPIIUTIOE TIOHATTS «IPOTHIPaBHI AistHHM. 1110 &
CTOCYETBCSI BUAIIB MPOTUIIPABHUX AisHb, TO IPOCTEKYETHCS MO HOTO Ha TPU BUIM (3TOYHHH,
npocTynku Ta nopymeHsas). Toxi, sk B8 KK Ykpaiau icHye TiNbKu [Ba BUAW KPUMIHAIBHOTO
MIPaBOMOPYIIEHHS (3I0YMHHU Ta MPOCTYTIKH).

Bigrak y 3a3nauenux KK 3apy0Oixumx kpain ta KK VYkpaiHu BigMiHHICT HOMIX
MPOCTYIIKOM Ta 3JI0YMHOM TOJISITaE Juiie y GopMalibHIH O3HAIl — BUZOM MOKapaHHS.

HeoOximHO HaBecTH TPHKIAA BUKOPUCTAHHS 3apyOiKHOIO KpaiHOK IHCTUTYTY
KPUMIHAJbHOTO MpABONOPYIICHHS Ta PI3HOBHIIB KPUMIHAJIBHOTO  IPaBOMOPYIICHHS.
KK Pecrry6miku [Tompma (mami — KK Iomemi) Bim 06 depHs 1997 p. BUOUILE iHCTHTYT
KPUMIHAJBHOTO MPABONOPYIICHHS Ta KIACH(IKye TPABONOPYIICHHS Ha 3JI0YMHU Ta
npoctynku. Tak, y cr. 7 § 1 KK Ilonpmii 3a3HageHo, M0 MPaBOMOPYLIICHHS € 3JI0YMHOM a00
npoctynkoM [9]. Tomi, sx KK Ykpainu Takox BHAUISE MOALT KPAMiHATHHAX MPaBOIIOPYIICH
Ha 3JI0YMHM Ta NpOCTYNKH. Binrak moxmin wa 3moumnm Ta mpoctynku y KK Ilospmi e
aHAJIOTIYHUM JI0 TIOAUTYy KpuMiHanbHHX mpaBomopymerb v KK Vikpainu. Takox KK ITombmoni
Halla€ TIIyMAueHHs MOHSTTS <GIOYMHM» Ta «mpoctynkm». Tak, 3a cr.7 §2 KK Iloxpui
3a3Hayae, 110 3JI0YMHOM € 3a0OpOHEHE [isIHHS, 3a sSKe Mepen0adeHO MOKapaHHsS y BHIIISI
1030aBJIeHHs BOJIi HA CTPOK 10 3 pokiB abo Ounbir cyBope nokapanss [9]. Il{o x crocyerbes
Bu3HaueHHs1 3nounHy y KK VYkpainu, To 3akoHOJaBelb HE Halae 3arajbHOrO IOHATTS
3JI0YHMHY, a JIMIIE 3a3HaYae, [0 3J0YMHHU MOIUISIOTHECS Ha HETSDKKI, TSDKKI Ta 0COOIHMBO TSKKI
Ta 1X XapaktepucTuky. Toni, sk BiamoBigHo no § 3 wmiei x crarri, KK Tlombuii 3akpirmoe
MOHSATTS «IIPOCTYIOK», SKUM € 3a00pOHEHe MiSHHS, 3a SKe HaKJIAJaeThes mrpad y po3mipi
moHaxa 30 moboBux abo moran 5000 310THX, 0OMEKEHHS BOJII Ha CTPOK OLNIBIIE OJHOTO MiCAIISI
a00 TOKapaHHA y BUTILALI MMO30aBICHHS BOJNI Ha CTPOK Oimbmre omuoro micsms [9]. V KK
VYKpaiHM TPOCTYINKOM BH3HA€ThCS «mepenbadeHe 1wmM Kopekcom nissHHA (I 9H
Oe3MisUTbHICTE), 32 BUMHEHHS SKOT'O IepeadavyeHe OCHOBHE TOKapaHHSA y BUAI ImTpady B
PO3Mipi He OiNbllle TPHOX THUCSIY HEONOJATKOBYBAHMX MIHIMYyMIB JI0XOJIB I'poMajisiH abo iHIe
MOKapaHHs, HE MOB’s3aHe 3 M030aBieHHsAM BOJi» [2]. MaeMo KOHCTaTyBaTH, IIO CAaHKIi 3a
BYMHEHHSI KpuMiHaiubHOro npasonopyuieHHss y KK Tlonbiii Ta 32 BUMHEHHS KPHUMiHAIBLHOTO
npaBonopymeHHs y KK Vkpainu 36iraroTbes nuine 9acTkoBo: y Burisiai mrpady. Toxi, K y
KK Ilompmii 3a BYMHEHHS MPOCTYIIKY € MOXKIIMBHM 11030aBieHHs Bouti, a y KK Ykpainu Ttakoro
MTOKapaHHs 3a MPOCTYIMOK He nepeadauero. Omke, MOHATTS «pocTynok» y KK TMomsmii ta KK
VYkpainu 30iraeTbes JIMIIE YaCTKOBO: MOKAPaHHIM Y BUIIISAL IITpady.

Bigrak, Ha Hamy nymKy, nepepaxoBaHi 3acaam KK neskux 3apyOiXHHUX KpaiH
CHPUYMHWIN TIOSBY «KPHMIiHAJIBHOTO TPOCTYNKY» Ta «3younHy» y KK Vkpainu. Ilpore
AKTYaJIbHUM 3aJIMINAETHCS NHUTAHHS, «4M HE 3aHAJTO MIBHAKO 3aKOHOJABElb NEPEHIIOB /10
KapJMHAIFHOTO pedOopMyBaHHS HAlliOHAJIFHOTO 3aKOHOAABCTBA, T4 HACKUIBKM JOUIIBHUM U
e(eKTHBHIM € 3aCTOCYBaHHS CaMe TaKkoi MOJIelTi KpUMiHAIBHOTO mpocTynky?» [8, ¢. 159].

Y HaykoBUX oOcepelKax JesKi HAyKOBIl OTOTOXXHIOIOTh TOHATTSA «KpHUMiHaJbHE
MIPABOMOPYIICHHS» Ta «3J1049rH». 30kpema, A. [llapikos, skuii y cBOix poOoTax, po3KpuBaOIn
TEPMiH «IIPABOMOPYIICHH», aHATI3ye TiIbKA MOHATTS «3mounHy» [10, c. 63]. Takox
B. KoBasib0B y CBOIX HAYKOBHX NPALAX 3MIIIy€e MOHATTA «KPUMIHAIBHE IIPABOIIOPYLICHHS» Ta
«nounn» [11, ¢. 33].
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HeomHo3nauny nymky Buciosmioe [. T'onmocHiueHko, sSKuil y CBOiX poOOTax TakKoK
OTOTOJKHIOE 111 MTOHATTS, IPOTE Jaji 3a3Hayae, M0 Pi3HOBUIAMH IIPABOMOPYILEHHS € 3JI0YHH Ta
npoctymok [12, c. 80].

Hayxoenrs H. MipomHmdeHko y cBOill mpalli CIyIIHO 3a3Hadae, IO Il MiAXOIU €
CIIPHUMH, OCKIJBKH TOHATTS 3J0YHHY € BY)XKYHM, HDK KpPHMiHAJNbHE IPAaBONOPYIICHHS. Y
CydacHHH Tiepiofy OiNBIIICTF HAyKOBIIB BBaXKAalOTh, IO MOHSATTS 3J0YHHY BXOIHUTH JIO
KPUMIHAIIBHOTO MPABOIIOPYIICHHS, aJie e € He TOTOXHi mousTTs [4, ¢. 155].

BucnoBku. O1xe, y TpaBOBiii JOKTPHHI HAayKOBII JOCHUTH IO-Pi3HOMY TJIyMadarb
MOHATTSl «KPUMIHANBHE NPABONOPYLIEHHS», HOro kiacudikamilo. 3HAYHO TO-Pi3HOMY
PETYJIIOETbCS. Ta 3aCTOCOBYETHCSI IHCTUTYT KPHMIHAJIbHOTO IIPABOIOPYIIEHHS Ta HOTO
knacudikanis y KK Ykpaian ta KK neskux 3apyOixkuux kpain: ®eneparuBHoi PecryOmikn
Himewyuunna, ®paniysskoi Pecnyomiku, Pecrryomiku [Tospma.

Y KK Himeuunnu ta KK VYkpaiHu Biapi3HSIOTBCS TOHSTTS NPOCTYNKY. Bingrak
BIZIMIHHOIO PHCOIO € BHJI MOKapaHHs — N030aBieHHs Bouidi 3a mpoctynok: 3a KK HimeuunHu
mo30aBJcHHS BOJ € MOXIHMBHM, Tomi K 3a KK Ykpaiam mo30aBieHHS BOJi 32 MPOCTYIOK
BHKIIIOYAEThCA. 3araiabHe MOHATTA «3JouuH» 3akoHodaBenb KK Vkpainm He Hamae. Ille
onmHi€r0 BigMiHHOIO pucoro € Te, mo y KK HiMeuunmHm HE BHKOPHCTOBYETHCS TEPMiH
«KpUMiHaJIbHE TPABOTIOPYIICHHS», a BKA3y€eThCs JIMIIE HA PI3HOBHIM 3JIOYMHHUX IiSTHb, TOMI,
sk y KK Ykpaian 3akpiIuTioeTsCsi TEpMiH «KpHMiHAJIbHE IPaBOMOPYIICHHS.

B ixmriii 3apyOixHiit kpaini — @panmii, 3akononasens y KK ®panrii He BUOLIIE SK
OKpEeMHMH IHCTUTYT «KpPHMiHajbHE IPAaBOMOPYIICHHS», a JIUIIE 3aKPIIUIIOE MOHATTS
«aporunpassi gisHHs». Tomi, sk y KK VYkpalHu 3akpilUTIOETbCS TEpMiH «KpUMIHAJIbHE
npaBomnopymeHss». 1o & crocyerbcs BUAIB npoTunpaBHUX OistHb, To y KK ®panmii
MIPOCTEXKYETHCS TIO/1 HOT0 Ha TPU BUIM (3JI0YMHH, IPOCTYIKH Ta nopyiieHHs). Toxi, sik B KK
VYkpaiHu iCHy€e TUIbKH JBa BUIU KPUMIHAJIBHOTO MPABONOPYILEHHS (3JI0YHHH Ta MPOCTYIIKH).

Ommiero 13 3apyODKHMX KpaiH, sIKa BHKOPHCTOBYE IHCTHTYT KPHMIHAIEHOTO
mpaBoniopymreHHs (s 1 B Ykpaini), € [Tonpma. [Toxin Ha 3mounan Ta npocrynku y KK ITompmii €
AHAJIOTIYHMM JI0 TIOALTY KpHMiHaIbHUX IpaBonopymeHs y KK Ykpainn. MaeMo KoHCTaTyBatH, 10
CaHKIIl 3a BYMHEHHA KpuMiHanmbHOro mnpasonopymeHHs y KK Ilompmoi Ta 3a BUMHEHHS
KkpuMmiHaeHOTO TpaBoniopymieHHs y KK Ykpainu 30irafotecs JTHIe 9acTKOBO: y BHUII IITpady.
Tomi, six y KK Tlosii 3a BUMHEHHS IPOCTYIIKY € MOXITHBUM 11030aBneHHs Boii, a y KK Ykpainu
TaKOTro MOKapaHH 32 MPOCTYIOK He mepeadadeHo. Omke, moHATTs «pocTynok» y KK Tlombmi ta
KK VYkpainu 30iraethCst JIHIIIE YaCTKOBO: MOKAPAHHSIM Y BUTTISIL mTpady.

Cnucok BUKOPHCTAHUX JAKepes

1. IIpo BHeceHHs 3MiH 0 AESKHX 3aKOHOJABUHMX aKTiB YKpaiHM IIOJO CHPOIIEHHS JOCYZOBOTO
po3ciiTyBaHHS OKpEeMHUX KaTeropii KpUMiHAIBHUX MpPaBOMOPYIIEHb : 3akoH Ykpainu Bix 22.11.20181.
URL : https://zakon.rada.gov.ua/laws/show/2617-19.

2. Kpuminanenuii  kogekc VYkpainu Bix 05.04.20011. URL : https://zakon.rada.gov.ua/
laws/show/2341-14.

3. Konneriis pehopMyBaHHs KpuMiHaIbHOT rocTullii Ykpainu : Yka3 [Ipesunenta Ykpainu Bix
08.04.2008. URL : https://zakon.rada.gov.ua/laws/show/311/2008.

4. Mipomrangenko H. M. ll{ono BU3HAYECHHS MOHATTS «KpUMIiHAIBHE IPABONIOPYIIECHHY. [Ipaso i
cycninbemeo. 2015. Ne 6. Y. 2. C. 153-157.

5. Ky B. M. IIpo6iemu KpUMiHANBEHOI BiIIOBIAAaTbHOCTI : HaBY. mociOHuK. KuiB : HamioHansHa
akazieMist mpokypatypu Ykpainu, 2013. 322 c.

6. Strafgesetzbuches von Deutschland. Am 13. November 1998 mit den folgenden Ergénzungen.
URL : http://www.gesetze-im-internet.de/stgb/StGB.pdf

7. Yronosubiii kogexkc @®pannuu. URL :  http://www.livrespourtous.com/e-books/detail/Code-
penal---France/onecat/0.html.

8. Jlimina B. B. KpumiHaneHMiA TPOCTYIIOK Yy KOHTEKCTI pepOopMyBaHHS KPUMIHATBEHOTO
3aKOHOJABCTBA. Monoouii euenuit. FOpuouuni nayku. 2019. Ne 3 (67). C. 157-160.

9. Kodeks karny [Rzeczypospolitej Polskiej]. Ustawa z dnia 6 czerwca 1997 r. URL :
http://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970880553/U/D19970553L j.pdf.

10. IllapukoB A. C. O 1AByX KOHIENUMSAX MpaBOHAPYLICHUH. Becmuuk Boneozpadckozo
2ocyoapemesennozo ynusepcumema. Cepus 5: FOpucnpyoenyus. 2003. Ne 6. C. 63-68.

11. KoBaneB B. A. K Bompocy o0 mpaBOHapylIeHHH KaK OCHOBAaHUM IOPHINYECKOH
OTBETCTBEHHOCTH. Akmyanvuvie npobaemsl Poccuiickozo npasa.2010. Ne 3. C. 27-36.

12. T'onocHiuenko 1. I1. [To mpobneMu 3ampoBaykeHHsT B YKpaiHi KPUMiHABHOTO MPOCTYIKY Ta
BiZIMEXKyBaHHS HOTO BiI aaMiHICTpaTHBHOTrO mpaBonopymmeHHs. Bicnux HTYVY «KIIy. Ilonimonozis.
Coyionocia. IIpaso. 2014. Ne 1 (21). C. 80-83.

Haoiiiwna 0o peoaxyii 10.12.2021

172 ISSN 2078-3566


https://zakon.rada.gov.ua/laws/show/2617-19Text
https://zakon.rada.gov.ua/laws/show/2341-14
https://zakon.rada.gov.ua/laws/show/2341-14
https://zakon.rada.gov.ua/laws/show/311/2008#Text

Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

References

1. Pro vnesennya zmin do deyakykh zakonodavchykh aktiv Ukrayiny shchodo sproshchennya
dosudovoho rozsliduvannya okremykh katehoriy kryminal’nykh pravoporushen’ [On amendments to some
legislative acts of Ukraine to simplify the pre-trial investigation of certain categories of criminal offenses] :
Zakon Ukrayiny vid 22.11.2018I. URL : https://zakon.rada.gov.ua/laws/show/2617-19. [in Ukr.].

2. Kryminal’nyy kodeks Ukrayiny vid 05.04.2001 [Criminal Code of Ukraine of 05.04.2001].
URL : https://zakon.rada.gov.ua/ laws/show/2341-14. [in Ukr.].

3. Kontseptsiya reformuvannya kryminal’noyi yustytsiyi Ukrayiny [The concept of reforming the
criminal justice of Ukraine] : Ukaz Prezydenta Ukrayiny vid 08.04.2008. URL
https://zakon.rada.gov.ua/laws/show/311/2008. [in Ukr.].

4. Miroshnychenko, N. M. (2015) Shchodo vyznachennya ponyattya «kryminal’ne
pravoporushennya» [On the definition of the concept «criminal offense»]. Pravo i suspil 'stvo. Ne 6.
Part 2, pp. 153-157. [in Ukr.].

5. Kuts, V. M. (2013) Problemy kryminal’noyi vidpovidal’nosti [Problems of criminal liability] :
navch. posibnyk. Kyiv : Natsional’na akademiya prokuratury Ukrayiny, 322 p. [in Ukr.].

6. Strafgesetzbuches von Deutschland. Am 13. November 1998 mit den folgenden Ergénzungen
[Penalty books from Germany. 13. November 1998 with the following references]. URL
http://www.gesetze-im-internet.de/stgh/StGB.pdf. [in Germ.].

7. Uholovnyy  kodeks  Frantsyi ~ [Criminal Code of France]. URL
http://mww.livrespourtous.com/e-books/detail/Code-penal---France/onecat/0.html. [in Russ.].

8. Lipina, V. V. (2019) Kryminal’nyy prostupok u konteksti reformuvannya kryminal’noho
zakonodavstva [Criminal offense in the context of reforming criminal law]. Molodyy vchenyy. Yurydychni
nauky. Ne 3 (67), pp. 157-160. [in Ukr.].

9. Kodeks karny [Rzeczypospolitej Polskiej]. Ustawa z dnia 6 czerwca 1997 r. [Criminal Code of
the Republic of Poland of June 6, 1997] URL : http://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU19970880553/U/D19970553Lj.pdf. [in Pol.].

10. Sharikov, A. S. (2003) O dvukh kontseptsyyakh pravonarusheniy [On two concepts of
offenses]. Vestnik Volgogradskogo gosudarstvennogo universiteta. Seryya 5: Yurysprudentsyya.. Ne 6,
pp. 63-68. [in Russ.].

11. Kovalyov, V. A. (2010) K voprosu o pravonarushenii kak osnovanii yuridicheskoy
otvetstvennosti [On the issue of the offense as the basis of legal liability]. Aktual nyye problemy
Rossiyskogo prava. Ne 3, pp. 27-36. [in Russ.].

12. Holosnichenko, 1. P. (2014) Do problemy zaprovadzhennya v Ukrayini kryminal’noho
prostupku ta vidmezhuvannya yoho vid administratyvnoho pravoporushennya [On the problem of
introducing a criminal offense in Ukraine and distinguishing it from an administrative offense]. Visnyk
NTUU «KPIy. Politolohiya. Sotsiolohiya. Pravo. Ne 1 (21), pp. 80-83. [in Ukr.].

ABSTRACT

Mykhailo Puzyrov, Oleksandra Hryshchenko. Peculiarities of legal regulation and
application of the institute of criminal offense. At the beginning of the third decade of the XXI century,
the issues of improving and concretizing the Criminal Code of Ukraine, increasing the effectiveness of its
rules are important. Thus, the relevant aspect is the legal regulation and application of the institution of
criminal offense (its types) in the Criminal Code of Ukraine and the Criminal Codes of some foreign
countries: the Federal Republic of Germany, the French Republic, the Republic of Poland.

The purpose of the article is to analyze the most important sources governing the institution of
criminal offenses: the Criminal Code of Ukraine, the Law of Ukraine «On Amendments to Certain
Legislative Acts of Ukraine to Simplify Pre-trial Investigation of Certain Categories of Criminal
Offenses» and in comparison with Criminal Codes of some foreign countries: Germany, Poland, France.
Another component of the goal is also the analysis of the concept of «criminal offense» and its types in
legal doctrine.

The article analyzes the most important sources governing the institution of criminal offenses: the
Criminal Code of Ukraine, the Law of Ukraine «On Amendments to Certain Legislative Acts of Ukraine
to Simplify Pre-trial Investigation of Certain Categories of Criminal Offenses» and in comparison with
the Criminal Codes of some foreign countries: Germany, Poland, France. The views of scientists on the
concept of criminal offense, as well as its classification are analyzed. Particular attention is paid to
punishment as one of the types of separation criteria. The authors made a proposal to improve the law on
criminal liability. In particular, the modernized definition of «crime» is proposed.

It has been stated that the institute of criminal offense and its classification in the Criminal Code
of Ukraine and the Criminal Codes of some foreign countries are regulated and applied significantly
differently: the Federal Republic of Germany, the French Republic, the Republic of Poland. It is
determined that in the legal doctrine scholars interpret the concept of «criminal offense, its classification
quite differently.

Keywords: criminal offense, institute, crime, criminal misdemeanor, Criminal Code.
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TIOKTOp (iocochKkuX HayK, Ipodecop
(Aninponempogcokuii 0epocasHuil yHisepcumem

- Eseonopa CKUBA®
4;‘ -\

.
E BHYmMPIWHIX cnpag, M. Jlninpo, Yxpaina)

R

METOJ0JIOI'TA TIOJOJIAHHA
TEHJAEPHOI HEPIBHOCTI

VY craTTi AOCHIIKEHO COIIANBHO-KYJIBTYpHI ACTEKTH 3a0e3MCUcHHS PO3YMIHHSA pPO3MOALTY
COLIANFHOTO TMPH3HAYEHHS Ta COILIaJbHO-KYJIBTYPHUX BiIMIHHOCTEH BH3HAYCHH MOHITH «TEHAEP» Ta
«cTaTb». PO3rIsSHYTO OCHOBHI KyJIBTYpHI, COLiaNbHI Ta €KOHOMIUHI YHHHUKA (JOPMYBAHHS B CYCIUIBCTBL
PO3YMiHb TeHICPHHUX BiIHOCHH. BCTaHOBIICHO HaWBaKIMBILII XapaKTEPUCTUKU TEHAEPY Ta CTaTi, LI0
JOTIOMAara€e Opi€HTYBaTHCA IMiA Yac AHAMITUYHUX IOCHIKEHb y TMpolecaX BUBYCHHS BIATBOPEHHS
TeH/IepHOT TUXOTOMIi Ta, SIK HACHiZOK, 3a100iraHHs TeHJepHOro HacWIbCTBA. HanaeThest XxapakTepucTHKa
B)XJIMBHX CKJIJIOBUX KOHIIENTY «T'€HAEP». 3a pe3yabTaTaMHt JOCITiPKEHHsI IPOBE/ICHO PETPOCIEKTHBHHUN
aHali3 MOA0 TeHJepy SK (yHIaMEHTAIBLHOro (hakTopy pO3yMIHHS 3MiH COLIaNTbHO-KYJIbTYPHUX POJICH
JKIHKH Ta YOJIOBiKa, 110 BiIOYBAIOTHCS Y KOHTEKCTI HOBITHBOTO CYYaCHOTO CYCHIJILCTBA. 3alIPONIOHOBAHO
MPOMO3UIii MO0 MOJONAHHS TIIOCTIHHOTO BIATBOPEHHS TEHAEPHOI IUXOTOMIii y CYCHIIBCTBI Ta
(hopMyBaHHS CyCIILIBCTBA, SIKE BiINOBiJa€ BUIMOTraM HOPMaM IeHICPHOI HeTUCKPHMIiHAIIii.

Knwuoei cnosa: zcemoep, ceHoepHi O00CHIONCEHHS, 2eHOEPHA HeOUCKPUMIHAYIA, 2eHOepHA
i0eHmuyHicmy, 2eHOepHa HepigHICMb.

MocranoBka mnpodaemu. CyuacHa couianbHa (Qinocodis, HOBITHI TeHAEpHI
JIOCITIKECHHSI, 1[0 BUBYAIOTH Pi3Hi cepH JIFOICHKOT AisUTLHOCTI 3 TIO3UIIIH TOTPUMAaHHS MpaB Ta
cBOOOA JIIOJMHKM PO3POOJISIIOTH CHEialibHI MIAXOAM O HAYKOBOI iHTepHpeTaiii reHAepHUX
BITHOCHH, 1X B3a€EMO3B’S3Ky Ta B3aEMOJIl y MPOIECI PO3BUTKY CY4aCHOTO YKPaiHCHKOTO
cycninberBa. JleranbHe 1 00 €KTHBHE PO3YMIiHHS CyTHOCTI I[LOTO NMUTaHHsS BUMarae Opatu 10
YBaru BHWKOPHCTaHHA SK 3arallHOHAYKOBHX, TaK 1 CHEHiaJbHUX METOMIB aHATITHIHOTO
nocmipkeHHs. [lomykn Ta JOCSATHEHHsS PI3HUX HAyKOBHX IIiAXONIB JO3BOJSIOTH OLTBII
JeTalbHO Ta OO €KTHBHO CHCTEMAaTH3yBaTH 3HAHHSA 3 MHTaHb TEHACPY Ta TEHICPHOI
IIEeHTUYHOCTI. 3alpoONOHOBAaHUI CYYacCHHM HAayKOBHM 3HAHHAM IIPHHIUI IUTIOPAi3My
3a0e3neuye HaWOUTBII 00’€KTHBHE, IMOBHE Ta BCeOIYHE BHBYCHHS TEHACPHHUX BITHOCHH Y iX
¢dinocohcrkOMy Ta ICTOPUIHOMY PO3BUTKY.

Ananiz nyOaikaniii, y SAKHX 3am04aTKOBAaHO BHpilleHHs uiei npodaemu.
TeopeTHYHUM MIATPYHTSIM HAYKOBOTO JOCHI/DKEHHS MpOoOJIeMH TMOJOJNIaHHSA TeHAEepHOT
HEepIBHOCTI CTalu POOOTH BIiJOMHX BITUM3HSIHUX Ta 3apyODKHUX BUEHHX, SIKi JIOCIIJPKYIOTh
comianbHO-(G1I0COPChKi acmekTr GpopMyBaHHS OCOOMCTOCTI Y CBITJII T€HAEPHOT BiAMIHHOCTI,
siki mpenctasieHi 'y pooorax JIk. Axkep, I. Apennr, I'. Tepn, E. I'panni, J[. Bartniep,
A. lynapesoi, T. Xypxkenko, J[kx. Emmiorr, JIx. Emmraitn, P. Kanatep, }O. Kpicrtesoi,
XK. Jlakana, [Ix. Jlepuep, A. Manererti, K. Mannreiima, [Ix. Meccepmminra, k. Mitden,
M. Kimmemn, S. Casinpki, Y. CimoH, E. Cwmirt, I'. CmiBak, K. ®aiik, I'. Taiini, I. Xapaseid,
H. Xaptcox, Y. Xepcr, C. Xonkune, A. Xoucuaing Tta iHmi. Bim3Havarodm 3HAYHMICTh
3a3HAUEHMX TEOPETHYHHMX JIOCTIDKEHb M€l TEMaTWKW INOJAO0 JOCH/DKEHHS NpobieMu
TeH/IepHOI HEPIBHOCTI, BApTO 3a3HAYUTH, L0 MUTAHHS BiATBOPEHHS T'€H/IEPHOI HEPIBHOCTI I1Ie
1 ToCi y IesIKUX acleKTax 3aIUIIAEThCs He 0 KiHI[S BHPIIICHIM.

MeTto10 cTaTTi € BUpileHHs MpobieM HeoOXiTHOCTI HAaIIPaIIOBaHHI HOBOTO MiAXOIY A0
TeHJIEPHOI 1IEHTUYHOCTI, KA y CyYaCHOMY COINaIbHO-KYJIBTYPHOMY CEpEOBHII IMepecTae
OyTH «3aJ]aHOIOY», «CTAJOI0Y», CTAIOYA HATOMICTh 1HJMBIIyaJbHUM 3aBIaHHIM OCOOMCTOCTI: B
YMOBaXxX COIIaJIbHOTO CEPEIOBUINA ChOTOJCHHS TEHJEP OKPEeMOi 0COOHMCTOCTI MOOYIYETHCS,
BHKOPHUCTOBYIOUH TaKi COIiaIbHI MPAKTUKH K «IepPopMaHCy 1 «anmpomnpiartis.

Buknax ocHoBHoro marepiany. OmHMM i3 e(EeKTHBHHX IHCTPYMEHTIB JIOCSTHEHHS
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METU CTBOPEHHS CIIPAaBEIJIMBOTO 1 FapMOHIHHOTO Ta CTA0IIBHOTO CYCHIJIbCTBA € BMIIICHHS
TeHAEPHUX JIOCTI[DKEHb Y CHCTEMY CYYaCHHX TyMaHITapHUX 3HaHb MNPO CYCIIJIBCTBO Ha
MPUHIUIIAX TUTIOpaisMy. Po3risan B3aeMo3B’S3Ky OCOOMCTOCTI Ta CYCIIJIbCTBA, BIAaId Ta
aBTOHOMIi OCOOHMCTOCTI, Cy4acHOI iIEHTHYHOCTI, BITHOCHH CBOOOIM Ta MiANOPSIAKYBAaHHS 3
MO3MIIA TeHAEpHOi Teopil CYTTEBO 3MIHIOE KOJUWINHE 3HAHHSA IPO MPOCTIP MOMKIIMBOCTEH
JIIOACHKOTO iCHYBaHHS Ta 0COOMCTOI peaizallii Ta 3aco0iB MOJOTaHHS TeHASPHOI HEPIBHOCTI 3
METOI0 3aro0iraHHs COIiaIbHO-eKOHOMIYHUX KpHu3. 7 BCTAaHOBJICHHS NUIAXIB TOIOJAHHS
MIOCTIHOTO BiATBOPEHHSI T€HACPHOI HEPIBHOCTI y CEPEIOBHUIII CYCITITBHUX MPAKTUK HEOOX1THO
BUSIBUTH CKJIQJIOBI €JIEMEHTH TEHJEpy Ta TE€HJIEPHOi iJCHTHYHOCTi, 3pO3yMITH MeXaHi3MU
BCTaHOBJICHHSI TeHJICPHUX BIIHOCHH Ta 3’sICYBAaTH I'€HE3UC COLIAIILHO-KYJIBTYPHOI HEPiBHOCTI
MDK T€HJIEpHUMH IJICHTHYHOCTSAMH. Y pe3ysbTaTi aHali3y BCTAHOBJICHO, IO 3arallLHOHAyKOBI
NPUHIUIHA KOMIUIEKCHOCTI, iCTOpU3MY JIONOMOIJIM BHBYMTH ICHJACPHY IAEHTHYHICTH Y
COIaTbHO-ICTOPUYHOMY KOHTEKCTI 1 BUSBHUTH HEOOXIJHICTH HOBOTO MiIXOAY IO TIC€HACPHOT
ineHTH4HOCTI. HOBUMil minxijg Mae mependayaTv BUKOPUCTAHHS MPHHIUIY 00’ €KTHBHOCTI SIK
MPAarHeHHS PO3IIISNATH TEHAEPHY 1ICHTHUYHICTh, BUXOIMYM 3 IMAHCHTHHX YSBICHB, IO
JTOTIOMarae pPO3KPHUTH CYTHICTH T€HAEPHOI IICHTUYHOCTI. AHAJI3 JoloMarae moOaduT, II0
TeHAEp Ta TEHJAEPHI BITHOCHHH (DOPMYIOTBCS Ta 3HAXOAATH CBOIO COIaJbHO-KYJIBTYPHY
peatizalito B SKOCTi )KHBOTO TPOIIECY, KU MOCTIIHO 3MiHCHIOETHCS: JIIOJUHA CIIUIKY€ETHCS 13
CYCITUTBCTBOM, PENpPE3eHTYIOUN CBOi ()eMiHiHHI Ta MACKYJiHHI XapaKTePUCTHKH, 3MICT SKHX
3MIHIOETBCS YIIPOAOBIK JKUTTS, 3aJICKHO Bil TUX COILIATbHO-KYJIBTYPHHX 3aBJaHb, 1[0 BUPILIYE
KO>KHa JIFOAMHHU. BUKOpHCTaHHS NPUHLUITY 00’ €KTHBHOCTI AOTIOMOIJIO 3’SICYBaTH, IO JIFOIUHA
PETPE3eHTYE CYCIUIBCTBY 5K CYTO (hDeMiHIHHI, TaK 1 CYTO MACKyJIiHHI PUCH, 1[0 JO3BOIMUJIO TaK
caMmo 3asBUTH TPO COIiajbHY 3HAUYYIIICTh JOCBINYy YyCiX TPYH HacejeHHs, 1 BH3HATH, LIO
IeHJIepHa IJICHTHYHICTh Y CBOiM €K3UCTEeHLIl Mae (parMeHTapHUH, QIIIOigHUI, IHTerpanbHUMA
xapaktep. BuBuarounm mporec (GOpMyBaHHS TYMaHITapHOTO 3HAaHHS IIPO TEHJAEPHY
IICHTUYHICTh Ta TEHIEPHY HEPiBHICTh, OyJa BCTAHOBJICHA BHYTPIIIHA AiaJICKTHKA BiTHOCHH
MacKyTiHHOCTI Ta (eMmiHiHHOCTI. [lialleKTHYHUE MeTox TO3BOJHB BHUSABUTH, MO (HeHOMEH
TeHJEPHOI INEHTHYHOCTI, MOCTIHHO (YHKIIOHYIOUH, PO3BHBAETHCS Ta IPUCTOCOBYETHCS IO
HOBUX COIIaJIbHO-KYyJIBTYPHHX YMOB. [eHmep SK COLIaJbHO-KYNBTYPHHH KOHCTPYKT
(opMyeThCs COLlIAIbHUMHU, MOJIITHYHUMH Ta €KOHOMIYHIMHU YHHHUKAMH Ta TaK CaMO BIIIMBAE
HAa PI3HOMAHITTS COIiaJbHO-KYJIbTYpHOro cepemoBuina [12, c¢. 19]. [lianektuka sik MeTOA
MOUIYKY ICTUHY 4Yepe3 NPOTUCTaBIICHHS MPOTHJICKHUX TBEPIDKEHb 3a0e3neuye OaueHHs caMoi
JIOTiKHM PO3BUTKY 1 PO3POCTaHHS MOJITHK 1JEHTHYHOCTI. 3aCTOCYBaHHS €IHOCTI ICTOPUYHOTO Ta
JIOTIYHOTO JIOTIOMOIJIO BCTAHOBUTH, IMO-TIepIIe, LI0 IeHAep Ta TeHJepHa HEepiBHICTbH
(bopMyeThCsl TUCKYPCOM, IO-Apyre, TeHIEPHI BiIHOCUHU OepyTh y4acTh Y KOHCTHUTYIOBaHHI
COLIIANIbHO-KYJITYPHOTO JMCKypCy. ['epMeHeBTHYHMIA, ()EHOMEHOJOTIYHUII 1 KOHKPETHO-
ICTOPUYHHI METOJIM, BUKOPHUCTAaHI JIJIsl aHaJli3y MEeXaHi3My BIITBOPEHHS I'eHJEPHOT HEPIBHOCTI,
JIO3BOJIMII TIOOAYMTH, SIKUM YHMHOM CTOCYHKH BJIaJH MPOHHUKAIOThH B YCi COIiaJibHI IHCTUTYTH,
(dbopMyoUuHM TIpH IIbOMY IEBHI T€HAEPHI PEXHMMH, Yy MeXaxX SKMX BUMYIICHA JATH T€HAEpHa
1IEHTUYHICTB.

B3aeMopmiss [ialeKTHYHOTO, KOMIIAPATHBICTCHKOTO 1 CTPYKTYpPANiCTCHKOTO ITiJXOJIB
JIO3BOJIMJIA PO3IIISIHYTH TPOOJIEMy T'€HJIEpHOI HEepiBHOCTI 3 NPHUHIMIIOBO HOBOI IMO3HMIII: HE
I'eHJIepHI BiIMIHHOCTI 00yMOBIIIOIOTh CTOCYHKH JOMiHYBaHHSI- T JIIOPSAKYBaHHS, aje IeHJepHi
BIIMIHHOCTI BHUKOPHCTOBYIOTBCS ISl BHIIPAaBOaHHA TeHAEpHOi HepiBHOCTI. [IpuHIHMI
METOJOJIOTIYHOTO IUTIOpali3My, BHUKOPHCTOBYIOYH JOCSTHEHHS IPOBITHUX HAYKOBUX IIKiT
BiTHOCHO B3a€MO3B’SI3Ky BiIIMIHHOCTi, AWXOTOMIii i HEpiBHOCTI, BHSBHB ICTHHHHH HOPSIOK
CTOCYHKIB KaTeropiif BiIMIHHOCTI i HEpiBHOCTi. Y pe3ynbTaTi IBOTO apTHKYIHOBAHO HOBE
pO3yMiHHS iX B3aeMO3B’s3Ky. CTPYKTYpadiCTCBKHH 1 CHCTEeMHHI MeTonu 3abe3medminn
PO3YMIHHSI I'eHepHOT 1IEHTHYHOCTI SIK SIBUIIA KyJIbTYPHOTO MPS/IKY, 3MIiCT KOMIIOHEHTIB SIKOTO
HiIIa€ThCsl 3MIHAM Ta BIUIMBY COLIaJIbHOTO-KYJIbTYPHOTO JHCKYPCY.

VY nuraHHI OucKycii Ipo HAaloOBHEHHsS TepMiHA «TE€HAEp» BapTO 3BaXHUTH Ha (akT
BBE/ICHHS B HAYKOBHH MOOYT camoro TepMiHa. [IOHATTS «reHnepHa poiby Oyio 3ano3udeHe 3
rpaMaTHKH i BBEIEHO B HAayKy PO MOBEAIHKY cekcosnoroM JIx. Mani, sikomy B 1955 p. npu
BUBUCHHI IHTEPCEKCYallbHOCTI Ta TPAHCCEKCYaJIbHOCTI TOTpiOHO Oyio po3MexyBaTH
3araqpHOCTaTeBi BiIacTUBOCTI. CIIOBOBXKHBAHHSA TPaMaTHYHOI KaTeropii «reHaep» Majio Ha
yBa3i Te, 0 BUANMI BiIMIHHOCTi OCOOMCTICHUX Ta MOBEAIHKOBUX XapaKTEPUCTHK YOJIOBIKIB Ta
JKIHOK He TIOB’s3aHi Oe3mocepeHhO 3 Ji€l0 O10JOoTiYHMX (aKTOpiB, a BHU3HAYAIOTHCS
crienudikol0 COIliaIbHOT B3aeMOii. BuBuaioum KaTeropiro TeHIepy SK BiJoOpaKeHHS
COINIJIEHOT AUXOTOMIi JToroMarae po3KpHUTH MPOOIeMy TeHIACPHUX BiIMIHHOCTEH SIK HACIIIOK
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MAaHYIOYUX COLIJILHUX BIJHOCHH, 3aKpiIUICHHX 4Yepe3 BIIHOCHHU BJIagu. Y pe3yJbTaTi
MIPOBEJICHOTO aHaJli3y BCTAaHOBJICHO, IO ()OPMYyBaHHS I'€HAEPHOI 1IEHTHYHOCTI BiOYBa€eThCs
M7 BIUIMBOM pI3HWX UYWHHHKIB. Pi3HI Teopil KOHCTHUTYIOBaHHS TCHIEPHOI 1NEHTHYHOCTI
PO3BHUBAJUCS B TICHOMY B3a€MOBIUTHBI 1 B3aeMo30araueHHi 3 THMHU COIIIAJIBHAMH iICSIMH,
€IIEMEHTAMH, HaYKOBHUMHU KOHIICTITAMH i BIIKPUTTAMH, SKi BHUKIMKAIN IO JKUTTS I TEOpii.
ABTOp JOCIIIKEHHSI BCTAHOBIIIOE, IO CyYacHE PO3YMIHHA CYTHOCTI T€HAEPHOI 1AeHTHIHOCTI
Mae OaraTy Ta CKJIAIHY iCTOpIiIO 1 csArae CBOIM KOPIHHAM 0aratb0X BU€Hb Ta KOHICIIIIH.
IcToprarao Teopis KOHQIIKTIB i (YHKIIOHANICTCEKA TEOpis IMOSCHIOBAIM T€HACP Ha piBHI
MakpoaHaiizy. Binrozi ni teopii 3a3Hanu 6e3iiu TpaHchopMaii.

OyHKIIOHANI3M IIParHyB 3pO3YMITH, SKMM YMHOM YCi YaCTMHM CYCHUIbCTBAa (Taki
colianbHi IHCTHTYTH SIK CIM’sl, OCBiTa Ta iHII) (QOPMYIOTH 3/aroJUKEHO [III0Yy CHUCTEMY
cycniibeTBa. BiamoBigHO 10 mi€l TEOPETHYHOI MapaIurMM, YaCTUHH CYCHIJIBCTBA NMPAarHyTh
JIOIIOBHUTH OJHAa OJHY, LI0O0 CTBOPUTH coOLialibHY cTaOUIbHICT. IlepeHeceHa Ha TeHAEpHI
CTOCYHKH 111 mapaaurma nosposmia Ilapcony, Beiincy 3’sicyBarn B 50-x pp. XX cr. pi3Hi i
PO3AiNBHI COIliambHiI poii B ciM’1 B SKOCTI 3ac00y (PYHKIIIOHANBHOI amanTarii 0 Cy4acHOTO
CKJIATHOTO COIiaJIbHOTO MPHUCTPO0. BBaXkamocs, mo >KiHKK Oimblre «(pyHKIIOHATBHI», SKIIO
BOHH COIiaTi3yBajJucs 1 HaquXanucs igeero TypOotu mpo mited i cim’ro. Ilepenbadanocs, mo
YOJIOBIKA Oiiplie «PYHKIIOHANBHI», SKIIO BOHH COIANi3yBANIHCS 1 HAaTUXAIHCSA 1ICEI0
MATPUMKH 1 TypOOTH Tipo ApyxHH i miteil. Ha Bigminy Bim HuX, K. Mapkc i mocimigoBHUKI
Teopii KOHQIIIKTIB HE pO3TAAaNd ICHYIOWi COMiajdbHI CHCTEMH $K (YHKIIOHAIBHO,
BUIIpaBIaHoO, po3yMHO, OnarotBopHo nirounmu. K. Mapkc i @. Exrensc onucyBanu couianbHi
CUCTEMH SIK CUCTEMH NMPHUTHOOJIEHHS, TP SKHUX OJIHA IpyIia, JOMiHyI0Ya SK Kilac, BAKOpUCTaa
CBiif KOHTPOJIb HaJl EKOHOMIYHUMH PECYpCaMu JUIsl IPUTHOOJICHHS 1HILIOTO Kacy.

Slkmo Mapkc akieHTyBaB CBOIO yBary Ha KJIaCOBOMY INpUTHOOJIEHHI, To EHreibc
BHBYAB MPUTHOOJICHHS JKIHOK SIK OAMH 3 HAWOUIbII paHHIX MPHUKIAAIB IPUTHOOJICHHS OJHIET
rpynu iHmor. TeopeTHkw ¢emiHi3My BUKOPHUCTANIH 1 Hamami aeramiizyBaiu imei Mapkca,
3BEpHYBIIN OCOOJHBY yBary Ha MpPHYMHA NpUTHOONEHHs xiHOK [l, c. 126]. OmHa rpyma
¢deminicTiB, (eMiHICTH-COMIaNICTH, IMOCHJICHO aKIEHTYyBala B3a€MO3B’S30K KaIliTallizMy i
maTpiapxatHoi ciM’i sk 0a3ucy NpPHUTHOONEHHA >KiHOK. Ili TeopeTHMKM BKasyBald, IO
€KOHOMIYHI 1 BIagHI TepeBarn HAKONHUYYIOTHCS Yy YOJOBIKIB SK Yy JOMIHYIOYOi TpPYIIH.
[MoctMomepHi3M, MPOBIBIIN JEKOHCTPYKINIO 0araTh0X aHTPOIIOJOTIYHUX 1 KYJIBTYPHUX MiQiB,
3asBUB IPO XIHKY SIK PO aKTUBHOT'O areHTta CyCIIJIbLCTBA 1 3aTBEPUB 3HAUYLIICTh 1 IIHHICTh
JOCBily JKIHKH, TpeicTaBuBIIM 1i cy0’exkTom icropii [2—4]. Inma rpyma deminicTis,
panukanbHi (PEeMiHICTH, aKIEHTYBaJll IPOMaJChKy yBary Ha ToMy (akri, mo marpiapxar —
JIOMIHYBaHHS YOJIOBIKIB HaJl )KIHKaMH — € QyHJaMEHTAIbHO (POPMOIO MPUTHOOJICHHS KIHOK.
3a3HaueHo, [0 BpPaxoByuu TO# (akT, mo QopMyBaHHS Ta cuTHiGIKalis TeHAepHOT
IZICHTHYHOCTI TIOB’s3aHAa 13 HECBIJOMHM, BAa)KKO IMEPEOI[IHUTH TOH BHECOK, IO 3pOOHB 3.
®poiin. 3rigHo 3 OpoifIoM, BHYTPIMIHIM SIPOM HECBIOMOTO € iHCTHHKTHBHI Oa)XaHHs, 5IKi, B
cuity iX mpupoan, (QyHKIIOHYIOTh y HECBIZIOMOMY HEIOXWTHO. Bin3HaueHo, 0 HACTYITHHM
KPOKOM Y JOCIIPKEHHI HeCBIiIOMOT0 cTanu xociimkeras KOHra B oMy HampsiMi. BiH Bka3as,
10 HECBiJOME MICTHTh HE JIUIIE 0COOOBI MPUIOaHHs, alie 1 He0OCOOOBI, KOJEKTUBHI. 3MICTOM
KOJICKTUBHOTO HECBIZJIOMOTO € apXeTHITH, [0 (POPMYIOTh EMOLINHHY iHIUBIAyaIbHY IHTUMHICTh
moaund. KOHT BiMivae, M0 apXeTUIl € THM HECBIOMUM 3MICTOM, SIKHI 3MIHIOETHCS, CTAIOUN
YCBIJIOMJIEHUM 1 CIIPUIHATHM; BiH 3a3HA€ 3MiH MiJl BIUIMBOM iHIWBIAyadbHOI CBiIOMOCTi, Ha
TOBEPXHi SIKOTO BiH BUHUKAE [5, c. §].

Y HacTyIHI POKH Yy TMpoIieci po3Mmi3HaBaHHS OCHOBHHX JKEPEN 1 MPUYNH BUHUKHEHHS
OUXOTOMIi MacKyJIiHHOCTI 1 (peMiHIHHOCTI Oymna 3amporOHOBaHA TeOpist cTaTeBuUX poiyeit. L{a
TEopis BBaXae, IO JIIOAW HAaOyBalOTh CBOIO TCHICPHY IACHTHYHICTD 1 WAYTh TaKUMH Y
30BHILIHIA CBIT, 100 3alOBHUTH COOOI0 TEHJEPHO HEHTpajbHI COLaNbHI IHCTHUTYTH,
CTBEP/UKYIOUH, IO Hamla TIeHJepHa IAeHTHYHICTh ¢ikcoBaHa. Y 1990-Ti pp., 3aBISIKH
HEOOXITHOCTI JIaTH KOHIENTYyaJIbHe PO3YMIHHS CUTyallii pi3HOMaHITHOI NPakTHKH B 00JacTi
JIIOJICBKUX BIAHOCWH, 3’SBUWJIMCS YWCIECHHI MJOCHDKEHHS, IO BiJKPWJIM HOBI paKypcH
PO3YMIHHSI BITHOCHH K MDK IpyNamMH 4YOJIOBIKIB 1 JKIHOK, TaKk i BCEpPEIMHI KOXHOI 3 TPYIL.
3’sBUIMCE HOBI Teopii, MO po3yMiloTh mHpouec (GOpMyBaHHS I'€HJEPHOI 1AEHTHYHOCTI SIK
comianbHy MPAaKTHKY.

Cepen HayKOBHX INKUJI 3 IIOTO THTAHHS HAWOIMBII I[iKaBOIO € TEOpis COIiaJbHOTO
KOHCTPYKIIIOHI3MY, fKa 3asBJIsA€, MO0 OI1OJOTIYHI BIAMIHHOCTI MiX CTaTSIMH HE MOXYTh
BHIIPABJOBYBATH COIIaIbHY JUXOTOMIIO Y BiTHOCHHAX MK HUMH.

M. KivmMemr, o&IMH i3 HaWBHIATHIIMX TIPEIACTaBHHUKIB TeOpii COIaILHOTO
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KOHCTPYKILIOHI3MY, HAarojolrye, L0 NpOSB ICHAEPHOT 1JAEHTUYHOCTI 3aBKJM BHMarae
JIEMOHCTpallii HEBHOTO HA0OPy SKOCTEH 1 BIIACTUBOCTEH Iepes iHImo ocoboro. CurHidikyodun
cebe uepe3 psax 3acobiB, ocoba pemnpe3eHTye IEeBHY ICHICPHY IJCHTHYHICTh. ABTOpP
IOCTIKCHHS. JOBOJUTD, IO U Pi3HUX KYJBTYp 1 B pi3HI iCTOpWYHI MEepiony HAITOBHEHHS
TeHIEPHOI iMEHTHYHOCTI eJeMEHTaMH MAacCKyJIiHHOCTI Ta ()eMiHIHHOCTI 3MIHIOETHCS HABITh
BIIPOAOBXK JKUTTS OJHOTO NOKONIHHS, TOMY MH BUMYIICHI BH3HATH, IO 3MICT IUX POPMYIOUNX
€JIeMEeHTIB, a 3HAa4UTh 1 3MICT caMoOl Kareropii «IeHAepHa iNESHTHYHICTH», HE MOXKeE
pO3TIIIATHCS K AesKa KOHCTAaHTa, IO MICTUTh YHiBepCallbHI XapaKTEPHCTUKH JOJIOBiKa abo
xiHkw [6, €. 132].

Jlx. Batnep akueHTtye yBary Ha TOMY, 110 T€HAEPHA IIEHTUYHICTD — eppopMaTHBHa, a
came: HisIKOi cTabUIbHOT IIEHTHYHOCTI HE ICHYE, 1ICHTUYHICTD 3aBXKIU IPOSIBISIETHCS TIIBKU B
nmisix. Came 1 mii 1 BHpaXkalOTh, BU3HAYAIOTh MPHHAJCKHICTH JO TMEBHOI TE€HICPHOI
IICHTUYHOCTI, 1 Il Mii KOHCTUTYIOIOTh — HAaBITh OLIBIIOK MIpOI, HIK BUPAXKAIOTh, LITHO3II0
CTIMKOCTI TeHAEPHOI 1EHTUYHOCTI. Y TakoMy pa3i He MoXe OyTH YHiBepCalbHOI, BIYHO
CTabiBHOT r'eHIEPHOT 1ICHTUYHOCTI, pa3 1 Ha3aBKAU 3aKpirUIeHoT 1 Bu3Ha4eHoi [7, ¢. 35].

[neHTHYHICT KOHCTHTYHOBaHA 3a JOTIOMOTOIO MIPAKTHKH nepdopmartii sk Bupa3 cede B
IiSTX; TIOHATTS «OKIHOYOT» TeHAEPHOI IIEHTUIHOCTI, TaK CaMo, K 1 «J0JIOBIY0I», 3aIUIIAI0THCS
KOHTHHTCHTHUMH 1 BIAKPUTAMH MU IHTepHperamii i «HIepenucyBaHHA, TOOTO 3MiHH.
JIOMOBIIEHICTE CTOCOBHO TCHISPHUX MPOSBIB IPa€ BEIUKY POJb B IPUIIICYBaHHI (peMiHIHHHX i
MAaCKyJIIHHHAX XapaKTepUCTHUK y mpoiieci GpyHmameHTatizamuii 6ionoridnoi crarti [7, ¢. 33].

CouioKyNIbTYpHI KOJIY 1 JIOMOBJICHOCTI, IpaBuja, 3a JOIOMOIOI0 SIKHX, CYCIiJIBCTBO
(GyHKIIOHYE, € OJHOYacHO 1 (OPMYIOUMM €JIEMEHTOM, 1 BOJHOYAC THUM, IO 3YMOBIIIOE
PO3MIIIICHHS ITMX CTCIU(IYHUX BIACTHBOCTCH BIAHOCHO craTi. LIi BIacTHBOCTI 3a0€3Me4yOTh
OCHOBY JIJIsl CTBOPEHHSI IOMIHYFOYOI TeHAEPHOT Pi3HUIII.

TakuM 4MHOM, IHAMBITYYMH COLiaTi30BaHi 3aB/SIKH IPUHAHSTTIO 1 IPOSIBY OYIKYyBaHUX 1
HOPMOBAHHUX CYCIIUIBCTBOM I'CHICPHHUX XapaKTEPUCTHK, SIKI Peali3yloThCs y MeXaxX TaKhX
CYCIUTBHUX IHCTHUTYTIB, SIK CiM 4, OCBiTa, Ta iHIII.

BcraHoBieHO, 1m0 TeHAEpHA INCHTUYHICTH BOJHOYAC 1 TPOAYKT CYCIHIJIbCTBA, i
KOHCTPYKT, III0 Oepe y4acTh Y GOpMyBaHHI I[LOTO CYCHIIBECTBA.

Hocmigauku J[. I'moeep ta K. Kamnan, Hacmigyroun @yko, po3risfaloTh caM MeXaHi3M
3aKpITUICHHS TICBHOTO Habopy «(peMiHIHHUX» Ta «MaCKyJIiHHHX» XapaKTepUCTHK 3a
KOHKPETHOIO I'€HJIEPHOIO 1ZIGHTHYHICTIO; BUBYAIOTh IPOLIEC BIIPOBA/DKEHHS 1IUX, BU3HAYCHUX
IHCTUTYTaMHU BJagu Ta OaXaHMX LUMH IHCTHTYTaMHM, NpOSIBIB Ti€l 4Yd IHIIOI TeHIEpHOI
IICHTUYHOCTI. J[OMOBJICHICTh IOJO TCHACPHUX TMPOSBIB Bigirpae BEIMKY pPOJIb Y
NPUINKUCYBaHHI (EeMIHIHHMX Ta MAacCKyJIHHUX XapaKTEpPUCTHK y mpoleci (yHIameHTami3amii
6iomoriynoi crarti. COI[IOKYJBTYpHI KOIU Ta JTOMOBJICHOCTI, MPAaBHIIa, 332 OMOMOIOI0 SKUX
CYCHiIbCTBO (DYHKIIIOHYE, € OJHOYACHO i ()OPMYIOUMM E€JIEMEHTOM, i BOJHOYAC THUM, LIO
BH3HAYa€e pO3MIMEHHA IMX crenu(iyHuX BiacTUBocTedl mmomo crtati. Lli BmactuBocTi
3a0e3neuyroTh OCHOBY CTBOPEHHS JAOMiHYIOHOiI reHiepHoi pisHumi. Kepyrouuck nmm, resuep
MOK€ PO3TJISIATUCS K IPUUHSTTS Ta B3aEMHUH Mepexij corianbHux HopM [8, €. 117].

[HnuBigyyMu comiaii3oBaHi 3a [IOTIOMOTOI0 TMPHUHSATTA Ta MPOSBY, OUYIKYBaHHX 1
3alPONIOHOBAHMX CYCIIJIBCTBOM I€HAEPHUX SKOCTEH, II0 peali3yloThCs B MeXKaxX TaKhX
IPOMAJICBKMX IHCTUTYTIB K ciM’si, nepxkaBa, 3MI Tomo. I[lpuposHo, Al TMOAANBIIOTO
BH3HAUEHHs caMoifgeHTudikarii, Biq0yBa€eThCsl Tak 3BaHUN, «OOMaH» — HaKJIaIeHHsS TeHAepHOT
comianbHOI Kareropii Ha OioJOTiYHY CTaTh iHAUBiAyyMa. Y IIbOMY KOHTEKCTi COIIaJIbHO
CKOHCTpYHOBaHI MpaBwWia CylepedaTh BH3HAUYEHHIO MPHU3HAYEHHS KOHKPETHOTO TI'€Hepa.
SKImo renaepHa iIEHTHYHICTh «COIiaTbHO MIHIIMBaY 1 Tiepeadadae cBob6oay BHOOPY, TO KOIHI
MEBHI MeXi Ta >KOJHI «OYiKyBaHHS» CYCHIJILCTBA HE MOBHHHI MNEPEIIKOKaTH TeHIEPHIN
IIEHTHYHOCTI y TposBY CBO€i mepdopmaruBHOCTI. TuM OuIbIe aKTyaJbHUMH BHAAIOTHCS
JMCKycii MpO caM KOHLENT «TeHJepHa IJEHTHYHICTH», HOro 3MmicT, JediHilifo Ta moje
IisuTbHOCTI. JIOCTIKYFOUHM I IMTaHHI, MA HE MOXXEMO HE 3BEPHYTHCS 10 0a3MCHUX IOHSTH
i€l kareropii MOAO SKHUX CTAa€ OYEBHIHOIO MpoOJieMa BU3HAYEHHS MEX 1 PaMOK KOHIIETY
«TeHJIepHA 1IEHTUYHICTEY. []y’Ke BaXXIIMBO BU3HAYMTH, SIK MM BU3HAYA€MO KaTEroOpilo «KiHKay.
dinocodu hemiHizMy BKazaJu Ha Te, 110 Y NTATpiapXaTHOMY CyCIUIBLCTBI )KIHKU OYyJIM BHITy4eHi
3 KyJBTYPHOTO, JITepaTypHOTO JOCHTi/KEHHS, MPOBEASHOT0 4YoioBikamu. IIpobieMu KiHOK
3aMOBUYBAIIKCS K y poboTax 3 dinocodii, Tak i podoTax 3 mcuxosnorii. Hacrpasai aedinirmis i
3MiCT KaTeropii «oKkiHkay» Habarato BaXkda, HIK I1€ MOXKe 3JaTHCS Ha MEepIIMi morsg, 60 Mu
TTOBUHHI JTOCITI/HKYBATH JKiHKY HE TUTBKH SIK COIIAJIbHY KaTEeTOpilo, aje TaKoX 1 3 TOUYKH 30PY
KyJIbTYPHO-KOHCTPYHOBaHOT Cy0’ €KTHBHOI iIEHTHYHOCTI.
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Komnrternrisi, 3rifHO AKOT JIFOJM BH3HAYAKOTHCS OLIBIIE 33 TCHICPHO MPHHAICKHICTIO,
HDK CTaTTI0, Takox 30iraetbcs 3 Teopiero JDk. bBatiaepa mpo Te, 1o TeHAep Mae
nephopMaTHBHUN XapakTep. barnep mepekoHye, mo resgep — He BHpa3 TOTO, IO MU €, a
HIBHIIE, 32 ii AYMKOIO, — T€, IK MU AieMo [7, c¢. 37]. Lle mpu3BoANTE 10 BUCHOBKY, IO TEHICP
MIPOJOBKYE IMOBTOPIOBATH IIi Jii, 1€ BXKe (PaKT HOBOTO BHOYIOBYBaHHS 1 BOYIOBYeE cebe y Mexki
COmialbHOI CBIiOMOCTi. SIKIIO IHAWBIAYyMH Yy CYCIIIBCTBI HE BIHCYIOTBCA Yy TMEBHI
CYCHIILCTBOM MEXi, IM NPHU3HAYEHO 3MIHIOBATHCA SK aHOMAJIBHHM; TOMY HEPCOHAIBHO M
BHTIHO «CTIBIPAIIOBATH» i3 COIIyMOM y BHKOHaHHI JETEPMIHOBAHOTO IIMM COIIYMOM
«IPaBUILHOTO» 3aMOBJICHHS Ha reHjep. PakTu4HO, caM KOHCTPYKT CYCIHIIBbCTBA — L€ MPOIYKT
CYCHIJILCTBA 1 BAPOOHUK TE€HJIEPHUX HOPM. AJle, sIK 3a3Ha4aloTh (igocodu, CBIT HE MOXe OyTH
eraJliTApHAM, IIOKH IO TEHAEP «PO3MOPSDKAETHCS» Ta IHAMBIIM HE OTPUMYIOTH IIpaBa
BUCIJIOBUTH T'€HAEP, KUl BOHM 3abakatoTh. [Ipy BH3HAuCHHI TEpMiHA «T€HAEP» BUXOAATH i3
pi3HMX JAWMXOTOMIH Ta wmeHTpiB. Hanpukian, couniagbHO-KOHCTPYKTHMBICTCHKME MigXid M0
«reHAepy» (IUXOTOMIs COLIAIBHUX POJIEH: XKIHOUUI — YOJIOBIUMIT) 30CEPEAKYETHCS HA PI3HHILI
(eKOHOMIYHIM — BIAgHIN) MO3WMIA MDK YOJOBIKOM — TOJIOBHHM aJMiHICTPATOPOM,
OpI€HTAIIIEI0) Ta XKIHKOIO — IPAIliBHALICIO.

BuBuaroun TeHIepHY iNCHTUYHICTh, Oa4mMO, IO BOHAa TpaHCcHOpMyeThCs Ha 3acid
JOCSITHEHHSI COLIaJIbHOTO MOLUTY BIaau. [ eHaepHa iIeHTHYHICTh — 1€ KOHCTPYKT CYCIIIbCTBA,
SIKM HaKa3ye MOBENIHKOBI BIIMIHHOCTI, IIMM Tependadae 3MicT (PeMiHHOTO i MacKyJIiHHOTO B
ocobucrocTi. Yepes imero reHIepHOI BIAMIHHOCTI BCTAaHOBJIOETHCS IepeBara MacKyJIiHHOTO
Haax (eMiHIHHMM 3a JOIOMOTOK JICTITHMAIlli MNEBHUX CHCHU(GIYHUX TOBEIIHKOBHX
XapaKTePUCTHK.

CyuacHi TOCTIIHAKY TCHICPHUX BIIHOCHH MOCHJIAIOTHCS HA Te, 110 YOJIOBIYI Ta KIHOYI
TeH/EPHI poJIi 3a3BUYail BUKOPHCTOBYIOTh MACKYJIHHICTh i ()eMiHHICTh SIK KaTeropii OJAHUHH,
MIPOTIOHYIOYH PI3HOMaHITHICTE 000X y MeXaX KyJIbTYPH. 3 I[bOTO BUILIMBAE, IO I'€HJEP MOXKE
OyTn BU3HA4YCHHWH SK COIIaJbHO CKOHCTPYHOBaHMH KOHCTPYKT. KoXeH iHAMBiZyyM
VHIKaJIIbHUH y CBOIH TeHACPHiN XapaKTepuUCTHII OE3BiTHOCHO MPHHAICKHOCTI N0 01010TidHOI
CTaTi: BCi IHOAUBIAYYMH, TOYHHAIOYH 3 AUTIIOTO BiKY, COIIai3yIOTECSI KOHKPETHAM CIIOCOOOM
IIO/I0 CBOET IMTOBEAIHKH Ta MPOSIBY «HAJECKHUX» I€HICPHUX BIACTHBOCTEH.

Te3a mpo «IBO3HAYHICTHY» TEHACPHOI 1IEHTHYHOCTI IMependavae HasBHICTH cBOOOIU
BHOOpY, CTBOPIOE OCOOWCTY HIIly B MEXax MEBHOI COIIaIbHO CKOHCTPYHOBAaHOI HOPMH
MOBE/IIHKH, TOJI SIK «IUIMHHICTh TE€HIEPHOT 1IEHTHYHOCTI» — Ll BHUXIJ 328 MEXI YCTaJeHUX
poJieii, colialibHO — KyJIBTYPHOrO BH3HAYCHHsS Ta Npu3HadeHHs. lledl migxing He mpuiimae
YITKOTO MPOTHCTABICHHS Yy BUIJISII MPOTHOOPCTBA «(pEMiHHE» Ta «MACKYJIiHHE» 1 BIPUThH Y
BiJIbHUI BUOIP TeHAEPHOI iIeHTHIHOCTI 6e3 )opcTKUX mpasui [9, €. 95].

SIk HaMm 37a€ThCS, 11€0JIOTIUHI KOHCTPYKTH BHHHKAIOTh, HAOYBAIOTh IPHBIJIEHOBAHOTO
CTaHOBHINA 1 JIETITUMHOCTI 1 3[]al0ThCS HPUPOJHUMH, BUXOJSIYM 3 COLaJbHOTO KOHCEHCYCY
Ipo Te, SAKOI CTaTh Mae OyTH i sSKi Meki (peMiHIHHOCTI Ta MacKYIiHHOCTI IOBHHHI OyTH B
HAsSBHOCTI y IHOWBIAyyMy B TOMY YH IHIIOMY COWiadbHO — (iTOCOYCHKOMY KOHTEKCTI.
ImeamizoBanuii 1 HaTypami3oBaHHMU CTaryc OIOJOTIYHUX TPETEH3iH IMOBHHEH, OTXKe,
MIPUINHACYBAaTHCh HE SKUMOCH BHYTDIIIHIM XapakTepHCTHKaM, aje caMe TOMY Ipoliecy, 3a
JIOTIOMOT'OI0 SIKOTO JIOMIiHYIOUi IOTJISAM III0J0 T€H/ICPHHUX BiIMIHHOCTEH BXOJATH y BXXKMBAaHHS,
MOIITUPIOIOTHCS Ta BUIAIOTHCS Oe3MepeuHIMHE Ta CyCibHO Bi3Hanumu [10].

BucHoBku. BuBuaroun npormec (opMyBaHHS CaMOro 3MICTy KaTeropii «reHaepHa
IIEHTUYHICTE», MM TiHIUIM BHCHOBKY IPO BAXKJIUBICTH MPUUHATTA IO PO3IIIALY COLIaIbHOTO
(akTOpy A MOBHOTO Ta BceOiUHOrO aHai3y (popMyBaHHS T€HACPHOI iI€HTUYHOCTI. Po3BHTOK
TYMaHITapHHUX HayK, IO BigOyBaeThCS MOCTiHO, 3abe3medye BUPINICHHSA TaKOX i MpoOieMu
TeHJIePHUX BIIMIHHOCTEH, BUPINIEHHS SKOI BaXJIHMBO JUIsi OadeHHS TpaHchopmallii 3MicTy
reHaepHoi ifeHTHyHocTi. CyTHICTH 1 3MICT I'€HJEPHHX IJEHTHYHOCTEH — 1€ BilOOpakeHHS
colLliaIbHUX BiZIHOCHH, IIO MOCTIHHO 3MIHIOIOTHCS, (PparMeHTyroThCs. [lomonaanHs reHnepHoi
Halpyry, Ha Hamy JAyMKy, HoJiArae y ToMmy, 1o0 chokycyBaTucsi He Ha T'€HICPHHX
pPO3ODKHOCTSX, aje Ha BCTAHOBJCHHI BIJHOCHH B3a€EMOIIOBArM Ta B3a€EMOPO3YMIHHS 3
ypaxyBaHHSM KOMIIETEHTHOCTI OCOOMCTOCTI. 3a3HauyMMO, L0 PETEeNbHUI aHalli3 BiTBOPEHHS
TCHJCPHOI HEPIBHOCTI JONOMAarae BCTAaHOBUTH, IO HeMae Hi MeradisudHoro, Hi
OHTOJIOT{YHOTO OOTPYHTYBAaHHS UII BCTAHOBJICHHS COIIaJIbHO-KYJIBTYPHOI IepeBaru OHi€l
TeHJepHOi IICHTUYHOCTI HaJ iHIIO0. [meosoris reHaepHOl HEPIBHOCTI, Ky MH € MOJCKYIU
CrocTepiraemo, € JIMIIe POAYKTOM CYCIibHOI cBiomocrti [11, ¢. 300].
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ABSTRACT

Eleonora Skyba. Methodology for overcoming gender inequality. The article examines the
socio-cultural aspects of providing an understanding of the distribution of social purpose and socio-
cultural differences in the definitions of «gender» and «sex». The main cultural, social and economic
factors of formation of understandings of gender relations in the society are considered. The research
identifies the most important characteristics of gender and gender identities, which helps to orientate
during analytical research in the processes of studying the reproduction of the gender dichotomy and, as a
consequence, the prevention of gender-based violence. The characteristics of important components of
the concept of «gender» are given. According to the results of the study, a retrospective analysis of gender
as a fundamental factor in understanding the changes in socio-cultural roles of women and men that occur
in the context of modern society.

The study proposes some ideas for overcoming the constant reproduction of the gender dichotomy
in society and the formation of a society that meets the requirements of gender non-discrimination. The
article articulates that the formation of gender identity is under influence by various factors. One or
another theory of the constitution of gender identity developed in close interaction and enrichment with
the social ideas, elements, scientific concepts and discoveries that gave rise to these theories. The work
shows that the modern understanding of the essence of gender identity has a rich and complex history and
has its roots in many teachings and concepts. Historically, conflict theory and functionalist theory have
explained gender at the macroanalysis level. Since then, these theories have undergone many
transformations. Functionalism sought to understand how all parts of society (such social institutions as
the family, education, etc.) form a coherent system of society. According to this theoretical paradigm,
parts of society seek to complement each other to create social stability.

Keywords: gender, gender research, gender non-discrimination, gender identity, gender
inequality.
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Bosoguvup TEPTUITHUAK®

JOKTOP IOPUANYHUX HayK, Ipodecop,
akazeMik AkazeMii MOJMITHIHUX HayK YKpaiHu
(Vuisepcumem mummnoi cnpasu ma ¢hinancis,
M. [Juinpo, Yrpaina)

MPABOBJIAJJISI TA JEMOKPATISI: JOKTPHHAJILHI
il IPABHUYI IPOBJEMM JIEPKABOTBOPEHHS
CYYACHOCTI

Po3kpuBaroTbcst mpoGiaeMu rapMoHizarii 3aKOHOIaB4YOi, CynoBOi Ta BHKOHAaBYOI BJajH,
YIOCKOHAJICHHS 3aKOHOTBOPYOI JisTIBHOCTI Ta 3a0e3NeYeHHsT BEpXOBEHCTBA IIpaBa, 3MIIJHEHHS TapaHTIi
3aXHCTY MPaB i CBOOO JIOIUHH.

Sxmo Metoro Ykpainu € po30ymoBa JeMOKpaTHYHOI, COIaNbHOI IPaBOBOI IEpXKaBHU, TO CTPATETisd
JIepKABOTBOPEHHSA Ma€ MICTUTH (QOpPMYyBaHHS MPHUHIMIIB TMPABOBIAISA, CTBOPEHHS 1HCTHTYTIB
CTpUMYBaHb 1 IPOTHUBAT MPOTH BIACTYIY Bi/l HOCTABICHOI METH.

CycChiJbHO-TIONITUYHA Ta MpaBoBa Kpu3a B YKpaiHi OOYMOBIIOIOTH HEOOXiJHICTH HOBOTO
CYCHUIBHOTO JIOTOBOPY TPOMaJsiH Ta BIaAM, HNPUHHATTS IEMOKPAaTUYHOI Ta IOPUANYHO BHBAXKEHOI
KoHcTuTynii nepkaBu IIIIXOM BCEHApOTHOTo pedepeHayMy, IO MOXKe CTaTH e€(EeKTHBHUM CIOCOOOM
rapMoHi3amii Biagy i CycmiiabcTBa. [l KOHCTPYKTHBHHX OHOBIICHB 3aKOHOJABUMH OpraH IOBHHEH
BCTAaHOBHUTH 3arajbHe KOHCTUTYIIHHE NPAaBHIIO — TPOMAISHUH MOXKe OYTH UIEHOM IapllaMeHTy He
OlspIIIe TBOX TEPMiHIB MOCIILIb.

[IponoHy€eThCS 3ampoBaKEHHsST MIF0YOTO Ha IIOCTiHHIM OCHOBI HOBOTO CyJOBOTO OpraHy —
HanionansHoro cyny 3 mpaB JIIOAUHH, B IOPHCAMKINIO SKOTO BXOAWIO PO3IJIAA HO30BIB JTIOAWHH HPOTH
OpraHiB JiepKaBHOI BiIaan YKpaiHu Ta iX mocagoBux ocio.

Knrouosi cnosa: éepxosencmso npasa, Koncmumyyitinuii npoyec, pegpepenoym, po3nooin é1aou.

[ocranoBka mpodjemu. CripaBxHsS BEeINY JepKaBH MOJATaE Y CBOOOML, JOOPOOyTi
Oes3neri 11 rpoMassiH. 3aXUCT UX IIHHOCTEH Ma€ CTaTH T'OJIOBHOIO METOIO IOPUIUYHOI HAYKH Ta
3aKOHO/ABUOi M IIPaBO3aCTOCOBHOI MpPakTHKW. be3 Iboro HEMOXKIMBO 3aKJIACTH JTyXOBHY,
MOpaJIbHy OCHOBY Hanioro Maii0ytaeoro. [puiinsarrst y 1996 poui unaHOT Koncturyuii Ykpainu
BIJIirpajio Ba)<JIMBE MPOTPECHBHE 3HAYCHHS B JIEPXKABOTBOPEHHI Ta IMBLITI3AlIHHOMY PO3BHTKY
Hamioi kpaiHu. Pa3om 3 TiM, 6araTo HiHHUX i KOPUCHUX KOHCTUTYLIIHHUX KOHIIENTIB Ta MPUIIHCIB
3aIMIIMINCh HOPMaMH IIporpaHoro xapaxrepy. IlpaBoBa cuctema YkpaiHW J0Ci KyJbrae Ha
HecTablIbHICTh, pe)OPMATOPChKY aKTUBHICTh 0€3 HaJIeKHOI SIKOCTI 3aKOHONPOEKTIB. Cucrema
NpaBa Ma€ HEJOCTATHIO IHTErPaTHBHY LUIICHICTh, CTPAXK/A€ PO3MOPOIICHICTIO 0e3iivi MHUTaHb
MPaBOBOTO PETYIIOBaHHA 10 0araTboX HE [OCUTH YHI(QIKOBaHMX Ta 0araToCIiBHUX
3aKOHO/IABYMX aKTaxX 3 MOBTOPAMH Ta HEY3TOJUKCHUMH ITO3HLIsIMHU. [IpOToIomenHHs Tpupo HUX
mpaB i cBoOox JroauHA Oe3 3a0e3MeUeHHsI peallbHIMHU CTaHAapTaMH MPABHUYOL IEMOKpaTii, 0e3
CHCTEMHOTO JIOTPHMaHHS NPHUHIMIIB IPaBOBOI JEpXKaBH, SIKI YHEMOXIIMBIIOIOTh HMOTYpPaHHS
caMuXx TpaB 1 cBoOoj, 06e3 (opMyBaHHS NPABOBOI KYJBTYPH CYCIHUIBCTBA, — 1€ TIIyXHH KYyT
JNEMOKparTii, BHUXiZ 3 SKOro mOTpeOye HEOOXITHOCTI KOPEKTHB CTpaTerii PpO3BHTKY,
MIEPEOCMHUCIIEHHS JOKTPHHAIBHUX 1 IHCTUTYIIHHIX TpaHchopMmariii.

AKTyaJpbHICTE  JOCHTIJUKYBAaHOI TpoOJieMH OOYMOBIIOETHCS HOBHMH — 0OepTaMu
KOHCTUTYIIHHOI Ta CyI0OBO-TIPaBOBOI peopMH Ta HEAOCKOHATICTIO YHHHUX 3aKOHIB.

AHani3z my6aikaniii, B AKHX 3aM04YaTKOBAaHO BMpillleHHs Li€l Mpo6JieMu, MOKa3ye,
110 Tpo0IeMi y3roKeHHS! KOHCTUTYIIHHOTO MPOIIeCy 3 NUBLTI3aifHUM BHOOPOM CYCIIIBCTBA
NPUIIISETHCS yBara MOJITONOTIB, eKOHOMICTIB Ta OpUCTIB [1-22]. Ane icHyroui myOmikawii He
BUYEPITYIOTh BCIO CKJIAAHY NpoOJieMy, a IIBHJILIE yTBOPIOIOTH (pyHIaMeHTanbHy 0asy Juis
IOIAJIBIIOrO i JOCHIIKEHHS.

MeTo10 cTaTTi € BU3HAUCHHS HIISXIB JOKTPHHAIBHUX TpaHCOpPMAIil Ta rapMoHizawii
NIPAaBOBUX IHCTUTYMLIH 1 CyCHUIBCTBA.
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Buxknanx ocHoBHOro martepiany. KoHcTuTy1ist BU3HaumiIa 3acaay BEpXOBEHCTBA IpaBa
SK OJHY 3 NpPIOPUTETHHX iZiel NMPaBOBOI JepKaBH, 3aKpilnuiia HaHOLIbII BaXKJIMBI IPHPOJIHI
MpaBa JIIOJUHM, 3aIpPOBAIIIIAa MPHHINAI PO3IOALUTY BIAOM Ta IHIN MEXaHI3MH CTPUMYBAHb i
MIPOTHUBAr NIPOTH PEBAHIIY TOTANITAPH3MY, epe10adniIa 3aCTOCYBaHHs HAPOIOBIAAS IISIXOM
MIPOBEICHHS 3arajJlbHOHAPOIHOTO pedepeHaAyMy, CTBOpHJIA WPaBOBI OCHOBI HisITBHOCTI
Koncrurynitinoro Cyny Ykpainn.

Pasom 3 TmM, mpaBoBa Ta EKOHOMIYHA MOJITHKA JIEp)KaBM TaK 1 HE CIIPOMOTIIAChH
3a0e3NeYNTH CTAaHOBJICHHS CEPEIHBOTO KJacy SK OCHOBHOI PyUIIMHOI CHIM CyCIiIbCTBA,
PO3BUTKY TPOMAJSIHCHKOTO CYCHUIBCTBA. 3alPOBAPKEHHS MOJITUYHOI KOANIIil OUIBIIOCTI Y
Bepxorniii Pani Ykpainu npusseno He TUTBKH 0 MOJITH3AIIT caMOl 3aKOHOIaBUOl BIaIH, a i
JI0 BIUIMBY MOHOIIOJIHOT OLIBIIOCTI Ha ()OPMYBaHHS CyJOBHUX i IPaBOOXOPOHHUX OpPraHiB, IO
HE CHpHsi€ TOTPUMaHHIO (QyHaMEHTaNbHUX PUHIIMIIIB 1eMOKpATii.

[lepen IOpUAMYHOIO HAYKOIO IOCTalM IPOOJIeMH 3a0e3NeyYeHHS JOKTPHHAIBHOT
BUB@KEHOCTI K KOHCTHUTYIIHHOrO IpaBa, TaK 1 3aKOHOJABCTBA 3arajoM, 3a0e3ledeHHs
CHCTEMHOI peatizallii MPUHIUITIB IPaBOBOI JepKaBH, PO3POOKH Ji€BUX MEXaHi3MiB HPOTHIIT
MOJITHYHIN KOpyHIii Ta BiACTYIY BiA ie# AeMOKpaTii i HApOIOBIAIIS.

KoHcTuTy1is — HE TIABKU IOPUIUIHUIN aKT HAHBUINOI IOPHINYHOL CHITH, a H BasKIIMBHHA
JIOPOTOBKA3 IS CYCIIBCTBA, MOKa3HIK MOPATBHUX OPIEHTHPIB Ta CTPATETIYHMX IJICH.

Crpareriuna Mera Ykpaiam mponmcana B Korcturymii Ykpainm — me po30Oymosa
JIEMOKPATHYHOI, COLIANBHOI Ta IPaBOBOI IEPIKABH.

Hemoxkparisi (rpen. OfjUoKpatio — «HApoJHE YNpaBIiHHS») — [UBLI3auiiHa (opma
oprasisaiii CycmijbCTBa Ta BJay, 1[0 IPYHTYEThCS HA 3a0€3MeUeHHI MAaKCUMAaIbHO MOXKJIUBOT
CcBOOOAM JIIOMMHM, BU3HAHHI HAPOJY €AMHHUM JUKEPEIOM BIIAAH, CTBOPEHHI PIBHHUX JAJIS JIIOACH
MPaBOBUX MOXJIMBOCTEH Y4YacTi B YNpPaBIiHHI CyCHUIBCTBOM Ta HPO30POCTi JEPIKaBHOTO
YIpaBJIiHHS, CHCTEMH KOHTPOJIIO 3a BJIAJ0I0, BEPXOBEHCTBI NpaBa Ta CUCTEMi MEXaHi3MiB
CTPUMYBaHHS 1 MPOTHBAr MPOTH KOHICHTpPALii, MOHOMOMI3aNii Ta IHmMHX (GOpM y3yprarmii
BJIAH, TIPOSIBIB TOTANITAPU3MY, AUKTATYPH, THPaHii, oJlirapXaTy, OXJIOKpaTil.

VYkpaina notpebye pedopM epKaBHOCTI Ha 3acajax MpaBoOBOi IEMOKpATii.

Ilpasosa Oemoxpamisi — 3aCHOBaHAa Ha BEPXOBEHCTBI IIpaBa Ta IHIIMX NPUHIUIAX
paBoBoOi JepkaBu (hopMma oOpraHizaiii IpOMaSTHCHKOTO CYCIHIIBCTBA, IO IPYHTYETHCS HA
IEBIM 3a 3axUINEHi 3aKOHOM CHCTEMI MpPaBOBIAAJS, PEATFHUX MeXaHi3MaX HapOIHOTO
BOJICBHSIBJICHHSI, MakCHUMaJbHOMY 3a0e3ledYeHHI NpaB 1 CBOOOJA JIIOAMHM Ta IX TapaHTii,
BUBXKEHIN CHCTEMI MeXaHI3MiB CTPUMYBaHHSI 1 IPOTHBAT y3yprallii BiIam.

CyuacHa MpaBoOBa JIEMOKpATisl peai3yeThCsl 3ACOLTBIIONO ILIIXOM HAPOIOBIAIIS,
noeHaHHs (OPM YIPaBIIHHS JEPKABOIO K HApOJIOM Oe3rmocepeaHbo (IpsiMa IeMOKpaTist —
pedepenaymu, MICOICIUTH, IEMOHCTpAIlii, MITHHIH, 300pH TPOMAJsH, HAPOMIHI IHIIIATHBU
TOLIO), TaK 1 yepe3 0OpaHUX MPEJCTAaBHUKIB (IIPEACTaBHUIbKA IEMOKPATIs).

CuHepreTndHe NMOEAHAHHS HAPOJOBIAAS K (OpMH peatizalliil i/1ei mpaBoBoi epkaBu
yepe3 3a0e3MedeHHs Bllaid Hapoay 3 MPaBOBOIO JICMOKPATI€IO SIK 3MICTOBHMM HallOBHEHHSM
CaMoOT0 HapoOAOBNIAJAS CTBOPIOE peallbHI MOXJIMBOCTI U1 IIPOTPECHBHOIO  PO3BHUTKY
CyCITUTBCTBA.

Cama 1o co0i 1eMokpaTist He € cBOOOAOI0 (Xi0a mI0 I TOTO HEeBH3HAYCHOTO 3araiy,
SKUM € OUIBIIICTh «HApOAY»), ajle BOHA CTAHOBUTh OJHY 3 HAMBAXUIMBIIIMX TapaHTIi
cB00OIM, — CITYIITHO 1 00pa3HO 3a3Havae AOCHITHUK aMepUKaHChKOi nemMokparii @. Xaiiek. Sk
€JIMHAM 13 J0CI BUHANICHUX CITOCOOIB MUPHOI 3MiHU BN, BOHA € OJHIEIO 3 TUX HAWBHUIIHX,
X0Ya ¥ HEeTaTUBHUX, IIHHOCTEH, AKi MOKHA MOPIBHATH 3 3a00DKHIMHA 3ac00aMH TIPOTH IYMH:
MOTIPH 1X e(eKTUBHICTE MU HABPSAI UM iX YCBiZOMIIIOEMO, aie iX BiACYTHICTh MOXE BHSIBHTHCS
cMepTenbHO Hebesneunoto [18, c. 14].

Po3BuTOK mpaBoBOi AeMOKpartii nependavae peaizaliio MPUHIMIIB HAPOIAOBIAMIS SIK
CHCTEMOTBOPYOTO TPHHIMITY JIEMOKPAaTH4YHOI JepKaBH, TJIAacHOCTi, CBOOOAM CIIOBa,
He3aJIe’)KHOCTI 3ac00iB MacoBoi iH(popMarii Ta 3a00pOHM LEH3YpH, HMOAITY 1 JeleHTpasi3anii
Biaay, (opMyBaHHS LMBUII30BAHOrO BHOOPYOro IpaBa, MPABOBOi KYJIBTYPH, IOJITHYHOI,
€KOHOMIYHOI Ta iJeoJIOTiYHOi 0araTOMaHITHOCTI, CTBOPEHHS YMOB JuIl e(EeKTHBHOTO
(YHKIIOHYBaHHS IIPaBOBJIAI.

IIpasosnados — cuctema AepKaBHOTO i CYCHUIBHOTO YCTPOIO, JIe BOJOJAPIOE TIPaBo, Je
JMoauHA, i1 KUTTS 1 3M0pOB’s, BOJS, YECTh 1 TiJHICTh, HEJOTOPKAHHICTH i Oe3meka, mpasa i
cB0OOIM € HAaWBWIIOIO IIHHICTIO, a iX 3a0e3MeUeHHA CTa€ TPIOPUTETOM Ta TOJIOBHHUM
000B’sI3KOM JIep’KaBH, J¢ 3a0e3MeuyeThCcsi BEPXOBEHCTBO TpaBa B JIEp)KaBi, nie JepikaBa
BIIMTOBiZA€ TIEPET JTFOAMHOIO 33 CBOIO JisUTbHICTb.
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Bincrorotoun konuent npasoBnanisd, C. [onoBaTuii 3a3Havae, M0 «IIPABOBIAIIN» €
OJIHMM i3 eJIEMEHTIB TpiaJy y IIHHOCTSX, Ha SKUX chopMyBajacs 3axifHa IMBLII3aLis: e €
TpaBIMBa JIEMOKpATis, IIe JIOJCHKI TpaBa i e TpaBoBIaans — «genuine democracy, human
rights, rule of law». Ile € peui, HeBiAOiNBHI OHA BiA OMHOI, SIKI B3a€EMOIOIIOBHIOIOTH OJHA
OIHY 1 TeperUieTeHi HACTUIBKM CHJIBHO, IO iX HEMOXJIHWBO Bigokpemutd. OTXe, € TpH
HEBiOKpPEMJICHI YaCTHHU TONITHYHOI 1 IOpUAMYHOI KyJIbTypH — JIIOACHKI IIpaBa, JEeMOKpATis,
MpaBoOBIAAAs — i B HEHTPi JroAChKa TimHICTh. [IpaBo SK igean CHpaBeAIMBOCTI, Bl SKOTO
MOXOJATh BCl JIFOACBHKI [ii, Y TOMY YHCIi pa3oM 3 iHCTHTYTaMH i pilleHHSAMH, —Mae OyTh
BJIAJIOK0, A HE BJaJia JIFOAMHY, SKiif MpUTAMaHHI BCi HEJOMIKH K JIFOJACHKIi iCTOTI [2].

Croromni pedopma Mae TOPKATHCh SK NPABOBIIHOCUH <«TIOJUHA—JEpKaBa», TaK 1
oprasizarii camoi Bi1aiu, e HAKOMMYHIOCH HEMaIo IpooIIeM.

VY mpaBoBiii gepkaBi Biaza Mae OyTH OOMeXeHa NpaBOM, a TOJOBHHMH YpOK ictopil
MOKa3ye Ha Te, 10 BOHA Ma€ OyTH MaKCHMaJbHO OOMEXEHa B MOKJIMBOCTI JOBUILHO MIHSTH
3aKOHOJIABCTBO 3ajuisi cBOoei Buronu. OCHOBHMH 3aKOH JI€p)KaBU Ma€ 3aKpilUIIOBaTH 1A€l0
IpUMaTy TpaBa HaJ JEp)KaBOlO, YyTPUMYBATH Iii OpraHiB AEpXKaBHOI BIaJd BUKIIOYHO B
MIPaBOBOMY IIOJIi.

[IpaBo — anrebpa pearizamnii mpas i CBOOO BUTHHOT JIFOTUHH.

Ha 3akoHOmaBuoMy i MpakTHYHOMY pPiBHI MarOTh OyTH MOCHIIEHI 3ac00M CTBOPEHHS
YMOB I peaii3amii TBOPYOTo MOTEHIIANY JIOAWHH, IOCHICHI TapaHTii cBOOOAM CIIOBa,
3MIIHCHI MeXaHi3MH TPOTHAIl MOHOIMONI3amii €KOHOMIKH, BXHTI JOJATKOBI 3aX0Qu IIOJO,
30epeKeHHs] YKPaiHChKOT 3eMJl, YJOCKOHAJCHHS MEXaHI3MIB BHMKOPHCTaHHS NPHPOAHUX
pecypciB, 3a0e3ledeHHs MpaBa JIOAWHU Ha OE3MeYHe MOBKULIA Ta IHIIMX TapaHTOBaHHX
3aKOHOM TIpaB i CBOOOI JTFOTUHH.

Matote OyTH peai3oBaHi pe3yJIbTaTH BOJICBHSBJICHHS HApOAy Ha BCEYKPaiHCHKOMY
pedepenaymi 2000 poky, 3ampoBaPKCHUN ABOMANATHUN MapIaMEHT, CKOPOUYCHA YHCEIbHICTh
napaameHTapiB 10 300 oci0, ynockoHaIeHHH IHCTUTYT pedepeHayMY, POIINPEHI MOKIHBOCTI
JUI1 3aKOHOAABUOi IHIIIaTWBH, TOCHIEHI rapaHTii He3ajexxHocTi KorcrturymiiitHOoTo Cymy
VYkpaiHu Ta yIOCKOHAJICHHUHA MOPSAOK HOTO IisTBHOCTI.

[MomMmiko0 yKpalHCBKOI BIAQAM € Te, MI0 TOTCHIHI MOMJIMBOCTI 1HCTUTYTY
pedepennyMy y po3B’s3aHHI HaKONMMYEHUX MPOOIEM JiepKaBu Ta ii MPaBOBOTO PEXHUMY HOCi
HE BUKOPHCTaHI, a caM MapJIaMeHT JIep>KaBU yepe3 HeAOJIKN Horo (opMyBaHHS, TakK i 3 OTIBsILy
Ha cTaH Horo mpodecioHani3My Ta EeroleHTPUYHMX IHepuii Boiie aoci 30epiraTu CBOi
npuBiIIel.

Koncruryniftnmit Cyn VYkpaiHH HEOJZHOpPA30BO BH3HAYaB CBOIO IO3MIIO0 MO0
MOXIUBOCTI TpuiHATTA KoHctutynii VYkpainm 3aramom moisixom pedepeHaymy. Tak,
Koncruryuiitnuit Cyn Ykpainu y pitensi Bij 16 ksitas 2008 poky Ne 6-pni/2008 y cripasi 3a
KOHCTUTYLiHUME nofaHHsMu [Ipe3unenta Ykpainu npo odiuiiiHe TiaymMadeHHs MOJIOKEHb
YacTHUH JpYyroi, TPEThol CcTarTi 5, craTTi 69, YacTHHU Npyroi craTti 72, cTarTi 74, 4aCTUHU
npyroi crarti 94, wactiau mepmoi crarti 156 Koncturynii Yipainu (cipaBa mpo NpHAHSATTS
KonctuTymii Ta 3akoHiB YKpainu Ha pedeperaymi), Bu3HaumB: «Hapon sk HOCil cyBepeHiTeTy
1 eMHE JDKepeno BiIagu B YKpaiHi MOXKe peaii3yBaTH Ha BCEyKpaiHCBKOMY pedepeHayMi 3a
HApPOJIHOKO 1HIMIATHBOIO CBOE BUKIFOYHE MPABO BU3HAYATH 1 3MIHIOBATH KOHCTUTYIIITHAN Jaj B
VYkpaini nusixom npuidHsaTTss KoHcTuTynii Ykpainu y nopsjky, skuii Mae OyTH BH3Hau€HHI
KoHcTuTymieto 1 3akoHaMu YKpaiHW»; «pilIEHHS BCEYKPAiHCHKOTO pedepeHayMy IIoA0
MIPUHHATTA 3aKOHIB € OCTaTOYHUM 1 HEe MOTpedye Oyab-sIKOro 3aTBEpKEHHS, B TOMY YHCIi
Bepxosnoto Pagoro Ykpainny.

Bapro 3a3HaunTH, 1m0 3a 3akoHOM YKpainu «[Ipo BceykpaiHChkuil pedepeHaym» Bia 6
mucromaga 2012 pokxy Ne 5475-VI, mpeamerom pedepeHayMy MOTIM OyTH HHUTaHHS: TIPO
cxBajleHHs HOBOI penakuii Koncrutyuii Ykpainu, BHecenns 3MiH 1o Koncruryuii Ykpainu,
CKacyBaHHS, BTpaTy UYMHHOCTI YM BH3HAHHS HEYMHHHM 3aKOHY IIPO BHECEHHS 3MiH 10
Koncrurynii Ykpainn (koHcturyniiiHuid pedepenaym). Lled 3akoH ckacoBanuii PimeHHAM
Koncruryniitnoro Cyny Ne 4-p/2018 Big 26.04.2018 3 mincraB He JOTpUMAaHHA
KOHCTHUTYLIHHOT ITPOLEAYPH YXBAJICHHS 3aKOHY.

Hosunit 3akon Ykpainn «IIpo Bceykpaincbkuii pedepenaym» Bix 26 ciuns 2021 poky
Ne 1135-1X BiHOCUTH 10 TpeIMeTy BCEYKpaiHChKOTro pedepeHIyMy B NHTaHHSIX 3MiH
KoncTuTymii nuine muTaHHA: «3aTBEpIPKEHHS 3aKOHY NMPO BHECEHHS 3MiH g0 po3xinis I, III,
XIII Koncrurynii Ykpainny», anMm 1o cyTi, Bcyneped cT. 22 Koncruryiii Ykpaiau Ta pimeHs
KCYVY, 3By3uB paHimie iCHyr04i MOXIMBOCTI peajizallii HapoJIOM CBOTO TOBHOTO IpaBa — y
TIOBHIH Mipi OyTH «€TUHUM JDKEPETOM BiIaau B YKpaini» (ct. 5 Konctutyii Ykpainn).
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[Iporncanuii y HOBOMY 3aKOHI IOPSIOK MPU3HAUCHHS BCEYKPaTHCHKOTO pedepeHaymy
npo BHeceHHs 3MiH 1o KoHcrutynii YkpaiHu, perjaMeHTOBaHUM CcT. 26 Ha3BaHOTO 3aKOHY,
MPONHUCYE, IO MPUHHATHH HE MEHII AK IBOMa TPETHHAMH BiJl KOHCTHUTYLIHHOTO CKIany
BepxoBnoi Pamn Ykpaian ta minmucanunit ['onoBoro BepxoBHoi Pamm Ykpaiam 3akoH, sSKuit
nepenbavae BHeceHHs 3MiH no po3aimiB I, III, XIII Koncrurymii Ykpaiam, HeBiaxkiagHO
HanpasisgeTses [Ipesunentosi Ykpaiau. IlpesumeHT YkpaiHu He Mi3HIII K HA 1T’ SATHAISATHN
IIeHb TICII OTPUMAHHS 3aKOHY, SIKMH mependadae BHeceHHS 3MiH mo posmimis I, I, XIII
Konctutymii Ykpainu, Bumae yka3 Ipo MpPU3HAYEHHS BCEYKPaiHCBKOTO pedepeHaymy mpo
BHeceHHs 3MiH 10 Koncrurynii Ykpainu. o yka3y [IpesuneHra YkpaiHu npo npu3Ha4eHHS
BCEYKpaiHCHKOTO pedepeHyMy po BHeceHHs 3MiH 10 KoHcturynii Ykpainu nogaerbest TEKCT
3aKOHYy, KUl nepenbayae BHeceHHs 3MiH a0 po3auriB I, 11, XIII Koncrutynii Ykpainu, mo
BUHOCHTBCSI Ha 3aTBEPIDKEHHS BCEYKpaiHCHKMM pedepenaymMoM. Takoro poay mpouenypa
3[ifiCHEHHS pedepeHyMy 3a HapOIHOIO iHIIIaTHUBOIO, «de jure» 3aHaiqTo YCKJIaJHEeHa, a «de
facto», 31aTHa MePEeTBOPUTH IHCTUTYT pedepeHayMy B «Oe33yOe» uM imitaliiiHe npaso, 3a il
SIKOTO MPOBEICHHS pedepeHyMy O6e3 BoJeBHABICHHS [Ipe3nienTa HEMOXKIIMBO B3arali.

Hani MoxnuBOCTI pedepeHIHOI AeMOKpaTii BiATaK CTald MpoOiIeMaTHIHHUMH. Mix
tuM, Koncturymiitauii Cyn Ykpaiaw, me B pimieHHi Big 5 xoBTHSI 2005 poxy Ne 6-pn/2005
3a3Ha4aB: «Ha gymky KorcturymiitHoro Cyny YkpaiHu, OJOXKEHHS YacTHHH TPETHOI CTATTI
5 Koncrurynii Ykpainu ( 254x/96-BP ) Tpeba po3ymiTH Tak, o Hapo K HOCIH CyBepeHITeTy
1 €IWHE JDKEpeNo BIAaJM MOXE Pealli3yBaTH CBO€ NPaBO BH3HAYaTH KOHCTHTYIIMHUWI nan B
VYkpaini musixom npuidHsTTs Koneruryuii Ykpainu Ha BceykpaiHChKOMY pedepeHyMiy.

Cr. 5 Koucrutyuii Ykpainum crBepmxkye: «[IpaBo BusHayatu i 3MIHIOBAaTH
KOHCTUTYIIHHUIA Jlan B YKpalHi HaJIC)KUTh BUKIIOYHO HAPOOBI 1 HE MOXKE OYTH y3ypIIOBaHE
JIepKaBoko, il OpraHaMu abo MOCaJT0OBUMH 0COOAMUY.

InTerpaTuBHUiA anani3 ct. 5, 38, 69, 72, 74 Koncrutyuii Ykpainu, sk HOpM IpsAMOi Aii,
MOKa3ye Ha Jiode TmpaBoBe mnone mnst npuiHATTS KoHeTuTynii YkpaiHm 3aranom
Oe3rocepeHbO NUITXOM BCEYKPAiHCHKOTO pedepeHIyMYy.

CrabinpHuit 1 HemopymHUT OCHOBHUI 3aKOH CTBOPIOE HEOOXiJHI MEpeIyMOBH 1 A
crabinizamii Bckoro cycminberBa. [Ipumitaarts Korctutymii Ykpainm depe3 pedepeHAyM —
icTOTHMI MexaHI3M 3a0e3leueHHs] BEpXOBEHCTBA Mpasa. lLle 0coOmMBO aKTyanbHO IS
CYJacHOTO eTaIry PO3BUTKY HAIIOI Aep>KaBHOCTI.

[IporoHyeTbCsl 3aKpilIUTH HAa KOHCTHTYLIHHOMY piBHI mpaBuiio, 1o KoHcTHTyLis
VYkpaiHu NpuAMaeTbesi 1 MOXE 3MIHIOBATUCh BHKIIOYHO TUIBKH IUIIXOM BCEHAPOHOTO
pedepennymy. 3a Takol YMOBH OCHOBHHMHI 3aKOH JIepKaBU, HOPMH SIKOTO OTPUMYIOTh 3HAUEHHS
HOPM HaWBHIIIOI IOPUIUYHOI CHJIM, OTPUMYE CBOIO FOPHCIHUKIIIIO OC3MOCEPEHBO BiJ HAPOIY.
Taxwuii 3aKoH cTae BullE BiIaau. Biasia crae «ciiyror 3aKOHY 1apOBaHOTO HapoaoM». Biaja He
B 3MO31 MIHATH TaKWii 3aKOH Ha CBiii po3cya. Takuil 3aKOH CTae CTaOUIBHIIIMM 1 CTBOPIOE
HEOOXigHI IepeayMoBH Uil cTabimizamii cycminbetBa. [pmitHarts Konctutymii Yipainu
HULIXOM  pedepeHayMy — CYTTEBHH MeXaHI3M 3a0e3NedeHHs MpaBOBIaJAsi, SKUIl cTae
aKTYaJIbHUM JUISl Cy9acHOTO €TaIly PO3BHUTKY Hallol JIep>KaBHOCTI.

Jnst  TOCTIHHOTO OHOBJICHHS 3aKOHOJABUOi BIagu sIK  3allOpyKH Hporpecy
3anponoHoBaHo mpasmwio — Jlemyraramn BepxoBnoi Pagu YkpaiHum Ta opraHiB micueBoro
CaMOBpSIYBaHHS HE MOXKYTh OOMpATUCh IPOMAJISIHU Y KpaiHH OijblIe ABOX CTPOKIB MiAPSIL.

Bubopue mpaBo Ta mpakTHKa HOTO 3aCTOCYBAaHHS, HE3BAYKAIOYN HA TPUHHATHN 3HATHUI
3a obOcsrom Bubopumii Kojekc, MOTpPeOYIOTh yIOCKOHANEHHS 31 3MIIHEHHSM TMPUHIUIIB
BIIbHOTO BHOOpY Ta rapaHTtii BuOOpumx mpaB. Hemomikamm 3ampoBa/KeHOI Ha TepeHax
VYkpainu Mojeni TpeacTaBHUIBPKOT JeMoKpaTii € Taki, mo BuOOpYa CHCTeMa 3aHAATO
3a0I0pOKpaTH30BaHAa 1  3alONITH30BaHA, IE€PMaHEHTHUMH pedopmMamMu  BHOOPUOTO
3aKOHOJIaBCTBA HEPIJKO 3BY)KYIOTBCSI NpaBa TPOMaJsiH, a IICIs 3aBepUICHHs BUOOPUYMX
IIPOLIECIB MTPEACTaBHUIBKI OpraHy Bia Iy cami (JOpMYIOTh yCi iHIII Jep>kaBHI CTPYKTYpPH, SIKi 3-
MOMDXK 1HIIOTO 3IIHCHIOIOTH KOHTPOJIb 33 JISUTHHICTIO MPEACTABHHUIBKHX I1HCTUTYIIH, MpH
HEJIOCTATHIX MOXKJIMBOCTSIX CYCHIUIBCTBA 3a MOAAJBIION JIiSUIbHICTh BIIa M.

BinbHe BoNEBHABICHHS HE MOXKE TIOEHYBAaTHCh 3 HEBUIIPABAAHUMH 1 HENIPOIIOPLIHHUMH
00MEXEHHSIMH, 30KpeMa 3 3aIpOBa/HKEHHIM MOXKJIMBOCTI OOMPATH JIMILIE BUCYBAHIIIB BiJI MAPTIiH,
CKacoOBYIOYH TIpH IIboMY Bcymeped cT. 22 Koncrurynii Ykpainu, paHinie HaJaHe JIIOISIM IPaBo
Oytu oOpaHMM 3a YMOBH CAMOBHCYHEHHS 4YM OOMpaTH IHIIMX MNOBAXKHUX, aBTOPHTETHHX,
npodeciiiHuX mo3anapTiHHUX JTI0eH, BUCYHYTHUX MPOQCIIKAMH, YHIBEPCUTETAMH, aKaJeMisIMH,
HAyKOBUMH UM IHIIUMH OpTraHizamisMu. Mk TUM 3a mpurnmcamu 4. 6 cr. 36 Koncturymii
VYkpaiau, «yci 00’ e JHaHHS TPOMAJISIH PiBHI TIEpeT 3aKOHOM.
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[epexin Ha cucreMy BHCYHEHHS KaHAWAATaMU B HapoOJHI AEMYTaTH JIMIIE MapTisMH,
00yMOBIIIOE HE 3aBXXAM CYCIUIBHO KOPHCHY IOJITH3AII0 3aKOHOJABYOr0 OpraHy, a pa3oM 3
TUM HE MICTUTh HaJIC)KHUX 3aN00KHUKIB IPOTH MONITHYHOI KOopymilii. Buxosau 3 mpumucis
KOHCTUTYIIHHOI HOPMH TIPO Te, IO «yci 00’ €aHAHHS TPOMAJSIH PiBHI Iepe 3aKOHOMY, BapTo
3a0e3neYnuTH PiBHI MOKIMBOCTI TpodecifHuX 00’€THAHD HA y4acTh B MOJITHIHOMY XKHUTTS
JepKaBH, 30KpeMa, HaIaTH iM IpaBo OpaTH ydyacTb y BHOOpax, BUCYBaTH KaHAHMIATIB IO
BepxoBHoi Pagn Ykpaiau Ta opraHiB MiCIIeBOTO CaMOBPSAIYBaHHS B TAKOMY X MOPSKY, SIK 1€
3MIACHIOETHCS TIOITHIHUMH TTAPTisIMU BIAOBIAHO 10 3akoHy Ykpainu «[Ipo momitidaHi mapTii
B YkpaiHi». VY cywyacHuX ymoBax, nouineHO B KoHcTuTymii YkpaiHHW BiJJHOBUTH NIpaBOBI
3acaay BUOOPYOTO IpaBa, 3a KX BUCYHEHHS KaHIUAATIB B JICITyTaTH MOTJIO O 31iiCHIOBATHCS
B BUOOpUMX OKpyrax npodcriikaMmu, TpyAOBUMHU KOJIEKTUBAMU, IPYIIOI0 BUOOPIIB YH HIISIXOM
CaMOBHCYHEHHsI, BHOOPISIM HajaBanock OM peaibHE NPaBO BiJKIMKaHHA OOpPaHMX HUMHU
nenytariB. CrpoOH MOMIHSITH OCHOBH BHOOPYOT CHCTEMH HENPHHHATHI Hi 3 IOPUINYHOTO, Hi 3
MOJITUYHOTO TMOTJISTY, @ MIBHUJIIIE HAraayloTh IOJITTEXHOJIOTIYHY KOHLEMIIIO, 3a/1iTHH SKOi
Maslo O «IOTYOWTH» TOJIOBHMH 3aJyM 3aKOHY. 3 OJHOTO OOKY, BU3HAUCHHS THILy BHOOPUOi
cucTteMu, i 03HaK Ta OCOOJIMBOCTEH HE MOBMHHO 3BYXKYBAaTH iCHYIOWi BHOOpPUI MpaBa, YUM
MOXE CTaTH MEPEXi Ha IHIIY CHCTEMY.

VY camiii KoHCTHTYIIT BapTO 3aKpiMUTH MPUHIMIT JOOpomopsaHocTi moanHu: «KoxxHa
JMIOAWHA Ma€ 9eCThb 1 TiAHICTh, BBAXKAETHCS IOOPOIOPSIHOIO, MOKH iHINE HE BHU3HAYCHO B
3aKOHHOI CIJIM CYZOBOMY pillleHHi; IMOIIHUPIOBaHA PO JIOAWHY iH(pOpMaIis, Mo ii MOpOUYHTSh,
BBa)KAETHCSl HEJOCTOBIPHOIO, SIKIIO IHIIE HE BCTAHOBJICHO B Mepen0aueHOMY 3aKOHOM
MOPSIKY; JOKa3yBaHHsS JOCTOBIpHOCTI Takoi iH(opMaIii MOKIamaeTbCs HA TOrO, XTO i
MOLIMPYB; MOUIMPIOBaY iH(opManii BiIIIKOJOBYE MaTepialbHy 1 MOpajbHY ILIKOIY, 3aBIaHy
JIFOJIMHI, SIKIIIO HE JIOBENIE TOCTOBIPHICTh MONIHUPIOBAHOT iH(GOpMAIIiT».

Y PpO3BHUTKY CHCTEMH MeXaHI3MIB CTPHMYBaHb 1 IPOTHUBAr BaKJIMBY POJb BiJirpae
Koncrurynittamit Cyn Ykpainu, KOMIETeHIs skoro Bm3HaueHa B KoHcturymii Ykpainu (3
ypaxyBaHHsaM 3MiH 2016 poxy momo mpaBocydmsi) Ta 3akoHoM Ykpainum «IIpo
Koncrurynitamii Cyn Yipainn» Bix 13.07.2017 Ne 2136-VIII, sxwif mae 3a06e3mnednTn O6agaHc
CTPUMYBaHb 1 HPOTHBAr Ta 3aXHCT MPABOBOI CHCTEMH 1 MPEACTABHUIBKOI IEMOKpartii Bix
TOCSITaHb 3 00Ky OKPEMUX T1IOK BIIaJ, 320€3MeUyBaTH YHEMOKIIMBICHHS y3ypHalii BIau.

Ha noxtpuHansHOMY piBHI 0 OCHOBHUX (PYHKIIiH OpraHy KOHCTHTYHIHHOI FOPUCIUKIIT
y CHCTEeMi MOJLIY BJaad Ma€ BiMHOCHUTHCH: 1) iHTerpaiiiiHa — CIpsSMOBaHa Ha 3a0€3MEeUYCHHS
€JIHOCTI BITYM3HSHOI IIPaBOBOi CHCTEMH, CYIOBOI Ta IIPaBO3aCTOCOBHOI NPaKTHKH, iX
BIJIMIOBITHOCTI HAWBUINUM TPABOBUM IIHHOCTSIM, 3akpimieHuM y OCHOBHOMY 3aKoHi;
2) MoNiTHYHA — SIK MEXaHi3My BUPIIICHH CIIOPIiB 1 KOH(ITIKTIB, MOJITHYHUX TPOTHCTOSIHD MiX
PI3HUMH TIIKaM{ BJIagd, MO 3arPOXKYIOTh CTAOIIBHOCTI JepxaBw; 3) PErysTHBHA — sKa
moJisirae y (opMyJIFOBaHHI MIPHUITUCIB, M0 32 HASBHOCTI MPABOBOI KOJI3ii 3MaTHI BILUIMBATUA HA
CYCITUTbHI BITHOCHHU Ta BBOIUTH iX y KOHCTHUTYIIHI paMKH; 4) OXOpOHHA — MIO MOJSTaE y
3a0e3neueHHi OXOpOHH Ta cTabimbHOCTI KoHCTUTYWI, K (yHZaMEHTY MpPaBOBOi CHCTEMH Ta
JpKepenia HOpM, IO MAaloTh HaWBHUILY OPUIMYHY CHITy, YHEMOXKIIMBIECHHS y3yprauii Biaan
300Ky OKpeMHX ab0 JeKibKoX riiok Biaau [1, ¢. 224-229].

BaxmmBo 3mimauTH TapaHTii HesanexHocTi KoncrurymitiHoro Cyny VYkpainm sk
BaJIMBOI IHCTHTYIII B MexaHi3Max 3a0e3ledyeHHs CTPHUMyBaHb i mnportuBar. Ilepexim Ha
¢dopmyBaHHS cyamiBcbkoro kopmycy cyaniB KoucrurymiiHoro Cymy YkpaiHu Ta CyauiB
BepxoBHoro Cyny uuisxoM oOpaHHS I1X BCEHApOJHHMM TOJIOCYBaHHSIM MOXE CTaTh Ha
CyJacHOMY eTarli OifpIl JOWITBHWM B acleKTi peami3amii MPHHIMIY PO3MIOAUTY BIagd Ta
YIOCKOHAJICHHS MEXaHi3MiB CTPUMYBaHb i NMPOTHBAr NMPOTH BiAXWJIEHHS BiJ CTpPaTErigHOTrO
Kypcy Ha po30yI0oBYy AEMOKPAaTHYHO{ TPaBOBOI AEPrKaBH.

3 ypaxyBaHHSAM Cy4acHOTO CTaHy Ta JOIYLIEHUX ITOMUJIOK CyJOBO-IIPaBOBOI pedhopmu
HEBIJIKJIAHOTO PO3B’SI3aHHS IMOTPEOYIOTh NPOOJIEeMH: TIPUBEICHHS 3aKOHOJIABCTBA Y
BIJMOBIHICTS 3 paTU(iKOBAaHUMHU YKpaiHOI MIDKHAPOJHWUMHU MPABOBUMH aKTaMHM, 30KpeMa
CTaHAapTaMHM B Taly3l mpaB i CBOOOA JIIOJMHHW; PO3pOOKHM Ta peaiizamlii KOHIENTYyalTbHOI
MOJIeNi CHUCTEMH TNPHHIHUIIB CYIOYHHCTBA; BIIOKPEMJICHHI CIiJCTBA BiJ aJAMiHICTPaTHUBHOI
BJaM, BCTAHOBJEHHS TMPOTHBAar MPOTH THUCKY Ha CIIig4oro 1 3a0e3nedyeHHs Horo
MPOIIECYalbHOI CaMOCTIMHOCTI Ta HE3ale)XHOCTI; YAOCKOHAJICHHS JIOKa30BOTO IIpaBa;
BH3HAYEHHS MEX BTPY4YaHHA Yy chepy OCOOHMCTOrO >KUTTS JIIOJUHM TPH 30MpaHHI T0Ka3iB,
3MIITHEHHSI TapaHTii HEIOTOPKAHHOCTI JKWTIA, chepu OCOOUCTOrO IKUTTS, TAEMHUII
Tene(OHHUX PO3MOB 1 TenerpadHol KOPECMOHIEHINIT; 3MIITHEHHS TapaHTiii peabimiTamii
HE3aKOHHO TPHUTATHEHHX J0 BiamoBigambHOCTI. CymoBa pedopMa 3HAXOTUTHCS HA MUIAXY
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CTBOpEHHsI B YKpaiHi HOBOI MoOJeNi CyAy HpPUCSDKHHMX, KOHIENTYalbHI MpobieMu podoTH
SKOTO TIOTPEOYIOTh AaKTHBHOIO JOCHI/DKEHHS 3 ypaxyBaHHAM JOCBily MHHYJIOTO Ta
3aKOHOJABCTBA {HIINX KpaiH.

Cyoosa 6rada Mae OyTH MaKCHMAJIbHO HE3AJIEKHOIO Bifl iHIMHMX. Y pO3B’SA3aHHI JaHUX
mpobileM He BHYEPIAaHWH JOCBiN e€Bpomleichkux KpaiH. Ilepexim Ha oOpaHHS CynamiB
BCEHAPOTHUM TOJIOCYBAaHHAM MOXKE CTaTH OUTBIN JOIJIFHAM B CEHCI peaizamii MpHHIUITY
pO3TOAiTy BiIaay Ta 3a0e3eueHHs He3aJIeKHOCT] CYAIiB.

BinnoBiganeHICTh IepkaBU Mepex JIFOAMHOIO 33 CBOIO TiSUTBHICTH € (yHIaMEHTAIBHOIO
ie€r0 NpaBOBOI JAEp)KaBH, sKa MOTPeOyE pEAIbHOr0 IHCTUTYLIHHOTO Ta HPaBOBOTO
3a0e3neueH s B Cy4acCHUX YMOBaXx.

10ess Hayionanvruoeo cydy 3 npas moodunu. BusHaBmm ['0JI0MOMOp aKTOM TCHOIMITY,
BapTO MaTH Ha yBa3i, mo Ha I 31mounHH (cT. 442 KK YkpaiHn) He IOIIMPIOIOTHCS CTPOKH
JIaBHOCTI, @ OT)KE, X0Ue XTOCh TOTO YM Hi, JAepKaBa, YCBIJOMIIIOIOYHM MOpPaJbHUII 000B’SI30K
nepell MUHYJIUMHM Ta HAcTyHUMH IIOKOJIIHHAMHM  YKpaiHIIB 1 BH3HAIOYM  HEOOXIiTHICTH
BiTHOBJICHHSI iCTOPHYHOI CIIPaBEIUIMBOCTI, 3000B’s3aHa OpraHi3yBaTH i 3MIHCHUTH CyIOBHI
mporec HaJ yciMa oco0aMu, IO BYMHWIIM YKa3aHWH 37I09YHMH, HE3aJeKHO BiJl HASBHOCTI 4H
BiJICYTHOCTI iX 1 Bil CTPOKiB JaBHOCTI.

Ha poxtpmHampHOMY piBHI BaXiauBO c(opMyBaTH OKpeMy Taly3d IIpaBa —
peaOimitariitHe mpaBo, a Ha Iilf OCHOBI Oyi0 O HOIIIEHNM B YKpaiHi NpUHHATH iHTETpaTHBHAN
3akoHOJaBunil akT — «Komekc peabimiTamii »kepTB HE3aKOHHAX KPUMiHAIBHUX TIEPECTiTyBaHb,
MOJITHYHKUX PEIpecii Ta 3JI0OBKUBaHb BIaAM». BiAmoBimHo M0 1mboro Oyao O  JOTIYHUM
CTBOpEHHSI B YKpaiHi CHeLiaJIbHOr0 CyJOBOTO OpraHy sl PO3IJIsy CIIPaB IOJO 3JIOYUHIB
NPOTH JIIOASHOCTI Ha TepuTopil YKpaiHH, ClpaB IOJO MOJITHYHHUX PEIpeciid, rojoaoMopy,
TCHOIMTY, TePOPY, HE3aKOHHHUX KPUMIHAIBHUX PEMpeciii 1 mepeciiayBanb. 3MiHCHEHUN Ha ITii
IHCTHTYIIWHIA OCHOBI CYMOBHH MpOIEC, CTAKOYM CYIOM iCTOpii, PO3MOYABIIM PO3TJIISLT
yKa3zaHUX CIIpaB, MOXKE HaJaji CTaTH OpTraHi3aliiHO-TIPABOBOI i MaTEPIabHOO ITiJBAINHOO
3alpOBaPKYBAaHOTO Ta [II0YOr0 Ha TIIOCTIHHIH OCHOBI HOBOTO CYAOBOTO OpraHy —
HamionaneHOro Ccymy 3 TpaB JIIOAWHH, B IOPUCIOHKIIIO SIKOTO BXOIMJIO PO3IJISI IO30BIB
JIFOIMHM TIPOTH OPTaHiB Jep>KaBHOI BIagu YKpalHM Ta IX MOCaJOBHUX OCi0.

Hamionanenmit Cyn 3 mpaB JIIOAMHM Mae CTBOPIOBAaTMCh B YKpaiHI Ha 3acajax
MaKCHMaJILHOTO 3a0e3Me4YeHHs He3aJISKHOCTI ¢y iuiB BiJ camoi Biagu. OTxe, Ha TPU3HAUYCHHS
Cy[UIIB Ha TOCAJX JKOJHA 3 TIJIOK BJIAJM HE MOBHHHA BILTMBATH. ToMy HaliMOBipHimie Oyse
BUIIpaBIaHUM OOpaHHS CyAJIB NPSAMHMH BCEHapoJHUMH BuOOpamu. Ha Ham mnorusia,
CTBOPCHHS TAaKOro CYJOBOTO OpraHy MOXKE TMOJIMIIMTA  pPEali3aiil0  IHCTHTYTY
BIZIMOBITAJILHOCTI JIEp>KaBU Iepe]] JIIOJUHO0, CIPHUITH 3MIIJHEHHIO NPUHIUIY BEPXOBEHCTBA
npasa y JisUIbHOCTI JIepKaBHUX IHCTHTYIIIH.

BucHoBkn. Ilpu 3ailiCHEHHI KOHCTHTYLIHHOI Ta 3aKOHOAABYOi pedOpMH BaXKJIHBO
JIOTPUMYBATHUCh /16 NeMOKpaTii Ta MpaBoBIa /s, pealli3yBaTH BUBAXEHY CUCTEMY PO3MOIIITY
BIaIHM, HEYXWJIbHO JOTPHUMYBAaTHCh NPHHIMIIB NpaBOBOi JAepkaBH, 3a0e3medyBaTn
HEJIOIYCTHMOCTI 3BY)KEHHS iICHYIOUHX MPaB i CBOOO]T IFOIMHU P MPUHHATTI HOBIX 3aKOHIB.

[pononyemo ct. 3 KoHeTUTyIil YKpaiHH BUKIACTH TAKUM YHHOM:

«JIronuHa, Ti )KUTTS 1 3IOPOB’s, BOJS, YECTh, TIAHICTH 1 peryTalis, IpUPOIHi mMpaBa i
cBO0OAM, HEAOTOPKAaHHICTh 1 Oe3leKa BHU3HAIOTHCS HANBHIIOK COIaJbHOIO 1 MPAaBHUYOKO
LiHHICTIO, a iX 3aXWCT 1 3a0e3neueHHs € MPIOPUTETOM JepXKaBH, IHCTUTYTIB BIAAH i
CYCIJILCTBA.

KoskHa JIfoiHa € BUIBHOIO 1 KOPUCTYETHCSI IPABOM HE OYyTH IMOHEBOJICHOIO, MA€E IPaBO
Ha 0coOMCTy CBOOOY Ta TiJHE XHUTTS, IPaBO Ha BUTbHE CIUIKYBaHHS i CBOOOIY MOTJISAIB, HA
BIJIbHY TBOPYY HisUTBHICTB.

KoskHiii imrouHi rapanTyeThest ii cBoO01a poOUTH Bee, 0 He 3a00pOHEHO 3aKOHOM 1 He
CIPUYMHSE HEBUIIPABJAHOI IIKOJIM NpaBaM 1 cBOOOJI IHINMX JIIOAEH, HIXTO HE MOXe OyTH
NPUMYIICHUH POOUTH Te, 110 He Nepe10ayeHo 3aKOHOJaBCTBOM.

ITocamoBi ocobu oprasiB Jiep>kaBHOT BJIa/IM Ta ITPAaBOOXOPOHHUX OPTaHIB MOXYTh JiTH
JIUIIE HA MiJCTaBi, B Me)XaX MOBHOBaXXEHb Ta y CHOCiO, mo nepexdadeHi KoHctutymieo ta
3aKOHaMH YKpaiHH.

KosxHa J10[jiHa BBaXKAETHCS JTOOPOMOPSIIHOIO, NOKM 1HIIE HE BU3HAYCHO B 3aKOHHOT
CHIIH CYZOBOMY piIlI€HHi.

[IpaBa i cROOOIM JTFOAMHY Ta IX TapaHTil BU3HAYAIOTH 3MICT 1 CIIPSIMOBAHICTh JisUTBHOCTI
nepkaBH. YTBEpIPKCHHS 1 3a0e3medueHHs mpaB i CBOOOJ JIOAMHHM € TOJOBHUM OOOB’SI3KOM
nepkaBu. JlepkaBa BINNOBiZae TIiepen JIOJUHOIO 3a CBOIO JiSUTBHICTH, 3000B’s3aHa
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BiJIIIIKOAYBATH NIKOJY, 3aBJaHy HE3aKOHHUMHU [ISIMH YH OC3isUTbHICTIO OPTaHiB BIAIM Ta iX
MOCAJIOBUX 1 CITy’)KOOBUX 0CIO».
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ABSTRACT
Volodymyr Tertyshnyk. Rule of Law and Democracy: doctrinal and legal problems of the
state formation of our time. The strategic goal of Ukraine is building a social legal State. If the goal is to
develop social legal State then the strategy must include the formation of the principles of law, the
creation of institutions of checks and balances against the retreat from the goal.
For constructive updates, the legislature should set the general constitutional rule — a citizen can
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be a member of the Parliament of not more than two consecutive terms. Regulations of the legislature
should be simpler and allow promptly take crucial laws. In the current legislation do not quite
successfully implemented the principle of legal state-the principle of distribution of power into
legislative, Executive and judicial, in order to provide reliable mechanisms of checks and balances against
possible abuse, of stagnation, inconsistencies challenges of time.

To ensure human rights, it is advisable to establish in Ukraine, its single National Court of human
rights, whose jurisdiction included as time consideration of actions of the person against the bodies of
State power of Ukraine and their officials.

In the implementation of constitutional and legislative reform, it is important to strictly adhere to
the principles of the rule of law, legal certainty, and in the legal positions of the European Court of human
rights, the principle of proportionality. Requires the development of a conceptual model of the new
Constitution of Ukraine and the procedure for its adoption by popular referendum.

While the Basic Law of the State, gets its jurisdiction directly from the people and becomes a
higher power, and the authorities are no longer able to change it on your own. The authorities should be
the law, and ensure the rule of law, the person and the citizen.

The adoption of the Constitution of the State through the national referendum is a legitimate and
effective way to harmonize the legislative power in General and in particular. While the Basic Law of the
State, gets its jurisdiction directly from the people and becomes a higher power, and the authorities are no
longer able to change it on your own. The authorities should not be «Supreme», and serve as the law and
ensure the rule of law.

Keywords: rule of law, constitutional process, referendum, local government.
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JIOKTOP IOPUIMYHHUX HAyK, mpodecop,
yneH-kopecnonaeHtT HAIIpH Ykpainu
(Hayionanenuii ynisepcumem « Odecvka
1opuduuna axademisiy, m. Odeca, Ykpaina)

TEXHOJIOI'TA TA EBPUCTHUKA AK CKJIAJOBI
MI3HABAJIBHOI IIAJIBHOCTI Y PO3CJIJTYBAHHI

VY craTTi JOCHiIKEHO POOIeMaTHKY TEXHOJIOTIYHOTO Ta EBPUCTHYHOTO ACHEKTIB PO3CIiyBaHHSI.
BimzHaueHo, moO y pO3CHigyBaHHI MOXHA BHIUIATH iH(oOpMamiiHO-Ti3HaBaJIbHUH, iH(OpMamiiHO-
MOIIYKOBHH,  TMPOLECyaNbHO-TIOCBIIUyBalIbHUN,  OpraHi3alliiHO-yNpaBliHCBKUH,  IICHUXOJOTIYHHH,
TEXHOJIOT1YHMI, eBPUCTHMYHMI Ta iHII acmektd wmiei aismpHOCTI. OOIPYHTOBaHO, IIO Mi3HAHHS B
poscnizyBaHHi cnenudidyHo 3 0OaraThbox O0OCTaBHMH, WI0 HOTO XapakTepu3yloTb. BuaineHo pucH
TEXHOJIOTIYHOTO Ta €BPUCTUYHOI'O XapaKTepy HisiIbHOCTI 3 pO3CHiayBaHHs 37104MHIB. CIiBBiJHOIIEHHS
[UX PUC Y CITIUUX JifX pi3He.

30KkpeMa, Y TOJIOKEHHSX, SKi CTOCYIOThCS JOMHUTY, OUTBIIOI MipOI0 BHKJIAJAFOTHCS TAKTHYHI
peKoMeHamii MI0A0 MPAaBWIBHOTO BUOOPY i BUKOPHCTAHHS Y TUMOBHX CIIJYUX CHTYAIlisIX BIAMIOBIIHUX
TaKTHYHUX NPUHOMIB, a B TOJOKECHHSAX IIOJ0 OIVISAAY OCHOBHA yBara MPUALIAETHCS TEXHOJIOTIYHUM
npaBmwiaM i cmigdoro. Bece me CBiAUMTH TMPO Te, IO MPOOJEMH TEXHOJIOTIYHOTO IMiAXOLYy [0
JOCH/KEHHsT 00’€KTIB KPUMIHAICTUKM — JiSUTBHOCTI 3 PpO3CIiIyBaHHS 3JIOYMHIB Ta 3JIOYMHHOT
IisUTBHOCTI  — HaOyBalOTh  3arajJlbHOMETOJIOJIOTIYHOTO 3HaueHHs. BojHowac, po3poOisitoun Ta
BHKOPUCTOBYIOUYH TEXHOJIOTIUHI IPOrpaMH pO3CIIiJyBaHHS, alrOPUTMH CHIAYMX i Ta TaKTHYHUX
omepariii, HEOOXiHO BMITH iX aganTyBaTH A0 YMOB KOHKPETHOI CIiguoi CHUTyamii, BHUSBIATH Ta
BpaxoByBaTH ii OCOOJMBICTH, 3HAXOJUTH ONTHMAJBHI 3aCOOM BHPIIICHHS I[TOCTABJICHOTO 3aBIaHHS.
OOrpyHTOBAHO, IO Y KOMIUIEKCHOMY IiAXOMI PO3YMIHHS TEXHOJIOTIHHOTO Ta €BPHUCTUYHOTO IiIXOIB,
YMiHHI TPaKTHYHOTO BHKOPHCTAHHS TEXHOJOTIYHOTO Ta €BPHCTHYHOTO (IIONTYKOBO-TBOPYOT'O) ACIEKTiB
CITiAYOT TisTbHOCT] BOAYaeThCs 3amopyKa yCHIIIHOTO TOCATHEHHS I[iJIel Ta 3aBAaHb PO3CIiJyBaHHs.

Knrouogi cnosa: mexnonocis, mexuika, makmuxa, pO3CIIOY8AHHS, MEXHONOSIUHUL NiOXIO,
espuUCmudHULL RIOXI0, KPUMIHATbHE NPOBAONCEHHS, KDUMIHATICIUKA.

© B. Timenxo, 2021
ORCID iD: https://orcid.org/0000-0002-2441-7535
Valeriy.tishenkol@gmail.com

188 ISSN 2078-3566


https://orcid.org/

Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

IMocranoBka mpodjemu. Po3ciigyBaHHs sBIIsi€ cO00I0 CKIaHy 6araTro(yHKIIOHAIBHY
JUSUTBHICTB, CHIPSIMOBaHY, HacaMmIlepel, Ha BCTAaHOBJICHHS CYTHOCTI PO3CIifyBaHOi mopii, ii
(aKTHYHUX Ta IOPUANIHO-3HAYYIIMX OOCTaBWH, BUHHHX Yy MPaBOIOpPYIIEHHI OCi0, a Takox
oci0, skuMm Oymo 3aBmaHO (pi3MUHOI, MaTepiaqbHOI Ta MOpaNBHOI HIKOAW. Y PO3CIiXyBaHHI
MOXKHAa BUAUIUTH iH(OpPMAIlifHO-TII3HAaBaIbHAHN, iHPOPMAaNifHO-TIONTYKOBHH, MPOIECyaIbHO-
MOCBITIYBAIGHUM,  OpraHi3alifHO-YIpaBIiHCHKHNA,  IICHUXOJIOTIYHWH,  TEXHOJOTidHHA,
eBPHUCTUYHUIN Ta iHII acmekTd wiel misutbHOCTI. KoXeH i3 HUX 3aciayroBye Ha OKpeMHH
HAyKOBUH aHami3. Y MPaKTHYHIA CHig4id AiSTIHPHOCTI BaXXJIMBO HE TITBKH YCBIIOMITIOBATH
3HAYYLIICTh KOYKHOTO 3 HA3BaHUX aCIEKTIB, aje i yMITH MPaBWIbHO 00 €THYBaTH iX B €JMHUMA
KOMIUIEKC CHUCTEMHO-ISJIbHICHOIO 1 MpPaBOBOTO MiAXOJIB Yy MpOIeci po3CiigyBaHHS IO
KO’)KHOMY KPUMIHAJIBHOMY TIPOBaIXKECHHI.

Anajni3 myOaikamiii, B IKMX 3amMoYaTKoBaHO BUpimeHHs uiei mpo6uemu. Oxpemi
aCTeKTH  JOCIIDKCHHsS Ti3HABAIBGHOI  JISUTBHOCTI  CHIJUOTO BiOMi 3aBASKH pOOOTaM
C.Tonyncekoro, b. IllaBepa, C. IloramoBa, A. BinGepra, C. MitpuueBa, P. BenkiHa,
O. BacmmpeBa, O. Konecniuenka, B. Komvaxoga, 1. JIysrina, O. Eiicmana, M. CeniBaHoBa Ta iH.

BonHowac 3acazgm TEXHOIOTI Ta €BPUCTHKH K CKIAIOBUX Mi3HABAJIBHOI MISUIBHOCTI Y
poO3CligyBaHHI KPHMIHANBHUX TIOPYIICHh MOTPEOYIOTH OKPEMOTO OCTIKCHHS Ta
¢dbopmyBaHHS.

Mera gocCIimKeHHs, Pe3yIbTaTH SKOTO IOJaHO y Lill CTaTTi, mojsrana y GopMyBaHHI
3acal TEXHOJIOTii Ta EBPHCTUKH SK CKJIAMOBHX Ii3HABAJIBHOI MisUTBHOCTI Yy pO3CIHiTyBaHHI
KpUMiHaJIbHUX TOPYLICHB.

Buxknan ocHoBHoro marepiany. IIporiec po3KpUTTs i po3ciilyBaHHS KpUMIHAJIBHUX
MOPYILEHb 32 CBOEIO CYTTIO € Mi3HAaBaJIBHOIO JisutbHiCTIO. [IpoTe mi3HaHHS B pO3CIiigyBaHHI
cnenudivyHo 3 0araTb0X 00CTABHUH, 110 HOTO XapaKTePU3YIOTh.

[Mo-mepriie, mi3HAHHS Y PO3CIiyBaHHI 31HCHIOETHCS CTOCOBHO TMOiH, 1O CTAIUCS B
MHUHYJIOMY, @ TOMY Ma€ TOJIOBHO PETPOCIIEKTUBHUI XapakTep. Tox mi3HaBaHa KPHMiHAJIBHO-
pelleBaHTHA IO TOCIIIKY€ETHCS 32 O3HAKaMU, SKi BIATBOPIOIOTHCS B 11 HACHIAKAX y BUTIISII
MIEBHUX 3MiH y 30BHIIIHFOMY CEpEelOBHINI, OOCTaHOBII — CIiJaX y IIMPOKOMY CEHCi CIIOBa, i
BKa3yIOTh Ha MOXIIMBI YMHHHUKH Mi€l TMOAil, MeXaHi3M, 4ac Ta iHII OOCTaBMHH, a TaKOXK
3arnonissHy (Qi3MYHNM 49U OPUANIHAM 0co0aM MmIKoAy. BomHodac cimimuuii MOXKe CTHKATHCS 3
HACIIKAaMH, O3HAKaMH 3JI0YMHY, SKHH e 3aKiHYeHO, a00 3JI0YMHHA MisUTBHICTH IIE TPHBAE,
Mae OyTH NpOJOBXKEHA, IO CBIMYUTH MPO TEPCIEKTHUBHUII, MPOTHOCTUYHUI XapakTep
Mi3HAHHS.

[Mo-mpyre, nocymoBe poO3CIiAyBaHHS 3IIHCHIOETHCS CHELiabHO YINOBHOBaXEHUMHU
cy0’exTamu: ciimgumm, JnizHaBadeM, pokypopoMm (ct. 214 KIIK Vkpaiuu). Kpim toro, 3akon
BKa3ye Ha KEepiBHHMKA OpPraHy IOCYIOBOTO PO3CIIAYBaHHS SIK Ha IMOCAI0BY 0CO0Y, B 000B’SI3KU
SIKOT BXOJMTh OpraHizailist 1ocymoBoro posciuigysansst (4. 1 ct. 39 KIIK).

[o-Tpete, mi3HAHHA TOJIl, IO PO3CHIAYETHCS, 3MIHCHIOETHCS «HE U1 cebe», a Mae
BCTaHOBJICHUH 3aKOHOM KiHIIEBUII ajpecaT — cyll, SKHH 1 BU3HaYa€ 3aKOHHICTh Ta ICTUHHICTb
foro pe3ynbrariB. [IpoMibkKHIMHE, ajie TeX BaXKJIMBUMH aJipecaTaMH, 10 BIUIMBAIOTh HA Iepeodir
Mi3HAHHS, € i 0araTo iHIINX YYaCHUKIB KPUMIHAIEHOTO MPOBAKCHHS, SIKI MAIOTh TIependadeHi
3akoHOM TmpaBa, OOOB’SI3KM Ta (YHKIIi: MPOKYpOp, CIIAYUH CyAHs, HAaYaIbHUK CIITIOTO
HiIpO3 ALy, MiI03pIoBaHKui, 0OBUHYBaYyBaHUH, aJIBOKAT, TOTEPILIHA.

[To-geTBepTe, Mi3HAHHA MiA Yac PO3CITITYyBAHHS 3IIMCHIOETHCS MUITXOM JOKa3yBaHHS
(ct. 84-102 KIIK), To6TO B 0coOmuMBil mporecyanpHiil ¢opMi, Ta mependadeHIMA B 3aKOHI
MpoIeCyalTbHIMH 3aco0aMu:  CHiTYMMH  (PO3LIYKOBHMHM) JiSIMH, HETJIACHUMH CJIITYUMHU
(pO3UTyKOBMMHM) MisIME Ta IHIIMMH TPOLECYaTbHUMHU JisIMH, 33 JOIOMOTOI0 SIKUX
BHSBISIFOTBCA, (DIKCYIOTBCS, 3aCBIAUYIOTHCS 1 TEPEBIPAIOTHCS MOKa3W, IIo 30mparoThes. llpu
LILOMY IIPEAMET PO3CIIiyBaHHs IHUPIINH, HiXk npeamer nokazyBaHHs (cT. 91 KIIK), ockinbku
MICTHTh ¥ Ti OOCTAaBMHH, SKi XO4Ya 1 € JIOMIOMDKHUMH, IPOMDKHHMH, aje HaJ3BHYAIHO
Ba)XJIMBUMH y BH3HAY€HHI HamNpsMy PpO3CITiTyBaHHS, po3poOli Bepcid, BHOOpI TaKTUYHHUX
NPUAOMIB, TIOIIYKY JuKepen nokasis [1, ¢. 23-24].

[Mo-m’siTe, mpouec IMmi3HaHHS y  JOCYAOBOMY  DO3CIifyBaHHI  OOMEXEHHH
NPOLECYAIbHUMH TEPMiHaMH SIK 3arajioM, TaK i CTOCOBHO OKPEMHX IIpOlecyajbHUX AiH Ta
3aXO0/IiB.

Ha3Bani ocoOnmBOCTI mTi3HABaJBHOI MiSUTBHOCTI y pO3CHiAyBaHHI, fK 1 came
pO3CiIyBaHHS 3arajoM, HOTO CyBOpa perjaMeHTallis, nepeadadeHa 3aKOHOM IOCIiIOBHICTh
YXBJICHUX TIPOIECYATbHUX PIlllEHb Ta X BUKOHAHHS CIIOHYKAIW ICSKAX KPUMIHAIICTIB JI0
IYMKH IIOJO «IOJIMIICHHS TEXHIKH PO3CIITyBaHHS Ha OCHOBI BHUPOOHHYOTO TpPaKTYBaHHS
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pobounx TpOLECiB OpraHiB  pPO3CIiIyBaHHS», OCKUIBKH IISUIBHICTH 3 PO3CIiTyBaHHS
aHaJIOTiYHA N0 BUPOOHMYOTO IIPOLECY HPOMHUCIOBUX MignpueMctB [2, c. 358-370]. Taxe
MOPIBHAHHA CIITY0I Ta BHPOOHHWYOI IiSUTBHOCTI 3rofoM Oyllo pO3KPHUTHKOBaHE, aje, SK
mpaBwiIbHO 3a3Hadae A. IlIMOHIH, y HBPOMY MICTHJIMCS 1 IMO3UTHBHI MOMEHTH, 30KpeMa
BHIULUIACSA TakKi BaXKIIMBI XapaKTEPHCTHKH, IO 3aCTOCOBYIOTHCS Y PO3CIiAyBaHHI, SK HOro
IUTAaHOBICTH Ta parioHamzamis [3, ¢. 33-36]. 3i cBoro 60Ky, 3a3Ha4MMO, IO Iie OyB MepIInit
KpPOK /IO PO3IIISAY IiSUTBHOCTI 3 PO3CIHiAYyBaHHS 3JI0YHHIB SK OCOOJHMBOI KPHMiHATICTUYHOI
texHouorii. [{lpoMy mepemyBano po3poOKa MUTaHb OpTaHi3allil Ta IUTaHyBaHHS PO3CIiTyBaHHS
[4-6], a 3rogomM — BHKOPHCTaHHS TMOJOXKCHb KIOGPHETHKM IIOJ0 MNPOrPaMyBaHHS Ta
anropuTMIi3allii AisSUTbHOCTI 3 po3ciigyBaHHs 3mo4nHiB [ 7-13].

[Monaneuie nocmimkeHHs: NpobiieM OoNTUMi3aii po3CIiiayBaHHs MPUBEJIO 10 BUCHOBKY
I10/I0 TOLIBHOCTI BUKOPUCTaHHS KaTeropii «TEXHOJIOTIA» Y BCIX PO3JiIax KPUMIHATICTHKH, a
TaKOX 3MiCTOBHOI XapaKTEePHCTHKH CITIAY0T Ta eKCIIepTHOI aisttbHOCTI [14-18].

VY migpyunuky «Kpuminanmictuka» 3a pepakuieto P. Benkina BuiineHo posminu
«KpuMiHamicTHuHa TeXHiKa Ta TEXHOJOTIsy, «KpuMiHaTicTHUHA TaKTHKA Ta TeXHOJoTis [19].
[Mosicuroroun Taki Ha3BH, P. BenkiH BUXOIUTH 3 TOTO, IO PO TAKTHKY TpeOa TOBOPHUTH JIMIIE
TOJi, KOJHM BOHA CIYTye 3acOOOM TIOAONAHHS CIITYMM MPOTHLII 3 OOKY MEBHOTO YYacHHKA
KPUMIHAJIBHOTO TPOBA/KCHHS, B IHIINX YMOBaxX MPOBEICHHS CIIIUMX Ail crocTepiraeThes iX
TIIBKH TeXHONOTiuHMMA Xapaktep [19, c. 85]. MoxkHa numie momaTH, IO MMif Yac MiATOTOBKH Ta
MIPOBECHHSA KOXKHOI CIIAYOro Mii MOXKHA BUAUIATH TAKTHYHHUH 1 TEXHOJOTIYHHH AacIekT,
BJIACTHBUI KOHKPETHIlM ciigdiil aii OifbLIOI YK MEHIIOK Mipor. 30KpeMa, y IOJIOKEHHSX
LIO/I0 TPOBENCHHS JAONUTY HABOJASATHCS TAKTH4HI PEKOMEHJAlil CTOCOBHO 3aCTOCYBaHHS
BIIMOBITHUX TAKTUYHUX MPUHOMIB, a B TMOJOXKCHHAX MIOJ0 OIAAY OuIbIIe yBard
MPUIUIAETHCS TEXHOJOTIYHUM TIpaBHJIAM il CII40T0. AJie y BCIX BHUIAIKaX TaKTHYHI
peKOMeHalil Ta TEeXHOJIOTIUHI NpaBHja MOBUHHI HAaOyBaTH ONTHUMAJBHOI'O MOEIHAHHS JUIS
YCHIITHOTO TPOBEACHHAS KOXKHOT CIIiTIO01 JIii.

Hyxe npoOJEeMHNM € THTaHHS NpO CIIBBIAHOUICHHS TEXHOJOTil Ta METOIUKH
poscminyBanHsa. Hampukinan, P. Benkin BBaxae, mo KpUMiHaJiCTHYHA METOJUKAa — L€
«CBOEpiHA TEXHOJOTISA Tpolecy po3cuimyBaHHs» [19, €. 84]. [ligTpumyrounm Mmoo IyMKY,
A. llIMoHiH nporoHye nepeiMenyBaTH po3in «KpuMmiHanmicTiuHa MeToankay Ha «TexHooris
po3ciigyBaHHs 37104dHIBY [3, ¢. 374-375]. 3 Takow MHPOMO3HUI[EI0 HE MOXHA MOTOJAUTHCH.
BBaxxaemMo, 110  KpUMIHQJIICTM4YHA  METOAMKA, SK  PO3IUTI  KPUMIHANICTHKH Y
3arajJbHONPUIHHATOMY HOTO HailMEHYBaHHI i PO3YMiHHI, OXOIUIIO€ SK TEXHOJOTIIO IPOIECY
pO3CIiyBaHHS, TaK 1 TEOPETHUYHI MOJOXKEHHS MLIOA0 CTPATEriYHUX 1 TAaKTMYHHUX 3aBJaHb
PO3CITiIyBaHHs, BUKJIA] KPUMIHATICTHYHUX XapaKTEPUCTUK aHAJI30BaHUX TPYI 3JIOYMHIB SK
TUNOBHX 1H(GOPMALIIIHUX MoJesel, MPUHIKIIB MOOYJJOBU OKPEMHUX METOAMK PO3CIIiyBaHH:,
X cTpykTypH, Knacudikarii, ananramnii 0 po3ciiayBaHHs 110JJ0 KOHKPETHOTO KPUMIiHAIbHOTO
MIPOBA/KEHHS T iH.

OTxe, Y KO)KHOMY PO3JiJi KPUMIHATICTUKH HEOOXiTHO BHIUIATH TEXHOJIOTIUHI aCIIeKTH
Ti€l ranmy3i inhopMaiiiHO-i3HABAIBHOT JisUTbHOCTI, sIKil e po3in npucssueHuii [20].

Bce me cBiqunTh mpo Te, M0 MPoOJIEMH TEXHOJOTIYHOTO MiIXOAY IO TOCHIKEHHS
00’€KTiB KPAMIHANICTUKA — TISUTHHOCTI 3 PO3CIIiyBaHHS 3JI0YHHIB Ta 3JIOYAHHOI MisDTBHOCTI —
HaOyBarOTh 3arajlbHOMETOIOJIOTTYHOTO 3HAUCHHS.

30KpemMa, TEXHOJIOTisl BXOAWTH B MOHATTS Ta MpPEAMET KPUMIHATIICTUKH SK HAyKH MPO
TEXHOJIOTi1 Ta 3ac00M MOUTYKOBO-ITI3HABANBHOI TiSUTBHOCTI y BUSIBIICHHI Ta PO3KPHUTTI 370YHHIB
[21, c. 21]. KpuminamicTidHA TEXHOJOTISI BHOKPEMITFOETHCS SIK y3aralbHIOK09a KaTeropis s
BU3HAYEHHS BUYEHHS MPO 3acO0M Ta CHOCOOM Ii3HaHHS moxii 3moumny [22, c. 108],
PO3TMIISIAETHCS SIK OJIHA 3 OKpeMHuX Teopidl kpuminamictuku [23, €. 64—73]. IIponoHyerbes
TAaKOX BHKOPUCTAHHS TEXHOJIOTIYHOTO TMiJIXOMy B HAYKOBHX pO3pOOKax, 30Kpema JuIs
noOyJ0BH OKPEMHX METOAUK poscitinyBanns [16, ¢. 111-124].

TexHosoriuHMH XapakTep MiSUIBHOCTI 3 PO3CIIiTyBaHHs 3JI0YHMHIB Bi[3HAYA€THCS TAKIMHU
pucamu: 1) cHCTeMHicTh, IO Tepeadayae IIECIIPIMOBAHICTE Ha PO3KPUTTS 3JI0YMHIB SIK
3arajbHOI0 CTPATETIYHOTO 3aBAAHHS PO3CIIITyBaHH, 8 TAKOXK BUPIIICHHS OKPEMUX TAKTHYHUX
3aBJaHb; 2) opraHisamiiiHa ONTHMaJIBHICTh, 1[0 MICTHTH YiTKY B3a€MOII0 CIII4Oro 3 yciMma
YYacHHKaMH PO3CIiAyBaHHS; 3) MpOrpaMyBaHHs PO3CIiayBaHHS Ha OCHOBI BpaxyBaHHS HOTO
eTamy Ta BUXIJHOI CJiI40l cUTyallii, MOCTAHOBKH TAKTUYHHUX 3aBJIaHb, a TAKOXK BU3HAYCHHS
KOMIUIEKCY 3aco0iB Ta MeTOAiB iX BHpimeHHS;, 4) BH3HAYEHHS AITOPUTMIB BHPIIICHHS
KOYXHOTO TaKTHYHOTO 3aBJaHHS y TIEBHIM TOCTIZOBHOCTI Ta B3a€MO3B’S3KY CIITUUX Ji Ta
TaKTHYHUX OTIepallii.
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Bignaroun Hale)xHe TEXHOJIOTIYHOMY IIJIXOIy /0 PO3CIiAYBaHHS 3JI0YHMHIB, MOCTAE
MUTAHHSA: YW BHYEPIYETHCS XapaKTEPUCTHUKA MiSUIBHOCTI 3 PO3KPHUTTS Ta PO3CIiTyBaHHS
37109MHIB ii TEXHOJIOTIUHICTIO?

Jns BiAmoBimi Ha 1[e 3amUTaHHS 3BEpHIMOCA IIE pa3 A0 OMUCY OcoOIHMBOCTEH
Mi3HABANBHOI MISTTBPHOCTI mix Yac po3ciigyBaHHA. Ock sk mpo ne mume B. Konosanosa: «Y
PO3MOPSAHKEHHI CIIAYOTO € AESKi CITIIN Ta BiIOMOCTI, aHAJII3YIOUH SIKi BiH TOBHHEH BiTHOBHUTH
KapTHHY TOTO, IO BimOyBaeTbcs y BCi i1 ckimamHocTi. ToMy po3ymoBa i mpoliecyaibHa
ISUTBHICTB CIIAYOTO BiOYBA€THCSA B YMOBaX, KOJM HE BHIHO HU3KH MPHUPOIHHUX IPHUYNHHHUX
3B’SI3KIiB, 3HHUINCHI YM 3aMACKOBaHI CIiI{, BIJHOCHHHM MK peUaMH 1 TMOMISIMHU IMOCTAIOTh
HEpIJIKO y TEepeKpydYeHOMY BHIJISAL, a CYTHICTh, L0 BiJOYBAa€TbCs y MAESKUX BHIAJKaX,
crniotBopeHa. Le BU3HaUae Xapakrep MisUTBHOCTI CITiTYOT0 SK Mi3HABaJIbHOI» [24, C. 6].

Otxe, Mmi3HaBaJIbHA AISJIBHICTD y PO3CIIiIyBaHHI y OaraTb0X BUIaJKax YyTpy/JHEHa Yepes
nedinut iHGopMarllii, a HasBHA y PO3MOPSKCHHI CIIiAYoro iH(opMallisi Moke He BiIIOBITaTH
JificHOCTi, TOOTO OyTH TNOMHIIKOBOIO 3 HHU3KH INPHYMH CYO’€KTHBHOTO Ta 00’€KTUBHOTO
XapakTepy. 3 caMOro MOYaTKy PO3CHiAyBaHHS CIIIAYOMY JIOBOIUTHCS 3aiiMaTHCS MOLIYKOM
HOCIiB TOTpiOHOT iHpOpMaii, BHIoOYyBaTH, po3MHU(POBYBATH, IHTEPIPETYBATH, OI[IHIOBATH Ta
MEPEeBIpATH, TPOLECYaTbHO 3aKpIIUTIOBATH Ta 3acBiqd4yBaTH ii, TpaHCHOPMYOUH HOCIT
iHpopMmanii y mKepemna pokasiB. ToMmy, HaroiomyrYd Ha OCOONHMBOCTI Mi3HaBaJIBHOL
ISUTBHOCTI B PO3CIiAyBaHHI, MH TOBOPHMO IIpO 11 iHQOpMAIIIfHO-TIOITYKOBHI XapaKTep.

He tpeba 3a0yBaty, mo kKoxHa cy0’€KTHA MOis, Y TOMY YHCIi 3JI0OYNHHOTO XapakTepy,
KOXKHa KpHMiHaJbHA CUTYyallisl, 3 KO CTHKAETHCS CIIMYMH, — IHAMBIAYyaJbHI Ta HETIOBTOPHI.
[MopiBHIOIOYM OAHOpPiNHI MONIl 3/0YMHY, MOKHA BIA3HAYUTH IX CXOXKICTh Y JESKUX
oOCTaBMHaxX, IO Ja€ 3MOry IX THINI3yBaTH Ta pPO3POOJIATH THUIIOBI KPUMIiHAIICTUYHI
XapaKTEepUCTUKH, THIOBI MOJEINi, THIIOBI MPOrpaMH Ta aJrOPUTMH PO3CIiTyBaHHS, THUIIOBI
peKoMeHaaIi Tomo. AJie KOHCTATaIlisl TIEBHOT CXOXKOCTI (HampUKia:, y crnocoli BOMBCTBA 3a
JIOTIOMOTOI0 BOTHENIAJILHOT 30po1) He 03Ha4ae, M0 METOAM PO3KPUTTS TaKUX 3JI0YHHIB OyAyTh
omHaKOBI a00 aHaNoTiyHi, ab0 MOXXHA CJINO BHKOPHCTOBYBAaTH THIIOBI IIPOTpaMHU
po3ciigyBaHHS Takux BOMBCTB. Lle He macTh moTpiOHOTO pe3ynbTary. JlOBOANTHCA 3HAXOAUTH
Ti 0COOJHMBOCTI, SIKi 1 HANAIOTH Wil MOJIl YHIKANBHICT, a BUSBUBINU IX, BA3SHAYUTH HUTOUKY,
10 BEJE J10 1i pO3Tra/IKy.

I ocb TyT Tpeba BUKOPHCTOBYBATH HE TUIBKH METOIH (POPMABHOI JIOTIKH, a i MeToI!
€BPUCTUYHI — CHPSMOBaHI Ha MOMIYK 1 BHHAHJIEHHS HAWKOPOTIIMX UIISAXIB BHUPIIIECHHS
BUHHMKHEHOT0 200 MMOCTaBJICHOT0 HECTAHAPTHOIO 3aBJaHHs. B 1IboMy pa3i moTpiOHO roBOpUTH
npo TBopye (MPOAYKTHBHE) MHUCIEHHS B MpOLECI po3ciijyBaHHs 3704nHIB. Take MHUCIEHHS
BiZI3HAYAETBCS TMiJ] Yac BHPILICHHS Mpo0JeM HOBHX, HECTAHNAPTHUX Uil CyO €KTa
IHTEJIeKTyallbHUX 3aBJaHb 1 CYIPOBOJDKYETbCS OTPUMAaHHSIM MPOAYKTUBHHUX HIYKaHUX
pesynbraris [25, ¢. 316, 536].

[Mpuknagom TBOpYOro (MPOAYKTHBHOTO) MHCIEHHS € METOJ] BEpCYBaHHSA, SKHH
CKJIaIa€eThes 3 (QOPMyBaHHS NPHITYIIEHb PO CYTHICTH PO3CHiAyBaHoOi moii Ta ii o6cTaBuH, a
TaKOX IEPEBIPKU INX IPHUITYIICHb.

Heo0xigHO HATONIOCHUTH, IO EBPUCTUYHUMA, TBOPUYHMA ITiIXil HEOOXITHUI HE TITBKHU IS
BHpIIICHHS OKPEMHUX CKJIAJHHUX 3aBJaHb i3 BHCOKHM pIiBHEM HEBH3HAYEHOCTI, a W y BCiil
JUSUTBHOCTI 3 PO3CIIilyBaHHS 3JI04MHIB 3arajoM. «SIKIo ciiiuuii He BUSBJIsIE TBOPYOCTI I1i]] Yac
po3CiiyBaHHS, BiH CTa€ peeCTpaTopoM THX (HaKTiB, MO JIekKATh HA TOBEPXHI SBUIA» —
3asznavae I'. Sopin [26, c. 148].

BucnoBku. Hacamkinenp Ttpeba 3a3HAYWTH, IO TEXHOJOTIYHMHA 1 EBPUCTHIHHN
XapakTep PO3CHiAyBaHHS HE CylepedaTh OJHE OJHOMY, a TepeOyBaroTh B OJHIN IUIONIMHI
Mi3HABAILHOT [isSBHOCTI 1 mepemdavaroTh iX KOMIUIEKCHE BUKOpHUCTaHHS. Hampukian,
Mi3HAHHS CYTHOCTI Ta OOCTaBUH IIOXil, IO PO3CHIAYETHCS, 3IIHCHIOETHCS 3a JIONMOMOTOIO
BUCYBaHHS 1 mepeBipku Bepciif. Cama  Bepcisi € IPOAYKT pO3YMOBOI AiSIIBHOCTI cy0’eKTa y
BUTJISII NPUIYIIEHb (TinoTe3), HMOBIPHICHUX MOSCHEHb, 370TafiB, (aHTa3ii, gKi, 3 OJHOTO
OOKy, € pe3yJbTaTOM YsBH, a 3 IHIIOIO — HACIiJKOM JIOTIYHMX OIlepalii, IpaBuiI
KOHCTPYIOBaHHS Ta NPaKTHYHOI nepeBipku [27, €. 17-29]. JlocnimkeHHs mi3HaBaIbHOT QyHKIIT
Bepcii IPOJOBXKY€EThCI. 30KpeMa, B JIiTepaTypi po3poOIIsIoThCsS OCHOBU BEPCIHHOTO aHaMi3y SIK
po0o40i METOAMKM Ta TEXHOJIOTIi y 3arayibHill CTPYKTYpi KPHUMiHATICTUYHOTO IOCHIKEHHS
[28]. Baranphi prcu po3yMOBOi isUIBHOCTI TEXHOJOTIYHOTO Ta EBPHUCTHYHOTO XapakTepy
MpUTaMaHHi i MeToxy MonemtoBans [29, ¢. 89].

Omxe, po3poOIAIOYM Ta BHUKOPHUCTOBYIOUM TEXHOJOTIYHI TPOTpaMHU PO3CIiTyBaHHS,
JTOPUTMH CIITYHMX M Ta TAaKTUYHUX OIEpariii, HeoOXiMHO BMITH iX aganTyBaTH JO YMOB
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KOHKPETHOI CJIi40i cuTyauii, BHSBISATH Ta BpaxoBYBAaTH il OCOOJIMBICTH, 3HAXOIHTH
BiJINIOBITHI 3aCO0M BUPIIICHHS MOCTABICHOTO 3aBAaHHA. Y KOMIUICKCHOMY ITiJIXO/Ii PO3yMiHHS
TEXHOJIOTIYHOTO Ta €BPHCTUYHOTO ACIIEKTiB Mi3HAHHS, B YMiHHI NPAKTHYHOTO BUKOPHUCTAHHS
TEXHOJIOTIYHHAX Ta €BPUCTUYHUX (IIOITYKOBO-TBOPYHX) METOIIB i 3ac00iB CIIiA4Y0i MisSUTBHOCTI
BOayYaEeTHCSA 3aMOPYyKa YCIIITHOTO JOCATHEHH LiJIeH Ta 3aBIaHb PO3CIiTyBaHHI.
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ABSTRACT

Valeriy Tishchenko. Technological and heuristic aspects of the investigation. The article
examines the problems of the technological and heuristic aspects of the investigation. It was reported that
in the investigation there are information-cognitive, information-retrieval, procedural-certifying,
organizational and managerial, psychological, technological, heuristic and other aspects of this activity. It
is substantiated that knowledge in the investigation is specific in many circumstances that characterize it.
The features of the technological nature of crime investigation activities are highlighted. The author has
clarified that the provisions relating to interrogation are more of a tactical recommendation for the
application of appropriate tactics, and the provisions regarding the examination, more attention is paid to
the technological rules of the investigator’s actions.

It has been explained that all this indicates that the problems of a technological approach to the
study of objects of criminalistics — activities to investigate crimes and criminal activity — acquire general
methodological significance. It has been emphasized that when developing and using technological
investigation programs, algorithms for investigative actions and tactical operations, it is necessary to be
able to adapt them to the conditions of a specific investigative situation, to identify and take into account
its peculiarity, to find the appropriate means of solving the task. It has been shown that an integrated
approach to understanding the technological and heuristic aspects, the ability to practically use the
technological and heuristic (search and creative) aspects of investigative activity is seen as the key to the
successful achievement of the goals and objectives of the investigation.

Keywords: technology, technique, tactics, investigation, technological approach, heuristic
approach, criminal case, criminalistics.
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JTIOKTOP IOPUIUYHUX HayK, mpodecop
(Aninponemposcokuii depoicasnuil ynisepcumem
eHympiwnix cnpas, m. J{ninpo, Yxpaina)

OPTAHIBAIIMHO-TAKTUYHE 3ABE3IIEYEHHSA
JAOIUTY I YAC PO3CJIAYBAHHA KPUMIHAJIBHUX
IPABONOPYIIEHD Y COEPI TYPUCTUYHOI TISAJIbHOCTI

OKpecieHO aKTyallbHi THTAaHHA TaKTHYHOTO 3a0e3NeYeHHs IPOBEJCHHS OKPEeMHX CIIIYnX
(po3IIyKOBHX) Iii, 30KpeMa IOMHUTY, il 4ac PO3CIigyBaHHSI KPUMiHAJIBHUX MPaBONOpPYyLIEHb y cdepi
TYPUCTUYHOI JiSTIBHOCTI 3 ypaxyBaHHSAM Cy4acHHUX MNOTpeOd MpaBOOXOPOHHOI MpakTHKU. Haromorreno Ha
MOCTIfHOMY OHOBIICHHI TaKTHKH TIPOBEICHHS JONUTY YYACHUKIB KPUMIHAIBHOTO TIPOIECY
(T g03pI0OBaHOTO, CBiKA, IMOTEPILIOr0). PO3KPUTO MOHATTA W CYTHICTH TaKTHKH AONHTY Ta BHIH
TaKTUYHHUX MPUHOMIB, IO HafYacTilie 3aCTOCOBYIOTHC IIiJ] Yac JOIMUTIB MMi03PIOBAaHNX Y KPUMiHATEHAX
MPOBAKEHHSX BKa3aHOI KaTeropii.

HaronomeHo Ha TaKTHYHUX HPOPaxyHKax Ta IMOMMJKAX, SIKTX NPUITyCKAIOTHCS CIIA4i Mix dac
HPOBEJICHHS MpoliecyanbHOT fii. 3anponoHoBaHO MPaKTHYHI PEeKOMEHIALT 11100 HaHOIIbII epeKTHBHOT
oprasizarii i TAKTHKHU [IPOBEACHHS JIOMHUTY Y KPUMiHAJIBHUX MIPOBAIKCHHSIX.

Knwuogi cnosa: kpuminanvii npagonopyuients, mypusm, mypucmuuna OislbHicmy, MaKmuyHull
npuiiom, 0onum, c8i0oK, NOMePRINuLl, ni003PI8aAnUIl, RPOMUJIsL PO3CAIOYBAHHIO, CLIOYI (PO3ULYKOSI) Oil.

IMocranoBka mnpoduaemu. TypucTHyHa AisSUTBHICTH € OJHUM 3 OCHOBHHMX HaIpsIMIiB
PO3BUTKY HalliOHAIBLHOI KyJIbTYpH 1 €KOHOMIKH YKpaiHH. 3a OCTaHHE JecATHpiuds 1 cdepa
JismbHOCTI  (raimy3p) HaOupae 3HauyHMX O0OEpTiB Ta TIpUBEpPTaE 3HAYHI 1HBECTHIHHI
HaJIXO/UKEHHS 3 OOKy ¢i3WuHMX Ta IOpuaAnYHUX oci6. Po3BuTok BiacHOI TypUCTHYHOT
iHppacTpyKTypy Ta 3pOCTAaHHS TYPUCTUYHOTO TOTEHIialy, a TaKoXX BUXiJ YKpaiHH Ha
MDKHApOJHY TYPUCTHYHY apeHy OJHOYaCHO 3yMOBMJIM BHCOKY KOHKYPEHIIIO cepes cy0’€KTiB
TYPUCTHYHOI TiSUTBHOCTI, SKi, HA NUIAXY JO OTPUMaHHS HaANpUOYTKiB, CTaNU AiTH BCyleped
3akoHy. [Topsiz 3 HUBIIBHO-TIPaBOBUMH BiJJHOCHHAMH, II0 BPEr'YJIbOBaHI HU3KOIO HOPMATHUBHO-
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MPAaBOBUX AaKTIiB, CTaJM BYUHATUCS PI3HOMAaHITHI 3m0oumHHI mii. Chiguili mpakTHIi Bimoma
JIOCTATHSI KUIBKICTh KPUMIHAJIBHUX HPaBOIOPYIIECHb, OB SI3aHUX 3 TYPUCTUYHOIO JISUIBHICTIO.
Cepen Takux IaHIBHE MicIle TIOCifae MaxpaiicTBO Ta 3JI0YHMHHI Aii y cdepi miamprueEMHUIITBA,
KOHKYPEHTHUX BiJHOCHH Ta IHIIOI TisSUTBHOCTI CyO’€KTiB TYpHCTHYHOI Tajy3i, TOB’s3aHOI 3i
CTBOPEHHSIM YMOB T O€3IePEIIKoTHOTO BeAeHHS Oi3HECy Ta OTPUMAaHHS HaIIPUOYTKIB.

OcTtaHHIM YacoM 3JI0YMHHI il HEpiIKO 3MiHCHIOIOTHCS MiJ MPUKPUTTIM TypU3My abo
BHACTIOK (YHKITIOHYBaHHS TYPUCTHYHOI MAisUTBHOCTI. Yepe3 MHUTHUN KOpIOH YKpaiHH
ocobaMu, SKi MAacKyIOTBCS MiJ TYpPHUCTiB, HEPEMIIIyIOTbCA KyIbTYPHI ITIHHOCTI, OTpYWHI,
CHIILHO/III0Y], BUOYXOBI peuoBHHH, 30posi abo Ooenpunacu, HAPKOTHYHI 3aCO0H, TICUXOTPOIIHI
peuoBuHM 200 danbpcudikoBaHi Jikapchbki 3acobu. [ix MPUKPUTTSIM TYPUCTHYHOI JisUTBHOCTI
TPOMAJISH BCE YaCTillle 3aTy4aloTh 0 TPYAOBOI abo cekcyanbHOi ekcrutyarairii [ 1, ¢. 20].

Taka npuOyTKOBa MisJIBHICTH INpPHBEPTA€ BEIMKY YBary 1 JigepiB KpHUMiHaJIbHUX
yrpymnoBaHb, $IKi, MalOYd KOPYMIIOBaHiI 3B’S3KM B NPAaBOOXOPOHHUX OpraHax, OpraHax
JIep>)KaBHOT BIAAM W YNpaBIIHHS, PEali3oBYIOTh HOBITHI 3JIOYMHHI CXEMH Yy TYpPHUCTHYHOMY
Oi3Hecl.

AHajiz nyOJaikauiii, B fKHMX 3al04YaTKOBAHO BHpilleHHA Wi€i npodaeMHu.
Oprani3amiifHO-TaKTHYHI OCOOJIMBOCTI TPOBEICHHS IOMUTY YYaCHUKIB KPUMIHAIBHOTO
npouecy (Ii03pIOBaHOTO, CBiJIKa, MOTEPIIJIOro0) AOCHTh I'PYHTOBHO OKPECICHO B HAyKOBHX
po3poOkax ydeHHX-KpUMiHaJicTiB, 30kpema B. baxima, P.Benkina, B. Becenbcpkoro,
I'. 3yiikona, B. KonoBanosoi, B. Ky3smiuoBa, M. TTopy0oga, B. JlykameBuua,
€. Jlyk’saunkoBa, M. CanteBcbkoro, P. Cremanroka, B. Timenka, C. UepHSIBCHKOTO,
B. lllenitbka, M. SI6n0koBa Ta iH. [IpoTe TakTHKa TOMUTY y KPUMIHAIBHUX MPOBAKCHHSX 32
(akTaMK KpUMiHAJIbHUX MPABOMOPYIIEHh y cdepi TYpUCTHYHOI MiSJIBHOCTI Maibke He
po3po0dIsIacs.

IleBni HaykoBi mocnimkenHs npooawtu lO. Benreposa, I'. 3axaposa, T. Kasrora,
A. Hecrepoga, O. Kiiumenko, H. [TaBmoBa, M. PiOyH, oqHak Ha CHOTOMHI 3aJIMINA€THCS HA3KA
CKJIATHUX TUCKYCIHHMX MUTAaHb MO0 TPOBEICHHS MOMHTIB pi3HOI KaTeropii ocid mim wac
poO3cIiayBaHHA KPUMiHAJIBHHAX MTPABONOPYIICHB Y cepi TYpUCTHIHOI AisTTHHOCTI.

MeTor0 cTaTrTi € BHCBITICHHSA aKTyaJbHHUX IIMTaHb OpTraHi3alifHO-TAKTUYHOTO
3abe3neueH s IPOBEACHHS JONUTY IIiJ] Yac pO3CiiyBaHHS KPUMiHAJIbHUX IPAaBOIOPYLICHb y
cdepi TypHCTHUHOT IISUTBHOCTI 3 ypaxyBaHHSAM CyYaCHHX HOTpeO MPaBOOXOPOHHOI IPAKTHKU
Ta HaJaHHS JI€BUX NPAKTHYHUX PEKOMEHJAliil 110J0 HaiOUIbIl eeKTHBHOI opraHizamii i
TaKTUKH MPOBEJCHHS I[i€l MPOIeCyanbHOT .

Buknax ocHoBHoro wmarepiany. 3a mnepion 30-piuus He3aJleXHOCTI YKpaiHu
TypucTH4YHa cdepa AisUIbHOCTI HaOyna Benukux MacmrabiB. TypucTuyHa ramysb crana
HaAWOUIBII MEPCIEKTUBHOIO Ta BHCOKOAOXIJHOIO TMOPS 3 IHIIUMH Tajly3sMH EKOHOMIKH
nepxaBu. [IpoTe B yMoBax €BpoiHTerpaliiiHuX Npolecis, Mo BinOyBalThes B YKpaiHi, chepa
Typu3My TiepeOyBa€ y CTaHi TUHAMIYHHAX 3MiH.

MosxHa norogutucs 3 gymkoro I'. 3axapoBoi, o BHCOKa MPUOYTKOBICTh TYPUCTHIHOTO
6i3Hecy B YKpaiHi € CIIOHYKaJbHOIO OCHOBOIO JUIS MAaCOBHX 3JIOBKHBAHb Ta OOCPHEHHS UyXKHUX
KOIITIB HA CBil BIIACHUHA PaXyHOK HEJOOPOCOBICHHUMHU CYO’ €KTAMH TYPHUCTHYHOI NiSTBHOCTI.
Kopucrytounch 3HauYHMM MONMTOM HAaceJIE€HHs Ha OTPHMAaHHSA TYPUCTHYHUX TypiB 1
PI3HOMAaHITHUX TYPUCTHYHHX ITOCIYT, BUKOPHCTOBYIOYH HEJIOCTATHIO 00I3HAHICTh IPOMAJISH Y
i cdepi, 3MOYUHI ONTYKYIOTh TPOMAJSH, SKi BUSBIIN Oa’kaHHS OTPUMATH IIEBHI MOCIYTH Y
chepi TypusMy, TUM CaMHM 3aBJAl0YM OCTAHHIM 3HAYHOI SK MaiHOBOi, TaKk 1 MOpaJbHOI
ko 2, ¢. 23].

Cepen ycix KpUMiHAIBHUX HPaBONOPYIIEHb, IO 3IIHCHIOIOTHCS y cdepi Typusmy,
3HaYyHE MiCIle MOocifae maxpaicTBo. 3a OQIMIHHMMH CTaTUCTHYHUMH JaHUMH OQdicy
I'enepanpHoro mpokypopa Ykpainu, B 2014 p. oGmikoBaHo 41 814 ¢akriB maxpaiicTsa,
2015 p. — 45653, 2016 p. — 45 764, 2017 p. — 36 650, 2018 p. — 33 136, 2019 p. — 32 156,
2020 p. — 26 595.

[Ipore ouiHuTH peayibHI MacmTabM IaxpaiHCbKUX TNPOSBIB JOCHTh CKJIAIHO YeEpe3
BUCOKY JIATEHTHICTh W TOHKY MEXY MiX IHMBIJIBHO-IIPAaBOBHMH Ta KPHMiHaJIbHO-ITPABOBHMHU
BiJHOCHHAMH. 3Ba)Kal0UM Ha Iie, MEPLIOYEPrOBUM 3aBJAHHAM IIPABOOXOPOHHHMX OPTaHiB €
e(heKkTHBHE 3aCTOCYBaHHS KPUMIHATICTUYHUX 3aC00iB, MPUHOMIB 1 METOIB OOPOTHOM 3 TAKUMU
IIaxpaiCTBaMHy, a TaKOX BH3HAYEHHS UITKOI OpraHizamii i TaKTUKW NMPOBEINCHHS KOMIUIEKCY
cmimuux (posmrykoBux) nii, HCPJI, omnepaTuBHO-PO3MIYKOBUX 3aXOdiB Ta  IHIIMX
opraHizamiiHHX 3aXO0JiB I Yac iX po3ciixyBaHus [2, c. 24].

Ha mimcraBi aHamizy KpUMiHAJIGHUX MPOBAHKCHb 3a ()aKTaMH TPOTHIPABHUX Ti y
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ctepi TYpUCTHYHOI TisTIBHOCTI, MOKHA 3pOOUTH BUCHOBOK, IIIO MEPEBAKHA KIIBKICTh JTOMUTIB
BinOyBaeThCsl 3a KOHQUIIKTHOI CHTyalil, 30KpeMa: a) Mil03pIOBaHi BiMOBIISIIOTHCS JaBaTH
Oynp-sKi MMOKa3aHHA a00 HAaNalOTh HEmpaBauBi cBimueHHS — 95 %; 0) BHCYBarOTh HEINIPABIMBI
anmibi, fKi TMEpEeBIPUTH CIiAIOMY IOCHTh CKIagHO — 38 %; B) BINIMBAIOTh HAa CYMIIIHHHX
YY9acHHUKIB KPHUMIHAJIFHOTO TIPOIECY, OCOOIHMBO WIEHIB 3JIOYMHHOTO YTPYNOBAHHA, SIKi
TIOTOIVUTMCS CIIBIIPALIOBATH 31 CIHiguuM — 72 %; T) HOCTIHO 3MiHIOIOTH CBOI IMOKa3aHHSI —
69 %; m) HamararoThCsI NMPHUXOBATH MEXI MOIHPOPMOBAHOCTI Ta BCTYMAIOTh y «Iiamor» 3i
CHIAYUM 3 METOI0 BU3HAUCHHS HAsBHUX y HHOTO JOKA3iB TOIIO. 3BKAIOUM HA €, JOMHT ITiJ
Yac po3ciIilyBaHHs 3JI04HHIB Y cepi Typu3My CyNpPOBOIKYETHCS IEBHUMH CKJIATHOIIAMH, SIKi
MOB’s13aHI HacaMmepea 3 HEOOXITHICTIO BOJIOJIHHS OPI€HTYBAJIHLHOK 1H(OPMAINE II0I0
3JI0YMHHOI MOJii, @ TAKO)K HOPMATHBHUM DPETYJIIOBaHHAM TYPUCTHYHOI TiSUTBHOCTI. 3 OTIIsAdy
Ha IIe, CJIiTYOMY HEOOXiJTHO JOCHTh PETEIbHO TOTYBATHCS /0 JOMUTY Y TaKUX MPOBAIKCHHSIX.
30KkpemMa, BUBYEHHIO MIUIraloTh HE TUIBKM MaTepiald KPUMIiHAJIBHOTO NPOBA/DKEHHS, a U
HOpPMATHBHI aKTH Ta CIeIialibHa JiTeparypa.

ITix 9ac miATOTOBKY O JOMHTY CJiT4Wil IIOBMHEH BUPILIUTH MATAHHS IOJ0 3aTy4CHHS
cnemianicra. lle moB’s3aHo 3 THM, IO HpoLeAypa yKIaJaHHA yroj y cdepi TypuctuanOoi
IOISUTBHOCTI, a TaKoX (YHKIIOHYBAaHHS IMIATPHEMCTB TYPUCTHUIHOTO OOCITyrOBYBaHHS Mae
nepHy crenu¢piky. CBoedacHe BHSBICHHS MOJMJIMBUX NPOTHUIPABHUX i abo MEBHUX
MOPYIICHb B iX pOOOTI MOXIMBE JHIIE 3aBISKH BHUKOPHCTaHHIO JOIOMOTH CHELIaNiCcTa.
3amydeHHs cIemianicTa JO3BOJUTH CIIMYOMY NPABIIBHO BU3HAYUTH MEXaHI3M 3JiHCHEHHS
NPOTUIPABHUX Mil, BHU3HAYUTH INPEIMET JONUTY Ta c(OpMyBaTH KOJIO 3alUTaHb, SKi
MIiJIATal0Th 3’ ICYBaHHIO.

Ha nymky 1O. BenrepoBoi, hopmyIiioBaHHS BaXKJIMBHUX 3allUTaHb Mifl 4ac MiArOTOBKH 10
JIOIHNTY, 3’SICYBaHHS PI3HOMaHITHHX JeTajel, a TaKoX MPOTHO3YBaHHS MOXJIMBOI NMOBEIIHKU
YYaCHUKIB KPUMIHAJIBHOTO MpOLECY 3 0OpaHHAM LIUISAXIB pearyBaHHs Ha KOKHMU 3 BHIIAQJIKIB,
CIPUATHME SKiICHOMY HOTO MIPOBEACHHIO Ta 3aM00iraHHI0 MOYKITHBIH IPOTHIIT pO3CITiTyBaHHIO.

3 ycporo ob0cary 3i0paHuX BiZOMOCTEH MO0 3JI0YHHHOI MOJil MOTpiOHO BimiOpaTH Ti,
10 HAJeXAaTh 10 MpeAMeTa IOMHTY. Ix HeoOximHO MIPaBUJIHHO OLIHWUTH Ta HAWOULIBII TOBHO
BUKOPHUCTaTH i dYac pomuTy. Ha mipcTaBi BH3HAUEHOTO TpeaMeTa AONUTY  CIiAdui
(dopMyIIIOE 3amMTaHHS JUI  JIONUTYBAaHOTO Ta OOMpae CHCTEMY TAaKTHYHUX TPHHOMIB
(xomOiHaIIii).

ITix yac pomuTy CiIigUOMYy HEOOXiIHO BpaxOBYBaTH 1 XapaKTEPUCTUKY OCOOH
norepmisoro. [TorepniiMMu BiJ MpoTUNPaBHUX Ail Y cepi TypHUCTHUHOT ISUIBHOCTI MOXYTh
OyTn He JuiIe rpoMajisHu YKpaiHu, aje ¥ rpoMaisHU IHIIMX JepKaB — IHO3eMI, SKi
TUMYAacOBO B MeXax BWU3HAYEHUX YroJl 3 HaJlaHHS TYPUCTHYHUX IIOCIYr IepeOyBaloTh Ha
TEpUTOPIi HAIIOT JAePXKaBH, JJIsi OTPUMAHHS BKa3aHOT'O TYPHUCTHYHOTO HPOJYKTY, ajle, CTaBLIM
KEPTBAMHU IAXPafiChKUX CXeM, TakK i He OTpUMaid obiIsHi iM TypucTHuHi ocayru [3, ¢. 135].

3a Takoi cuTyallii BHHHKaE HEOOXiTHICTh BYACHOTO 3aly4eHHS O MpPOIeCyalbHOI il
nepexiiajiaya, SKuii 3Ha€ MOBY KPHUMIHQJIBHOTO CYZOYMHCTBA i MOKE JOBECTH TPOMaJSTHUHY
IHIIOT JIepXKaBW OCHOBHI MOJOXKEHHS YKPaiHCHKOTO 3aKOHOAABCTBA IIiJI 4Yac MPOBEICHHS
JOTINTY.

3BaXkarouM Ha Iie, IUIKOM MOKHa moromutucs 3 mymkoro T. binenuyk i H. I[1aBioBoi,
IO MiATOTOBYI 3aXOJH IOJO IPOBEJICHHS JOMUTY € OCOOJMBO BAaXIUBUMH, OCKIIBKH
MOBTOPHUII JOTIUT 1HO3EMIB € JOCUTh yckiaaHeHuM. Lle moB’si3aHO 3 OOMEXEHHUM Yacom
nepeOyBaHHS 1HO3eMI]I Ha TepuTopii YKpaiHH. KO MAONWTYBaHMM € TIPEACTaBHHUK
KOHCYJBChKOT a00 AMIIIOMAaTHYHO! YCTaHOBH, TO HOTO MOBTOPHHH JONHT Yepe3 OCOOIMBHi
MIPaBOBHII CTATyC MOXe IMPOBOAMTHUCS Y Pa3i BHHATKOBUX oOcTaBHH. IIpoTe okpecieHi mpaBoBi
cTaTycl O0co0M 1HO3eMIlsl 3ajexaTh BiJl TEBHUX BHUAIB paTH(IKOBAHUX Y KpaiHOIO
MDKHApOIHHUX TPABOBHX aKTiB, IO 000B’SI3KOBO HEOOXIJHO BPaxOBYBATH ITiJ] 9aC MPOBEACHHS
3 IOTEPIITMMH 1HO3EMISIMH OKPEMHX MPOLECYAIbHUX i, y TOMY Yici it nonuty [4, c. 95].

BaxnuBe 3HaueHHS Mae€ 1 BH3HAUCHHS IIOCIIZIOBHOCTI NPOBEAEHHS NONWTIB Yy pasi
BUKPUTTA KPHUMIHAJIBHOTO YIPYNOBaHHS, WO 3MIHCHIOE TPHUBANLY 3JIOYMHHY JMiSUIBHICTH Y
TypucTHUHIH cdepi. CKaHiCTh IHOTO 3aBAAaHHA IOJIATaE y JATEHTHOCTI B3a€MOBITHOCHH MK
YIEHAMH 3JIOYMHHOTO O0’€/IHaHHS, YUM 1 TOSICHIOIOTHCS YHCIICHHI NMOMMWJIKM y BH3HA4€HHI
OifiCHOTO CTaTycy 3aTpUMaHHX. XapakTep TaKWX BIOHOCHH A€ 3MOTY CIIITYOMY BHIUIATH
JigepiB yrpymoBaHHS (OpraHi3aTOpiB KOHKPETHHMX KPHMIHIBHUX IPaBOIOPYIICHB) Cepeln
IHIINX aKTUBHHUX YJICHIB IPYNH Ta MPOCTHX BUKOHABIIB. CIiunii TOBUHEH OJIEPXKATH MOBHY
iHhopMaILlif0 TPO KiMBKICTh 3JOYHUHINB, MPO il W (QYHKIT KOXKHOTO INJ Yac yYHHEHHS
MPOTUTIPABHUX [i. 3Bakarouwm Ha 1ie, CHiAYUid TIOBMHEH BpaxOBYBaTH OIICPATHBHY
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iHpOpMaIlif0 Npo JiJepa 1 WICHIB 3JOYMHHOTO TPYNyBaHHS (CKJIaJ 3JIOYMHHOI TpyIH) Ta
BYMHEHI HUMHM KPUMIiHQJIbHI TPaBONOPYLICHHS, WO JO03BOJISIE 3aBYaCHO BH3HAUYaTH JIHIIO
MTOBEIiHKH 3JIOYMHIIIB Ha JOCYIOBOMY CII/ICTBi, MOTUBU H CIIOCOOHM BUMHEHHS MPOTHIIPABHUX
Iifl, CTOCYHOK A0 THX YM IHIOUX JOKa3iB Ta 3amo0iraTé ITOMOBJICHOCTSM MiX CO0OM0 Ta
cBinkamu (motepminmmmu). Taky iH(opmarito MO)XKHa BHKOPHUCTOBYBATH JJISI BHCYHCHHS
cmigaux Bepciii abo BHOOpPY HM3KHM TaKTHYHHX TNPHHOMIB monuty. Aje iH(opmaris, ska
OTpHMaHa OINEPAaTHBHUM IUIIXOM, Yy BHUNAAKy BHUKOPHCTaHHS B KPHMIHAJIbHOMY IpOIEC,
000B’A3K0BO MMOBHHHA MICTHTH BiZIOMOCTI IIpO PKEpeso, 3 SKOTro BOHA Oylla OTpUMaHA, UL

[lix yac omuTyBaHHS NpaUiBHUKIB OpraHiB INPOKYpaTypH Ta CIIAYMX IiAPO3JLIIB
HarrionaneHOT moOJiIii BCTAHOBJICHO, IO 1O HAHOLIBII MOMIMPCHUX TAKTHYHUX MPUHOMIB, SIKi
BUKOPHCTOBYIOTBCS Y TPAaBOOXOPOHHIM MpakTHLi 3 pO3CIIAYBaHHA KPHUMiHaJIbHUX
NPaBOINOPYIIEHh Yy cdepl TYpUCTUYHOI [isUIbHOCTI, BOHH BIJHOCATH: BCTaHOBIICHHS
nicuxosoriuHoro kKoHTakTy — 100 %; BukiaganHs nokaszanb y ¢opmi BisibHOT po3noBiai — 95 %;
noctaHoBky 3anutab — 100 %; crBopeHHs Hampyru — 51 %; BUKOPHCTaHHS PI3HUX TEMIIiB
nmoruty — 27 %; cocTepeskeHH 3a MOBEIIHKOI0 TOUTYBaHOTO — 48 %; mpen’ sBJICHHS JOKa3iB
— 94 %; BukopucTaHHS (akTopy panToBOCTi — 73 %; akTyamizamito 3a0yToro y mam’ sTi
nonutyBaHuX — 41 %; cTBOpEeHHS ysIBICHHS IO iHGOPMOBaHICTh ciigdoro — 85 %; po3nosiap
CHIIYUM Bepciii Mpo yduHeHuH 3109uH — 12 %; npuxoByBaHHSA MeX 1HPOPMOBAHOCTI CII1T90TO
— 67 %; BukopucTaHHS KOH(QIIKTIB y 3104YMHHOMY yrpynoBaHHi — 92 %; 3acTocyBaHHS
HAYKOBO-TEXHIYHUX 3ac00iB — 33 %.

[Ipote, 3a naHMMHU BUBYEHHS MPAaBOOXOPOHHOI NMPAaKTUKH, MOXKHA KOHCTaTYyBaTH, LIO
Oinpuricte chmimuux (67 %) He 3aCTOCOBYIOTH BECh CIEKTP TAKTUYHHX NPUHOMIB (TXHIX
KoMOiHalliif), 10 HanpanboBaHi CJIiJY0I0 NPAKTHKOIO Ta PEKOMEHIO0BaHI KPUMIHATICTHKOIO.

BcTaHOBNICHHS ICHXOJIOTIYHOTO KOHTAKTY 13 OMUTYBAaHUM BHMarae BiJ| CJ1iJ40r0 3HaHb
Horo mcnxosorii Ta BpaxyBaHHS 1HIMBIyalbHO-TICHXOJIOTIYHHUX SIKOCTEH, IICHXIYHOTO CTaHy B
MOMEHT IIPOBEACHHS JOIHTIB, JKUTTEBOTO 1 3I0YMHHOTO JJOCBiNY Ta IHIIMX 00CTAaBHH, IO HOTO
XapaKkTepu3ytoTh. [ICHXONOTIYHMH KOHTAKT 3aBXIM Mae€ IBOCTOPOHHIH XapakrTep, HOTo
BCTAaHOBJICHHS 1 MIOTPUMAaHHS 3aJICKHUTH SK BiJl CIIAYOrO, Tak i BiJ JOMHUTYBAHOTO, Xoda
iHiliaTHBa MOBUHHA HAJIeKATH ciigaomy [5, ¢. 123].

[ig wac momuTy HEOOXiTHO CIIOCTEpIraTH 3a TOBEIIHKOK JIOMHTYBAHOTO Ta MOTO
ncuxoQi3iogorivHUMK  peakiisMu. Take crocTepekeHHs1 03BOJISIE BUSBUTU Hempasiry abo
HEBIAMOBIAHICTh y #Oro mokasaHHsX. 111 30BHIIIHI IPOSIBM HE MAlOTh TOKA30BOTO 3HAYCHHS, a
SIBJISIFOTH COOOI0 OpIEHTYBaNbHY iH(OpMaIlilo, SIKy MOXHA BHKOPHUCTOBYBAaTH JJIsI PO3POOKH
NPUIOMIB JIONIHTY.

3Ba)kal0YM Ha TPUBAIICTH MPOTHIIPABHOI JIIsSUILHOCTI Y cdepi Typu3My, OKpeMi erizoan
KPUMiHaJIbHUX MPABONOPYLIEHb «HAIIAPOBYIOTHCS» y TaM’SITi JOMUTYBAHOTO OJUH Ha IHIIUMA.
3BiJICH JOCUTh CKJI/IHO TIOBHICTIO BIATBOPUTH KapTHHY 3JI0YMHHOI MMOJIIT 33 KOXKHUM €I1i30/10M
okpeMo. ToMy BUHHKa€e HEOOXIAHICTh aKTyali3allii 3a0yToro y mam sTi JOIHTYyBaHUX.

Sxmo mnortepminmii a60 CBiIOK 3a0yBarOTh TMeBHI (HaKTH WIOAO TWOMIl 3JI0YHHY,
HEOoOXiTHO BHKOPHCTOBYBAaTHM TakKi TAaKTHYHI NMPUHOMH IONMTY: IOCTAHOBKA HAraayrouux
3allMTaHb; JEMOHCTpAIlii pPEYOBHX [OKa3iB Ta IHIIOI MaTepiamizoBaHOi iH(opMAIi;
OTOJIOIIEHHS IT0Ka3aHb IHIIMX 0Ci0, JOMMT Ha Micli mofil Ta iH. Hanpukian, sKimo noTepniani
HE TIaM’siTae Ha3BU TYPUCTHYHOTO areHTCTBA, IO OYJIO pOo3MIIlIEHO Ha BUBICII o¢icy 10 TOTO
MOMEHTY, SIK areHTCTBO 3HUKIIO, MOXHA HOMY Mokaszatu (ortorpadii, 3amponoHyBaTH 1e pa3
MEPErITHYTH 3MICT TOKYMEHTIB, sIKi BiH mignucysas. [loTepminuii Moxe He maM’sITaTH aipecH
TYPUCTHYHOTO areHTCTBA, aje 3asBIsi€, [0 MOXKE [OKA3aTH, JIe¢ BOHO pO3MillleHe. 3a TaKux
00CTaBHH MOYKHA BHIXaTH 3 MMOTEPITIIAM Ha MicIie moii [6, ¢. 20].

CTBOpeHHsS ysBICHHS NpPO iH(OPMOBAHICTh CIIJUOTO 3AIMIIAETHCS OCHOBHHUM
TaKTHYHUM ITPUHAOMOM 3a HasIBHOCTI JIOKa3iB, SIKI MAIOTh ICTOTHI IPOTaIMHU B MOMEHT JIOTIHTY.
Take BpaxKeHHS y IIiI03PIOBAHOTO CTBOPIOETHCS MUIIXOM JEeMOHCTpauii iH(opmMoBaHOCTI
CJIYOTO TPO MEBHI E€Mi30[M MPOTUIPABHOI IISUIBHOCTI, 3B’SI3KM 1 CIIOCOOM HOTO >KHUTTS,
MPUYMHA BiIMOBU CBiIKIB (ITOTEPIiNMX) Bil JaBaHHS IIOKa3aHb, INPEH SBICHHSA JOKa3iB,
OTOJIOIICHHS! TOKAa3aHb IHIIMX WIEHIB TpynH. AKIEHTYBaHHS Ha IEpLIMX HENpPaBANBUX
BIJIOMOCTSIX, TTOBiJOMJICHUX ITiJ03PIOBAHUM, CTBOPIOE B HHOTO BPKEHHS MPO Te, MO CJIiTINI
Ma€ JTOCUTH MOBHY 1H(OpMAIIio PO 3T0YMHHY OiSUTBHICTD Y TYPUCTUYHIN cdepi.

Cepen ycix YYacHHKIB KPUMIHAJILHOTO TMPOLIECY TMOTEpHin € Oinbll 3a BCiX
3aIliKaBJICHAMH Y BCTAHOBJEHHI OO0 ’€KTHMBHOI ICTMHM 1 TIPUTATHEHHI BHUHHHX O
BixmoBigameHOCTi. Ha mymky P. Benkina, moTepmiiauii Bipi3HAETHCS BiJ iHIIMX YYaCHHKIB

ISSN 2078-3566 197



Hayxkosuii ¢icnux J/IYBC. 2021. Cneyianonuii sunyck Ne 2

MIPOLIECY THM, IO 3JI0YMHOM OYJIO MOPYIIEHO HOro npaBa Ta OXOPOHIOBaHI 3aKOHOM 1HTEpECH,
TOMY BiH 1 3alliKaBJICHUH y pe3yibraTax cnpaBu. Llg 3aIikaBieHICTh, a TaKOXX MOXXJIHBICTb
MTOMIJIKOBOTO CHPUHHATTS (PaKTiB BHACHIJOK OOCTaHOBKH MOJil Ta HeOE3NeKH, sKiii BiH Mir
TiAIaBaTHCS, NIOBUHHA OyTH BpaxoBaHa IIiJ] 4ac JONHTY Ta OIIHKH HOTO MoKa3aHb [7]. MoxxHa
morogutucs 3 0. BerrepoBoto, mo iHOAI 0co0H, AKi BBaXKalOTh ceOe MOTEPIIINMHU, MOXKYTh
MIPUXOBYBATH JEsIKi (paKTH, IO CTABIATH MiA CyMHIB CYMIIIHHICTB iXHIX Aiif. Y 14 % Bumnanxax,
ocobu, SKi 3asBIIOTH PO BUMHEHHS CTOCOBHO HUX MPOTHIIPABHUX Mill y chepi Typusmy, cami
MOXYTh MaTy MPHIETHICTH 10 IuX Aiil. [Ipraomy 10 % oci6 MOMHIKOBO BBaXae, 10 CTOCOBHO
HUX 31iHCHEHI 3mounHHI Aiil. [Ipubdnmu3Ho 4 % 0ci0 HaBMHCHO MOAAIOThH 3asBY PO BUMHCHHS
IOZI0 HUX 3JO0YHHY JJIS TPUTSITHCHHS IO BiNMOBINAJIBHOCTI KOHKYPEHTIB Yy TYPHUCTHYHIM
JisuibHOCTI a00 3 MeToro moMcTH. Taki cuTyanii 37e01IpIIoro OyBaroTh i yac 0(OPMIICHHS
Bi3, CTPax0OBOK, KOJIM TIOTEPIiJi HABMHUCHO IMITYIOTh CTPAaXOBHI BHIIAJ0K 3 METOI0 OTPHMaHHS
CTpaxoBUX BHIUIAT. TakoX € BHIAJIKW, KOJIM Yepe3 XaJIaTHICTh OcCiO, sKi BiANOBITAIOTH 3a
0e3IeKy y TYpUCTHYHOMY Oi3Heci, BAHUKAIOTh BUIIAJKH TPaBMaTH3MY, MaCOBHX OTPYEHB, 1HIII
mofii, MO MAalOTh TSDKKI HACHIAKU U1 TYpUCTiB. A BTIM iHOAI TYPHUCTH 3BHHYBadYyIOTh
cy0’€KTiB TYPUCTUYHOI TiSUTBHOCTI, TAMYACOM SIK MOXKYTh CaMi CIIPOBOKYBATH TaKi MOIii.

3BaXkato4M Ha Iie, i 9ac AONMUTY MOTEPIUINX CIIAIOMY Tpeba KPUTHIHO CTABUTHUCH 10
iXHIX [TOKa3aHb Ta 31CTABIATH 3 IHIIMMH JJOKa3aMH, HASIBHUX Y KPUMiHAJILHOMY NTPOBAKEHHI.

[Tig yac mOMUTY MiTO3PIOBAHUX MOLITHHO 3aCTOCOBYBATH TEXHIUHI 3aCO0M, IO CTBOPIOE
CIPUATIMBI YMOBH ISl OJIEpXKaHHS IOKa30BOi iH(opmarii, mo3Boisie (QiKCyBaTH HE TiTBKU
MOKa3aHHs, ajle W «IICUXOJIOTIYHHUI KIIIMaTy, y IKOMY BOHHM OyJIM OTpPHUMaHi, Ta MCHXOJIOTIYHO
BIUIMBA€ Ha 3JIOYMHLIB. Bka3aHuil TaKTHYHMN TPHHOM JOLIIBHO 3aCTOCOBYBATH IiJ 4ac
NPOBEJCHHS TPUBAJIMX 3a YacoM JONUTIB, PO3CIIAYBaHHS CKJIaJHUX OaraToemi3ogHuX
KpUMiHaJIbHUX TPOBA/XKCHb, ONHTIB YWICHIB 3JJOYMHHUX YrpynoBaHb (1X JIiiepiB) He3aJIeKHO
BiJl CTaTyCy 0COOM y CKJIaJli KpUMIHAIBHOTO YTPYIOBaHHS Ta 1H.

PosrnsgHyTi TaKTHYHI TPUHAOME JONHUTY HE MOBHUHHI OYTH i30JO0BaHHMH OAWH BiJ
omHOTO. MaficTepHicTh 1 npodecioHali3M CIIT4oro TOJsIrae B TOMY, MOIOO BiH,
BHKOPUCTOBYIOUH yCi MpHUIlOMH ¥ 3aco0HM, MIr MpaBMJIBHO iX CIUIAaHYBaTH, TOTYIOUYHCH 1O
JOTINTIB, BMITH BapifoBaTH HUMHU IiJ Yac IOMHTIB, BiIMOBIITIOUYNCH BiJl OAHUX i MIEPEXOASIIN
JI0 1HIINX, 3Ba)KAI0YM Ha CIIJUy CHUTYAIilo, IO CKJIANacs Ha IIEBHOMY €Talll po3CciiayBaHHS
[5, c. 143].

BucHoBkM. 3aranoMm opraHizaiis po3ciilyBaHHs KPUMIiHAJIBHHUX IPaBONOPYIICHb Y
chepi TypHUCTHYHOT MISUIBHOCTI BiJPI3HSETHCS MEBHUMH CKIAJHONAMH 1 CHEHU(DIKOI, SKI
3YMOBJICHI TIEBHUMH OOCTaBUHaMH, OCO0OI0 3JIOYMHIS Ta MeEXaHi3MOM  YYMHEHHS
NpoTUNpaBHUX. be3yMOBHO, LEHTpajbHE Micle cepeil YCiX JpKepen AOoKa3iB MOCialoTh
[MOKa3aHHs YYaCHHUKIB KPUMIHAIBHOTO MPOIIECY, 10 HAOyBarOTh (pOpMHU J0KA3iB JIHIIE Y pasi
JOTPUMaHHs IpaB, cBOOOJ Ta 3aKOHHUX IHTEpECiB 0ciO, siKi BOJOAIIOTH iH(opMaliero mpo
0co0y 370YMHI, 3I0YMHHY IOJiI0, Ta IPaBMIBHOTO X IpolecyansHoro odopmieHHs. OqHak
IiJ 9ac MPOBEACHHS JONHTIB MiA03pIOBaHMUX (MOTEPILINX, CBIJIKIB) MiJ 9ac PO3CIiTyBaHHS
KPUMIHAJBHHUX TPABOMOPYIICHb y chepi Typu3My MpaliBHUKA CIIAYUX MIAPO3ALTIB IOl
HEpiZIKO CTHKAIOThCA 13 TPYIHOIIAMM OpTraHi3allifHOro, IPOIECYaIbHOTO W TaKTHYHOTO
XapakTepy. 3BajKalouM Ha Iie, Oe3 BOJONIHHS CIAYUMH iH(QOPMAIE€0 MO0 OCHOBHHX
npuiloMiB, METO/IB Ta CIIOCOOIB MPOBEICHHS JONUTIB Pi3HOI Karteropil ocib, a Takox
crenuiky KpUMiHAIBHUX MIPABOIOPYIIEHs BKAa3aHOI KaTeropil 3a0e3meunTy mBHIKE U SIKicHE
pO3CiigyBaHHs JOCUTHh CKiIanHo. Ll cuTyallist 3yMOBJIeHa TUM, 110 332 TaKHX YMOB JOCYIOBE
po3ciinyBaHHS BiIOYyBaeThCs B yMOBax iH(GOpMAIiiiHOT HEBU3HAYEHOCTI.
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ABSTRACT

Kostyantyn Chaplynskiy. Organizational and tactical support of interrogation in the
investigation of criminal offenses in the field of tourist activity. It has been emphasized that the
investigation of crimes in the field of tourism has certain specifics due to the circumstances and
mechanism of this crime. A special place among all other sources of evidence is occupied by testimony,
which takes the form of evidence only in the case of observance of the rights, freedoms and legitimate
interests of persons who have information about the event of a criminal offense and their proper
procedural design. However, during interrogations in the investigation of crimes related to tourism,
investigators often face difficulties of both procedural and organizational and tactical nature. The most
significant problem is the lack of time for full preparation for the interrogation, with the study of
legislation in the field of tourism, taking into account all the circumstances to be established and drawing
up an interrogation plan. The use by investigators of the full range of tactics recommended by
criminology and developed in practice is also not used to a sufficient extent. Investigators lack the time
and technical ability to accompany the process of obtaining evidence by audio or video recording. For the
most part, suspects withdraw their testimony after some time on the grounds that it was obtained as a
result of psychological pressure or physical influence. While audio and video materials could help to
refute these statements and prove the legitimacy of the actions of the person conducting the interrogation.

It is noted that when interrogating victims, witnesses, suspects in criminal proceedings related to
tourism, the investigator should be critical of their testimony and compare them with other evidence. It is
important for the investigator to establish whether the interrogated are in a business relationship with the
head of a tourist or hotel-restaurant enterprise and what their nature is. This need is due to the prevalence
of situations where persons who declare themselves as witnesses are involved in criminal acts.
Recommendations on the most effective organization and tactics of interrogation in proceedings of this
category are given.

Keywords: criminal offenses, tourism, tourist activity, interrogation, tactical reception, witness,
victim, suspect, counteraction to investigation, investigative (search) actions.
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BJAOCKOHAJIEHHS KPUMIHAJIbHOI BIINNOBIIAJIBHOCTI
3A 3JIOYMHU MPOTU OCHOB HAIIIOHAJIbHOI BE3ITIEKU YKPATHU:
MPOBJEMMU TPAHC®OPMAIIIl KPUMIHAJIBHOI'O 3AKOHO/JJABCBA
B CYYACHHUX YMOBAX

[poaHanizoBaHO MPOEKT HOBOro KpnmiHambHOTO KOAEKCY YKpaiHHM B YacTHHI 3alpOIIOHOBAHUX
CYyTTEBUX 3MiH MIOAO0 BIAMOBIJaNbHOCTI 3a BYMHEHHA 3JIOYMHIB TIPOTH JEp>KaBHOI Oe3MeKu.
[IpoananizoBaHo KpHMiHaJIbHE 3aKOHOAABCTBO KpaiH-uiIeHiB €Bporeiicbkoro Coro3y, SKHM BCTaHOBICHO
BiJITIOBiaTbHICTD 32 3JIOYMHH MPOTH JIEPKABHU, MPOTH HALlIOHAIBHOI O€3MeKH, MPOTH HaIlil.

3a pesynbTaTaMH aHaNi3y OCHOBHUX moNiokeHb KoHcrurymii Ykpainu, 3akoHy Ykpaiaum «IIpo
HalioHaNbHY Oe3neky YkpaiHm», Crparerii HamioHanbHOI Oe3nekd YKpaiHH, KpUMiHAJBHOTO
3aKOHOJIABCTBA JNedknX Kkpain-wieHiB €C Ta kpaiH-wieHiB HATO aBropu 3poOHiaM BHCHOBOK IIOJO
HEOoOXiTHOCTI CYTTEBOTO AOOMpaIfoBaHHsA MpoekTy HoBoro KK Vkpainm B wacTwHI BH3HAa4eHHS 00’€KTa
BIMIOBITHUX 3JI0YHHIB, niependaueHux [IpoexTom, sikimM Oyne BukoHaHe 3aBaaHHs KK YkpaiHu oxopoHsITH
CcoLiabHI MIHHOCTI, SIKi CTAaHOBJISATH MPIOPUTETHI HALIOHAJBHI 1HTEpeCH YKpaiHH, 3 METOI0 3a0e3MeueHHs
3aXHUILIEHOCT] JIEPKABHOTO CYBEPEHITETY, TEPUTOPIANBHOI LUTICHOCTI, IEMOKPATHYHOTO KOHCTHUTYLIITHOTO
Ny Ta iHIINX HallilOHAJIBHUX 1HTEepeciB YKpaiHu Bij peaJbHUX Ta MOTEHIIHHAX 3arpo3.

KoncratoBano mpo HEOOXiTHICTH BHECEHHS BIQIOBIAHUX 3MiH [0 YHHHOTO KpHMiHaIBEHOTO
KOJIeKCYy YKpalHM 3 JOTPHMaHHSM HasBHOI HayKOBOi IIKOJIM KPUMIHAIBHOTO TpaBa y cdepi 0XOpOHU
HaIllOHaJbHOI Oe3MeKku Ta 3a YMOBH 3ailydeHHs (axiBUiB miei cdepw, ski (axoBo i MOCHIIKYIOTS.
30kpeMa, TMONOKeHHsT po3ainy | «31MoYnHM MPOTH OCHOB HAIIOHANBHOT Oe3nekd YKpaiHu» JOIIBHO
Y3TOAMTH 3 €BPOINEHCHKIM JJOCBIIOM, HANPAIIOBAHHSMHM BiTYM3HIHUX (axiBLiB y ramy3i KpEMiHAIEHOTO
npaBa Ta BHM3HAYCHHUMH MPIOPUTETAMH peajbHUX Ta MOTCHIIWHUX 3arpo3 HallioHaNbHOI Oe3MeKH
Ykpainu, Bu3HaueHux Pamoro HaioHaapHOT Oe3MeKd i 00poHH YKpaiHH.

Knrouosi crosa: kpuminanvha 6ionogioanbHicms, KPUMIHAIbHE 3AKOHOOABCMBO, 30YUHU NPOMU
0CHOG HAYIOHANLHOI be3neKu, 3104UHU NPOMuU 0epiicasi, 3N04UHY NPOMU HAYIOHANLHOI be3neKu, 310YUHU
npomu Hayii.
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IMocranoBka mpo6semu. CydacHa Mozens Tio0amizanii 3yMOBWJIa HOBI BUKJIHKH
HaI[lOHANBHIN Oe3meri YkpaiHu Ta ii HalllOHANBPHUM iHTepecaM. BimmoBimao Ha 1e Oyio
yxBajenHs B 2018 pomi HOBOi penmakmii 3akoHy Ykpaimm «[Ipo HamioHanmpHY O€3meKy
VYkpaiHny», SKUM BH3HAUYE€HO OCHOBH Ta MPUHIMIN HAIIOHAJIBHOI Oe3meKw i 000poHH, i Ta
OCHOBHI 3acaJii [ep>KaBHOI TIIONITHKH, IIO TapaHTYBaTHUMYTh CYCIIJIBCTBY 1 KOXHOMY
TpOMagsIHUHY 3aXWCT Bin 3arpo3 [1], Ta Crparterii HamioHampHOi Oe3mekn YKpaiHu, sKy
3atBepmkeHo y 2020 pomi Ykazom IlpesmmenTta Ykpainm [2], me BH3HAUEHO IIOTOYHI Ta
MIPOTHO30BaHI 3arpo3W HaLiOHAJBHIA Oe3memi Ta HAmiOHANBPHUM iHTepecaM YKpaiHu 3
ypaxyBaHHSIM 30BHIIIHBOIIOJIITHYHNX Ta BHYTPIIIHIX YMOB, cepej IKUX TpeOa BUILUINTH:

— 3aroctpeHHsi 3maraHHs Mik CrnomydeHumu Illtatamu Amepuxu i Kutalicbkoro
Haponnoro PecryOmikoro 3a cBitoBe nizepcTBo. [locuineHHS Mi>KHApOAHOI KOHKYpeHMil i3
3aCTOCYBAaHHSIM YCiX IHCTPYMEHTIB HalliOHAIBHOI CHIIM — TIOJIITHKO-TUIIJIOMaTHYHHUX, BOEHHHX,
eKOHOMIYHHUX, iH(pOPMANifHO-TICHXONOTIYHNX, Kibep3acoGiB. i HACHiAKM BUABIAIOTHCA Y
Cximniii €Bponi, Ha bmmspkomy Cxoxi i y IliBuiunili Adpuni, [liBnenHo-Cxignid Asii,
ApKTHII, B IHITUX perioHax;

— 3POCTaHHS BHKJIHUKIB TPAaHCATIAHTHYHIH Ta €BPOICHCHKIA €JHOCTI, IO MOXe
CIPUYHHUTH €CKaJallil0 HASBHUX | BUHUKHEHHS HOBHUX KOH(QUIKTiB. CHTyali€l0 HaMaraeThCs
ckopuctatucs Pociiiceka @enepariis, ska MpoAoBXKye 30poiHy arpecito mpoTu YKpaiHy;

— Pociiiceka @enepantiss A7 BIIHOBIEGHHS CBOTO BIUIMBY B YKpaiHi HpPOIOBXKYE
riOpugHy BiffHY, CHCTEMHO 3aCTOCOBYE TONITHYHI, CKOHOMIYHi, iH(pOpMAamiiHO-TICHXOJIOTIYHI,
Kibep- 1 BO€HHI 3aco0u;

— TOCHWICHHS yrpymnoBaHb 30poiiHux cui Pociiickkoi @expepariii Ta iX HaCTyHmaabHHMA
MOTEHLIaJl, peryJisipHe MPOBE/ICHHS MacIITa0OHUX BIMCHKOBHUX HaBYaHb MOOJIHM3Y AEPIKABHOTO
KOpJIOHY YKpaiHH, 10 CBIAYUTH PO 30€PEIKECHHS 3arPO3H BifiCEKOBOTO BTOPTHEHHS,

— 3pOCTaHHs MiJiTapu3alii TepUTOpiii THMYacOBO OKyIoBaHOi ABTOHOMHOI PecryOuikn
Kpum ta micra CeBacTomons;

— 30epesxeHHS 3arpo3m 3 Ooky Pocificekoi Denmepamii BITPHOMY CYIHOIDIABCTBY Yy
Yopraomy Ta A30BcEKOMY MopsiX, KepdeHChKii IpoToITi;

— 3arposa Oesmeri Ykpaiaw, iHmmx nepxkaB banto-HopHOMOPCHKOTO perioHy 3 OOKy
Pociiicekoi okymamiitHoi amMminicTpamii Ta 30poitHIX (hopmyBaHs Pociiicekoi Deneparnii Ha
TUMYacOBO OKYIOBaHMX TepUTOPiAX ABToHOMHOI Pecrry6mikn Kpum ta micra CeBacromnoss, B
okpemux paronax Jlounerpkoi Ta JIlyrancbkoi obnacteit Ykpainu, siki rpy0o MOpyIIyIOThH IpaBa
1 CBOOOIM JTFOAMHH 1 TPOMAJISIHUHA,

— JMISJIBHICTh CHEIAJIbHUX CIIYy)KO 1HO3EMHHX JIepkaB, Hacammepen Pocilichkol
Oenepanii, sKi MPOAOBKYIOTh PO3BIAYBaJIbHO-IIIDUBHY MiSUIBHICT MPOTH  YKpaiHH,
HAMararThCs MiJUKUBIIIOBATH CENapaTHCTChbKI HACTpPOl, BHKOPHCTOBYIOTh OpraHi3oBaHi
3JI0YMHHI ~ YrPYNOBaHHS 1 KOPYMIIOBaHMX IIOCAaJOBUX 0Ci0O, NparHyTh 3MILHUTH
iHdpactpykrypy BruuBy [2].

Cepel OCHOBHMX HAmNpsMIB 30BHIIIHBOIONITHYHOI Ta BHYTPIIIHBOIONITUIHOT
ISUTBHOCTI JIepKaBU JUIsl 3a0e3ledeHHs i HamioHambHUX iHTepeciB 1 Oe3meku CrpaTeriero
HaliOHAIBHOI Oe3lekn YKpaiHu BH3HAYEHO, IO JIEPXKABHUH CYBEpEHITET, TepUTOpialibHA
LUTICHICT, JEMOKPATUYHUN KOHCTUTYIIHHWH JlaJ Ta iHOI J>KATTEBO BAXUIMBI HAIliOHATBHI
IHTepecH MalOTh OyTH 3aXHIICHI TAKOXK BiJl HEBOEHHHUX 3arpo3 3 00Ky Pociiicekoi @exaepartii ta
IHIINX JepkaB, 30KpeMa cHpo0 CHpoBOKyBaTH BHYTpimHI KoHOIIkTH. IlpiopuTeTHHMEI
3aBJJaHHAMH IPABOOXOPOHHMX, CIELialbHUX, PO3BIIYyBAJBHUX Ta iHIIUX JIEPKABHUX OPraHiB
BIZIOBIIHO A0 X KOMIIETEHIIT €:

— aKTHBHA Ta e(eKTHBHA MPOTHIiS PO3BiTyBaIbHO-TIIPUBHIN AiSTEHOCTI, CTICI[iaIbHUM
iH(pOpManifHIM orepamnisaM Ta KibepaTakam, poCifChbKil Ta 1HIIIH MiAPUBHIN MpomaraHii;

— 3arnoO0iraHHs, BWSBJIEHHA Ta NPHUIMHEHHS TMPOSBIB CEMapaTH3My, TEPOPHU3MY,
EKCTPEMI3My, NPHUIMHEHHS MiSUIGHOCTI HE3aKOHHHX 30podHMX (opMyBaHb, MONITHYHO
MOTHBOBAHOTO HACHJILCTBA Ta 1HIIHX 3a3iXaHb HA KOHCTUTYIIHHMIA Jay [2].

HamionaneHi iHTepecn VYKpaiHM BinoOpaxaioTh (yHAaMEHTaJbHI I[IHHOCTI Ta
NIPAarHeHHsl YKpaiHCBKOTO Hapojy, HOro moTrpedy B HAICKHUX yMOBAX >KUTTENISUIHOCTI, a
TaKOXX IMBLUTI30BaHI IIUISIXK iX CTBOPEHHS 1 crocoOu 3amoBoyieHHs. Came Ha 0a3i 4iTKOro U
OJTHO3HAYHOTO, TOOTO BH3HAUEHOTO B OQIIiIfHOMY HOPMATHBHO-TIPABOBOMY aKTi, YSBJICHHS
PO HamioOHANBHI iHTepecH YKpaiHM SK CYKyNHICTHP NOTped MO0 HAJIEeKXHUX YMOB
KUTTENISTIBHOCTI Ta IPOTPECHBHOTO PO3BUTKY MOXKHA C(OPMYITIOBATH 3arajibHi IMpaBmiia
JIOCITIHKEHHS TIpo0JieM HaIliOHALHOT Oe3IeKH, BUSBJICHHS 3arpo3 HaIliOHAILHUM iHTEpecam,
iXHBO1 KITacHdikaIlii, MONIyKy ONTHMAJIbHUX 34 CKJIAIOM Ta BUKOPUCTAHHIM CHII 1 3ac00iB, sIKi
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J03BOJISITH  3a0€3MEYMTH 3aXHCT HAIIOHAIBHUX IHTEpECiB y HampsMi HeiTpaiizamii
MOTCHINIIHUX Ta pealbHUX 3arpo3 i Heodesmnek [3].

JlopeyHo 3ramaT, Mo MPIOPUTETHUMHU HALIOHAJHHUMH iHTEpecaMu B 3aKOHI YKpaiHH
«[Ipo ocHOBH HamioHANBHOI Oe3mekn YKpainu» [4], Oyino BH3HAHO:

— TapaHTyBaHHS KOHCTUTYIIIHHX IpaB i CBOOO JIFOMHH 1 TPOMaITHUHA;

— PO3BHTOK I'POMAISTHCHKOTO CYCHIIBCTBA, HOTO JEMOKPAaTHYHUX iHCTUTYTIB;

— 3axXHCT JIEePKABHOTO CYBEPEHITETY, TePUTOPIaIbHOI ILTICHOCTI Ta HEAOTOPKAHHOCTI
Jep’KaBHUX KOP/IOHIB, HEAOMYILCHHS BTPYYaHHs y BHYTPILIHI CIIpaBu Y KpaiHu;

— 3MILHEHHS MOJITUYHOI i colianbHOT cTablIBHOCTI B CYCIiIBCTBI;

— 3a0e3me4YeHHs PO3BUTKY 1 (YHKIIOHYBaHHS yKpailHCHhKOI MOBH SIK JIEPXKABHOI B YCiX
cdepax CyCHUIBHOTO XHTTSI Ha BCii TepuTopii YKpaiHW, rapaHTyBaHHS BIJIBHOTO PO3BHTKY,
BUKOPHCTAHHS 1 3aXUCTY POCIHCHKOT, IHIINX MOB Hal[lOHAJIbHUX MECHIINH Y KpaiHH;

— CTBOPEHHS KOHKYPEHTOCHPOMOJKHOI, COLIaJIbHO OPi€HTOBAHOI PUHKOBOI €KOHOMIKH
Ta 3a0e3Me4YeHHsI MOCTIHHOTO 3pOCTaHHs PIBHS KUTTA 1 10Op0oOYyTYy HACENEeHHS;

— 30epeXeHHs Ta 3MIIHEHHS HayKOBO-TE€XHOJOTIYHOTO IOTEHIIANy, YTBEPIKECHHSI
IHHOBAIIITHOT MOZETIi PO3BUTKY;

— 3a0e3MeYCHHS] EKOJIOTIYHO Ta TEXHOTCHHO OE3NeYHUX YMOB JKHTTENISUIBHOCTI
TpOMajsH 1 CyCHIbCTBA, 30CPEKCHHSA HABKOJWIIHBOTO IPHPOAHOTO CEPEAOBHIIA Ta
panioHaJlbHe BUKOPHCTAHHS MIPUPOIHHUX PECYPCIB;

— PpO3BHTOK IyXOBHOCTi, MOpaJbHHX 3acall, IHTEJICKTYaJbHOTO MOTEHIaTy
YKpalHCBKOTO Hapony, 3MilHeHHA (I3MYHOro 310pOB’S Haulii, CTBOPEHHS YMOB JJIs
PO3LIMPEHOTO BiITBOPEHHS HACEIICHHS;

— iHTerpauist YKpaiHu B €BPONECHCHKUIA NONMITHYHUN, EKOHOMIYHU, IPABOBUII POCTIP
Ta B €BPOATIAHTHYHHMU OE3MEKOBHH IPOCTip; PO3BUTOK PIBHOIPABHUX B3AEMOBHUIITHHX
BIZITHOCHH 3 IHIIMMH JIepKaBaMH CBITY B iHTepecax YKpaiHH.

KpuminaapHO-TIpaBOBH 3aXHCT caMe IUX MPIOPUTCTHUX HAIIOHAJIHHUAX 1HTEPECiB
VYkpainu nependadeHo po3aiioM | «37I0YMHU NPOTH OCHOB HAliOHANBHOI Oe3NeKu YKpaiHm»
Oco6muBoi yactuan KprMiHaapHOTO KOAEKCY Y KpaiHH, SKAH MiCTUTh TaKi CTATTi:

— mii, cripsIMOBaHI Ha HACHJIHUIIBKY 3MiHY Y{ MOBAJICHHS KOHCTHTYLIHHOTO Jaxy abo
3axOIUIeHHS JiepkaBHOI Bitagu (cT. 109 KpuMinansHOTO KOIeKCy YKpainn);

— TIOCATaHHS HA TEPUTOpialbHY MIJICHICTH 1 HEOOTOpKaHHICTH Ykpainm (ct. 110
KpuminaiasHOTO KOZieKCy YKpaiHH);

— (iHaHcyBaHHS Jif, BUMHEHMX 3 METOI0 HACHJIBHHUIIBKOI 3MIHM 4YM MOBaJICHHS
KOHCTHUTYLIIHOTO Jlany a0o0 3aXOIUICHHs Jep)KaBHOI BIIaJM, 3MIiHM MeX TepuTopii abo
JiepkaBHOTO KopaoHy Ykpainu (ct. 110-2 KpuminanbHoro kogekcy Ykpainn);

— nepxaBHa 3pana (ct. 111 KpuminanbHoro kojiekcy Ykpainu);

— TIOCSATaHHS Ha XXHTTS JepKaBHOTO 4K rpoMajchkoro aisya (ct. 112 KpuminaiapHoro
Koziekcy YKpaiHn);

— mmBepcis (ct. 113 KpuminanesHOTO KOiekcy YKpainn);

— mmmuryHeTBo (cT. 114 KpuminaapHOTO KOAEKCy Y KpaiHu);

— TepemKOKaHHS 3aKOHHIM misuteHOCTI 30poitHMX Cmn VYkpaiHn Ta IHIIHX
BiliChKOBHX (opmyBaHb (cT. 114-1 KpuminanpHOTO KOAEKCY YKpaiHu).

Po3mimiennst wi€l rpynu 3n04uHIB Ha moyarky OcoOnuBoi yactuHu KpuminanbHOTO
KOJIeKCY YKpaiHu CBiAUWTH MPO IXHIO 0COOMWBY HEOE3MEYHICTh ISl CYCHiNbCTBA. 3TiAHO i3
ct. 216 KIIK VYkpainm cuiggi opraHiB Oe3mekd 3HIHCHIOIOTH JOCYHZOBE PO3CIHiTyBaHHSI
KPUMiHAJBHHUX MPaBOMOPYILIEHB, epeadadenux cr. 109-110, 1102, 111-114, 1141, 201, 2011,
258-258°, 265, 305, 328-330, 332%, 332% 333-334, 359, 422, 436-447 KpumiHansHOTO
KOJEKCY YKpaiHu.

Cepen HampsMiB Ta 3aBIaHb pe)OpMyBaHHS W PO3BHUTKY ceKTopa Oesrneku i oOopoHM
Vxpainu B Crparerii HaumioHanbHOi Oe3nekn Ykpainn 2020 poky BH3HA4€HO, IO IS
CHCTEMHOTO 3axXHCTy YKpaiHM BiJl 3arpo3 HaliOHaJbHIM Oe3meri HeoOXiHMM € PO3BHTOK
cekTopa Oe3neku 1 00opoHH, YKpaiHa ONTUMI3Ye CTPYKTYpY, QyHKHIi 1 uncenbHicTh Ciyxom
Oesnekn VYKpaiHM sIK CIIEL[albHO YIIOBHOB)KEHOTO JIEP)KABHOTO Oprany y cdepax
KOHTPPO3BIAYBAJIBHOI JISUTBHOCTI Ta OXOPOHHM JEp>KaBHOI TAEMHHMII, TOJOBHOTO OpraHy Yy
3arajJbHOJICP)KAaBHIM cHUcTeMi OOpPOTEOM 3 TEPOPHCTHYHOIO MiSUTBHICTIO, IO JacTh 3MOTY
TIOTIEpe/KATH, CBOEYACHO BHUSBIIITH 30BHIMIHI Ta BHYTpIIIHI 3arpo3u Oesmeri YKpaiHd i
3arobirati iM, TPUNMHATA PO3BIAYyBaJbHI, TEPOPHCTHYHI Ta IHIN NPOTHIIPABHI MOCSATAHHS
CTIEIaIbHUX CITY)KO 1HO3eMHHMX Jep)kaB, a TaKOXX OpraHi3amiid, OKpeMHUX Tpyn Ta oci0 Ha
JepkaBHy Oe3reKy YKpaiHu, yCyBaTH YMOBH, IO iM CIIPUSIFOTh, Ta IPUYMHU 1X BUHUKHEHHS [2].
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Mo 30-piuua Hezanexcnocmi Ykpainu ma 25-pivua Koncmumyuii Yxpainu

3BaXkaloyM Ha HaBEJCHE BHUINE Ta 3MICT YXBICHHX HOBOro 3akoHy Ykpaiuu «IIpo
HanioHaneHy Oe3neky Ykpainu» y 2018 pori ta CrpaTterii HaunioHanbHOI Oe3neku YKpaiHu y
2020 pomi, moTpedye meperisag MOTISAIB MO0 AUCIIO3MINNA Ta CAaHKIIH, SKUMH rependadeHo
KpUMiHAJbHY BiIMOBIMANBHICTh 32 3JIOYMHHU IMPOTH OCHOB HAIIOHAJIBHOI Oe3meku YKpaiHu
po3ainy I OcobmuBoi vactuan KpuMinaapHOTO KOAEKCY Y KpaiHH.

VYxazom [Ipesunenta Ykpainu Bin 7 cepmas 2019 poky Ne 584/2019 6yimo 3aTBepmaKeHO
[onoxenns npo Kowicito 3 murane mpaBoBoi pedopmu Ta ckman 3a3HaueHoi Kowmicii [5].
Komiciss 3 murane mpaBoBoi pedopMH € KOHCYJIBTATHBHO-IOPAAIUM OPTaHOM IIpH
[IpesunentoBi YkpaiHu, AiSIBHICTH SKOI I'PYHTYEThCS Ha 3acalax BEPXOBEHCTBA IIpaBa,
BIZIKPUTOCTI Ta MpPO30pOCTi, IpodecioHamisMy 1 J00pOYEcCHOCTi, CaMOBPSTHOCTI Ta
HE3aJIe)KHOCTI B yXBaJleHHI pilleHb. PoOOYOI0 TPyNol0 3 NMHUTaHb PO3BUTKY KPHUMIHAIBHOTO
npaBa B Mexax poboru Kowicii 3 muranb mpaBoBoi pedopMu OyJIO MiATOTOBIEHO IPOEKT
HOBoro KpuMmiHanbHOTO KOAEKCY YKpaiHM, SKMM BHECEHO CYTTEBI 3MIHHM JIO pelaKuii
KpPUMiHaJIbHO-TIPAaBOBUX HOPM (JIMCIO3MLIHM, CaHKIiH), e mepeadadyeHo BiANOBIJAIBHICT 32
37I0YMHM TPOTH AepkaBHOI Oe3neku. [Ipoext HoBoro KpuMiHansHOTO Komekcy Ykpainu Oymo
BHCTAaBIICHO JJIs1 00roBOpeHHs Ha caiiti Koncymsrarueroi Micii Coto3y €Bpon [6].

IpuBeprae yBary Toit axr, mo Komicist 3 mutanp npaBoBoi peopMH € KOHCYJIbTaTHBHO-
JopaganM opraHoMm ripu Ilpe3nneHToBi Ykpainu, BOOHOYAC Pe3yiIbTaTH ii AisbHOCTI, B YaCTHHI
po3pobku HoBoro KpuMmiHambHOrO KOmeKCy YKpaiHW, BHCBITJICHO He Ha caiti IIpesmpmenra
VYkpainm, a Ha caiiti/mardopmi Korcynerarusaoi Micii Coro3y €Bpomu [7].

IIpoexTtom HOBoro KpuMiHagbHOTO KOJCKCY VYKpainu mnepemdadeno pos3ain 9.1
«3JIOYMHH TIPOTH JACPIKABHOI OE3MEKW», SAKUM MepeadavyeHO BiAMOBINATbHICTh 32 BUYMHEHHS
nisiHb: ¢T. 9.1.2. JlisHHS, cpsMOBaHiI Ha 3MIHY Yd MOBAJICHHS KOHCTHTYLIWHOIO JIady abo Ha
3axoIUIeHHs aepxaBHOi Biaau; cr. 9.1.3. JlisHHS, chnpsMoBaHI Ha 3MiHY TEpUTOpialbHOI
LUTICHOCTI YM HEOTOPKAHHOCTI JiepiKaBHOTO KopaoHy Ykpainu; ct. 9.1.4. I1yGuniuHi 3akmuku
IO aHTUKOHCTUTYHIHHUX JisHB; cT. 9.1.5. GiHaHCYBaHHS 37I0YHMHIB MPOTH JCPKABHOI Oe3IeKu;
ct. 9.1.6. HepxaBHa 3pama; cr. 9.1.7. HlmmrynctBo; cr. 9.1.8. Jdusepcis; cr. 9.1.9.
BuxopucTanHs BiiChKOBOTO ()OPMYBaHHSA 3 IPOTHIIPABHOIO METOIO [6].

3anpornoHoBaHi 3HAa4YHI 3MIHM IOJ0 BKAa3aHUX 3JIOUMHIB y MEXaxX IPOEKTY HOBOTO
KpuminansHOro  Kozmekcy  YkpaiHM  HOTpeOylOTh  JOCHIUKEHHS Ta  BHCBITJICHHS
IBTEPHATHBHUX HAYKOBHUX ITOTJISIB.

AHaniz nyOaikaniii, B SIKMX 3aM04YaTKOBAaHO BHpilleHHs uiei mnpodiaemu.
JlocipKeHHSIM TUTaHb KPUMIHAIBHOT BIIIOBIAIBHOCTI 32 3[1iICHEHHS 3JI0YMHIB TIPOTH OCHOB
HalioHaNBHOI Oe3rnekn Ykpainu Ta ix kBauidikauii y cBOIX HayKOBHX IpalsiX 3HAUYHY yBary
¢daxoBo mpuausUM  ykpaiHckki  HaykoBui  O. Bantmmes, 1. [Jiopmiuna, B. Kaprasues,
C. Knmumenko, A. Knmumocwok, O. Kmumuyk, O. Konuyk, O. Kamkenko, M. Pybamenko,
JI. Momnsira, I'. HoBupkuii, O. 3BonapsoB, O. Cotyna, €. Cxynum, P. Hopauit, O. UyBakos,
O. lllamapa, B. IlInamagenko Ta iH.

Mera crarTi: HpoaHaNi3yBaTH MHPOEKT HOBOro KpHMIHAIBHOIO KOJEKCYy YKpaiHH,
po3pobaeHoro poGov0I0 IrPyIo0 3 MHTaHb PO3BUTKY KPHMiHAJIBHOTO IpaBa B MeXax poOOTH
Kowmicii 3 muTanb mpaBoBoi pedopMH, 30KpeMa MPOEKTIB HOBUX peNakKliid cTaTted, SKUM
nepen6adeHo posfin 9.1 «3mouMHM NPOTH JAepkaBHOI Oe3MEeKW», Yepe3 NMPHU3MY IOJIOKEHb
3akony Ykpainu «lIpo HanioHanbHy Oe3mnexy YKpaiHuy, IKUi BU3HA4Ya€ OCHOBH Ta MPUHITUITH
HalioHaJbHOT Oe3meku 1 OOOpOHM, I Ta OCHOBHI 3acagu Jep)KaBHOI TMOJNITHKH, IO
rapaHTyBaTUMyTh CYCHIJICTBY 1 KOXXHOMY TPOMAJSHHHY 3aXHCT BiJ 3arpo3, a TaKOX
Crparerifo HallioHaNbHOI Oe3rekn YKpaiHu, SKOI MOMIDXK I{HIIOTO BH3HAYEHO IMOTOYHI Ta
MIPOTHO30BaHI 3arpo3W HaliOHAJBHIA Oe3menmi Ta HamiOHANBHUM iHTEpecaM YKpaiHu 3
ypaxyBaHHIM 30BHIITHHONOJITHYHUX Ta BHYTPIITHIX yMOB. Ha mizcTaBi mpoBeeHOro aHami3y
3pOOHMTH BHUCHOBKHM MIOMO Y3TOJDKEHOCTI IIMX HOPMATHBHUX aKTiB, TMOBHOTH I TOYHOCTI
BiZIOOpaXEHHS KPUMiHAJILHO-ITPABOBUX HOPM.

Buxaan ocnoBHoro marepiamy. Iloxii B Ykpaini, oB’s3aHi 3 aHeKci€to ABTOHOMHOL
Pecriyonikn Kpum ta TMMuacoBoi okymarii 4acTwHM Teputopii YKpaiHu B JlyraHcekid Ta
Jlonenpkiii obnactsx, nounHatoun 3 2014 poky, crany MEBHHM IOIITOBXOM JIO BUBYCHHS Ha
piBHI MOHOrpadiyHMX Ta JAWCEpTallifiHMX JOCITI/PKeHb HAayKOBHX TIpoOjieM B ramysi
KPUMIHAJIBHOTO TpaBa, MOB’sA3aHUX 31 3JI0YMHAMHU, SIKi BXOAATH 110 po3aity | «31ouuHu mpoTH
OCHOB HaIllOHAJIEHOT Oe3mekn Ykpainm» OcobnmBoi yactnan KprmiHagbHOTO KOJeKey YKpaiHH.

OnmHIMH 3 TIepIIMX KOMIUIEKCHHX MOHOTpadiuHUX MOCHIIPKEHb CTAlIHd HAayKOBi pobOTH
«KpumiHambHa BiMOBINAIBHICTh 3a 3JIOYMHHM TMPOTH OCHOB HAIIOHANBHOI Oe3rekn YKpaiHu
(mpodnemu kBamidikamii)» npyre Bunanuas 2010 p. ta tpete Bunanns 2014 p. BiamosigHo [3; 8].
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Oxpemoi yBaru 3aciayroBye ToM 17 Benukoi ykpalHChKOI IOpUAMYHOT EHUIMKIIONEIIT,
NPUCBSYCHOT KPUMIHAIBHOMY IIpaBy, SKy IMIJArOTYBaJM IPOBifAHI daxiBii B ramysi
KpuMiHambHOTO TpaBa y 2017 pomi. 30kpema, 3a3HaueHa HAyKOBa Tpams PO3KPUBAE Taki
TEepMiHH, SK «3JIOYMHHA TIPOTH OCHOB HAIliOHATBbHOI Oe3mexu Ykpaiam», «lInuryHcTBOY,
«JluBepcisny, «[locsraHHSA Ha TepUTOpiaIbHY HTICHICTB 1 HETOTOPKAHHICTE YKpaiHm» oo [9].

Cepen aucepratiitHux poOiT Tpeba 3BepHYTH yBary Ha poOOTH Ha 3100YTTS HAyKOBOTO
CTYIICHS JIOKTOpa IOpUANIHHUX Hayk 3i cmeniambHOCTi 12.00.08 O. YyBakoBa «KpuMiHambHO-
IpaBoBa TPOTHUMIS 3JIOYMHAM TPOTH OCHOB HAIlOHAIBHOI Oe3mekd YKpaiHu: Teopis i
npaktuka» (2017 pik) ta P. Yopuoro «IloHATTSA, cHcTeMa Ta KpHMiHaJIbHO-IIPABOBA
XapaKTepUCTHKA CKJIAJIB 3J04YHMHIB POTH OCHOB HalliOHAJIBHOI Oe3neku Ykpainu» (2021 pik)
[10-11]. 3okpema, HaykoBa pobGoTa «IlOHATTS, cHcTeMa Ta KpPUMiHAIbHO-TIPABOBA
XapaKTepUCTHKA CKJIAJIIB 3JIOYMHIB IPOTHU OCHOB HAIIOHAJILHOI Oe3MeKkn YKpaiHW» € MepLIuM 3
MOMEHTY HaOpaHHs YMHHOCTI 3akoHOM Ykpainu «IIpo HamioHanmbHy Oe3meky YKpaiHW» i
3MiHaMu 10 po3zainy I OcobnuBoi yactuan KpuMiHambHOTO KoAekcy YKpaiHU AOCIIDKEHHSM,
B SIKOMY KOMIUIEKCHO, 3 BUKOPHCTaHHSIM Cy4YaCHHX HAyKOBHX METOJIB, 3 HOBHX HayKOBHX
MO3MIIA Ha CHCTEMHOMY pPiBHI c(pOpMyITHOBaHO LIJICHY TEOPETHYHY MOZETHh KPHUMiHAIBHO-
IIPAaBOBOTO PETyJIOBAHHS JXUTTEBO BAKIMBUX IHTEpECiB AepKaBH, K 00’€KTa HalliOHAIBHOI
Oe3meKkn i 3aIpOIIOHOBAHO HU3KY IMPOMO3HIIN I peKOMEHAAIiH, BaXKIMBHUX IS FOPHIAIHOL
HAYKH 1 TOAAJBIIOTO YIOCKOHAICHHS 3aKOHY PO KPUMIHATIBHY BiAmoBixaipHicTh [11].

3BepTaeMo yBary, mo MiJ 9ac MiJrOTOBKH IPOEKTY HOBOro KpHMiHaIBHOTO KOJEKCY
VYkpaiHu, 30KpemMa, TAKOTro BaXKJIMBOTO PO3JILTY, SIK 3JI0YMHU IIPOTH JeprKaBHOT Oe3neKH, Tpeda
BpPaxOBYBaTH MO3UTHUBHHI JOCBIA MiArotoBku KpuMmiHaieHOro Komekcy Ykpainu 2001 poky
[12]. Pobora wang KpuminameHum kogekcoM Ykpainn 2001 poky posmouanack i3
posnopsipkenns: Kabinery MinictpiB Ykpainu Bix 24 Gepesns 1992 p. Ne 176-p, sikum Oyino
3aTBep/KEHO ckiag Po6o4oi rpynu 3 miaAroToBkU npoekTy KpumiHanbHOTO KozeKkcy YKpaiHu.
[pesunentom Ykpainn Kpuminaneauii koneke Ykpainu Oyno mianucano 5 kBiTHSI 2001 poky,
micis Woro yxBajeHHs BepxoBHoio Pamoro Vkpainm, # HaOpaB umHHOCTI KpumiHambHHN
komekc Ykpaiam 1 BepecHs 2001 poky. PobGora majm tekctoM KpuMiHambHOTO KOmeKcy
VYxpaian 2001 poky TpuBana 9 poxis.

Jnst po3yMiHHSI IIPOIIOHOBAaHMX 3MiH IOPiBHAEMO YMHHUK KpuMiHanbHUI Komekc
VYkpaiHu Ta pefakiito npoekTy HoBoro KpuminaneHOTO Kogekey YKpaiHH.

Ilopienanvna mabnuys cmamei yunnozo Kpuminansnozo kodexcy Ykpainu ma npoexmy noeozo
Kpuminansnozo kooexcy Ykpainu, akumu nepeooaueno ionogioansuicms 3a 3104UHU RPOMU OCHO8
Hayionanwvhoi 6e3neku YKpainu ma 3104unié npomu 0eprcasHol de3nexu

Penaxkuisi craTeii B YHHHOMY Penaxuisi cTaTeii y Npo€exTi HOBOro
KpuminanbHoMy Kojekci YKpainu KpuminaibHoOro kogekcy Ykpainu
Crarrsa 109. [ii, cnpsimoBani Ha HacWibHUIBKY | Crarrsa 9.1.2. [lisHHA, cOpsMOBaHI Ha 3MiHY Yd
3MiHY YM MOBaJEHHs KOHCTHTYIIHHOTO janxy abo | MOBaJieHHS KOHCTUTYLiliHOro Jsaxy abo Ha

Ha 3aXOIUICHHSI JIep)KaBHOI BIIaIH 3aXOIUICHHs JIep)KaBHOI BIaIN

Crarrs 110. Ilocsranus Ha tepuropianbHy | Crarrsa. 9.1.3. JlisHHsA, chpsMoBaHi Ha 3MiHY

LUTICHICTB 1 HEIOTOPKAHHICTh YKpaiHU TEPUTOPIANTBEHOT HINICHOCTI YM HEJOTOPKaHHOCTI
JIep’KaBHOT'O KOPJIOHY YKpaiHu

Bincyrast Crarrsa 9.14. [TyGmiuni 3aKIUKU o

AHTUKOHCTHTYLIHHUX JiSTHD

Crarrs 110-2. ®inancyBanns aiid, BunHeHux 3 | Crarrs 9.1.5. (DiHaHCyBaHHs 3JI0YMHIB HPOTH
METOK HACHUJIBHHUIIBKOT 3MIHM UM TIOBAJCHHS | JEP)KaBHOI Oe3MeKu

KOHCTUTYLifHOrO  jagy  abo  3aXOIUICHHS
Jep)KaBHOI BJIaAM, 3MIHM MeX TepuTopii abo
JIepKaBHOI0 KOPAOHY YKpaiHu

Crarrs 111. [lepxaBHa 3pajga Crarrs 9.1.6. lepxaBHa 3pajga

Crarrs 112. TlocsiraHHs Ha KWTTS JAepaBHOro | BimcyTHs
YH TPOMAJICHKOTO JTisya
Crarrs 114. llnuryHcTBo Crarra 9.1.7. lllnuryHcTeo
Crarrs 113. luBepcist Crarrs 9.1.8. luepcis
Crarrs 1147, Tlepemxomkanus 3axomHiit | BigcyTms

nistmeHOCTI 30poiHMx Cun YkpaiHu Ta iHImMX
BilficbKOBHX hopMyBaHb

BincyTnsa Crarts 9.1.9. BukopucranHs BiiicbKOBOro
(opMyBaHHS 3 NPOTHIIPABHOIO METOIO
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HasiBHa TaOMUIs HAOYHO JIEMOHCTPYE BIIMIHHOCTI IIOJIO MIPOIIOHOBAHMX KPUMiHAJIBHO-
MPaBOBUX HOPM.

AHali3 3amnpornoHOBaHUX 3MiH 10 KpumiHampHOTO Komekcy YKpaiHM Hae€ MiAcTaBd
3BEpPHYTH yBary Ha Take.

[o-neprre, po3poOHUKamMu HOBOro KpuMmiHambHOTO KOmekcy YKpaiHH BHUBOIUTHCS 3
KpuminanpHOTO KOJEKCY YKpaiHM Take HMOHATTA, SK «3JI0YMHH MPOTH OCHOB HAIllOHAJIHHOI
Oe3mexkn YKpaiHu» Ta BBOAUTHCS HOBUH TepMiH «3TOYMHH IPOTHU JAEPKaBHOI OC3IIEKM».

3akonom Ykpaian «[Ipo HamioHampHY Oe3meky YKpaiHu» y cT. 1 HajmaHO BH3HAYECHHS
MOHATB: «Oepoiicagna 6esnexa», MiJ SKAM Tpebda PpO3YMITH 3axXHIICHICTb JEPKABHOTO
CYBEPCHITETY, TCPUTOPIaTbHOT IIUTICHOCTI 1 IEMOKPATHYHOTO KOHCTUTYIIHOTO JIay Ta IHIIAX
KHUTTEBO BXIIMBHUX HALlIOHAIBHHUX IHTEPECIB BiJl PEAIbHUX 1 HOTEHIIMHUX 3arp03 HEBOEHHOTO
XapakTepy Ta «HayioHanvHa Oesnexka Yxpainu», TN SKUM Tpeba pPO3YMITH 3aXHIICHICTh
JIEPKABHOTO CYBEPEHITETY, TEPUTOPIadbHOI IUIICHOCTI, AEMOKPATUYHOTO KOHCTUTYI[IHHOTO
Jay Ta IHIIMX HalliOHAJIBHUX 1HTepeciB YKpalHH Bijl peasibHUX Ta MOTeHLIHMX 3arpo3 [1].

3Bakaroun Ha HaBeAeHI B 3akoHi auimimii, Tpeba KOHCTaTyBaTH, IO IcprKaBHA
Oe3reka MoA0 HalioHaIbHOI Oe3rekn YKpaiHn Mae oOMeXeHHsS Ta mepenbadae 3aXHUIICHICTH
BiJINIOBiTHHUX JKUTTE€BO BKIMBHUX HAIllIOHAJIBHUX 1HTEPECIB BiJl pealbHUX i MOTEHIIIHNX 3arpo3
HEBOEHHOTO xapakTepy. ToOTo aBTopamMu NnpoekTy HOBOro KpuMmiHanmbHOTO Kopekcy YKpaiHu
MPONOHYEThCS TiX dYac BilickkoBOI arpecii 3 Ooky Pociiicekoi ®Demepariii Ta aHeKcil
ABtoHoMHOT PecmyOnmiku KpuM 3BYy3uTH I1HCTpyMEHTapid MpaBO3aCTOCOBUMX OPTaHiB IO
3aXHUCTYy JICP)KAaBHOTO CYBEPEHITETYy, TEepUTOpiaibHOI LUIICHOCTI 1 JEMOKpPaTH4HOIO
KOHCTHUTYLIIHOTO JIa/ly Ta IHIIMX JKUTTEBO BAKIMBUX HAlliOHAIBHUX 1HTEPECIB BiJ| peallbHUX 1
MOTEHLIHUX 3arPO3 HEBOCHHO20 XAPAKMEP).

Panoro HamioHanbHOi Oe3nexu i oOopoHH YkpaiHu, sika BigmoBimHo no Koncrurymii
YkpaiHd € KOOpAMHAIIMHUM OpraHOM 3 IUTaHb HAIIOHAJIBHOI Oe3MeKu i OOOPOHH NP
[pesunentoBi Ykpaiam [13], y Crparterii HamionanpHOi Oe3mekn Ykpainu 2020 poxy
BM3HAYCHO NOTOYHI Ta MPOTHO30BaHI 3arpo3W HAIiOHANBHIM Oesmeni Ta HaI[lOHATBHUM
iHTepecaM YKpaiHu 3 ypaXyBaHHSM 30BHIIIHBOIIONITHYHUX Ta BHYTPIITHIX yMOB [2]. ¥V 3akoHi
Vkpainu «IIpo HamioHaneHy Oe3neky YKpaiHW» HaJaHO BH3HA4eHHS NOHATTA «CTpaTeris
HaIllOHANTFHOI Oe3meku YKpaiHuw», MmiJ SKuM Tpeda pO3yMITH JTOKYMEHT, M0 BHU3HAYAE
aKTyaJbHi 3arpo3u HalliOHANBHIA Oe3meni YKpaiHH Ta BIAMIOBIAHI ITi, 3aBJaHHS, MEXaHI3MHU
3aXKMCTy HAI[lOHAILHUX IHTEpPECiB YKpaiHH Ta € OCHOBOI sl IUTAHYBaHHSA 1 peaiizarlii
JIEpKABHOT TOIITHKY Y cepi HALIOHATBHOT Oe3IeKH.

OnHMM 3 eNIeMEHTIB MeXaHi3My 3aXMCTy Hal[lOHAJILHUX 1HTepeciB YKpaiHu Ta MmpoTuaii
3arpo3am HallioHanbHiit 6e3neni Ykpainu € KpuminaneHuil kogekc YKpaiHu, 3aBJaHHS SIKOTO
BIJIMIOBITHO /IO CT. 2 € IPaBOBE 3a0e3MeUCHHs OXOPOHH MPaB 1 CBOOO JIOAUHY 1 TPOMAITHHUHA,
BJIACHOCTI, TPOMAJICHKOrO MOPSAKY Ta TPOMAJAChKOI O€3MeKd, MOBKI/UIA, KOHCTHUTYI[ITHOTO
yCcTporo YKpaiHH Bifl KpUMiHANEHO-TIPOTHIIPABHUX MOCATAaHb, 3a0€3MCUeHHS MUPY 1 Oe3mekn
JIIOJICTBA, a TAKOXK 3aI00iraHHs KPIMiHATBHIAM TIPABOTIOPYIIECHHM [ 14].

3 ooy Ha HaBeJCHE BHIIE, HA HAITY TyMKY, peati3alis JepKaBHOI NOMITHKH Y cdepi
HaIllOHAILHOI OE3MeKH OXOIUTIoE i mpouec yHidikamnii KpuminampHOTO Komekcy YkpaiHu i3
MOTOYHHUMH Ta TPOTHO30BAHUMH 3arpo3aMH HamiOHANBHIM Oe3leri Ta HaI[iOHATHHUM
iHTepecaM YKpaiHu 3 ypaxXyBaHHsSM 30BHIIIHBOIOJITHYHNAX Ta BHYTPIIIHIX YMOB, BU3HAYEHUX
Crparerieio HalioHAJIBFHOI Oe3mekn YKpaiHu.

Tpeba moroguTHCh 3 ITyMKOIO HAayKOBIIB, SKi 3a3HAYAIOTh, IO JEpPiKaBY, SIK 00 €KT
HaI[iOHAJILHOT O€3MeKH, CTAHOBJIATH TaKi KOMITOHEHTH, SIK KOHCTUTYIIMHUAN J1aJl, CYBEpEHITET,
TEepUTOpiaJIbHA IITICHICTD 1 HEAOTOPKAHHICTG. A BIAOBIAHO 1O 3araJlbHOTIPUHHATOI HAYKOBOT
JIOKTPUHH TIPO JIepKaBHY Oe3MeKy MOHATTS «IepKaBHa Oe3neka» BU3HAYAETHCS SK CTaH
(BmacTUBICTh) JIep)KaBHM, 3a SKOTO CTBOPEHI YMOBH JUIi ICHYBaHHS BCTaHOBJICHOTO
KOHCTHUTYLIIHOTO JIa/ly, CyBEPEHITETY 1 TEpUTOPIAIbHOT HITICHOCTI KpaiHHU. 3 4Oro BHILIMBAE,
IO 332 CBOIM 3MICTOM JiepXKaBa, SIK O0’€KT «HalllOHaNbHOI Oe3neKkW», y IMEeBHOMY CEeHCi
30iraeTecst 31 3MICTOM MOHATTS «JIepkaBHa Oesmeka». ToOTo «repxkaBHY Oe3leKy» MOKHA
CHIBBITHECTH 3 «HALIOHAIGHOIO O€3MeKOo0» SK YacTHHY 1 wine, 00 3MICTOM IOHSTTS
«HaIloHaJbHa Oe3MeKa» OXOIUIIOETHCS HE TIIbKU JIepXKaBa sIK 00 €KT Takol Oe3IeKH, aje TaKoX
CYCIJILCTBO, JIFOJIMHA 1 TpoManssHuH. OTxe, 32 CBOIM 00CITOM «HaIlioHaIbHA Oe3meKay OiIbIT
IIMPOKE MOHATTS, HIXK «IepkaBHa Oe3neka» [10, c. 12]. CioymHOIO € TakoX TyMKa CTOCOBHO
TOTO, 1[0 HAlliOHAJIbHA Oe3MeKa JIePXKAaBH, SIK CHIEKTP OXOPOHIOBAHUX COLAbHUX LIHHOCTEH,
3a0e3MmeuyeThcss HEe TUTbKH 3aCTOCYBAaHHSAM CKIAAiB 3JI0YMHIB, 3akpimuieHux y Pozmimi [
KpuminanpHOTO KOZeKCy YKpaiHu, ajie i HOpMaMH iHIIMX Po3aiiiB KpuMiHAIBHOTO KOJIEKCY
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VYkpaiHu, oo TakoX HecyTh Ha co0i HaBaHTaKEHHs 3a0e3Me4YeHHs HalliOHAIBHOI Oe3leKu
JepKaBH (3J0YMHU TPOTH HABKOMMIMHBOTO cepenoBuma (Posmin VIII), 3mounmHM mpotu
inpopmaniiinoi 6e3nexn (Po3mim XVI) ta im.). Y mpomy pasi HaeTscs IpO HAIIOHANBHY
0e3reKky B MIMPOKOMY PO3yMiHHI, SKOIO OXOILTIOEThCSI B ToMy umcmi # Pozminm I OcoGmuBoi
gactuHH KpuMiHanmpHOTO KONeKCy YkKpaiHu. Tomy, SKIOIO pO3IJIANATH JIMIIE OCHOBH TaKol
6esmeku (Pozmin 1 KpuminampHOro Komekcy YkpaiHm), TO NIHCHO JOPEYHO TOBOPHUTH TPO
iCHyBaHHS HAaIiOHAJHHOI OE3MEKH y BY3BKOMY DPO3YMiHHI, SKOIO i € OCHOBH HAI[iOHAJIBHOL
6e3mexku Yxpainu [10, c. 405].

KpiM TOro, IOLiNBHO 3BEPHYTUCH 1O penaakiii 3akoHy Ykpainum «[Ipo ocHOBH
HalioHaNBHOI Oe3neku YKpaiHu», sikuit BrpaTtuB unHHICTH y 2018 poui [15], ssikum y craTti 7
OyJl0 BU3HAYEHO OCHOBHI peajbHi Ta MOTEHIIHHI 3arpo3u HaliOHAIBHIN Oe3neni YkpaiHu, 3a
cepamMy TakMX 3arpo3: y 30BHIIIHBONOJNITHYHIA cdepi; y chepi nepkaBHOI Oe3nexw; y
BO€EHHIN cdepi Ta cdepi Oe3rnexn Aep:KaBHOTO KOPAOHY YKpaiHH; y BHYTPIIIHBOIONITHYHIHA
chepi; B CKOHOMIuUHIH cdepi; y couiagbHid Ta TyMaHiTapHid cdepax; y HayKOBO-
TEXHOJIOTiUHIN cdepi; y chepi IUBITFHOTO 3aXHUCTy; B €KOJOTIUHINA cdepi; B iHbopMariiHii
cepi.

Cepen peanbHHX Ta TMOTEHIIMHWX 3arpo3 HaIliOHANBHIA Oe3meni Ykpainu y cdepi
JepkaBHOT Oe3neku 3akoHoM Ykpainu «[Ipo ocHOBM HallioHanmbHOT Oe3rneku Ykpainm» [4]
OyJ10 BU3HAYEHO:

— pO3BiAyBaIBHO-TIAPUBHA TisUTEHICT IHO3EMHHUX CIEIiaJbHUX CIYXKO;

— 3arpo3a mocsraHb 3 OOKy OKpPEeMHX Ipyl Ta OcCi0 Ha Jep)KaBHUH CyBepeHiTeT,
TEPUTOpIANIbHY LUTICHICTh, EKOHOMIYHHUM, HAyKOBO-TEXHIYHMH 1 OOOPOHHMI IOTEHIiaN
VYkpainu, npasa i cBOOOAM TPOMaIsH;

— MOIIUPEHHS KOPYIIlii B OpraHax JCP>KaBHOI BJIAIH, 3POIICHHS Oi3HECY 1 MOJITHKH,
OpraHi30BaHOI 3JI0YMHHOI AisUTBHOCTI;

— 3JI0YMHHA MiSAIBHICTh MPOTH MHUpY 1 O€3MEKH JIIOACTBAa, HAacamIiepesa IOIIHUPEHHS
MDKHapOJHOTO TEPOPU3MY;

— 3arpo3a BHUKOPHUCTAaHHS 3 TEPOPUCTUYHOIO METOIO0 SJICPHHMX Ta IHIINX 00’€KTiB Ha
Tepuropii YKpainu;

— MOXJIMBICTP HE3aKOHHOTO BBE3CHHS B KpaiHy 30poi, OoempumaciB, BHOYXOBUX
PEYOBHH i 3aCO0IB MaCOBOTO ypasKeHHS, PaIiOaKTUBHHX 1 HAPKOTHYHUX 3aCO0iB;

— cnpobu CTBOpeHHS 1 (YHKIIOHYBAaHHS HE3aKOHHMX BOEHI30BaHHX 30pOMHHUX
(¢bopMyBaHb Ta HaMaraHHs BHKOPHCTAaTH B IHTepecax MNEBHHUX CHJ MisJIbHICTH BIHCHKOBHX
(bopMyBaHb 1 IPAaBOOXOPOHHUX OPTraHiB JIepKaBH;

— MpOsIBM CerapaTu3My, HamaraHHs aBTOHOMi3allii 32 €THIYHOI0 O3HAKOK OKPEMHUX
perioHiB YkpaiHu.

BinbImicTh 3 MUX 3arpo3 HaliOHAbHINA Oesmeri Ykpainu y cdepi maep:xaBHOI Oe3meku
3IMINAIOTECS  aKTyalbHUMHM JUIi HAmoi KpaiHM ¥ HHUHI, BOHM BHXOIATH 32 MeEXI
3aIPONIOHOBAHMX KPUMIHAIBHO-TIPABOBUX HOPM, IO BBIHIIIM 10 po3ainy 9.1 «3mounnu npotn
JiepkaBHOT Oe3MeKn» MPOEKTY HOBOTO KprMiHambHOTO KOJeKey YKpaiHH.

HikaBuil miaxin moa0 po3riIAAyBaHOI KaTeropil 3JII0YMHIB Y KpaiHaX €BpONEHCcHEKOTO
Coro3y, sxi € wienamu HATO. Hampuxman, Kpuminansauii xogexc @panmii [15] mictuth
Kuury IV «3nouunu ma npocmynku npomu uayii, depoicasu ma 2pomMaocbko20 Mupy», ska
MICTHTB:

—rnaBa [ «3amaxu na ocnoeni inmepecu nayii», ska MiCTUTh Taki 3JI0YWHH, sIK CT. 411-1
(TITpo 3pany Ta mmuryHctso), cr. 411-2-411-3 (Ilpo 3mauy Bciei a00 YacTUHM HaliOHAIBHOI
Tepuropii, 30poiHNX cuin abo MarepiaJbHHX 3aco0iB iHO3eMHIil nepxasi), cT. 411-4-411-5
(Pos3Binka Ha KOpHCTh 1HO3eMHOI aepxaBu), cr. 411-6-411-8 (Ilpo nepenauy iHdopmarii
iHO3eMHiH nepxkasi), cT. 411-9 (Caborax);

— tnaBa Il «/Hwi nanaou na incmumyyii Pecnybnixu abo ma yinichicms HAYIOHANLHOT
mepumopii», sika MiCTUTb TakKi 3JI0YMHH, 5K CT. 412-1-412-2 (IIpo Hamax i 3MOBY), cT. 412-3—
412-6 (Ilpo moBcraHCBKHH pyx), cT. 412-7-412-8 (Ilpo y3ypmamiro KOMaHIyBaHHS, PO
HapOLIYBaHHS CHJI apMii Ta IIPOBOKALIiS 10 HE3aKOHHOTO 030pOEHHS);

— rnaBa Il «/nwi 3nouunu npomu nayionansnoi 060ponu», sika MiCTUTh Taki 3JI0YHHHU,
sk cr. 413-1-413-8 (Hamagu Ha Oe3neky 30pOMHHX CHJI I Ha palOHH 3aXHIINECHI IHTEpPeCH
HalioHanbHOi 00opoHm), crarti 413-9-413-12 (TlopyuieHHs TaeMHHII HAliOHAIBHOI
00opoHn), ct. 413-13-413-14 (Artaku Ha NEBHI ClELiai30BaHi CITy)KOU YU MiAPO3IIIH).

KpuMminanpauit Komekc PymyHii Mictuth po3min X «3nouunu npomu HAYiOHATbHOL
besnexuy [16], sikuit MiCTUTD Taki 3m09uHA: CT. 394 (3pana); ct. 395 (3paaa nurixoM mepeaadi
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BiZIOMOCTEH JiepkaBHOI TaeMHuUI); cT. 396 (3pana nUIIXOM AOMOMOTHU Bopory); cr. 397 (Mis
NPOTH KOHCTUTYWilHOTrO iany); cr. 398 (epxkaBHa 3pama); cr. 399 (Bopoxi aii mpotu
nepxasn); cr. 400 (Imuryncto); ct. 401 (ATaka, sika 3arpoXxye HaIioHANBHIN Oe3merri); CT.
402 (Hamanm Ha tpomany); ct. 403 (Axtu musepcii); ct. 404 (IloBimomIiteHHS HeETpaBIUBOL
inpopmanii); ct. 405 (I[Ipomaranna BiiiHM); ct. 406 (IligpuB nepxaBHHUX iHTEpeciB); cT. 407
(PO3KpUTTS TaeEMHUITB, AKi 3arpOXKyIOTh HalliOHATBHIN Oe3meni); cT. 408 (3mounHN mpoTH OCid,
SKi KOPUCTYIOTBCS MiKHapomHuM 3axumctoM); cT. 409 (HempaBomipue ¢opmyBaHHS
iHpOpManifHIX CTPYKTYp); cT. 410 (3acymKeHHS 3JI09MHIB IPOTH HALlIOHATIHHOT OE3MEeKN).

Kpuminaneanii  konekc TypedumHH MICTUTh 4acTuHy 6 «lIpasonopyuwienns npomu
HayioHawHol 000poHuy, dactuny 7 «lIlpasonopyutenHs npomu 0epicasHoi KOHQIOeHYiiHOCME ma
winueyHcmeoy, YacTuny 8 «lIpasonopyuients npomu 8iOHOCUH 3 ino3eMHuMU Oepicasamuy [17].

Kpuminanpauii xoneke Yropuwau Mictuth Posnin XXIV «lIpasonopywenns npomu
depoicagu», SIKAWA MICTHTh 3J0YMHM, nependaveHi cr. 254-264 (Cnpoba moBanuTH
KOHCTUTYLIHHUI Jaj cuiolo; 3MOBa MPOTH KOHCTUTYLIHHOTO mMopsiaky; ByHT; 3HUIIEHHS;
HepxxaBHa 3pana; 3pana; [Homomora Ta copusHHs; Ulnuryncrso; IlnuryHcTBo mnportu
00’emHaHMX 30poiHMX cmi1; HenoBiZOMIIEHHS NpPO INPaBONOPYLICHHS NPOTH JCpKaBH;
3abopoHa MpoXKKUBaHHs Ha MEBHii Tepuropii) [18].

Kpuminanpauit xomekc Yecbkoi PecmyOmikm wmictute po3min 1X  «Kpuminanoni
npagonopyuwiennsi npomu Yexii, iHo3eMHUX Oeporcas ma MIXCHAPOOHUX Op2anizayii», SKAN
MiCTUTh Jekinmbka dacTHH. YactmHa | «KpumiHampHi 37I09MHM TpPOTH OCHOB YechKoi
PecnyOuniky, iHO3eMHUX JiepkaB Ta MiKHapOJHUX OpraHizauiii», sika MICTUTh Taki CTaTTi: CT.
309 (depxasHa 3pana), cr. 310 (Ilizpus pecnyouikn); cr. 311 (Tepopuctuunwmii akr); cr. 312
(Tepopmzm); cr. 314 (Caborax); cr. 315 (370BXKMBaHHS NPEACTABHUIITBOM JepxaBu abo
MbkHapoaHoi opranizauii). YactuHa 2 «3nouunnHi aii nporu 6e3neku Yecbkoi PecrmyOumiky,
iHO3eMHOT JiepkaBu ud MikHaponHoi Opranizamii», MICTHTh Taki cTarTi: cT. 316
(IImuryncTo); cr. 317 (Hebesmeka cexpetHoi iHpopmanii); ct. 318 (Hexbae craBneHHs mif
3arpo3sy cekpetHoi iHdopmariii) [19].

Kpuminanpauit xomekc Ilompmii wmictute Posminm XVII «IlpaBomopymieHHS TpoTH
Pecny6umiku [Tonbiay, skuii Mictuth ctarti 127-139 [20].

AmnHamiz OcCHOBHHX TmoNoXeHb Koucrutymii VYkpainm, 3akony VYkpaiam «IIpo
HaIlloHaNBHY Oe3rneKky Ykpainm», CTparerii HamioHaIbHOI Oe3meku Y KpaiHu, KPUMiHAJIHHOTO
3aKOHOJIABCTBA JIESIKMX KpaiH-uieHiB €Bpomneiicbkkoro Coro3y Tta kpain-uieniB HATO
JIO3BOJISIE 3pOOUTH BUCHOBOK I110/I0 HEOOXIJJHOCTI CYTTEBOTO JI0ONPAIIOBAHHS [TPOEKTY HOBOTO
KpuminanbHOro Kojekcy YKpalHM, B YacTHHI BU3HA4YEHHS O0’€KTa BIAMOBIJHOTO pO3LNY,
SKUM Oy/e BUKOHaHe 3aBJaHHS KpUMIHAIBHOTO KOJEKCY YKpaiHH OXOPOHSTH COLialibHi
LIHHOCTI, 110 CTAHOBJISITh NPIOPUTETHI HAI[IOHANIbHI iIHTEpecH YKpaiHH, 3 METO0 3a0e3NeueHHs
3aXMIIEHOCTI JIEPXKABHOTO CYBEPEHITETY, TEpUTOPIaibHOT LIIICHOCTI, JI€MOKPAaTHYHOTO
KOHCTUTYIIAHOTO JIaAy Ta IHIIMX HAI[IOHANBHUX IHTepeciB YKpaiHH BiJl peaJbHUX Ta
MOTEHILITHNX 3arpo3.

Takoxx moTpedye BHECEHHs BIAMOBIMHUX 3MiH A0 YHHHOTO KpHMiHaIBHOTO KOJEKCY
VYkpaiHu 3 TOTPUMaHHSAM HAsSBHOI HayKOBOI IIKOJHM KPUMIHAJIBLHOTO TpaBa y cepi 0XOpoHH
HaIllOHANTFHOI Oe3MeKHM Ta 3a YMOBH 3aJIyUeHHs cCremiamicTiB miei chepu, ski ¢daxoBo Il
JOCTIKYIOTE. 30KpeMa, MOJIOKEHHS po3aiiay I «310YHHM TPOTH OCHOB HAI[IOHAIBLHOI OE3MeKH
YkpaiHu» JIOINBHO  Y3TOJUTH i3 CYJacCHHM €BPONEHCHKUM  JIOCBIZIOM, HAasBHUMH
HaTpAIfOBaHHSAMH BITYM3HSIHHX (axiBLiB y Taly3l KPUMIHAJIBFHOIO TpPaBa Ta BH3HAYCHHUX
MIPIOPUTETIB pealbHUX Ta MOTCHIIHHUX 3arpo3 HAIlOHAJIBHOI Oe3meKd YKpaiHHW, BU3HAYCHHUX
Panoro HanmioHanpHOT Oe3meku i 0OpoHN YKpaiHu.

Otmxe, 3BaKal0ouM Ha HaBeJIeHE BHIE, TpeOa KOHCTATYBATH, LIO LULIXOM YBEICHHS
JIep>)KaBHOI Oe3lekn, sSK 00’€KTa CKJIaJiB 3JI0YMHIB, ONMHCAHMX CTATTAMH, IOMINICHUMH JIO
pozainy 9.1 «3ourHN NPOTH JEepkaBHOI OE3NEKM» MPOEKTY HOBOro KpnMmiHainbHOTO KOAEKCY
VYkpaiHu, po3poOHHKAMH CYTTEBO 3BY)XYETbCS 00 €KT OXOPOHM Ta 3QJIMIICHO 32 MEXaMH
3aXHCTY Taki cOLialbHI MIHHOCTI, K 3aXWUCT HALlIOHAIILHUX IHTEPECIB CYCIILILCTBA, JIOAWHH 1
rpomaysauHa. Ct. 3 Koncerurynii Ykpainu mepenbauae, 110 JIOAMHA, ii KUTTSA 1 310pOB’ s,
4ecTh 1 TiAHICTh, HEIOTOPKAHHICTD 1 Oe3MeKa BU3HAIOTHCS B YKpaiHi HAHBUIOK COILiaIbHOIO
LIHHICTIO.

BapTo BuHEecTH Ha OOTOBOPEHHS I 3aIPONOHOBaHI B MPOEKTI HOBoro KpumiHambHOTO
KoJleKCy YKpaiHHM CaHKIII, B SKAX BH3HA4YEHO MMOKAPAHHS y pa3i BYMHEHHS 3JI0YHMHIB MPOTH
Jiep’kaBHOI Oe3neku. 30kpemMa, B MpoekTi KpuMiHamsHOTO Koekey YKpaiHu BKa3aHO Ha Te, 110
IIi 3JI0YMHH HAIEXATh J0 3JI0YUHIB 5-TO CTymeHs (Tak 3BaHU 0a30BHH CTYIiHb TSKKOCTI, 0€3
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ypaxyBaHHs O3HaK CKJaay 3JIOYHMHY, SIKI 3MIHIOIOTH CTYIiHb TSDKKOCTI 3JI0YMHY). 3TrifiHO 3i
cT. 3.1.6 TIpo€eKTy 3a 3704MH 5-TO CTYIEHs NMPHU3HAYAETHCS TaKe IIOKapaHHs, SK YB S3HEHHS
CTPOKOM BiJ IIECTH 10 BOCbMH pOKiB. Lle o3Hauae, mo mpoekToM KpumiHaapHOTO KOAEKCY
VYkpaiHn AereHaniz0BaHO OKpeMi 3JII0YMHH IMPOTH OCHOB HAIiOHANBHOI Oe3mekw YKpaiHu.
[lepenycim ¥meTbes mpo Taki 3 HHUX, SK: [ii, CIPsIMOBaHI HA HACWIBHUIBKY 3MiHY YH
MOBAJICHHS KOHCTUTYIIHOTO JNany abo Ha 3axoruleHHS naepxkaBHoi Biagm (ct. 109 KK
VYxpaian), mepxkasHa 3pama (ct. 111 KK Vkpaian), musepcis (ct. 113 KK Vkpainm) Ta
mmrryHCeTBO (cT. 109 KK Vkpaian). UMHHAM KpUMIHAJIBHUM 3aKOHOJABCTBOM BCTAHOBJIICHO
HabaraTo CyBOpilIl CaHKIl, OCOOJMBO KOJM WIEThCS PO OCTaHHI TPH 13 3a3HAYCHUX
37I0YMHIB, 3a SKI nependayeHo MOXIIUBICT, NPU3HAYEHHS TOKapaHHi 10 15 pokiB
no36aBneHHs Boji. Sk Gaummo, mpoektoM KpuMiHambHOro Komekcy YKpaiHU HpOIOHY€EThCS
3MCHIIIUTH MOKApaHHA Maibke BABiUi. Takuil MiAXix BHKJIMKAE YMMAO 3alUTaHb, OCOOIUBO,
3Ba)KAIOYM Ha HUHILIHIO CUTYAIlilo, sIKa CKJIajlach B HAIIH JepkaBi, Kpi3b MPU3MY BU3HAUCHUX
MOTeHUIHHNX Ta pealbHUX 3arpo3 HallloHaIbHINM Oe3memi Ykpainum [2]. 3a 3pocraroyoi
KIJIBKOCTI 32 OCTaHHI POKH BKa3aHOI KaTeropii 37104MHIB IPONOHOBAHE 3MEHIICHHS OKApaHHS
HaBpS/l YU 3[aTHE CTUMYJIOBATH OCi0 10 MPaBOMIpHOI MOBEIHKH, K II€ BU3HAYEHO II. | 4. 2
ct. 1.1.2 Tlpoexty KpuminanpHOTO KOmekey Ykpainu [6].

Bignaroun Hane)kHe NpOBenEHIH pO3pOOHMKaMH IPOEKTYy KpHMiHAIBHOTO KOIEKCY
VYkpaian poOoTi, HeOOXiTHO BiN3HAYMTH, IO HUMHU HE MMOBHOIO MIpOI0 BPaxOBaHO CydYacHi
JOpOOKM BYEHUX 3 IHUTaHb KOHCTPYIOBAHHS KPUMiHAJIHHO-TIPABOBHX CAHKIIHM Ta IeHami3amii
KpUMiHaJbHUX NPaBONOpYIIEHb. Bu3Hayaouu BHA Ta pO3Mip IOKapaHHS, HEOOXiTHO
BUXOJIUTH i3 3acajl BCTAHOBJICHHS CaHKIIH y KpUMiHaibHOMY mpasi [21], moaepkaHHS SKUX
3naTHe 3a0e3Ne4yuTH BUKOHAHHA 3aBJaHHs, BH3HaueHoro cr. [.1.2 IIpoexty HOBOrO
KpuminaabHOro Kojaekcy YKpainu.

BucHoBkn. Mexi HayKoBOi CTaTrTi He JAO3BOJISIOTH BHCBITIMTH YCi INPOMO3UIIIi,
3ayBa)XCHHS 3@ PE3yJIbTaTaMM IONEPEIHIX MPOBEACHNX HAYKOBHX PO3BIIOK IIOJO IMOPYLICHO]
y CTaTTi TEMHU Ta aHAJI3y YMHHOI peAaKilii KpUMiHAIBHO-IIPaBOBUX HOPM, SIKUMH TepedadeHa
BiNOBIJAIFHICTG 3a 3JIOYMHU TIPOTH OCHOB HAIiOHAJIBbHOI Oe3mekn YKpaiHH W aHAizy
3anpornoHoBaHNX HOpM y Ilpoekti HOBOro KpHMiHampHOTO Komekcy YKpaiHH, a TakoX
BITYM3HIHOTO Ta 1HO3EMHOTO KPMUMIHAJIBHOTO 3aKOHOAABCTBA, SIKUM BH3HAYCHO KPUMIHAIBHY
BiJINIOBIiJAJIGHICTG 32 3JIOYMHH INPOTH OCHOB HAIIOHANBHOI O€3leKH, MPOTH HAaIliOHAIBHOT
Oe3reKy, NpOTH JiepKaBu, MpoTH Hawil. ToMy 1 crarTs Oyje MeprnuM KPOKOM BHCBITICHHS
apTepHaTHBHOI no3uuii mozao IIpoexty HoBoro KpumiHnaibHOro Kojekcy YKpaiHH, a TakokK
HaJlaHHs MIPOIO3MIIN Ta 3ayBa)kK€Hb CTOCOBHO YHOPMYBaHHS KPHUMIHAJbHOI'O 3aKOHO/ABCTBa
VYkpaiHu Ta NPOJOBKEHHSM IPOBEJCHUX HAYKOBHX JOCIHI/KEHb y CErMEHTI KPHUMiHAJIBHO-
MPaBOBOI OXOPOHHM OCHOB HAIlIOHATBHOI Oe3meku YKpalHM BiJ HasBHUX Ta MOTCHI[IHHHUX
3arpo3, BHM3HaueHMX Panow HarioHajgpHOi Oe3neku 1 oOoponu Ykpainum y Crparerii
HAIIOHAIEHOI Oe3meKkn YKpaiHu.
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ABSTRACT

Oleksandr Shamara, Oksana Knyzhenko, Oleh Kyrychenko, Volodymyr Komashko.
Improvement of criminal liability for crimes against fundamentals of national security of Ukraine —
problems of transformation of criminal legislation in modern conditions. The draft of the new
Criminal Code of Ukraine has been analyzed in terms of the proposed significant changes in the
responsibility for committing crimes against state security. The criminal legislation of the member states
of the European Union, which establishes responsibility for crimes against the state, against national
security, against the nation, is analyzed.

Based on the analysis of the main provisions of the Constitution of Ukraine, the Law of Ukraine
«On National Security of Ukraine», the National Security Strategy of Ukraine, criminal law of some EU
member states and NATO members, the authors concluded that the draft new Criminal Code of Ukraine
relevant crimes under the Draft Criminal Code of Ukraine, which will fulfill the task of the Criminal
Code of Ukraine to protect social values that are priority national interests of Ukraine, in order to protect
state sovereignty, territorial integrity, democratic constitutional order and other national interests of
Ukraine from real and potential threats.

It has been stated that it is necessary to make appropriate changes to the current Criminal Code of
Ukraine in compliance with the existing scientific school of criminal law in the field of national security
and with the involvement of specialists in this field who study it professionally. In particular, the
provisions of Section | «Crimes against the Fundamentals of National Security of Ukraine» should be
harmonized with European experience, the work of domestic experts in criminal law and identified
priorities of real and potential threats to national security of Ukraine, identified by the National Security
and Defense Council.

Keywords: criminal liability, criminal legislation, crimes against foundations of national security,
crimes against the state, crimes against national security, crimes against the nation.
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HISTORY OF THE LAW ON CRIMINAL LIABILITY
FOR ILLEGAL INFLUENCE ON THE RESULTS
OF SPORTS COMPETITIONS IN UKRAINE (1845-1991)

Bonogumup  IlaGauctuii, Jdmurpo  AmicimoB. ICTOPISI CTAHOBJIEHHS
3AKOHOJABCTBA PO KPUMIHAJBHY BIIMNOBIJAJBHOCTDH 3A IMTPOTHUIIPABHUI
BILUIMB HA PE3VJBTATH O®INIAHAX CIHOPTHUBHUX 3MATAHb HA TEPHUTOPIi
VKPATHM (1845-1991 pp.). Y crarti aBTOpaMH NpoaHaTi30BaHO KpPHMiHAIBHE 3aKOHOJIABCTBO
YKpaTHCHKHX 3eMeJNb MOYNHAIOYN 3 YJIOKEHHS PO MMOKapaHHs KPUMIHAIBHI Ta BUIPaBHI Bix 15 ceprHs
1845 pokxy mo KpuminampHOoro kxonekcy YkpaiHcekoi Pamsacpkoi Comiamictmunoi PecmyOmiku Bim
28 rpynust 1960 poxy. Ha ocHOBI mocmimkeHHs icTopii CTAaHOBIEHHST KPUMIiHAIBHOT BiAMOBIAAIBHOCTI 32
MIPOTHIIPABHUH BIUIMB Ha Pe3yIbTaTH OPIMiHHIX CIIOPTHBHUX 3MaraHb Ha TEPUTOPii YKPaiHCHKUX 3eMeIb
KOHCTaTOBaHO, IO MOAIOHUI BHJI KpUMiHAJIBHO-TIPABOBOI 3a00POHH, a TAKOXK iX MOPYLICHHS HacaMIIepen
3aJIeKaNI0 BiJ COLIaJbHO-€KOHOMIYHOI CUTYallil B KpaiHi y okpemi mpoMikku vacy. Harosormreno, 1o
BCTAQHOBJICHHS] KPHUMIHAJIbHOI BiJIIIOBIJAJBHICTI 32 NMPOTUIPABHUN BIUIMB Ha pe3yibTaTH OQiliHHKUX
CIIOPTHBHHX 3MaraHb 0yJo HeoOXiHMM Ta iCTOPUYHO 3yMOBJICHHM KPOKOM YKPaiHCHKOTO 3aKOHO/IABLISI.

AKIIEHTOBaHO, 1[0 HA JIaHWW 4ac KPUMiHAIBHO-NIpaBOBe 3a0e3IedeHHs pe3yNbTaTiB oQiuifHnX
CIOPTHBHHUX 3MaraHb NOTpeOye BIOCKOHAIEHHS, ajpKe IOCTana HaranbHa mnotpeba B 0OpoThOi 3
KOPYIIII€O Ta AOMHroM B cepi criopTy. Lle, 30kpema, miaTBepaKyeTbesi JaHUMHA O(imiiHOT CTaTUCTUKH
€IMHOTO Nep>KaBHOTO PEECTPY CYNOBUX PIllleHb Ta €IMHOTO 3BITY MPO KPHUMIHAIBHI MPaBOMOPYIIEHHS
mo aepkaBi. Y 3B’S3Ky 3 UM BiACYTHI Oyab-sIKi BiIOMOCTI MO 3aCy/DKEHHX OCi0 3a MPOTHIPaBHUI
BIUTMB Ha PE3yNbTaTH OQIIiHHUX CIIOPTUBHUX 3MAaraHsb.

Knrouosi cnoea: icmopia cmanoenienHs, CHOPMUGHI 3MA2AHHA, NPOMUNDAGHUL  BNIUS,
KPUMIHATIbHA 8i0N0BIOANIbHICMb, CHOPI.

Relevance of the study. The study of the history of the formation of criminal law and
individual criminal laws has always occupied one of the leading places in the science of
criminal law. After all, the analysis of historical conditions, socio-legal factors that contributed
to the emergence of criminal prohibitions, is the basis for establishing the direction of
improvement of existing criminal law. Article 369-3 of the Criminal Code of Ukraine
(hereinafter — the Criminal Code of Ukraine) is no exception, which currently has several
problems to apply.

Recent publications review. Among the scientists who considered the issue of illegal
influence on the results of official sports competitions, we can highlight S. Babanin,
O. Bantyshev, O. Bondarenko, Yu. Horodetsky, A. Danilevsky, M. Yefimov, K. Zadoya,
O. Kryshevych, V. Ludvik, F.Nemich, A. Savchenko, D. Sanakoev, O. Semenyuk,
V. Sokurenko, A. Stark, V. Fedchenko, O. Chuvakov, H. Yarmouth and others. At the same
time, acknowledging the significant contribution of this constellation of scientists, it should be

© V. Shablystyy, 2021
ORCID iD: https://orcid.org/0000-0003-0210-1772
vo-1_shablisty@ukr.net

© D. Anisimov, 2021
ORCID iD: https://orcid.org/0000-0003-2893-8343
k_sfp@dduvs.in.ua

ISSN 2078-3566 211



Hayxkosuii ¢icnux J/IYBC. 2021. Cneyianonuii sunyck Ne 2

emphasised that the historical aspects of the formation of criminal liability for illegal influence
on the results of official sports competitions have not been paid enough attention to.

The research paper’s objective to study the history of legislation on criminal liability
for illegal influence on the results of official sports competitions in Ukraine in the period from
1845 to 1991 from the Code of Criminal and Correctional Punishment of August 15, 1845, to
the Criminal Code of the Ukrainian Council of the Socialist Republic of December 28, 1960).

Discussion. To choose the direction of improvement of the existing criminal legal
norms, which have problems of their practical application, it is necessary, first of all, to
conduct a study of the history and formation of the studied criminal legislation, which will be
the benchmark for future research.

V. Saber says that the study of the history of criminal law avoids new mistakes and is
the key to development. Moreover, according to the scientist, this statement applies to all
spheres of human existence, not just the legal sphere [1, p. 8]. Thus, for more than 200 years,
the majority of Ukrainian lands, with an area of 452 thousand square kilometers with a
population of 25,5 million people were a part of the Russian Empire. In the XIX century and at
the beginning of the XX century, physical culture and sports were introduced into the practice
of military educational institutions, and the foundations of physical training in the army were
created. The development of physical culture and sports is mainly due to the efforts of
progressive public figures, military figures, teachers, scientists [2, p. 262].

In the middle of the XIX century, on August 15, 1845, the Russian Emperor Nikolai
Pavlovich Romanov signed «YioxeHie 0 Haka3aHisIXb YTOJIOBHBIXb M UCIIPABUTENBHBIXBY (the
Code of Criminal and Correctional Punishments). No wonder this historical monument is
called the first full-fledged Russian Criminal Code. Criminal liability has been established for
«m3ouMcTBOY (bribery) and extortion.

According to Art. 402 «On Bribery and Greed» it provides as follows: it is an abuse of
power or power of attorney. For bribery could be prosecuted officials who carried out their
activities in the field of sports [3, p. 175].

According to Art. 406 «Extortion is considered the highest degree of greed. By this is
meant any claim for gifts, or an uncertain payment, or a loan, or any services, profits, or other
benefits to the office or position of the perpetrator». Complicity is also criminalized. In Art.
409 provides «Promotion of bribery or greed» [3, p. 176-178].

In these articles, we can see a prototype of illicit gain, concerning a special subject,
which can be considered as a certain basis of the article we are studying. However, even in the
days of the Russian Empire there was a ban on lotteries, except for the state ones. By Art. 1278
they were those «who without the permission of the government will publicly play the lottery»,
Art. 1279 «who will be exposed in the prohibited by law distribution of tickets of any foreign
lottery», Art. 1280 «for forgery and other deceptions when playing the lottery» [3, p. 520].

According to the Criminal Code of March 22, 1903, which was approved during the
reign of Nicholas II, namely Art. 656 «Punishment is subject to an employee guilty of
receiving a bribe knowingly given for a committed name, which is part of his duties, services,
actions» [4, p. 137]. The competition judge could be prosecuted for receiving a bribe (illegal
profit). In these norms, for the first time at the legislative level, the emperor tries to regulate
lottery activities.

The First World War, which began in 1914, necessitated some measures to improve the
process of physical and military training of the youth of the Russian Empire. On December 8,
1915, the tsarist government adopted the «Regulations on the Mobilization of Sports», which
stated that the mobilization of sports was intended to organize pre-conscription training of
person’s subject to conscription during the war. In total, in the Kyiv educational district for the
period from 1915 to 1916, 2276 students of various educational institutions took military pre-
service training courses [2, p. 263].

The fateful event for our people was the revolution of 1917, which undoubtedly
influenced the further development of physical culture and sports.

First, it is the formation of the Central Council on March 17, 1917, which was the
beginning of the process of building the institutions of statehood of Ukraine. The Third
Universal, proclaimed on November 20, 1917, proclaimed the Ukrainian People’s Republic,
and the Fourth Universal (January 22, 1918) proclaimed the independence of Ukraine. Physical
culture and sports were under the leadership of the Ministry of Education [2, p. 263].

A new stage of formation of physical culture and sports has begun. Legislative acts of
public authorities are of great importance for understanding the forms and methods of
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regulating public life [5, p. 719]. At this stage of the study, we will pay attention to the
questions to the Ukrainian Soviet Socialist Republic on the topic we are studying.

On October 2-10, 1920, the Third Congress of the All-Union Leninist Communist
Youth Union was held, at which, for the first time since the revolution, one of the issues was to
discuss the importance of physical culture and sports in the state.

A review of the Criminal Code of 1922 suggests that the legislator focused on the
settlement of military conflicts. However, the criminal liability for bribes is ignored. This is in
particular Art. 144 and Art. 115 [6, p. 14]. The Basic Law of the USSR adopted at the second
session of the Central Executive Committee of the USSR of the first convocation on June 6, 1923
[7], was also aimed at regulating state control. In May, 1936, the All-Union Central Council of
Trade Unions decided to organize 64 voluntary sports unions of trade unions [8, p. 11].

The Central Executive Committee of the USSR and the Council of People’s
Commissars of the Ukrainian SSR adopted Resolution Ne 64/1087 of July 21, 1936 «On the
Establishment of the All-Union Committee for Physical Culture and Sports under the Union of
People’s Commissars of the USSR» [9]. This resolution was aimed at strengthening state
control over physical culture and sports.

On January 30, 1937, in Kyiv, at the XIV Extraordinary Congress of Soviets, the draft
of the new Constitution of the USSR was approved. According to Art. 19 of the latter, the
Ukrainian Soviet Socialist Republic, represented by its highest authorities and public
administration bodies, includes the management and organization of physical culture and
sports [10].

On September 1, 1939, Adolf Hitler’s troops attacked Poland. World War Il begins.
During the war, all forces of the USSR were aimed at fighting the German occupier. The end
of the war dates back to September 2, 1945.

After the liberation of the territory of the USSR from German troops in 1944 by the
decision of the Central Committee of the Communist Party of Ukraine and the Council of
People’s Commissars of the USSR on December 7, 1943, the Committee on Physical Culture
and Sports resumed work. Resolution of the Central Committee of the Communist Party of
Ukraine and the Council of People’s Commissars of the USSR for Ne 1592 of November 20,
1944 «On measures to improve the mass physical culture and sports work of the USSR». The
Council of People’s Commissars of the USSR passed a resolution on Ne 375 of February 16,
1945 «On military and physical training of students in schools, universities, and colleges of the
USSR» [2, p. 266].

In the Criminal Code of the USSR of December 28, 1960, Chapter VII «Official
Crimes». Accordingly, officials are persons who permanently or temporarily related to the
performance of organizational or administrative duties, or perform such duties under special
authority at enterprises, institutions or organizations, regardless of ownership, positions [11]. In
particular, we are interested in Art. 168 «Receiving a bribey. It provided for criminal liability
for the receipt by an official of any form of bribery for performance or non-performance in the
interests of the bribe-giver, any action using the power or position granted to him. This rule
could potentially be applied to cases of bribery of officials of sports federations, organizations,
sports clubs.

On October 7, 1977, at the extraordinary seventh session of the Verkhovna Rada of the
Ukrainian SSR of the ninth convocation, a new version of the Constitution of the Ukrainian
SSR was adopted. In the norms of the said Constitution, the legislator singled out physical
culture and sports as one of the priorities of state policy. In Art. 25 it was proclaimed that the
USSR provides spiritual and physical development for young people, prepares them for work
and social activities. In Art. 41 it was stated that citizens of the USSR have the right to the
development of public sports, physical culture, and tourism [12].

Thus, from act to act, we can trace the gradual and systematic development of
regulatory support for physical culture and sports.

Nowadays, sport is a complex multifunctional social phenomenon that has an impact on
various aspects of human life [13, p. 31]. Therefore, the state should pay enough attention to
sports not only and not so much at the national but also the international level.

Meeting the needs of spectators in the observation of a sports spectacle, which takes
place in a fair, uncompromising competition of athletes in compliance with the principles of
ethics and fair play, should be one of the basic principles of the competition. However, the
facts of corruption influence on the official sports competitions, and their results lead to the
mass audience receiving low-quality sports spectacle, which significantly violates the interests

ISSN 2078-3566 213



Hayxkosuii ¢icnux J/IYBC. 2021. Cneyianonuii sunyck Ne 2

of citizens and the interests of sports development in Ukraine [14, p. 214]. This position is
relevant if we consider it from the standpoint of bringing the audience to the fore. This opinion
does not stand up to criticism, because the rule should be protected by public relations. Even in
ancient Greece, while watching competitions, spectators who violated the rules of conduct
were beaten with sticks, it was the case of a specially appointed supervisor.

A new stage in the development of legislation on criminal liability begins with
Ukraine’s independence in 1991, sports activities are primarily provided by the Constitution of
Ukraine [15]. According to Art. 49, the state undertook to take care of the development of
physical culture and sports and to ensure the sanitary and epidemiological well-being of the
population.

Conclusions. A study of the origin and current state of criminal law support of the
results of official sports competitions in Ukraine showed that such criminal law prohibitions
depended primarily on the socio-economic situation in the country at a certain time.

Beginning with the Penal Code of August 15, 1845, officials were prosecuted for
providing improper benefits. Officials who carried out their activities in the field of sports
could be prosecuted for bribery. The Criminal Code of March 22, 1903, reflected the
provisions of the criminal law of the predecessor. However, for the first time at the legislative
level, the legislator is trying to regulate lottery activities. The Criminal Code of the Ukrainian
SSR of December 28, 1960, defined officials and improve the criminal law on bribery, which
was called «Receiving a bribey.

In addition, it was found that currently, the criminal law enforcement of the results of
official sports competitions needs to be improved, as there is an urgent need to combat
corruption and doping in sports.
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ABSTRACT

The article analyzes the criminal legislation of the Ukrainian lands from the Regulations on
Criminal and Correctional Punishments of August 15, 1845 to the Criminal Code of the Ukrainian Soviet
Socialist Republic of December 28, 1960. Based on a study of the history of criminal liability for illegal
influence on the results of official sports competitions in the Ukrainian lands, it was stated that this type
of criminal law prohibition and their violation primarily depended on the socio-economic situation in the
country at certain times. It was emphasized that the establishment of criminal liability for illegal influence
on the results of official sports competitions was a necessary and historically determined step of the
Ukrainian legislator.

It has been emphasized that at present the criminal law support of the results of official sports
competitions needs to be improved, as there is an urgent need to fight corruption and doping in the field
of sports. Which, in particular, is confirmed by the official statistics of the Unified State Register of Court
Decisions and the Unified Report on Criminal Offenses by State. Accordingly, there is no information
about convicted persons for illegal influence on the results of official sports competitions.

Keywords: history of formation, sports competitions, illegal influence, criminal liability, sports.
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Oxkcana Bacuian
BOJIOILYK® IOPYMILUH®
KaHauaaT JOKTOp IOPUIAUYHHUX
IOpUIUYHHX HAYK, HayK, ipodecop
JOLCHT

(Yepniseyvruii opuouunuii incmumym Hayionanwnozo yrieepcumeny
«Odecbra opuouuna akademisny, m. Yepnieyi, Yrpaina)

PI3UYHA OCOBA K CYB’EKT MIZKHAPOJHOI'O ITPABA
I MIZDKHAPOJHOI'O 3JIOYUHY

VY craTTi Ha OCHOBI aHaNli3y OCHOBHHX IOKTPUHANBHHUX Ipalb BITYU3HAHHX Ta 3apyOiLKHUX
BYCHUX y cepi MDKHAPOAHOTO KPUMIHAIBHOTO MpaBa JOCHIIHKEHO KOHIETITYaJIbHI MOJIOXKEHHS ILI0J0
po3yMiHHA (i3HgHOI 0COOM SIK CyO’€KTa MDKXHApPOIHOTO 3JIOYMHY Ta Cy0’€KTa MIKHApOJHOTO IpaBa.
[IpoananizoBaHo mpupody Ta crenudidHi PpUCH MiXHAPOIHOI MPaBOCYO’€KTHOCTI IHAMBINA, a TaKOX
OCHOBHI TIPUYMHHM BiJIHECEHHS iHAMBIAA IO KOJIa Cy0’€KTIB MiXKHAPOTHOTO MpaBa. Takoxx 0OIpyHTOBaHO
Te, IO BIAMOBINANBHICTH (DI3UYHUX 0OCI0 32 MIXKHAPOJIHI 3I0YMHU HAWYACTIIlIe HACTA€E 32 YMOBH, IO 1XHI
3JI0YHMHHI JTii TIOB’sI3aHi 3 peai3alli€ro 3JI0YNHHOT MOJITHKU JICPKABH.

Knrwwuoei cnosa: cy6’ekmu MidcHapoOHo20 npasa, iHOUBIO AK cy0 €Km MIdCHAPOOHO20 npasd,
Oecmunamop, MidCHAPOOHULL 3104UH, KPUMIHATbHA 8i0N08I0ANbHICIb THOUEIOA ) MIHCHAPOOHOMY NPAGI.

IMocranoBka mnpodgemMu. B ocraHHI JECATHIITTS CHOCTEPIraeTbCsi IHTEHCHBHE
«BTOPTHEHHS» PEryJIIOIYOro BIUIMBY MIXHApPOIHO-TIPABOBUX HOPM y cdepy BHYTPIIIHBOT
KOMITETEHIli Jaep)kaB, 10 OOYMOBIIOE, HEOOXiTHICTh MEeperisigy OJHOTO 3 OCHOBHHUX
TEOPETHYHHX MMOCTYJIATIB MOCTPAATHCHKOT MIXKHAPOAHO-IPABOBOT TOKTPUHU JAPYTOl MOJOBUHH
XX CTONITTS: TBEPIKCHHS PO MPHUHIIUIIOBY HEMOXIIUBICTh MOIIUPEHHS Ha (QI3UYHUX OCi0
OKpeMHuX Jep)kKaB CTaTycy CyO €KTiB MiXHapomHOTo mpaBa. I[IpoTsrom ©Oaratb0ox pOKIB
NPUXWIBHUKKA [i€] KOHIEMI[l BBaXaJd HEMPUIIYCTUMUM TOBOPHUTH MPO MIKHAPOIHY
MPaBOCYO €KTHICTh 1HAWBIZa, 00 BIONOBITHO [0 IXHBOI MO3WIIi MPaBOCYO’ €KTHICTH Yy
MDKHapOIHOMY IpaBi mepeadavae, KpiM 3JaTHOCTI IO CAMOCTIHHUX MiKHAPOITHUX M, TaKOXK
CIPOMOXKHICTh CTBOPIOBATH i 3a0e3redyBaTH BUKOHAHHS MIKHApPOJHO-TIPABOBUX HOPM, SIKOIO
¢i3ugHi 0cobu He BONOAIIOTh. KpiM TOro, Ha IXHIO AYMKY, 10 Ii€i mpobjeMu B3araii Tpeba
CTaBUTHUCS 3 BEJIHKOI OOEPEeKHICTIO BHACTIIOK TOrO, IO MIDKHAPOIHE MPaBO € IMPaBO
MDXKIEp)KaBHE ¥ I1le He JOCSIJIO Tiel cTanii, HA SAKid MOXJIMBE BH3HAHHS MPaBOCYO’€KTHOCTI
THAMBIAA, OCKITBKY i€ OCIA0JII0E CYBEPEHITET JepiKaB.

OpmHak peanii Cy4acHOTO XHUTTS, 3a00pOHa arpecHBHOI BiliHH, MoBara mpas JIIOJWHH,
CTBEP/UKEHHS MDKHAPOAHUX CTaHIApTiB TpaB 1 cBOOOJ, 3arajioM aHTPOIIOLEHTPUCTCHKI
TEHJICHIIT Cy4acHOTO MDKHAPOJHOTO IpaBa, SIKi (AKTUYHO IIPHU3BEIHM OO IEepepOKEHHS
MDKHApOJHOTO TIpaBa, IUKTYIOTh IOSBY HOBUX SIBHII B paMKax MiXHapOJHO-TIPaBOBOL
cucremu. IloTpiOHO pO3yMiTH, 1O SKIIO paHille MiDKHapOJHE NpaBo OyJI0 MiXKIEpKaBHHM
npaBoM, sike Oylno HampaBlieHe Ha «0OCIyroByBaHHs» mpaBa Ha BiiiHy («jus ad bellumy)
[UITXOM OOMEXEHHs 3aCO0IB Ta METOMIB BEICHHS BiHH, TO HHUHI [l MPABO MPOTOJIOMIYE i
3axWIa€ IpaBa JIOAWHU 1 HapoxiB. [IuTaHHA IpaB JIOAWHH OPraHiYHO BIUTTAIOTHCS B
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MDKHapO/JIHE TIPaBo, a iHAKBIA Ha0yBae MKHApOJHOT IPaBOCYO’ €KTHOCTI.

AHaniz mnyOaikaniii, B SIKHX 3aM04aTKOBAHO BHpilleHHdA uiei mnpolJemu.
TeopeTH4HUM MiATPYHTSAM UIA AOCHTIIPKEHHS MDKHApPOTHOI IpaBOCYO’ €KTHOCTI iHOWBi#a B
KOHTEKCTI MPUTATHEHHS HOTO 10 KPUMIHAIBHOI BiMTOBINANBHOCTI 38 BYMHEHHSI MKHAPOIHUX
3JI0YMHIB HA MiJCTaBi HOPM MDKHAPOJHOTO KPUMiHAIBHOTO MPaBa CTAIH HacaMIiepes TopoOKn
TaKAX BITYM3HSAHHUX YYCHUX-MDKHapomHukiB: M. Baiimypartos, B. Bytkesmu, O. 3amopoxHiid,
H. 3eminceka, 1. Kapmen, 1. JIykamyk, B. Peneupknii, B. Teninko Tomo. Cepen 3apy0ikHUX
HAyKOBIIIB CJi BHIUIMTH TIpami HacTymHuX YydeHux: H. AdxekceeB, M. baccioni,
Jx. O’bpaiten, X. J[lxecuek, JI. Jlepin, HO. PemeroB, II. Pomamikin, A. VYimakos,
C. Yepniuenko, A. Ilummepman, B. Ilabac, M. Illepud, C. Illpe6ens, M. oy Ta iHImi.
[MpumiTHO, mO cepel Ha3BaHMX BYEHUX OKpeMi, 30kpema, A. Llummepman, B. Illabac,
M. Ulepud, mnpamroBanu Hajg po3poOKOI0 NHpoeKTy Pumcekoro moroBopy MiKHapOaHOTO
KPUMIHAJILHOTO CYAy, IO HUHI (YHKIIOHYE SK MOCTIHHOAiI0OYa MDKHApOJHA YCTaHOBA, sKa
MOJKE MPUTATATH J0 BiMOBINATEHOCTI (Pi3UYHUX 0Ci0 32 BUNHCHHS MIKHAPOJIHUX 3JI0YHHIB.

HesBakaroun Ha Te, IO NMUTAaHHS MDKHApOJHOI KPHUMIHAIBHOI IOCTHINI 3 KOXHHM
POKOM Bce OiNbIlie IpUBEpPTAE YBary HAyKOBIIB, yce K MAaEMO KOHCTAaTYBaTH, IO Y OLTBIIOCTI
crareif, MOHOTpadiif i JOCTIHKeHp HABITh Ha PIiBHI AWCEpTaIiil CHOCTEpIraeThCs JarmigapHe
BHCBITJICHHS TIPOOJIEMAaTHKN BH3HAHHS IHAWBiNA Cy0’€KTOM MIKHAPOTHOTO IIpaBa, akICHT Y
TaKHX MpaIsX B MUIOMY 3MIIIEHO Ha aHaji3 mpoOieM oprasizamii Ta (yHKIIOHYBaHHS OpTaHiB
MDKHapOIHOI KpUMIiHAJIBHOI FocTullii. HaTtomicTe iHTEHCHBHHI PO3BHTOK caMe MiKHapOIHOI
KpUMiHaJIbHOI I0CTUIIT BUMarae OUIBII MPHUCKIIUIMBOI yBaru Ta OUIBII PETENBHOTrO aHaji3y He
TLIBKY 11 opraHi3aliiHux Ta QyHKIIOHAIBHUX 3acall, @ i OCHOBHHUX JOKTPUHAJIBHUX MOJIOKEHb
MDKHapOHOT IPaBoCyO’ €KTHOCTI 1HIUBIA.

MerToro cTaTTi € fociipkeHHs (i3nYHOT 0co0U SIK Cy0’€KTa MIXXHAPOIHOTO 3JIOYMHY Ta
BIJINIOBITHO CY0’€KTa MIXXKHAPOTHOTO TIpaBa.

Buxknajn ocHoBHoro martepiajiy. B Hayni MiXkHapoJHOTO mpaBa MUTAHHS MIXHAPOIHOT
MpaBOCYO €KTHOCTI (DI3MYHOI OCOOM PO3TIIAAaeThCs Bif ii MOBHOTO HEBW3HAHHS, BU3HAHHS
cnenudigHOi, 00MeKeHO0i, 0COONMMBOI MPaBOCYO €KTHOCTI JO O0€3YMOBHOI'O BH3HAHHS ITOBHOL
npaBocy6’ekTHOCTI. JJo cepemuan XX cT. OUIBIIICTh BUCHUX BBAYKAIH, IO IPABOCYD €KTHICTH
IHIMBIA TIOBHICTIO TIOTJIMHAETHCS TIPABOCYD EKTHICTIO IEPKAaBH, TPOMATHIHHOM SIKOi BiH €. Y
palsSHCHKIN JOKTPHHI BU3HAHHS JIIOAWHHU Cy0’€KTOM MDKHApOJHOTO IpaBa PO3IIISIAoCs, sK
cnpoba BTpy4aHHs y BHYTpIIIHI cripaBu Jiep>kaBu. Taki MOIISAM MOJEKYyAW 30eperiucs y
Hayll MbDKHapopHoro mpaBa. Jlo Takux BYEHHMX, 30Kpema, Halexarb B. E€BreHbeB,
®. Koxesnikos, C. Kpunos, JI. MomxopsiH, H. Ymakos, A. ®eapoc, C. UepHiueHKO.

B winoMy IOKTPHHOIO MIKHApOJHOTO MpaBa BUPOOJICHO TPH MiAXOIAHM NO BU3HAYCHHS
Kojla Cy0’exTiB  MiKHapoaHoro mpasa. [lepria, «mMpoka» KOHUEMNLis, mnependavae, 1o
cy0’€eKTaMU MIXXHApOJHOTO IpaBa MOXYTh OyTH BCi Cy0’€KTH MIKHAPOJAHUX HPABOBIAHOCHH,
06e3 Oynmp-saKkuxX 0OMeXKeHb, TOOTO JepkaBa, fopuaudHa ocoba Ta iHmUBIA. OCHOBHUM
apryMeHTOM TPHUXWIFHUKIB IIi€i KOHIeNmii Oyno Te, Mo HE MOXXHA OYTH YYaCHHKOM
MPaBOBITHOCHH 0e3 Toro, mod Oytu iX cy0’ekTtoM. Jlpyra KOHIEWINS HATOJONIYE, IO
cy0’eKTaM¥ MI>XKHAPOIHOTO IIpaBa JIHIIE Ti Cy0’€KTH MI>KHAPOTHUX MPABOBITHOCHH, SIKi 3aTHI
CBOIMH JIisIMH CTBOPIOBATH HOPMH MIXKHAPOIHOTO 1IpaBa. Tperst, «By3bKa» KOHIEIILIid,
nependavae, mo cy0’ekTaMM MIKHApOJIHOTO MpaBa € JIMIIE Ti yYaCHHUKH MIDKHApOJHUX
BIIHOCHH, SIKi BiJITOBiJafOTh MEBHUM O3HaKaM. J[0 TakuxX BiJHOCHIIM: 3JaTHICTh CTBOPIOBATH
HOPMH MDKHApOJHOTO TIpaBa, BOJOMITH MDKHapOJHHUMH IpaBaMH Ta OOOB’SI3KaMHU HECTH
BIIMOBIAANILHICTE TOIIO. [[f0 TEOpit0 aKTUBHO MiATPUMYBaIH PAASHCHKI BUEHI, BOHA BCE IIE €
JIOMIHYIOUO0 Ha MOCTPaTHCEKOMY IPOCTOpPi, y TOMY "Hchi B YkpaiHi [1, c. 47].

OTxe, 3a3HAYNMO, IO TIepIIa «ITUPOKay KOHIIEIIisI 10 Cy0’€KTIiB MIXXHAPOAHOTO MpaBa
BIZTHOCUTH BCIX Cy0’€KTiB MIXKHapOJHHMX IIPaBOBIIHOCHH, 0e3 OyIb-iKnX 0OMeXeHb, TOOTO
JiepKaBy, IOpUAMYHY ocoOy Ta iHmmBiga. lllomo npyroi Ta Tperpoi KOHUENmid, To iX
NPUXWIBHUKH 3alepedyloTh HasBHICTD y (i3MYHOI 0COOM MIXHAPOJHOI IPaBoOCy0’€KTHOCTI.
Cepes OCHOBHHMX apryMEHTIB — HEMOXKJIMBICTh 