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ABSTRACT

Yevhen Kurinnyi. Peculiarities of the legislative regulation of the use of coercive police
measures in Ukraine. The article deals with actual problem —peculiarities of the legislative regulation of
the use of coercive police measures.

According to the results of the analysis of the provisions of the legislative acts that establish the
powers of domestic law enforcement agencies, the main features characterizing the specifics of the
legislative regulation of the use of police coercive measures were determined, namely: in the vast majority of
the provisions of the considered normative legal acts (seven out of ten) regarding the possibility of applying
special measures of administrative termination, there is a reference to the relevant provisions of the Law (for
objectivity, it should be noted that in Clause 6, Part 1, Article 106 of the Civil Code of Ukraine, in addition
to the Law, there is also a reference to the provisions of the Law «On the National Guard of Ukraine»); the
above-mentioned references to the Law are absent in three legislative acts, and in two of them (laws «On the
Military Service of Law and Order in the Armed Forces of Ukraine» and «On the State Border Service of
Ukraine») there are established norms that directly detail the application of coercive measures under
consideration ; the list of coercive police measures provided for by the norms of Art. 42 of the Law,
constitutes only the basis of special termination measures and is de facto derived from them.

The author has emphasized that the use of the specified features allows to single out a number
of promising areas of research regarding: further improvement of the definition and addition of the list of
police coercive measures; expanding the characteristics of police activity and forming the appropriate
definition (primarily in a broad sense); implementation of certain steps in solving the issue of demarcation
between control and supervision and law enforcement bodies by clearly defining the mandatory features
and main functions of the latter.

Keywords: legislation, administrative coercion, measures of administrative suspension, police
coercive measures, police activity, law enforcement agencies.
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IPABOMIPHA JIAJIBHICTD 3AXMCHUKA ABO ITPEJJCTABHUKA
OCOFBH 3 HAJIAHHA ITIPABOBOI JONIOMOI'U: BUSHAUEHHSA
MOTEPHIJINX 3A cr. 397 KK YKPATHU TA CIIBBIIHOIIEHH A
OKPEMUX ITOHATH

Busnaueno, mo OmankerHuit xapakrep aumcrnodumii cr. 397 KK Vkpainu mocuimoe 3HaYeHHS
IHINX JpKepesT Teopil Ta MpaBa o0 HalIeKHOro (yHi(ikoBaHOro) TIyMadeHHsS THX IOHSTH Ta KaTeropii,
0 BUKOPHCTOBYIOTHCS B Liii HOpMi. J[OCTI/DKEHO OKpeMi TeOpeTHuHi Ta MPaBOBI aCHEKTH 3MiCTOBHHX
O3HaK TaKHX KaTeropiil, K «3aXUCHUK, «IIPEJICTaBHUK OCOOM», «IIpaBOMipHa AisUTbHICTEY. [loBeaeHo, 1110
npobneMa MOHSATIHHOrO amapary (Horo diTKOCTI Ta CTYHNEHs 3aKOHOZABUOl (hopMmamizamii) CyTTEBO
B3a€MOIIOB ’S13aHA 31 CTAHOM JII€BOTO 3aCTOCYBAHHS UMHHOTO 3aKOHOABCTBA. TOXK JOCIIKEHHS OKPEMUX
aCIIeKTIB CIIBBIJHOIICHHS IOHATH Ta KATETopiif, [0 BHKOPHCTOBYIOTHCS y 3a3HAUCHIH KpHMiHAIBHO-
npaBoBiii HopMmi (cr. 397 KK VYkpaiHu), MEeBHHUM YHHOM CHPHUSATUMYTH MOJAJIBLIOMY YHi()iKOBaHOMY
MPaBO3aCTOCYBAHHIO ITiJ] Yac KBaTi(ikaiil TAKOro BHAY KPUMIHAIBHOTO MPABOMOPYIICHHSL.

Knwwuosi cnoea: 3axuchux, npeocmagHux o0cobu, aodsoxam, a08OKAMCbKA OISIbHICb,
npasomipHa OisibHiCcMb.
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IMocTanoBka npodaemu. Peaizariis myOIi4HO-IPaBOBHX ITPaBO3aXUCHUX (QYHKINH y
JIep)KaBl € OIHUM 13 OCHOBHUX (PaKTOpPIB OLIHKH €(eKTUBHOCTI MOOYIOBH T'POMAJSTHCHKOTO
CYCIIIJIBCTBA, a TOMY MOTpeOye epeKTHBHOrO KpUMiHaJIbHO-TpaBoBoro 3axucty. Cratrs 397
KK VkpaiHu BCTaHOBIIOE MMIACTAaBH KPHUMIHAIBHOI BiAMOBIZAJIBHOCTI 3a MMEPEIIKOIKAHHS
3aKOHHIN AisUTBHOCTI 3aXHMCHHKA YU TPEJCTABHUKA OCOOM 3 HAJAHHS MPAaBOBOI TOMOMOIH a0
NOpPYLICHHS BCTAHOBJICHOTO 3aKOHOM 3aXUCTy IXHBOI mpodeciiiHoi nisutbHOCTI. Bona
BCT@HOBJIIOE TMIJICTABM KPUMIHAJIBbHOI BIJMOBIJAIBHOCTI y pa3i MOPYIIEHHS TapaHTii
KOH(ineHIifiHOCTI Tpodecii 1 € OmHi€l0 3 KUIBKOX KPUMIHAJIBHO-MPABOBUX HOPM, MIO
nependavaTh KPUMIHAJIBHO-TIPABOBUI 3aXHUCT HOPMAaJbHOI [iSUTBHOCTI 3aXHCHHKA Ta
Npe/ICTAaBHUKA NPHW 3AIHCHEHHI HUMHK (YHKIIH 3aXMCTy Ta INPEACTaBHUITBA B YCix cdepax
CYIOYHHCTBA.

BrnaHKeTHHI XapakTep MAWCHO3MINI 3a3HAYEHOI KPHUMIHAJIBHO-TIPABOBOI HOPMHU
MIOCHITIOE 3HAYCHHS 1HIIMX JDKepel Teopii Ta MpaBa 100 HAaJIeKHOTO TUIyMayeHHs THX IIOHATb
Ta KaTeropii, Mo BUKOPUCTOBYIOThCS B I Hopwmi. [IpoGnema monsTiitHOro amapaty (#foro
YITKOCTI Ta CTYIEHs 3aKOHOAABYOI (opMalti3aliii) CyrTeBo B3a€MOIIOB s13aHa 31 CTAHOM J[iEBOTO
3aCTOCYBaHHS  YMHHOIO  3aKOHOJABCTBAa. TOX  JIOCHIIDKCHHS  OKPEMHX  acCIieKTiB
CIIBBITHOIIICHHSI MOHSTH Ta KATEropii, 1[0 BUKOPHCTOBYIOTHCS y 3a3HA4€Hi KPUMIHAIbHO-
npaBoBiii Hopmi (cT. 397 KK Vkpaiuu), NEBHUM YHHOM CIPUATHMYTh IOJANIBIIOMY
YHi(IKOBaHOMY NPaBO3aCTOCYBaHHIO TN 4ac KBamiikamii Takoro BUIY KpPHUMiHAJIBHOTO
NPaBOMOPYILCHHS.

BinmnoBinHo 10 BU3HAYEHOI'O HAIPSMY JOCITIPKEHHS MAaEMO 3BEPHYTUCS 10 OKPEMUX
TEOPETUYHUX Ta TMPABOBUX AaCHEKTIB aHali3y 3MICTOBHMX O3HaK TaKUX KaTeropid, sk
«3aXHMCHHK», IPEIACTABHHK 0COOM», «IIPaBOMIPHA AiSIbHICTHY.

AXTyanpHiCTh ~ OOpaHOTO  HANMPSMY  JOCHIDKEHHS  TMOCHJIIOETBCS — TAKOX
MPaBO3aCTOCOBHUM acleKToM peamizanii momoxkenb cr. 397 KK Vkpainwm. 3pemroro,
MPaBO3aCTOCOBHA MPAKTHKA 3HAYHOK MIPOI0 3aJIC)KUTh BiJ] KOMIICTEHTHOCTI Ta HAaJIC)KHOI
TEOPETUYHOI 1 TpaBoBOi 00I3HAHOCTI 0CIO, SIKI PO3CIIAYIOTH BiNMOBIZAHI KpPUMiHAJIBHI
MPABOIOPYILICHHS, a TOMY 3a3Ha4yeHI 0cOOM MOBMHHI OyTH 00i3HaHI 3 ICTOTHUMH O3HAKaMH
HOHSATB, 1[0 BUKOPUCTOBYIOTHCS Y KPUMiHAJILHOMY IPaBi Ta 3aKOHOAABCTBI.

AHaniz nyOnikanii, B SAKHX 3al0YaTKOBAHO BHpilleHHA Wi€i npodiaeMu.
3a3HauMMoO, MO0 JO0 pI3HUX AaCMeKTIB KaTeropiajJbHO-NOHITIHHOTO amnapary I1HCTHTYTY
aJBOKaTypu, 30KpeMa, 10 KaTeTopill «3aXMCHHK», «IPENCTaBHUK OCOOM», «IIpaBOMipHa
JSUTBHICTEY», Yy PI3HMH 4yac 3BepTaiics Taki BiT4m3HsHI ¢axisi, sik: C. AHTOHIOK, B. I'eBKO,
B. 3aboposcrkuii, H. KapnioBa, B. Manziok Ta iH. [IpoTe po3BHTOK CYCHIJIBHUX BiJHOCHH, IO
BiZIOYBA€ThCS MMiJl BIUIMBOM Pi3HUX YMHHHKIB, CHIOHYKA€ JI0 MEperiisiny HasBHUX YSBJICHb IPO
Ti uM iHmI JediHinii, a TakoX BCTAHOBJEHHS CIiBBIJHOIIEHHS TaKUX KaTEropi, sk
«3aXHMCHHK», IPEIACTABHHK 0COOM», «IIPaBOMIPHA MisIbHICTHY.

MeTtoro cTaTTi € BH3HA4YCHHA TNPOOJIEMHHMX IIHTaHb: TO-TepIle, IIOA0 Koia
HOTEPILINX, AKX MAIOTh CTOCYBATHCS KPHUMiHAIBHO-TIPABOBI MOJIOKEHHSI, BU3HAYCH] y cT. 397
KK VYxkpainu, a oTke, 100 BU3HAYCHHS MICILs Ta 3HAYCHHS CaMe aJBOKATCHKOI AISUIBHOCTI Yy
BUKOHaHHI (yHKIH 3aXWcTy Ta HagaHHA IIPaBOBOi JOINOMOIH; MO-ApYyre, IMIOZAO
CIIBBITHOIIIGHHST ~ CJIOBOCIIONY4eHb  «IpodeciiiHa aJBOKaTchka JisUIbHICTB», «3aKOHHA
aJIBOKaTChKa JISUTBHICTB», «IPaBOMipHA aJBOKATCHKA [ISUTBHICTE» 3a CBOIM CYTHICHHM
3MICTOM, CTPYKTYPOIO Ta KOHKPETHUMH O3HAKaMH.

Buknax ocHoBHoro marepiany. Sk yke 3a3Hayanocs, KpUMiHAJIbHO-TPABOBHIA
3aXHCT, BiANOBiIHO 0 3MicTy 4. 1 cr. 397 KK Ykpainu, 30pi€eHTOBaHUWi Ha MOMEPEIKECHHS
BTPyYaHHsS B IPAaBOMIpHY [isUIbHICTh 3aXHMCHHKA YM TPEACTABHMKA i3 HAJAHHS MPaBOBOI
noriomord. OCHOBHMM Oe3rocepesiHiM 00’ €KTOM IIbOT0 KPUMiHAJIBHOI'O MPABOIOPYIICHHS €
BCTAHOBJICHHI 3aKOHOM TIOPSIOK 3IiMCHEHHS MpaBOCYIJs B YacTHHI 3a0e3Ie4eHHs NpaBa
0co0M Ha 3aXMCT YM TPEJCTaBJICHHS 1l IHTEPECiB Mil Yac po3MIsy CIpPaBH B CYIi, a OTXKE
HOpMaJlbHa MisIbHICTh 3aXHCHUKA YM IMPEACTaBHHKA 0co0u. HeoOXimHO MOCTiIuTH OKpemi
ACIIeKTH I10/{0 BU3HAYECHHS JIOIJIHOTO KOJIa OCi0, SIKMX MalOTh CTOCYBATHCS 11i KPUMiHAJIBHO-
NPABOBI MOJIOKEHHSI, a OTXKE, BU3HAYMTH MicIle Ta 3HAYEHHsS caMe aJBokara i mpodeciiHol
aJIBOKATCHKOI JisJIBHOCTI Y BUKOHaHHI (DYHKIIH 3aXHCTy Ta HaJaHHS MPaBOBOI JOMOMOTH SIK
00’€KTa MOCATaHHS.

Ha mifcraBi KOMIUIEKCHOIO CHCTEMHO-TIPABOBOTO aHAIII3y MOJOXeHb 1. 5 4. 1 cr. 1
3akony Ykpainu «IIpo agBokaTypy Ta aIBOKaTChKy AisuibHICTH» Ta 4. 1 cr. 45 KIIK Vkpainn
JOXOANMO BHCHOBKY, 1110 3aXUCHUKOM MOX€ OYTH JIMIIIE aJIBOKAT, SIKUI 311 ICHIOE aIBOKATCHKY
JUSUTBHICTD, CHPSMOBAHY Ha 3a0e3NeueHHs 3aXHCTy IpaB, cBOOOA 1 3aKOHHMX IHTEpeciB
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iZI03pIOBAaHOT0, OOBHMHYBA4€HOr'o, IiJICYAHOTO, 3aCy/PKEHOr0, BHIIPAaBIAHOTO, 0co0H,
CTOCOBHO SIKOT Tepe0ayaeThcsi 3aCTOCYBaHHSI IPUMYCOBUX 3aXO0J1iB MEUYHOI'0 YA BUXOBHOTO
xapaktepy abo BUPIIIYETHCS MUTAHHS MPO 1X 3aCTOCYBAHHS Y KPHUMIHAJIBHOMY MPOBADKEHHI,
0c00H, CTOCOBHO SIKOI PO3MIISAAETHCS MMUTAHHS PO BUAYy 1HO3EMHIH JiepykaBi (EKCTpaIuIIiio),
a TaKOXX OCOOH, SIKA TPUTITAETHCS IO aJMIHICTPATHBHOI BiJIMOBIJAIFHOCTI IMiJ] YaC PO3TILIAY
CIIpaBH TIPO aJMiHICTpaTUBHE MpaBonopymeHHs [15; 9, c. 44-51].

MaeMo TOromuTHCS 3 THUM, IO 3a3HAa4YeHE BIiIOBINAE CYTHOCTI KOHCTHTYIIHHHX
MOJIOXKEHDb Y YaCTHHI, Jie HIeThCs PO Te, MO0 IHCTUTYT aJABOKATypH (YHKIIOHYE JUIs 3aXUCTY
KOHCTUTYIIIHHUX TIpaB i CBOOOJ rpOMajisiH, a TAKOXK 1HO3eMIIIB Ta 0ci0 0e3 rpomajsHcTBa. A
OTXKE, 3aXHUCT Ta 3a0e3MeueHHs! OCTYITY 10 MPaBOCY/Isl — HAWBaXKITUBIIIIA O3HAKA aIBOKATYPH.
Oco0nrBe 3HAYEHHS 3aXUCT MA€ caMe y KPUMiHAJILHOMY TPOBA/KEHHI, a TOMY [€d 1HCTUTYT
KPHMiHaJILHOTO MPOIIECYaNIbHOrO MpaBa € MPEAMETOM OLIBII MPUCKIMIMBOIO PETYIIOBAHHS B
cT. 45-54 KIIK Ykpainu [9, c. 44-51].

Jemo cxmajHime BHU3HAYMTHCA 3 KOJIOM 0Ci0, SKi MOXYTh BHKOHYBAaTU
MpECTABHUIBKI (YHKIT 3 HAJaHHS MPABOBOI JOMOMOTH. 3aKOHOJABYOI0 MiJCTABOIO JUIS
PO3YMiHHS TOTrO, XTO € NPEACTaBHUKOM OCOOM 3 HaJlaHHS MNPaBOBOI JOIMOMOTH, Ma€ CTaTH
CHCTEMHE KOMIUIEKCHE TIAyMa4deHHs 1. 9 cT. 1 3a3HaueHoro 3aKoHy, KOTpe CBiTYUTh MPO Te, IO
i1 «IIPEACTABHULITBOMY 3aKOHOJIABEIb PO3YMI€ «BHUJI aJIBOKATCHKOI JIISLTBHOCTI, 1110 TIOJISITAE B
3a0e3mnedyeHHi peamizamii mpaB 1 OOOB’SI3KIB KIi€HTa B LUBUIBHOMY, T'OCIIOJIApPCHKOMY,
aJIMiHICTPATUBHOMY Ta KOHCTUTYLIHHOMY CyJOYMHCTBI, B IHIIHMX JEPXKABHUX OpraHax, mepesn
(i3MYHIME Ta IOPUANIHIMA 0CO0aMH, TIpaB 1 000B’s3KiB MOTEPIIIIIOTO MiJT Yac PO3TIISLY CIIpaB
PO aMIHICTPATHUBHI IPABOMOPYIIEHHS, 2 TAKOXK MPaB i 000B’SI3KIB MOTEPITIJIOro, [IUBUILHOIO
M03MBaya, HUBUILHOTO BI/NOBIIa4a y KpUMiHAILHOMY MpoBapKeHH» (1. 9 4. 1 cr. 1 3akoHy
VYkpainu «IIpo agBokarypy Ta aJBOKaTChKY AiSIBHICTEY) [15].

VY crarri 131-2 Koncturynii YkpaiHu Ha ™I BHU3HAYEHHSI TOTO, IO «BHKIIOYHO
a/IBOKAT 3/IHCHIOE TIPEICTABHUITBO 1HIIOT 0COOM B CY[I, @ TAaKOX 3aXUCT BiJ KPUMIHAILHOTO
OOBHHYBaU€HHS», CTBEPIDKYETHCS, L0 3aKOHOM MOXYThb OYTH BU3HA4YeHI BHHSITKH LIOJ0
MPE/ICTABHUIITBA B CYIl Y TPYAOBHX CIOpax, Copax IIOAO0 3aXHUCTy COLIAbHUX MpaB, MO0
BUOOpiB Ta pedepeHayMiB, Y MaJIO3HAYHHX CIOPAaX, a TAKOX CTOCOBHO IMPEICTABHUIITBA
MAJIONITHIX YH HEMOBHOMITHIX 0Ci0 Ta o0ci0, ski BU3HAHI CYIOM HEAI€3TATHUMHU YA
JI€3MaTHICTD SAKUX OOMeKeHa [7].

Tak, nume B kpuMinanbHOMY cynoumHcTBi H. KaproBa BuOKpemitoe TpH pi3Hi
KaTeropii Ipe/CTaBHUKIB — yJYaCHHKIB KPHMIHAJIBHOTO Tpolecy: 1) 3aKOHHI NpencTaBHUKH
MiJJO3PIOBAaHOTO YU OOBHHYBAauCHOTO, SKIIO BOHU € HEMOBHONITHIMHU, HEIi€3aTHUMU,
oOMexeHO mie3maTHUMHU (0aTbKM, YCHMHOBIIOBadi, OMIKYyHH, ONW3bKI POAWMYM TOIIO, IO
HaJIeKaTh JI0 CTOPOHM 3aXKCTY); 2) 3aKOHHHMH MPEICTABHUK MOTEPIIOr0 B KPUMIHAIBHOMY
MPOBAKEHHI SK (hi3uuHOl (JIMIe aJBOKAT), TaK 1 FOPUANYHOI ocoOu (aaBOKaT, IHIII
YIIOBHOBaXKEHI 0cO0M); 3) MpEACTaBHUKHM LUBIIFHOIO MO3MBaya, BimMOBiga4ya, TPEThOi 0co0H,
II0JI0 MaiHa SIKOI BUPINIYEThCS MUTAHHS MPO aperiT (He CTOCYEThCS CTOPIH KPUMiHATBHOIO
npoBapKeHHs) [6, c. 112].

Tox TepeBakHO came aJIBOKAT € TIEI 0CO00I0, SKa 3aiMaeThCs MPABO3aXHCHOKO
npodeciiiHO aJBOKATCHKOI iSUIBHICTIO, 3/IMCHIOE IMPEACTaBHUITBO B CyAaX YCIX JaHOK
CHCTEMH CYJOYMHCTBA, HA MiINPHEMCTBAX, B YCTAHOBAaX, OPraHi3aiisiX JEp>KaBHUX OPraHiB,
Ha/a€e iHIIy MPaBOBY JIOIOMOTY 3TiIHO 3 IPOLEAYpOI0, IependadeHol0 3aKOHOIABCTBOM
Vkpainu. BianmosigHo, mNpaBoMipHa aaBOKATChbKa [ISUTBHICTH € TOJOBHOI CKIIAI0BOIO
MIPABOMIPHOI [isUIBHOCTI 0cCi0, sIKi MarOTh 3aKOHHI Ta MPOQECidHI MACTaBH 3MIHCHIOBATH
3aXHCT Ta MPEACTABHUIITBO OCOOM 3 HAJIAHHSI PABOBOI JOMOMOT'H.

XapakTepHi 0COOJIMBOCTI aJBOKAaTChKOI JISTIBHOCTI BIATBOPIOIOTHCS y PI3HHUX
CIIOBOCIIOYUEHHSX, a OTXKEe, PI3HUX 3a O3HAKaMU MOHITTIX Ta KaTeropisx. Y CydacHii
JIOKTPHHI TIpaBa, BUEHi, OPiE€HTYIOUNCh HA YMHHE 3aKOHOAABCTBO, 1Ii XapaKTepHi 0cOOIMBOCTI
BITBOPIOIOTh Yy TaKUX KAaTEropisx, sIK «3aKOHHA aJIBOKATChKa JSUTBHICTBY», «mpodeciiiHa
a7IBOKaTChKa TISUTbHICTBY», «IIPaBOMipHA aBOKATChKA IISUTbHICTEY.

[I{omo mepmioro cnoBocnoMydeHHs. 3arajdbHOBH3HAHMM Y JOKTPHHI IpaBa € Te, 10
aJIBOKaTChKa JisUIbHICT, 30KpeMa TPOIeCyalbHe MPEJACTABHUIITBO, 3MIMCHIOETHCS HA
NpPUHIMIIAX BEPXOBEHCTBA Tpasa, 3akoHHOcTi. H. KaproBa, cTBepmxkyrouu mpo JOLiIbHICTh
MOJATBUIOTO YAOCKOHAJIEHHS KPUMIHAIBHO-IIPABOBOI OXOPOHU 3aXHMCHUKA M MPEACTaBHUKA 3
Ha/laHHA TNpaBOBOI JONOMOTH, Oe3mocepeqHhO BHKOPHUCTOBYE CIIOBOCIIONYYEHHS «3aKOHHA
IisutbHICTEY [6, ¢. 110]. [Ipore B OLTBIIOCTI BHUIAAKIB aHANI3Y IMiIAIOTHCS MHUTAHHSI, B SKUX
BIZITBOPIOIOTHCS CKJIAJIOBI 3aKOHHOI aJIBOKATCHKOI MissibHOCTI. Tak, B OJHMX BHIIAJKaxX
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(A. Ianbona, O. [leTprk) OKpEeMOIO CKJIaJOBOIO 3aKOHHOI JisITBHOCTI CIIPaBeTNBO BOAYAETHCS
MOJaJIbIle MOTIHOACHHS CTaHJAPTH3allil aJBOKATChKOI MISJABHOCTI HAa TJI BH3HAHHS
NPIOPUTETY €BPONEHCHKMX CTAaHIAPTIB  aJBOKATCHKOI [ISUTbHOCTI, HANpalbOBaHUX Ta
anpoOOBaHUX Y PO3BHHYTHX KpaiHax €BpONM NPOTSIrOM TPHUBAJIOro 4Yacy (MOpIBHAHO 3
VYkpainoto) [12, c. 812]. B inmmx Bumagkax (3a yMOBM 3araJbHOIO3BLIBHOI CHCTEMH)
3aKOHHAa aJIBOKATChbKA MisUTbHICTH HEOE3IICTAaBHO IOB’SI3YETHCS 31 CTYNEHEM YIiTKOCTI Ta
IOBHOTH BHU3HAYEHHS KOJa MisHb, KOTpi 3a0OpOHSAETHCA BUMHATH aABOKAaTy B HOTro
B3a€MOBITHOCHHAX 13 cynoMm [4, c. 160].

Jlpyroio 3araJbHOBH3HAHOK TE30l0 € TBEPIKEHHS IIOAO OCOOIMBOIO 3HAYECHHS
CHIBBIIHOLICHHS CTYyINEHS IOTPUMAaHHS a/JBOKaTOM MEX NPaBOMIPHOCTI MiSTHHS Ta PiBHS
foro mpodecionanisMmy. MaemMo BpaxoBYBaTH T, MO OOOB’SI30K aJBOKAaTa MOCTIHHO
MiZBUIYBaTH CBiil podeciitnuii piBeHb BU3HaUeHO 3akoHOM Y kpainu «IIpo agBokarypy Ta
aJIBOKaTchbKy JIisutbHICTB» (cT. 21). Be3yMoBHO, HanexHHH piBeHb MNpodecioHamizmy
aZiBOKaTa sSK CKJIaJoBi mependadae ioro 3000B’s3aHHS AOTPUMYBATHCS HOPM IIpaBa, IO
peryiIioloTh BiIBiAHY cdepy MiSUTBHOCTI, Ta TNpaBWI aJBOKATCHKOI €THKH. Y HayKOBiH
JMCKyCii 1100 TOTO, IO OLTBIIOI0 MIpOI0 BIUIMBAE€ Ha CTaH ePEKTHBHOCTI aJBOKATCHKOI
JUSUTBHOCTI, HE CJIIJI OMUHATH IMiAXII, 3TIIHO 3 SIKUM IepeBara HaJaeTbcs came mpodeciiHii
a/JIBOKaTCchKii misuibHOCTI. Ha nymky C. AHTOHIOKA, MPUHIUI PO ecioHali3My agBoKara sK
Ba)KJIMBOI 3acajiyl I1iJ] yac HaJaHHs KBaJli(hiKoBaHOT IpaBHUYOI (IIPaBOBOT) JOMTOMOT'H KIIIEHTY
B CYJIOYMHCTBI Y KpaiHH IMOCiJa€ He MCHII BaXJIMBY POJb, HK 3aKOHHICTH Ta HE3aJICXKHICTh
aJIBOKATChKOI AismbHOCTI [1, ¢. 261].

SIKIIO  CIOBOCTIONYYEHHSI «3aKOHHA aJlBOKATChKa IisUTBHICTB» Ta «mpodeciiiHa
aJIBOKaTChKa AISTIBHICTEY € PE3yIbTaTOM KOMIUIEKCHOTO y3araJbHEHHS IIEBHOI CHCTEMH BUMOT
IIOZI0 aJBOKATCHKOI [ISUTBHOCTI, IO TepeBakHO 3adikcoBani y 3akoHi Ykpainm «IIpo
aIBOKATypy Ta aJBOKATCHKY MisUIbHICTE» Ta «[IpaBmiax aJBOKAaTChKOi €THKH» (BHMOra
3/IIHCHEHHSI aIBOKATCHKOI AISUIBHOCTI Ha MpodeciiiHiii OCHOBI Ta BIANOBIAHO 7O 3aKOHY), TO
CIIOBOCTIOJIYUEHHSI «IPaBOMipHA JISUIBHICTBY € CKIJIAJO0BOIO 3MICTY KPHUMiHAJIBHO-IIPABOBHX
nonoxenb, a came cT. 397 KK Vkpainu. Ilig yac BH3HAUYeHHS OCHOBHOTO KPUMiHAJIBHO-
NPaBOBOr0 3axX0ny 3a0e3MeyeHHs TrapaHTii BUKOHAHHA (YHKLIH MO0 3aXUCTy Ta HaJaHHS
Pi3HHX BHIB ITPaBOBOi JOMIOMOTY TpOMajsHaM Y KpaiHH 3aKOHOZABEIh BUKOPHUCTOBYE caMe Iie
noHATTsI. OTXKe, KaTeropist «IpaBoMipHa JisUIbHICTE» BHKOPUCTOBYEThCs e B cT. 397 KK
VYkpaiHu 1 CTOCYETbCS MiSUIBHOCTI 3aXMCHHKA Ta TPENCTaBHUKAa OCOOM 3 HaJlaHHS IPaBOBOI
poriomord. Tok HeOE3MiACTaBHO caMe B JOCHIUKEHHAX KPUMiHAIBHO-TIPABOBOTO Ta
KPUMIiHAJbHO-MIPOLIECYAIEHOTO  XapaKTepy BUKOPUCTOBYETHCS — 31€OIBIIONO  MOHATTS
«mpaBoMipHa HisuibHICTE». Tak, B. I'eBko, O. Bypa, mocmimxyroun ocoOinuBe 3HAYEHHS
peanizamii MPUHIMITY 3MarajbHOCTI Ta PIBHOCTI YCIX CTOPiH Y KPUMIHAJIBHOMY CYJIOYHHCTBI, B
Teopii KpPUMIHAJIBHOTO TMpOIECY, NpPU HANpALOBaHHI BIIMOBIIHMX KPUTEPIiB  LIOMO
MiABHIIEHHS epEeKTUBHOCTI MisNIBHOCTI 3aXWCHUKa y cdepi 30MpaHHsS MOKa3iB ydaCHUKaMH
KPUMIHAJIBHOTO TPOBA/KEHHS, BUKOPHUCTOBYIOTh TIOHSTTS «IPaBOMIPHICTb TisUTBHOCTI» [2, C.
246, 248]. MaeMo MOTOAWTHCS 3 THM, IO MPAaBOMIPHOIO € TaKa JISUTGHICTh 3aXHUCHUKA YH
IpeICTaBHUKa OCOOM, KOTpa 3IiMCHIOETbCA Yy Iepen0adeHOMY 3aKOHOM IIOPSAKY, He
3a0opoHeHMMH 3akOHOM 3acobamu [10, ¢. 1043]. Tok HaBemeHi MOKTPUHAIBHI PUKIIAIHA
JOBOISTH JIOLIJIBHICTh CIIPUHHSTTS 3a3HAYCHHUX CJIOBOCIIONYYCHB SIK TaKUX, IO CTOCYIOThCS
TOTOXXHUX MOHSITb.

BucnoBkn. IligcymoByloun BuUKIIaJieHe, HEOOXIIHO HAroJIOCHTH Ha TaKOMY.
[lepeBaxkxHO came aIBOKAT € Ti€l0 0COOOIO, SIKa 3aMAaEThCS MPAaBO3aXUCHOIO MpodeciiiHOo
a/IBOKaTChKOIO JISUTBHICTIO, 3JIHCHIOE MPEACTABHUIITBO B CylaX YCIX JIAHOK CHCTEMH
CYIOUYMHCTBA, HA MIANPUEMCTBAX, B YCTAHOBAX, OPraHi3allifxX JAep:KaBHUX OpraHiB, HAJA€ IHIIY
NPaBOBY JOMOMOTY 3TiHO 3 TPOLEAYypOoro, Iepen0adeHo0 3aKOHOAABCTBOM Y KpaiHH.
BiamoBigHo, mpaBoMipHa aIBOKATChKa [ISUTBHICTH € TOJIOBHOK CKJIaJ0BOK IPaBOMIipPHOI
JISUTBHOCTI 0Ci0, sSKi MaroTh 3aKOHHI Ta HpoQecidHi MiAcCTaBU 3iMCHIOBATH 3aXHCT Ta
NPeJCTaBHUITBO OCOOU 3 HAlaHHS IIPaBOBOI JOIIOMOTH.

ITpaBoMipHICTb AisUIBHOCTI 3aXWCHUKA YH TpeJCTaBHUKA OCOOM 3 HaJaHHS IPaBOBOI
JIOTIOMOTH, TIpo SIKy #aersest y c1. 397 KK Ykpainu, — ne OoraTtopiBHeBa cOIliajbHO-TIPaBOBa
Ta €TWYHA KaTeropis, IO CTPYKTYpPOBAHO OXOIUTIOE yBECh KOMIUIEKC NPAaBOBHX IOJIOXKEHb,
BU3HAUCHNUX y HOPMATHBHO-TIPABOBUX aKTaX 3aKOHOAABYOrO Ta MiJ3aKOHHOTO DiBHIB, 3a
YMOBH iX €TUYHOI'O HATIOBHEHHSL.
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ABSTRACT

Valentyna Merkulova, Oksana Hrytenko. Legal activities of the defender or the person's
representative in providing legal aid: definition of the victims under art. 397 of the Criminal Code
of Ukraine and correlation of separate concepts. The article determines that the blanket nature of the
disposition of Art. 397 of the Criminal Code of Ukraine enhances the importance of other sources of
theory and law regarding the proper (unified) interpretation of the concepts and categories that are used in
this norm. Problematic issues such as establishing the circle of victims to whom the criminal legal
situation, defined in Art. 397 of the Criminal Code of Ukraine, and therefore the definition of the place
and significance of advocacy in performing the functions of defense and provision of legal assistance, as
well as the relationship between the phrases “professional advocacy,” “legitimate advocacy,” “legitimate
advocacy in its essential content, structure and specific signs. Individual theoretical and legal aspects of
the substantive features of such categories as defender, representative of a person, and lawful activity
have been studied, giving reason to note the following. It has been proven that the problem of the
conceptual apparatus (its clarity and degree of legislative formalization) is interconnected with the state of
effective application of the current legislation.

Predominantly, a lawyer is a person engaged in human rights professional advocacy, provides
representation in courts of all levels of the judicial system, enterprises, institutions, organizations of
government bodies, and provides other legal assistance in accordance with the procedure provided for by
the legislation of Ukraine. Accordingly, lawful advocacy is the main component of the lawful activity of
persons who have legal and professional grounds to protect and represent a person in providing legal
assistance. The legality of the activities of a defender or a representative of a person providing legal
assistance, as referred to in Art. 397 of the Criminal Code of Ukraine is a multi-level socio-legal and
ethical category, structuredly covering the entire range of legal provisions defined in regulations at the
legislative and subordinate levels, subject to their ethical content. Therefore, research into individual
aspects of the relationship between concepts and categories that are used in the specified criminal law
norm (Article 397 of the Criminal Code of Ukraine) will in a certain way contribute to further unified law
enforcement during the qualification of this type of criminal offense.

Keywords: defender, representative of the individual, lawyer, advocacy, lawful activity.
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