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been carried out, which testified to the extremely important role of the Fundamental Law of the Ukrainian
State in creating a regime of lawful activity of all legal entities. It reveals the meaning of the concept of
legality as a multifaceted phenomenon of legal reality and a necessary prerequisite for the formation of a
constitutional legal order through a set of imperative requirements (principles) addressed to potential
participants in legal relations; the place of the Constitution of Ukraine in the national legal system and the
functional purpose of the normative legal act of the highest legal force in the organization of this system
have been determined; its importance in ensuring the unity of understanding and application of laws
throughout the territory of Ukraine has been substantiated; from the content of the norms of Chapter I
“General principles”, the idea of the social-democratic expediency of the law, and especially the
Constitution of Ukraine, is clearly derived; in the aspect of mutual responsibility of the person and the state,
the idea of the inevitability of legal responsibility for the committed offense is reflected as a guarantee of
the restoration of legality; as a manifestation of the conditionality of legality by the democratic regime, the
idea of equality before the law of legal subjects who have the same legal status is affirmed; the reality of
legality is ensured, first of all, with the help of those constitutional and legal norms that have a significant
protective potential.

Keywords: Constitution of Ukraine (Fundamental Law of the Ukrainian State and Society),
legality, principles of legality, supremacy of law over all other legal acts, generality of legality, unity of
understanding and application of laws throughout the territory of Ukraine, social-democratic expediency
of the law, conditionality of legality by the regime of democracy, realities of legality, law and order, legal
guarantees of legality.
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FOunist OJIIMHUK®

BHKJIa1a4

(Aninponemposcokutl Oepocaghull yHigepcumem
eHympiwHix cnpas, M. /[ninpo, Ykpaina)

JOKTPUHAJIBHI IIIAXOAN 10 BUBHAUEHHS ITIOHATTS
IPABO HA ITIPO®ECIHHY IPABHAYY JOIIOMOTI'Y

V crarTi po3KpUTO HasABHI B Cy4acHill MPaBHUYIN Haylli MOMJISAM BUCHUX HA 3MICT HOHATTS IIPaBO
Ha npodeciiiHy npaBHUIY JornoMory. Ha ocHOBI aHami3y Cy/UKeHb BITUM3HSAHUX MIPABHUKIB PO BKa3aHMIT
(dbeHoMeH, Horo 3Mict, 0coOIMBOCTI 3a0e3MeueHHsI O0IPYHTOBAaHO aBTOPChbKY JediHiuiro miei xareropii
HayKO3HABCTBA.

IlpaBo koxHOro Ha npodeciliHy NpaBHUYY AONOMOrY PO3IJISHYTO B CYO €KTHBHOMY CEHCI.
BusBieHo, 10 NMTAaHHS BU3HAYCHHS JOCIIUKYBAHOTO HOHATTS 3aJIMINAETBCA AUCKYCIHHUM UL
FOPUJIMYHOT HayKH. PO3KPHUTO MOIIIAAM HAYKOBLIB Ha 3MiCT HAasBHOT'O B Cy4aCHOMY IIPaBO3HABCTBI HOHATTS
mpaBa Ha npodeciiiHy npaBHHYY AormoMory. Po3risHyTo Imopaii3M MmiZXOXmiB IO pO3YyMIHHS IOHSTTS
IpaBa KO)KHOr0 Ha NpodeciiiHy npaBHUYY JIOIIOMOT'Y Ta 3’sICOBaHO Horo 3MmicT. BuzHaueHo, 1m0 HejomikoM
[epPEeBaXKHOI OLIBIIOCTI BU3HAYEHb € TaBTOJIOTIYHICTh — MOHATTA IpaBa Ha HpodeciiiHy NpaBHUUY
JIOIIOMOT'y HayKOBLIi BHU3HA4YalOTh uyepe3 3aKkoH. J[oBeleHO, 110 BueHi Oe3MmiIcTaBHO OOMEXYIOTh KOJIO
cy0’€KTiB, SIKi YIIOBHOBa)KCHI HaJaBaTH MOXJIMBICTD peaiizalil Takoro mpasa, 3BOMUYM X Nepeik JuIe
Jo Kareropii ropucriB. HarosomeHo, mo A0CHTb 4acTO JOCIIIHUKU iTHOPYIOTH TOH (hakT, 1o cy0’eKT
MO)KE€ peaji3yBaTH Take IpaBo sIK Ha IUIATHIM, TaK 1 Ha Oe30IUTaTHINA OCHOBI.

Knrouosi cnosa: npasa nioounu, npagosa 00nomoed, npagnuia 00noMo2a, npago Ha npogheciuny
nPAGHUYY 00ONOMO2Y.

IMocranoBka mpodaemu. CydyacHa IOpUAMYHA HayKa JJIsl CJIOBECHOTO MMO3HAYEHHS
KaTeropii MpaBo KOXXHOTO Ha MpodeciiiHy MpaBHUYY TOMOMOrY OIEpYE Pi3HUMH TepMiHAMHU:
OCHOBHE ((pyHIaMeHTalbHE), HEBIJI'€MHE MPaBO KOXXHOTo [1]; MOXIIMBICTE 0COOM OTpUMATH
BHCOKOSIKICHI TIPaBHUYI TTOCTYTH, SIKi MOXe 3a0e3MeUnTH JInIe npodeciinuii axBokat [2], [8];
Mipa MOKJIMBOI TIOBEIIHKU Cy0’€KTa PaBOBIJHOCHH, SIKMI MTOTPeOye 3aXUCTY, MPEACTAaBHUITBA
Ta HaJIaHHS IHIIUX BUAIB nonomord [3, c. 13] tomo. Tpeda moroauTrck, MO TaKy CUTYAILIIO B
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Teopii MpaB JIIOAWHH, IO XapaKTEPH3YEThCS TEPMIHOJOTIUHOI OaraTOMaHITHICTIO, MO)KHA
OLIHUTH SIK MpOOJIEMHY B IDIaHI KOPEKTHOCTI BXXKMBAaHHX CJIOBOCIIONYYEHb 3QJIEKHO Bij
CMUCIIOBOTO KOHTEKCTY [4]. Bka3aHa rHOCEONOriYHA CUTYyaIlisl BUMArae MmoJajblInX HAyKOBUX
JIOCITI/PKEHB Y IIbOMY HaIIpsIMi.

AHani3 myOaikaniii, B IKHX 3alI09aTKOBAHO BHMpilleHHs L€l nmpodiaemu. [Iuranus
BU3HAYEHHS TIOHATTS IPAaBO KOXKHOTO Ha IpodeciiiHy MpaBHUYY JOIOMOTY HE € HOBUM JIJIS
MIPaBHUYOI HayKH. Y HOro po3poOKy BaroMHil BHECOK 3POOMIIM TaKi BITYM3HIHI MPABHUKH, K
€. Ananbes, B. bonsk, A. Jlxyceka A. Koneiunkos, O. Kpymnineka, I. Minyk, M. MebHUK,
M. TIpunuisx Touro.

BomHouac, sk cBiguaTh HAyKOBi Mpalli BKa3aHMX aBTOPIB, Uil HPAaBHUYOI HAYKH
JIUCKYCIHHIM 3JTMIIA€ThCS TUTAHHS BU3HAUYEHHS JJOCIIKYBAHOTO HAMHU ITOHSTTSI. 3alIOBHEHHIO
i€l MporajiuHu B IOPUIAMYHIN HayIl 1 Oy/ie MpHUCBsSYeHe HAYKOBE JOCIIIKEHHS.

MeTa: pO3MIISIHYTH TUTIOPAii3M MiAXOMAIB 1O PO3YMIHHS TOHSTTS INPaBO KOXKHOTO Ha
npodeciiiHy npaBHUYY JIOMTOMOT'Y Ta YTOYHUTH HOTO 3MICT.

JlocsTHEHHSI BU3HAYEHOI HAMH JIOCHITHUIILKOI METH 3YMOBHJIO TOTpeOy BUKOPUCTaHHS
MIEBHOTO TEOPETHYHOr0 IHCTPYMEHTApIilo, a came: CBITOIVISTHOIO IJIEeKTHYHOTO MiJIXOAY, IO
IPYHTYETHCSI Ha TIPUHIMIIAX PO3BUTKY JIOCII/PKYBAHOTO SIBHIA Ta HOTO B3a€EMO3B’SI3KY 3 1HIIUMH
MpaBOBUMH (DeHOMEHaMH, TEepPenyciM TPaBOBHM CTATyCOM JIIOAWMHU 1 TPOMajsSHUHA, a TaKOXK
(OpMabHO-JIOTIYHOT O Ta CHENiaIbHO-IOPHAMYHOTO0 METO/IB JIOCIII/PKEHHS], 32 JIOTIOMOTOI0 SIKUX
3’SICOBAHO CMHCIIOBE HABAHTAXKEHHS JIOCIIPKYBAaHOTO TEPMIHO-TIOHSTTSI.

VY Mexax i€l cTarTi (peHOMEH MpaBO KOXKHOrO Ha MpodeciiHy NMpaBHUYY JOMOMOTY
JIIOIMHU OyJie PO3TIIsIATHCSI HAMU caMe B Cy0 €KTHBHOMY 3HAUE€HHI.

Buknan ocHoBHOro Marepiaiy. 3nificCHEeHHIA OTJIs11 HAYKOBOI JTiTepaTypH CBIIYHUTH PO
Pi3HY IHTEpIpETaIlilo BYSHUMH JOCIIPKYBAHOTO MOHATT. HaBenemo 1i Cy/KeHHs paBHUKIB
Npo JOCTiKyBaHUH (pEeHOMEH, M0 3HAWILIM CBOE BiJOOpa)KEHHs B HAYKOBHX IIpamsix Ta
CTaHyTh IMPEAMETOM MOAAJbLIOro aHamilzy. 3okpema, I. Mimyk y cBoiii mpamni «KoHuenmis
npodeciiiHol mpaBHUYOI TOMOMOTH B YKpaiHi: 3arajlbHOTEOPETHYHUI acleKkT JOCIiKyBaHe
npaBo Ha mpodeciiHy NpaBHUYY IOMOMOTY JOBOJI JIAKOHIYHO BHM3HAYa€ SK OCHOBHE, IO
3aKpilUieHe Ha MDKHAapOIHOMY Ta KOHCTUTYLIHHOMY piBHi. JlochHimHHI po3risimae Horo B
00’€KTUBHOMY Ta Cy0’€KTHMBHOMY PO3YMiHHI: B 00 €KTHMBHOMY, Ha ii JIyMKY, Ii¢ NpPaBOBHIi
IHCTUTYT, IO SIBIISIE COOOI0 CYKYITHICTh MDKHAPOJHUX, KOHCTUTYIIIMHUX 1 TaTy3eBUX MPaBOBUX
HOpM, II0 BCTAHOBIIIOIOTH MPABO Ha MPaBOBY JAOMOMOrY Ta ii rapanrii. Bkasye, 110 BiInoBigHo
10 4. 2 ct. 64 KoHcrurynii Ykpainu, BoHO He Moxe OyTn oOMexeHe, Mae npsMy Aito. STk BoHa
pe3iomye, B 00’ €KTUBHOMY PO3yMiHHI MPaBoO Ha MpodeciiiHy MpaBHUYY JOIMIOMOTY BUCTYIIAE K
HaWBa)KJTUBIIIIA TAPAHTIA 3aXUCTY BCIX 1HIIUX Tpas 1 cBodox [1, c. 278-279].

JocnimKyBaHe HAMU TIPaBo y Cy0’€KTHBHOMY PO3YMiHHI 3raJlaHa aBTOpKa pO3IIISIAE SK
npaBo, sike €: 1) ocCHOBHUM ((pyHIaMEHTaJIbHUM), HEBIJI'EMHUM IPABOM KOXKHOTO, BOHO SIBJISIE
co0OI0 CYKYITHICTh MPABOBUX MOXIIMBOCTEH (i3UYHOI 0COOM SIK YUYaCHHKA NMPABOBIJHOCHH, 3
METOI0 JIOCSTHEHHSI IOCTAaBJICHUX IOPUINYHHUX IIiJIed; 2) € TOJIOBHOI KOHCTUTYIIIHHOIO
rapaHTi€ro I 3a0e31eueHH s HIINX MPaB JIIOAWHY (Y TOMY YKCII paBa Ha CIIpaBeIIUBUI CyII).
Bona yrouHroe: mpaBo Ha mpodeciiiHy NpaBHHYY JONOMOTY € OJHUM i3 HalBaKJIMBIIINX
MPaBOBHX 3aCc001B, HEOOXIHUM €JIEMEHTOM MeXaHi3My 3a0e3IeueHHs BCiX 1HIIMX MPaB i cBOOO/
JIIO/IMHY 1 TPOMaJIsTHUHA.

[. Mimyk xapakTepusye HOro oJHOYAacHO i SK Take, IO Hocimae crnenudivyHe Mmicue B
cHCTeMI IIPaB JIIOJJMHU, 00 X HOro peastizallisi ClipsMOBaHa Ha 3/IHCHEHHS 3aXHUCTY 1HIINX MPaB
Ta ceobox [1 c. 279 ]|. BonHouac HaBe/eHI YUEHHM PHUCH JIOCHTIHPKYBAaHOT'O HAaMH IIPaBOBOT'O
SIBUIIIA HE HAaJIAI0Th JIOCTATHHO ITOBHOT'O YSIBJIEHHS TPO 1iel peHOMEH.

He MeHII JTakOHIYHUM € CY/DKEHHS PO JO0CIKYBaHy HaMu MoxuBicTh M. Kapamanh.
HaykoBenp posrisiae  mpaBo Ha TpodeciiiHy MpaBHHUYY NOMOMOTY B yMOBaX CYy4acHOTO
PO3BUTKY YKpaiHchkoi nepkaBu. OjHak y poOOTi BUCHH aKLEHTYe Ha mpoliieMax HaJaHHS
MPaBOBOi JIOIIOMOTH (3 OISy Ha YMOBH INIO0AJBHUX IEPETBOPEHb, 30pOHHY arpecito pocii
npotu Ykpainu Ta nauaemito COVID-19), Ha 3a0e3nedeHHi qocTymy 0co0H 10 mpaBocyans. o
aHaJII30BaHOTO HaMU MpaBa aBTOP 3BEPHYBCS II0 TEKCTY CBO€I pOOOTH JHMIIE OJHWH pas,
BIITBOPHBIIH 3MICT CT. 59 OCHOBHOTO 3aKOHY [5].

I3 BumesazHayenuM migxomoM I. MilIyk IMeperyKyeTbcsi MO3MIS 1HIIOI BITYM3HSHOL
HaykoBuii A Jxycekoi [6]. YV cBOiii HaykoBiifi mpaili BYEHHH TaKOX XapaKTepH3Ye
JIOCITIJPKYBaHE MPaBo B 00’ €KTHBHOMY 1 Cy0’€KTHBHOMY 3HA4€HHI; BU3HA4Ya€ HOTo sIK OCHOBHE
(pynnameHranbHe), HEBiJ €MHE NPaBO KOXHOI (i3UUHOI 0coOu, SKe € IEBOI0 TapaHTIEo
peaitizanii, OXOpOHHM Ta 3aXUCTy il MpaB, CBOOOJ 1 3aKOHHHMX IHTEPECIB; 3ayBaxKye, IO B
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KOHTeKCTi cTatTi 59 KoHeruTytii YkpaiHu HaeThest caMe Ipo MPaBo KOXKHOI (i3HIHOT 0COOH.

A. JI)KycbKa aKIeHTYe Ha OCOOIMBOCTSX 3a0e3NeyeHHs MpaBa JIIOJJUHN Ha npodeciiHy
MIPaBHUYY JOMIOMOTY B YKpaiHi, poOUTh BUCHOBOK, IIIO I1i OCOOJHMBOCTI 3ajeKaTh Bi: 1) BHIY
JIOTIOMOTH, SIKOT ToTpedye ocoba (3a eKOHOMIYHMM (MaTepiajlbHAUM) KPUTEPIEM — OIUIATHOI Y1
Oe3orutaTHol); 2) kaTeropii oci0, sKi MaloTh IpaBO Ha 0€30ILIaTHY BTOPHHHY MpPaBHUYY
JIOITOMOTY (J10 HUX IPOIOHYE BiHECTH Maj03a0e3CUCHUX, YIACHUKIB OOMOBHX i, a TAKOXK,
BiJITIOBITHO /IO TIOJIOXKEHb KPUMIHAJIBHOTO IPOIECYabHOTO 3aKOHO/IABCTBA, 3aTPUMaHUX 0Ci0
TOMIO); 3) BUAY MPOBADKEHH (3aJICKHO BiJ raiysi npasa — npodeciiina npaBHUYa TOITOMOra B
KpUMIiHAJILHOMY, [IUBUILHOMY, aJMIHICTPATHBHOMY YU TOCIIOIAPCHKOMY Tporieci) [6, c. 4].

BomHouac A. Jxycbka xo4a i BU3Ha4YMJIa TEMY CBOrO JociipkeHHs1 «KoHcTuTyIiiine
MIPaBo JIIOJWHKU Ha TpodeciiHy MMpaBHUYY JIOMOMOrY B YKpaiHi», OJJHaK aBTOPChKOI AediHimii
LIOT'O ITOHSATTSI HE 3aIPOIIOHYBAJIA.

Hocnmigauusg  O. KpymHineka, TpUBEpPTAOdM yBary HacamIepea [0 NHTaHHS
PO3MEXYBaHHS TOHSATTS IPABOBOI JOITOMOTH, XapaKTepH3y€e TaKy JOIIOMOTY SIK HE BU3HAUCHY
3aKOHOJABCTBOM, SIK IPUPOJIHE TPABO JIIOAWMHH, siKke 3a0e3reuye i npaBo Ha TigHICTh [7, c. 99],
HaroJomye Ha ToMy, mo B KoHcTuTy1ii YkpaiHu 3akpiluieHO IpaBo KOXKHOro Ha npodeciiny
MpaBHUYY JOIIOMOTrY, a aJBOKATH Yy CBOIM MAISUIBHOCTI KepyloThcs 3akoHoM Ykpainu «IIpo
aJBOKATypy Ta aJBOKATCHKY MISUIBHICTB», TOOTO 3MIHCHIOIOTh TaKy AiSUTBHICTH HAa MiJCTaBi
JIOTOBOPY PO Ha/IaHHS CaMe IPaBOBOI TOMOMOTH.

VYuyeHa BKa3ye Ha CHTYyallilo, IO CKIajacs: NPAaBHUKKM MalOTh  CIUPATHCh Ha
Koncturynito Ykpaian sik OCHOBHHUIT 3aKOH, aye SIK II€é MOXXKHa POOWTH, KOJNU TpaBO Ha
npodeciiiHy MpaBHUYY JOINOMOTY €, a 3aKOH, SKHM KepYIOTbCs MpodeciiiHi MpaBHUKA
(amBokaTH), B3arai He mepeadadyae TaKoro cioBocmorydeHus [7, ¢. 100].

SIK CKIamHMK IOCTYMHOCTI MPABOCYIJS Y CHpaBaX, SIKi PO3TJISNAIOTHCS B IMOPSIIKY
LIUBUIBHOTO CYIOYMHCTBA, PpO3MIAAAIOTH NpaBO Ha MpodeciiHy MpaBHUYY JIOMOMOTY
A. Ky3bpmenxko Ta C. Ta3iii [8].

VYueHi Xxoua W He HaJalOTh IMOBHOI AediHiNii JOCTIHKYBAHOI'O TIIOHATTS, OJHAK
PO3IIISIAI0TH [0 MOXIIMBICTH Yepe3 Mpu3My 3a0e3redyeHHs paBa Ha MpoQeciiiHy NpaBHUIY
JIOTIOMOT'Y SIK eJIEMEHTa JIOCTYITHOCTI IPaBOCYAs Y CIIPaBax, sIKi pO3IISAAIOTHCS Y MOPSIIKY
LIUBUIBHOTO CYJOYHHCTBA.

[lomo * 1o mpaKTHKHU peaji3allii aHaTi30BaHOTO HAMU MPaBa, TO HAYKOBIII MPOITOHYIOTh
30LIBIIMTH KUTBKICT a/BOKATIB Y CUCTeMI O€30IUIaTHOI IPABOBOI AOTIOMOTH, OCKIJIbKH SIKiCHA
MpaBHUYA JIONOMOra 3 JIOTPUMAaHHSAM IPHHIMIY Creniainizami MOXIJIMBa JIUIIE 32 YMOBU
HAsSBHOCTI TOCTAaTHBOI KIIBKOCTI aJBOKATIB [8].

M. Ipunuisik BUCBITIIOE TpoOieMu 3a0e3nedeHHs MpaBa KOXKHOrO Ha MpodeciiHy
MpaBHUYY JIONIOMOT'Y 3 ypaxyBaHHsIM HasBHOI npaktuku Koncrurymiiinoro Cyny Ykpainu 3
LILOTO MUTAHHS Ta BiBOIUTH AOCIIKYBAHOMY IIPaBY BaXKIMBY POJIb. YUSHHUH HATOJIOIIYE, 110
OCHOBHHMiI1 3aKOH JIep)KaBM HE TIIBKHM 3aKpilMB IpaBo ocoOu Ha mpodeciiHy NpaBHUYY
JIOTIOMOT'Y, aJie i TapaHTyBaB KO)KHOMY BUTbHUIT BUOIp 3aXUCHIKA CBOIX MpaB. ABTOp PUBEPTAE
yBary JIo TOro, Mo iHCTUTYIIHHE 3aKPiIIeHHS aIBOKaTypH Ha KOHCTHTYIITHOMY PiBHI CTaBUTh
I CyMHIB Take TBEp/KEHHS, a OTXKE, JIa€ IiJICTaBU T'OBOPUTH NPO 3BYKECHHS IpaBa Ha
npodeciiiny nmpaBHUYY aomnomory [9, ¢. 69].

I3 HaBeleHMX BHIIE MipKYBaHb HayKOBELb BBaXKa€e OE3MiJICTABHUM BUKIIIOYHO B aJJBOKATI
BOauaTH €IMHOTO MPEJCTaBHUKA MPABHUYOI Mpodecii, 37aTHOro KBali(hikoBaHO Ha/IaTH MPABOBI
MIOCITYT'H, OOTPYHTOBYIOUH II€ piBHEM HOro npodeciitHol MmiAroTOBKH.

M. Tlpunusik Harosourye, o MiJICTaB CYMHIBAaTHCS B MPOQECIHOCTI aBOKATIB HEMAE,
OJJHaK BOHH BiICYTHI 1 IIOAO TOro, 1100 y0ayaTw B HHUX €JMHOrO INPEJCTABHUKA MPABHUYOL
npodecii, 31aTHOr0 3a0€3MeYNTH IPaBO KOXKHOTO Ha MpaBHUYY gornoMory. Ha nymMKy BueHOro,
3Minu B OCHOBHOMY 3aKoHi YKpaiHChKoi neprkasH (inerbes mpo cr. 1312 Koncrurymii Y kpainu)
HE CTUIBKM PO3IIUPIOIOTh MOXIJIMBOCTI OCOOM Ha OTpUMaHHA MpodeciiiHoi MpaBHUYOI
JIOTIOMOTH, CKUTBKM OOMEXKYIOTh iX, a OTXke, cynepedaTb KOHCTHTYLIHHOMY IIPHITUCY,
BMIIIIEHOMY Y CT. 59, BiJIIIOBITHO J0 SIKOT'O KOXKEH € BUILHUM y BHOOpi 3aXHUCHHKA CBOIX ITpaB,
0 HE BUKIIIOYAE [TPaBa OTPUMATH MpodeciiiHy NpaBHUYY AOMOMOTY HE TUTBKH BiJ| aJBOKaTa,
ajie 1 1HIMX Cy0’€KTIB HaJaHHS TaKoi JoromMord [9].

Taxof x nmo3uuii norpumyetses 1 cyanst Koncruryuniitnoro Cyny Yxpainu M. MenbHuK,
sIKMi BBaxkae, mo Cya MaB OU BII3HAYHTH, 110 CTATTAMH 55, 59 OcHOBHOrO 3aKOHY JiepXKaBy HE
00MEXEHO y BH3HAYCHHI MPABOBHX 3acO0IB 1 CHOCOOIB 3a0e3MeYeHHs NpaBa KOXKHOTO Ha
CYJIOBHMI 3aXHUCT Ta NpaBa Ha mpodeciiiHy mpaBHu4dy noromMory. CyJuisi Haroiomye, mo B
po3yminHi crarti 59 KoHcrurynii Ykpainu npaBo Ha npodeciiiHy NpaBHHYY TOIIOMOTY He
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BUYEPITYETHCS €IMHUM MOITUBHM 3aCO00M HOro pearizanii y BUrIISIl HaJaHHs TaKoi JTOIOMOTH
BUKJTFOYHO aJIBOKATOM 1 HE BUKIIIOYAE 1HIIMX €EKTUBHUX 3ac00iB 3MIHCHEHHS IIOTO IpaBa, y
TOMY YHMCIII HaJaHHS MPABHUYOI JOMOMOTH IHIIMMH 0CO0aMHU, sIKi MalOTh HEOOXITHHH PiBEHb
IOPUIMYHUX 3HAaHb Ta TNPAKTUYHUX HABUKIB y cdepl opucnpyaeHmii — mnpodeciiHuMU
npaBHUKaMu. M. MenbHHK pe3ioMye, 10 caMe TaKe pO3yMiHHS IOCIIIPKYBaHOT'O ITpaBa CyTTEBO
ITiIBUIIIYe KOHCTUTYIIHHI rapaHTii 3axucrty npas moauau [10].

Posrisigaroun 3MicT NOHSATTS IPaBO KOXKHOTO Ha MpodeciiiHy MpaBHUYY JJOIOMOTY, BUEHI
B. bonsik Ta 0. Oniiinnk noaisisiiots BULeHaBeneHi miaxoan M. [Tpunmsika i M. MenbHuKa i
MIPOITOHYIOTH ~ PO3MEKOBYBATH MOHATTS MNPOQeCciiHOl MpaBHUYOI JOMOMOTU (HANAETHCS
ocobaMH, sIKi HaJIeXaTh O TMPAaBHUYOI Mpodecii) Ta agBOKATCHKOi NPAaBHUYOI TOMOMOTH
(octaHHs € PI3HOBHIOM IpodeciiiHOT MPaBHUYOI JOTIOMOTH).

JocnigHuky  3midCHWIM  cOpoOy  IMOJONAaTH  TEPMIHOJOTIYHY  HEBU3HAYEHICTh
JIOCITI/PKYBAHOTO MTOHSATTS: 1) BHOKPEMIIIN HOT0 CYTTEBI O3HAKH (1I€ Mipa MOXKJIMBOI MOBEIIHKH
cy0’eKTa, MO peali3yeThCsl B MEXKaX MPaBOBIMTHOCHH; 3IIMCHIOETHCS B IHTEpEcax OCOOH, IO
noTpedye Takol JIOIMOMOIH 3 METOI ii 3aXHCTy, NPEACTABHUIITBA Ta HaJ@HHS IHIIMX BHIIIB
JIOTIOMOT'H; TAPaHTYETHCS! IEPKABOIO TOIIO); 2) HA OCHOBI BUAIJICHUX O3HAK HAJalU aBTOPCHKE
BH3HAYEHHS TIOHSTTS MPAaBO KOXXKHOTO Ha MpodeciiHy MpaBHUYY JOIMOMOTY: Iie repeadaueHa
HOpPMaMU HalliOHAJILHOTO 3aKOHO/IABCTBA Ta FAPaHTOBAHA JIEPKaBOIO Mipa MOKIIMBOI IOBE I HKH
cy0’€KTa TIPaBOBIHOCHH, KU MOTpeOye 3aXUCTy, MPEJACTABHUIITBA Ta HAJAHHS IHIIUX BHIIIB
JIOTTOMOTH, sIKa 3a0e3IeUyeThCsl OPUAUYHAM OOOB’SI3KOM 0COOHM, Mo 3700yiia HEeoOXimHI
TEOpPEeTHYHI 3HAHHS 1 TMPaKTUYHI HAaBHYKH Y cepi NMpaBOTIIyMaueHHs, NpaBopeamizamii i
MpaBoBOIo 3axucty [3, c. 13].

3arajioM IOTODKYIOUHUCH 13 BUILEHABEICHUMH CYDKCHHSIMH BITUM3HSIHUX YUYEHHX MPO
JIOCITI/PKyBaHEe HAMU ITPaBO, BBAYKAEMO 332 HEOOXiHE 3pOOUTH AEsKi 3ayBasKeHHS Ta YTOUHECHHS:

1) KoHcTHTYLiMHE paBO Ha NMPOQECiiiHy MPaBHUYY JONOMOTY PO3IIISIA€ThCS SIK OJJHE
3 HEBIJl'EMHHUX TIPaB JIOAMHU (KOXKHOT0), OHAK HEMOJIIKOM MEepeBa)KHOT OLIBIIOCTI AediHiIlii €
TaBTOJIOTIsI (TIOHATTS «IpaBo Ha HpodeciiHy NpaBHUYY JOIOMOI'Y» BYEHI BH3HAYAIOTh 4Yepes3
«IIpaBo»);

2) mpaBHUKaMU HEBHIIPABIAHO OOMEXYETbCS KOJIO CYO’€KTIB, SIKI YITOBHOBaXKEHI
Ha/IaBaTH MOXJIUBICTh CKOPHCTATHCh pealli3alli€lo TAKOro Ipasa, Ta 3BOAATH IX Mepeltik JInIe
IO KaTeropii aJBOKaTiB;

3) yueHi 3Ae0UIBIIOrO 3aJUIIAIOTH 11032 YBarow TOW (hakT, IO peaizaiis cyo’ eKTOM
TAKOro IpaBa MOXKJIMBA SIK Ha IUIaTHIH, Tak 1 Oe30IUIaTHIN OCHOBI TOIIO.

BucnoBku. Omxe, ypaxyBaHHs BChOTO BHIIEBUKIIAICHOIO HAJA€ HAM TMiJICTAaBU IS
(dopmynroBanHs Takoi AediHiuii npaBa Ha mpodeciiiHy NpaBHUYY JOMOMOTrY: Lie TepeadaueHa
HOpPMaMH HallilOHAJILHOTO 3aKOHOJABCTBa YKpaiHU Ta rapaHTOBaHa JIEP>KaBOI0 Mipa MOXJIUBOI
MOBE/IIHKK Cy0’€KTa TPaBOBIJHOCHH, SIKMH MOTpeOye 3aXHCTy, NMPEACTABHUIITBA Ta HaJaHHS
IHIIMX BUJIB HiATPUMKH, 110 3a0€3MeUyeThCs IOPUIUYHIM 000B’SI3KOM TPaBHUKA 13 IOCTATHIM
piBHEM mpodeciifiHOi KOMIIETEHTHOCTI HaJaTH TaKOMY CYO’€KTY Ha IUIaTHIH 4M Oe30IIaTHIH
OCHOBiI HEOOXiJJHY MPABOBY JIOIIOMOT'Y.
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ABSTRACT

Yulia Oliynyk. Doctrinal approaches to defining the concept of the right to professional legal
aid. Everyone’s right to professional legal aid is considered in a subjective sense. It was found that the
question of defining the concept we are studying remains debatable for jurisprudence. The views of
scientists on the content of the concept of the right to professional legal aid existing in modern jurisprudence
are disclosed. The pluralism of approaches to understanding the concept of everyone’s right to professional
legal assistance was considered and its content was clarified.

To achieve the goal, a worldview dialectical approach was used, which is based on the principles
of the development of the phenomenon under study and its relationship with other legal phenomena, as well
as a formal-logical and special legal method of research, with the help of which the semantic load of the
studied term was clarified. Concept.

Based on the analysis of the existing judgments of domestic scientists about the right to professional
legal aid as one of the inalienable rights of everyone, the author provided some comments and clarifications.
It was determined that the disadvantage of the vast majority of definitions is tautology — the concept of the
right to professional legal assistance is defined by scientists through law. It has been proven that scientists
unjustifiably limit the range of subjects who are authorized to provide the opportunity to exercise such a
right, and reduce their list to the category of lawyers only. It is emphasized that quite often researchers
ignore the fact that the subject can exercise such a right both on a paid and free basis.

Taking into account the existing doctrinal approaches to the definition of the concept of the right to
professional legal aid made it possible to clarify the definition of the right to professional legal assistance.
This right is defined as a measure of the possible behavior of a subject of legal relations, which is provided
for by the norms of the national legislation of Ukraine and guaranteed by the state, which requires
protection, representation and the provision of other types of support, which is ensured by the legal
obligation of a lawyer with a sufficient level of professional competence to provide such subject on a paid
basis whether the necessary legal assistance is provided free of charge.

Keywords: institutional mechanism, human rights and freedoms, internally displaced persons,
guarantees, state authorities, National Police, martial law.
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