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MPABOHACTYITHICTh IHCTUTYIIMHOI'O 3ABE3IIEUEHH S
3AXUCTY IUMBUUIbHUX ITPAB

CrarTs NpUCBSYECHA HAABAXJIMBIA JUI CydacHOI ropucnpyzneHuii mpoGiieMi — craGiibHOCTI
MIPAaBOBUX YMOB 1 TapaHTiil IHCTUTYIIIHHOrO 3a0e3MeYeHHs 3aXHUCTy CyO’ €KTUBHMX LMBUIBHUX IIPaB SIK
KIIIOYOBUX IIPaBOBUX MOXJIMBOCTEH OCOOM B yMOBaX pPHUHKOBOI EKOHOMIKM Ta T'POMAaSHCHKOIO
CYCIIIIbCTBA. Y CHCTEMHOMY 3B’SI3KY 3 KaTEropi€lo TaKOro 3axXHCTy nepebyBae MuTaHHs Oe3MnepepBHOCTI
3a0€e3IeUeHHs 1HCTUTYLIHHOrO 3aXHCTy LMBIIBHMX IIpaB (KOHTHHYiTeTYy), IO BinoOpaxkae IpaBOBi
YSBIJICHHSI IIPO yCTaJIeHy, CTaOlibHy, Oe3MepepBHY AisUIbHICTD BiANOBIHUX IHCTUTYLIIH.

Taxa Ge3nepepBHICTB BiAIIOBiIa€ 3acagaM BEpXOBEHCTBA IPaBa, 10 BU3HAETHCS 1 Ji€ B YKpaiHi
3rizHo i3 4actuHOoro nepmoro crarrti 8 Konerutymii VkpaiHu, a Takoxk XapakTepusye OCOOIMBOCTI
BHYTpIIIIHBOI OpraHizauii THX OpraHiB, sSKi BTUIIOIOTb y CBOIH HisUIBHOCTI O3HAUSHUH 3aXUCT, 3/1iIICHIO0UH
BiJIIOBi/IHI ITOBHOB&)KCHHSI, HaJlaHi iM 3aKOHOM BiJ| IMEHI CyCHiJIbCTBA. 3-TIOMiX IHIIUX (OPM 3aXUCTy
LUBUIBHUX TpaB MPIOPUTETHOIO BBAXKAETHCS caMe CyJoBa (opma iX 3axXHCTy, 10 00yMOBIIOE MOTPedy
JIOCHi/KEeHHS 1i€l npobieMH B iHCTUTYLIHHOMY acnekTi. BiAloBiHO 10 CydyacHHX HAYKOBUX YSBIICHb
CYJIOBOMY 3aXHCTOBI IIUBUIbHUX IPaB KOPECIIOH ye Oe3repepBHICTb (YHKIIOHYBaHHS CYIOBOI BIAH, 10
3IIICHIOE IISUTBHICTD 3 BHpIIIEHHST KOH(JIIKTIB, 3aXHCTy IIpaB, CBOOOA Ta iHTepeciB oci0, 3abesmeuye
6e31epepBHICTh CYI0BOI PO3IJIAY BiJIIOBIAHOI KaTeropii CIpas i CyJJ0BOI0 3aXUCTY LIUBIIBHUX IIPaB.

MMinTpumaHHs pexuMy Oe3nepepBHOro (QYHKIIOHYBaHHS CyIOBOI BJIaJIM 33 CyYaCHUX YMOB Ma€e
HeaOusikuii ImyOuiuHMi iHTepec 1 Mae BaromMe MHOJITUKO-IIPaBOBE 3HAUCHHS B yMOBaX BOEHHOI'O CTaHy,
3anpoBapKeHoro B YkpaiHi 3 24.02.2022 p. Ykazom [Ipe3unenta Ykpainu Big 24.02.2022 Ne 64/2022 «IIpo
BBEJICHHA BOEHHOTO CTaHy B YKpaiHi». AJke 1 B LMX IPABOBHX YMOBaX CyJOBa BIaja IIOBHHHA
JIEMOHCTPYBaTH O€3NEepepBHICTh 3aXUCTy IPaB JIIOJUHHM, B TOMY YMCII 1 LMBUIBHMX IIpaB, LIO
I ATBEPKYETHCS SK JJIOKTPUHAIBHOMY, TaK 1 HA HOpMaTUBHO-IIPABOBOMY DiBHi.

Knrouosi cnosa: yusineni npasa, 3axucm, yusinehe cyoouuHcmso, 6e3nepepenicmy, Hacnynticmo,
IHCMUmMYYitiHui KOHMuHyimem.

IMocranoBka mpo6iaemu. 3abe3neyeHHs] CTaOUIFHOCTI MPAaBOBUX YMOB 1 rapaHrii
IHCTUTYLIHHOTO 3a0€3IeUeHHs 3aXUCTy Cy0’ €KTHBHUX IUBUIBHUX IPaB SIK KIIFOYOBHX MTPABOBHX
MOXITUBOCTEI 0COOM B YMOBaX pUHKOBOI €EKOHOMIKHM Ta TPOMAJSIHCHKOTO CYCITIILCTBA — OJJHA 3
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KJIFOUOBUX MPOOJIEM BITUHU3HSIHOI IOPUCTIPYACHIIIT. Y CHCTEMHOMY 3B’SI3KY 3 KaTE€rOpi€r0 TAKOTo
3aXUCTy TIiepeOyBa€ THMTaHHS OE3MEPEPBHOCTI 3a0€3MEUCHHS IHCTHUTYIIHHOTO 3aXHUCTY
LIUBUIBHHX MPaB (KOHTUHYITETY), 110 BiZ0Opa)kae MpaBOBi YSBIECHHS PO yCTaJIeHY, CTa0lIbHY,
Oe3nepepBHY MisUIbHICTD BiIOBITHUX 1HCTHTYIIIH.

Taxka OGe3nepepBHICTH BiANOBiZA€ 3acajiaM BEpXOBEHCTBA NpaBa, 1110 BU3HAETHCS 1 JIi€ B
VYkpaiHi 3rigHo i3 YacTUHOO repiioto cTarti 8 KoHcTurynii YkpaiHu, a TaKoX XapaKTepU3ye
0COOJIMBOCTI BHYTPIIIHBOI OpraHi3aiii THX OpraHiB, SIKi BTUTIOIOTH y CBOIH JisUTBHOCTI
O3HAYEHUH 3aXUCT, 3AIHCHIOIOYM BiAMOBIAHI IMOBHOBAa)KEHHS, HaJaHi iM 3aKOHOM BiJ IMeHi
CYCHLUIBCTBA. 3-TIOMIX 1HIIUX (POPM 3aXHCTY IMBIIBHUX NPaB HPIOPUTETHOIO BBAXKAETHCS CaMe
cymoBa (opMa ix 3axucTy, mo OOYMOBIIOE MOTPeOy IOCTIKCHHSA Ii€el mpoOieMu B
IHCTUTYLIHHOMY aCIEeKTi.

Ananiz nyoJaikamiid, B SKMX 3alM04aTKOBAHO BHUpilIeHHs Ui€i mnpodjaemMu.
[IpoGnemaruii  cyqoOBOro  3aXWMCTy LUBUIBHMX  IIpaB  TPAAMIIHHO  NpUTaMaHHUM
BHCOKOCIENiaNi30BaHui 1 pa3oM 3 TUM (yHAaMEHTAIbHUN IOPUIWMYHUI Xapakrep. Tomy
3aKOHOMIPHO, IO 1i PO3B’SA3aHHAM IepelMaluCs KIACHKH 3apyOiKHOI 1 BITUYHU3HSIHOL
LUBUTICTUKY, MPOLECYATICTH Ta IOPUCTHU-TEOPETHKH, OOIPYHTOBYBAJIM ii Ba)KIMBICTH IS
LIUBITBHOTO Ta IMBUIBHOTO IIpoIlecyasbHOro mpaBa [22, c. 8]. HuHI HEO OMIKYHOTHCS
NIPE/ICTABHUKY  3arayibHOI Teopil mpaBa (3arallbHOTEOPETUYHOI IOPHUCIPYAEHIIT), HayKu
KOHCTHTYLIIHHOT0, CYJIOBOTO, IIUBIJILHOTO 1 IIWBIIBHO-TIPOIIECYATBHOTO MPABa, 1HIINX CYMDKHUX
HAyYKOBUX JHUCHHUIUTIH FOPUANYHOrO mpodimo. 30KpeMa, BOHA MOCTIKyBajacsi Ha piBHI
JUCepTaliMHUX, MOHOTpa(iuHUX POOIT Ta OKPEMHUX HAYKOBUX CTaTeH MO0 3aXUCTY IUBIIBHUX
IpaB, 30KpeMa B CyJIOBOMY IPOBaKeHHI. HallBaroMimmMu 3-MoMiK HUX € HAyKOBI PO3POOKHU
TaKHUX BITUU3HIHHX JOCIIIHUKIB-IOpPHCTIB, sk O. bacaii, }O. binoycos, T. Boanap, K. I'ycapos,
I. I3epa, [. Jlycmenuk, lO. Ilpuruka, B. Cepmrox, M. Cunmopenko, P. Credanuyk,
JI. Coninbauk, €. Xaputonos, O. Xorunceka-Hop, C. 1lleBuyk, A. llITansko, A. SIpema Ta iH.
Taxi HayKOBi pO3pOOKH CTUMYITIOBAIIUCS BITYU3HIHUMHU KoaupiKaiitHUMK podoTtamu y cepax
LIUBUIFHOTO TIpaBa i MUBUIBHOTO IMPOIECY, 1HIIIIOBAHHSAM 1 3/iH{CHEHHSIM KOHCTHUTYIIHHOI Ta
CyloBoi peopM y JAepxkaBi, BUPIIIEHHSIM KOMIUIEKCY TEOPETHYHHUX 1 MPAKTHYHUX IUTaHb,
OB’ SI3aHMX 13 3aMpPOBaPKEHHSIM CIIEliali30BaHOI IOPUCIUKINI Ta BiAMEXKYBaHHSIM IMBIIBHOI
FOPUCITUKINT BiJl IHIKX i1 BUIIB (aAMiHICTPATHBHOI, FOCIIOAAPCHKOI TOIIIO).

Bcynepeu o4ueBuiHIN BaXKJIMBOCTI Ta KIIFOUOBOMY 3HAYEHHIO JUIS 3[IMCHEHHS 3aXHCTY
NIpaB JIOJUHHU, B TOMY YHCIII IIMPOKOTO CIIEKTPY i IMBINBHUX TpaB, MPUHIUT Oe3MepepBHOCTI
IHCTUTYLIWHOTO 3a0e3le4eHHs] CyJOBOTO 3aXUCTy UUBUIBHUX IpaBa (KOHTHUHYITETY),
Oe3mepepBHOCTI 3MIMCHEHHS CYIOBOI BJaad BCe e HE 3HAWIIOB HAJICKHOI yBarm B
JIOCITIJDKEHHSIX y HOBITHIX cdepi cymoBoro npasa [4-5].

Meta craTTi — BHCBITJICHHS CTaHy Ta INEPCHEKTUB PO3BHUTKY 3acaj] 1HCTHTYIIHHOL
Oe3repepBHOCTI (IHCTUTYLIHHOTO KOHTUHYITETY) B Cy4aCHHX yMOBaX 3aXHCTy UUBUIFHHUX TPaB
rpoMajisiH Ha TpuKiail (YHKIIOHYBaHHS CyJy KacalliifHOi iHCTaHIil B Tramy3i IHBUIBHOTO
CyJOUYMHCTBA B YKpaiHi.

Buknanx ocHoBHOro Mmartepiasry. OyHKIIOHYBaHHs CydacHOI AepxaBH, a00 K JIep KaBU
Cy4acHOTO THITy, MOUIYKH ONTUMAaJIbHOI MOJENI OpraHizalil BiaJu HEpO3PHBHO IIOB’S3aHI i3
JMOKTPUHOIO TIPAaBOBOI Jep)kaBH, €(EKTUBHOI JCp)KaBH; YPI3HOMAHITHEHHS IIiIXOMIB [0
iHTepIpeTanii CyTHOCTI Cy4acHOI Jep)kKaBW 3acBilUye HE JIMIIE IIUPOTY IMOJITUKO-IPAaBOBUX
TIOTJISIIIB PI3HUX MPEACTABHUKIB HAYKOBOI'O CITIBTOBAPUCTBA Ta CHEUU(IKY OCMHCICHHS HUMHU
HEOOXiTHOCTI KapJMHAJBHUX 3MiH B OpraHizamii i JisUTBHOCTI Cy4acHOi JepaBW, a i
nepeabdayvae TOCiKSHHS MPoOJIeM 3aXHCTY MPaB i CBOOO JTFOAWHY 1 TPOMAISTHUHA SK OJIHI€T 13
Ba)XJTUBHX O3HAK Cy4acHOCTI Aiep>kasH [ 11], Micuid i posti CyoBOi BIIa i y 3aXUCTI ITPaB JIFOIUHH.

VY 3B’s3Ky i3 UMM 3BEpPHEMO yBary Ha OIMCaHE B IOPUAMYHIN JliTepaTypi HayKoBe
OayeHHs TIPaBOBOI MPHUPOAW CyJIOBOi Biaaud: 1) cymoBa Biaja € IHCTUTYHIHHOIO
XapaKTEePUCTUKOIO TIPaBOBOI JIep)KaBU, BUCTYNAIOYH SIK OHA 3 HAWTOJOBHIIIMX T'JIOK BIAAN B
CHCTeMI TOJILTY BJIa Iy, 10 He MOXe OYTH IO€AHAHOIO 3 KOAHOIO i3 HIIKX B ; 2) Cy/10Ba Biajaa
TICHO IIOB’S3aHa 3 TPHHIMIIOM BEPXOBEHCTBA IpaBa, OUIBII TOro, peasi3allis OCTaHHBOTO
HEMOJJIMBa 0e3 camoi CyJOBOi BialIy, MPaBOCYAI, 1033 SKUM HEMOXIIMBO peajli3yBaTH B
MOBHOMY 00Cs31 TPUHIMI BepxoBeHCTBa KOHCTUTYINI 1 3aKOHIB Jep)kaBu; 3) piBEeHb
MPaBOCY//Isl BU3HAYAE TAKOXK PIBEHB 3aXHUCTY IpaB 1 cBoOo rpoMaisH [12, c. 3-16]. [Ipu upomy
B HayKOBIi JIiTEpaTypi HAIPalbOBaHO Ta OOIPYHTOBAHO JEKUIbKAa NPOBIJHUX IOKTPUHAIHHUX
IXO/IiB 70 TIIyMadyeHHs PaBOBOi NPUPOJIM CYAOBOI Biiaqu [12-14].

AHami3 3MiCTy 3aKOHOJAaBCTBA, 30KpEMa, IPOLECYabHOr0, YWHHOIO B YKpaiHi
YIIPOIOBXK Iepiony il HezasexxHocTi (To0To Bix 1991 poky), 4iTKO BKa3ye, 1110, IIOMPU BCi 3MiHH

124 ISSN 2078-3566



Haykosuii gicnuk /Ininponempogcvkozo 0epicasnozo ynisepcumemy ewympiwinix cnpae. 2023. Ne 3

MpoLIECYaIbHUX YMOB, TIOPS/IKY UM TIOBHOBa)KEHDb CY/IOBHX OpPraHiB y cepi 3aXHCTy HUBIITBHHUX
IIpaB TPOMAJISTH, CaM el 3aXUCT 3/1iHCHIOBABCS Ha TMOCTIiHHI OCHOBI, Oe3epepBHO, 0€3 3YIHHOK
y BiIIpaBiieHHI IUBUIBHOTO CYJOYMHCTBA, IO MPOCTEKYETHCS Ha BCIX 1HCTAHIIMHUX PiBHSX
CyJIOBOi CHCTEMH BiJ| CyAy MepLIoi iHCTaHMii 0 cydy KacamiiHoi iHcTaHIii. besnepepBHOCTI
OO 3aXKCTY CIYT'yBaJIO 30€pPEKCHHS 1HCTAHIIIIHO 0pOPMIICHOT CHCTEMH CYIOUYHMHCTBA, B SIKiif
Ha BIATIOBIJHI CyIOBI OpraHH IMOKJANayocs 3AiHCHEHHS IMBIILHOIO CYIOYMHCTBA B IEPIIiH,
ameNAIINHIA Ta KacallifiHid 1HCTaHINAX, IO BiAMOBINANIO BCTAHOBJICHUM KOHCTUTYIlIEO
VYkpainu 3acazam iHCTaHIIHHOTO PO3IIIALY CYJIOBUX CIIPAB.

TeopeTrnko-npaBOBOIO OCHOBOIO JJIsl YTBEP/KECHHSI 1 3a0e3MeueHHs] 3aKOHOIaBCTBOM
Takoi Oe3MepepBHOCTI 3aXUCTy IMBLUILHUX NIPaB € B35Ta 3aKOHOAABLIEM Ha 030pOEHHS KOHIICTILIIS
IHCTUTYLIMHOTO KOHTHUHYITETY, II0 Ma€ CBOEPiIHY NpPaBOBY HpHUpOAY Ta (yHJaMEHTaTbHE
3HAYEHHS JUIs 3aXUCTY UBUIBLHUX MPaB CylaMH Y KpaiHu, 30KpeMa CyI0M KacalliifHoi iHCTaHII].

3a Biry4HUM BUCIOBOM Jaypeata HobOemiBchkoi npemii 3 ekoHomiku J{. Hopra, «icTopis
Ma€ 3Ha4€HHs1 He MPOCTO TOMY, L0 MM MOXXEMO BHHECTH YPOKH 3 MHHYJIOIO, a i TOMY, IIIO
CHOTOJICHHSI 1 MaOYTHE TIOB’13aHi 3 MUHYJIMM O€3NepEepPBHICTIO IHCTUTYTIB cycHinbcTBa. Bubip,
SKMA MH pOOMMO CHOTOJIHI 4M 3aBTpa, CPOPMOBAHHMH MHHYIMM. A MHHYJIE MOXE OyTH
3pO3yMijie HAMU TUIBKH SK TPOLEC IHCTUTYIIHHOTO po3BUTKY» [25, c. 7]. HaBeneHi MipkyBaHHs
BiIOMOro (axiBISI-IHCTUTYLIOHANICTa aKIEHTYIOTh Ha OCOOJIMBIH yBa3i, SIKY CIII NPHIUISTH
MpolecaM 1HCTUTYIIIHHOTO PO3BUTKY 3aXHCTY I[HBUIBHHX MPaB SK HAHOLIBII BaroMOl 4YaCTHHH
MIPaBOJIOIMHHOTO KOMIUIEKCY. TuMm Oinblie, mo Oe3nepepBHICTh IHCTHTYLIHHOTO PO3BHUTKY
3aXMCTy UMBUIBHUX TIpaB € CBOEPIJHOI MPOEKILIEI Cy4acHOI MNpaBOBOI MapaIurMu
0e3repepBHOCTI 3aXMCTy LUX IIPpaB, Ha IO CHPaBEIUIMBO 3BEpTAlacs yBary y CHeliajbHil
miteparypi [1, c. 6, 108, 120, 157].

VY cydacHiil IOpUAMYHIA JIITEpaTypi JUIA TMO3HAYCHHS CTajOCTi, Oe3MepepBHOCTI Ta
HACTYITHOCTI PO3BUTKY IEBHOI JAEp>KaBHOI 1HCTUTYLIT (A€pKaBHOTO OpraHy, CyKyITHOCTI TaKUX
OpraHiB, T'JIKW JEpXKaBHOI BIagu B LUIOMY) ab0 MpaBOBOro sBUINA (TIPaBOBOI CHUCTEMH YH
CHCTEMHU 3aKOHOJIABCTBA, Tajy3l YM IHCTUTYTY TpaBa, raiy3i 4d iHCTHTYTy 3aKOHOJABCTBa
TOIIO) BXKMUBAETHCS TOHATTSA KOHTHHYITeTy. Tak, y IOpuauuniii eHuukionexnii med TepmiH
TIYMa4YHThCS, SIK CIIaJKOEMHICTh, TPaBOHACTYITHHULITBO JIEP)KaBH B MIXKHAPOAHOMY IPaBi abo sK
MIPABHJIO MapJIaMeHTChKOT mporteaypu [ 18, ¢. 23; 21, ¢. 82] Yacriire HaroiomyeThCs Ha posiBax
KOHTHHYITETY y 30€peKeHHI HACTYITHOCTI BHIIOI JEP>KaBHOI BIIaJH B KOHCTUTYIIIHHOMY IIpaBi
[9, c. 331, 348]. Ha HOpMaTHBHOMY piBHI 3YyCTPiUalOThCS IMOCHJIAHHS Ha «Oe3IMepepBHICTh
MpOLIeCy MiATTOBKH Ta MPUHHATTS (BUIAHHS) HOPMAaTUBHO-IIPABOBHX aKTiB», IO PO3TIISIAETHCS
B KOHTEKCTi IJIaHyBaHHs MpPaBOTBOpUYOi aisuibHOCTI (4. 1 cr. 24 3akony Ykpainu «IIpo
MPaBOTBOPYY MisUTBHICTEY [19]).

BoueBup, Taki 3ByXeHI TIiyMaueHHs1 Oe3repepBHOCTI (KOHTUHYITETY) Y MpaBi MaloTh
BY3bKOCIICIliaIbHI 3HAYCHHS, a, BIAMOBIAHO, W OOMEKEHE I0Jie 3aCTOCYBAHHS, 3BOISYHUCH,
MOCYTHBO, JIMIIE O MI>KHAPOAHOIO Ta MapIaMeHTCHKOro Mpasa abo JIen|o IHUpIIe — J0 BCHOTo
KOHCTHTYLIHHOro mpaBa. Taki miaxoau, Ha Hally AYMKY, HE BiJIIOBIIAIOTh YHIBEPCAIEHOMY
XapaKkTepoBi KOHTUHYITETY, 110 PO3TJIIIAETHCS BIACTHBICTIO NIpaBa, MOB’SI3aHOIO 13 MOCTIHHOO
Ta CHUCTEMHOIO JI€I0 6Cb020 MpaGd SIK YHIBEPCAIBHOTO PETryNsTOpa CYCIUIBHHX BiTHOCHH, a
TaKOX 13 BH3HAUEHICTIO TIpaBa, 10, 30KpeMa, Ma€ Taki MPOSBH, SIK: CTAOUIBHICTH MPaBOBOTO
pETyNIOBaHHS; HENOPYIIHICTh 1 HECKaCOBYBAaHICTb Ha0yTMX 3aKOHHHMX IIpaB; 3aKOHHI
OuiKyBaHHs (IIPaBO OCOOM pPO3PaxOBYBaTH Ha CTAJICTh 3aKOHOJABCTBA); HE3BOPOTHICTH il
3aKOHY; cTaOlIbHICTh, YHI(IKOBaHICTb Ta MependavyBaHicTh paBo3acTocyBanHs [2, ¢. 12, 15].
KoHTHHYyiTeT y mpaBi NMOKIMKaHWH, 3 HAIIOrO MOTJANY, 30ajaHcyBaTH Horo auHamizm [23,
c. 195-197] 30epesxeHHsIM NpH 3MiHaX Y IIPaBi THX HOT0 €IEMEHTIB, sIKi BiITBOPIOIOTH HAHOLIBII
CTaJIl IOPUINYHI 3BSA3KU Ta 3aKOHOMIPHOCTI, BXJINBI JIIst 30€pEIKEHHS €JIEeMEHTIB MHHYJIOrO B
MaMOINTHIX NPaBOBIJHOCHHAX, SK HAIIPUKIAJ, MPaBOMIPHUX OYiKYBaHb CYOEKTIB IHBUIBHUX
IpaB y HE3BOPOTHOCTI X 3aXUCTy, y HEMOXIJIMBOCHTI iX 3BY)KEHHS YU OOMEXKEHHsS HOBUMHU
HOPMaBHO-IIPAOBBUMH aTKaMH a00 W pIlIEHHSIMH CYIy TOILO.

ToMmy onTumanpHMM, Ha Hall TOIJISA[, € PO3UIMPEHE 3aCTOCYBAHHS IOHATTS
IHCTUTYLIMHOTO KOHTHHYITETY, 3a SIKOIO MOBa e Npo 30epexeHHs HACTYIMHOCTI Mpasa,
HETOPYIIHOCTI 1 HECKACOBYBAHOCTI HOro 0a30BUX PHC 1 BJIACTUBOCTEH, 1110 MAa€ 3HATH BTIJICHHS
y MPaBOTBOPUYOCTI 1 MPaBO3aCTOCYBaHHI YIOBHOBa)KEHMX Ha Te Cy0 €KTiB mpasa. PosmmpeHe
TIIyMa4yeHHs] KOHTHHYITETy BUIUIMBAE 3 TOTO, IO B OrO OCHOBI JIGXKHTH iiesi Oe3rnepepBHOCTI
(Bix anrn. Continuity — Ge3nepepBHicTb) —(]iocodcbkoi KaTeropii, sika BinoOpakae €JHICTH
MIEPEPBHOI, TMOIIICHOI PEaJBbHOCTI, B3aeMoIlepeXil OKpeMmux ii naHmorie [8, c¢. 100].
[MocnigoBHICTH 1 MPOTPECHBHUI PO3BUTOK IOPYIIYE THTAHHS IPO CTYIIHb 30€pEeXKEHHS B
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MalOyTHbOMY THX (OpPM, sIKi HAOyJTH PO3BUTKY B MUHYIIOMY, a00 1X €JIeMEeHTIB, Ha 1[0 BIEpIIE
3BEpHYB yBary BUIATHUI HiMerbkuii ¢irocod I'. JleioOnin me Ha moyatky XVIII cr.

Ha Hamry mymKy, iHCTHTYHIHHHH KOHTHHYITET Y MpaBi BKa3ye Ha Oe3nepepBHICTh HOro
PO3BUTKY, a pa3oM i3 THM — HEMOXJIUBICTh CTBOPEHHS BAKyyMy Y IPaBOBOMY peryintoBaHHi. Tak,
y 0ararbox 3aKOHaX, SIKi MICTSTh JOKOpIHHI 3MIHM y TPaBOBOMY DPErYJIIOBaHHI THUX YM THX
CYCHIJIBHUX BIJHOCHH, MICTATBCS TTEPeXi/iHI NONOKEHHs, 110 (PiKCYIOTh MOJIEN] IHCTUTYIIIHHOTO
KOHTHHYITETY y TpaBi, 3a SKUX BiAOYBa€ThCS CBOEPINHMI ToeramHui mepexin (i Horo
TEMITOpaIbHI MeXi) BiJ ofHiel (JOPMHU NMPABOBOTO PEryNIIOBaHHS 1O iHIIOL. [HmmMM crocobom
3abe3rneyeHHs Oe3repepBHOCTI il MpaBa € YCYHeHHs] TNporaivH y npasi [17]. BiamosiaHo, i Ha
PIiBHI CHCTEMH MyOJIIYHOI BIAAU IHCTUTYLIHHUN KOHTHHYITET MPOSBISETHCS Y HENEPEPBHOCTI,
MIOCTIHHOCTI i 3ifICHEHH S, BIICYTHOCTI BaKyyMY Y BUKOHAHHI JIep)KaBHUX TOBHOBaXEHb [8].

LlinkoM o4eBHIHO, HIO O3HA4YEHI MIiAXOAW MalOTh OXOIUIFOBATH 1 TIyMadeHHs
(YHKI[IOHYBaHHS CYyJOBOi BIIQAW Ta KOXKHOTO ii CKJIaJHWKA, OCOOJIMBO B YMOBax iX
pedopmyBanus [27, ¢. 156], OCKUTbKHM KPUTHYHO BXKIMBUM [UIS 3aXUCTy TIpaB JIIOAUHH €
3a0e3rneueHHs] Oe3NepepBHOCTI, CTAJOCTI 1 CTaOUIBHOCTI TAaKOro 3axXUCTy IMX MpaB, IO
BKa3yBaTUME Ha JIOJIEp’KaHHS IPUHIIMITY BEPXOBEHCTBA MPaBa SIK OCHOBH JIIOJMHOLIEHTPU3MY,
aHTPIIOJIOTIYHOTO BEKTOpa y cdepi NMpaBOTBOPEHHS, peamizaiii mpaBa Ta (QyHKIIOHYBaHHS
Jiep)kaBu. be3nepepBHICTh 3/iHCHEHHS CYJOBOI BJIAJAW € TaKOX 3alOpPYKOI ITOJITUYHOI
CTaOIIBHOCTI, 3aMo0IraHHs KPU3U AisUTLHOCTI Jep)KaBHOTO MeXaHisMy [6, c¢. 175, 222; 8; 10,
c. 172; 24, c. 191-192].

Sk moka3ye nocBin (QYHKIIOHYBaHHSI Cy[JOBOi BJIAAM Ta il iHCTUTYLIH, IM y LiIOMY
MPUTaMaHHUH IHCTUTYLIWHUN KOHTHHYITET, TOOTO: 1) Ge3mepepBHICTh i (PYHKIIOHYBaHHS SIK
TaKOi TIJIKH JEPXKaBHOI BJIAJIU, sIKA HA OCHOBI KOHCTUTYIIIMHOT'O MPHHIIMITY MOJLTY AEpKaBHOL
BJIaJM 3a0e3Meuye PO3IIIA MPABOBUX CIIOPIB Ta 3aXKCT MPaB i CBOOO/ JIFOJMHH 1 IPOMa ITHHHA
B JIeprKaBi Bi/ITOBIIHO 10 MPOLICAYP, YCTAHOBJICHHX MPOIECYATBHAM 3aKOHOM; 2) 3MiHIOBaHICTh
(MOKJIMBA) KOHCTHTYIIHUX Ta 3aKOHOAABYMX HOPM ILOAO 11 (YHKIIOHYBaHHS IIPU CTAIOCTI 1
HE3MIHHOCTI i MPaBOBOI MPHUPOJH, 110 NPOSBISIETHCS B 0COONMBOCTSIX 11 posii 1 MpU3HAYEHHS,
0a30BHUX eJeMEHTIB IHCTUTYLIHHOI Ta cremianizaniifHoi noOyaoBH, SIKi MarOTh OOOB’SI3KOBO
3HAWTH BiJOOpaXKCHHS B MaTepiaJlbHOMY Ta MPOIECYaJbHOMY IIPaBi, IO OMOCEPEIKOBYE
(GYHKIIOHYBaHHS CYIOBOi BIaAW Ta 1i opraHiB; 3) MOCTIHHUI XapakTep 3/iHCHEHHS CYIOBOI
BJIaJI HE3MIHIOBAHUMH NPOQECIHHUMU CYAISIMU, SIK MTPaBWIO, 0OpaHiMH (TIpH3HAYEHHMH) Ha
HEBM3HAUYEHHH CTPOK (TIOKUTTEBO ab0 1O JOCATHEHHS TPAaHUYHOTO BiKY); 4) mepiomuuHe
OHOBJICHHS CKJIaJly CYIOBHX OpPTaHiB IPH HE3MIHHOCTI 30BHIIIHIX IPAaBOBHX YMOB Ta MPOLIEAYP
iXHBOT IisUTBHOCTI; 5) 30epekeHHs] aBTOHOMHOI'O KOHCTUTYIIIHHO-ITPaBOBOTO CTAaTyCy CYZOBOI
BJIaJI¥ B KOHCTUTYI[IHHOMY MEXaHi3Mi «pO3MOJIUIEHHX» Biax [3].

BesnepeprHicTh (hYHKIIOHYBAHHS CYIOBOI Biaaud MOXKe OYTH MPOCTS)KEHA HA Pi3HUX
eranax ICTOPHYHOIO PO3BHUTKY YKpalHCHKOI [Eep>KaBHOCTI, IO TMiAKPECIEHO Cy4aCHUMH
nocnigaukamu [3]. Taka BiacTUBICTH CyIOBOi BJIagM Ma€ XapakTep KIIOYOBOI MPaBOBOI
3aKOHOMIPHOCTI, III0 MOXKe OYTH IiATBEPPKEHO HA ICTOPHYHOMY, KOHCTUTYIIIIHOMY, TaTy3€BO-
MPaBOBOMY Ta 1HCTUTYI[IOHAJIBHO-TIONITHYHOMY PiBHSIX.

[MpyuHOMI THCTUTYUIHHOTO KOHTUHYITETY IIPU PO3IIISALI HMPOOJIEM CYIOBOTO 3aXHCTY
LUUBUIBHHX MPaB HE MOXE OYTH OTOTOXKHEHHH 13 IMIPUHIIUIIOM ITPOLIECYaTbHOrO KOHTUHYITETY B
LIUBUIFHOMY MPOLIECYaILHOMY IIPaBi, ITiJ] SKAM CJIiJ], Ha HAII ITOTJIs/I, PO3YMITH Oe3MepepBHICTh
MPOLIECYAILHOTO PO3TIISAY CYAOBHX CIIPaB MPH CTAJIUX ab0 MOXIJIMBUX 3MiHIOBAHMX yMOBaX
PEryIIOBaHHSI  TPOLECYaJbHOTO  NPOBAaDKCHHSA. Taka  O€3MEpepBHICTh  JIETEPMIHYE
HE3BOPOTHICTh Ta OCTATOYHICTh PO3TJISY LUBUIBHHUX CIPAB CYJOM, Y XOAi YOTO 31HCHIOETHCS
BiJIIIPaBIICHHS IIPABOCYAJSA, a CyA JOXOAUTH 00 €KTHBHOI ICTUHM TIPH 3/IHCHEHHI 3aXUCTY
LIUBUIBHHX IPaB, 10 BiAMOBIZa€ KOHIENTY MPaBOMIPHUAX OYIKYBaHb Cy0 €KTIB MOPYIIEHOTO Y/
OCIIOpIOBaHOrO Mpasa. Ha Hamry gyMKy, BUXO/STYHM 3 TaKO1 iHTEpIIpeTallii, He MOXKHA IIOTOIUTHCS
3 MiIXOIOM [0 TIAyMaueHHS NPUHIOUIY Oe3MepepBHOCTI B IHMBUIBHOMY TMpPOIECi, MO HOro
3aIpOIIOHOBAHO Y IOPUINYHIN JiTeparypi: JesKi BUSHI BBa)KalOTh, IO 3a3HAYEHUH TPUHIIHIT
OKpECJIIOE 3aKpiIuIeHi B HOpMax IUBUILHOTO MPOIIECYALHOTO TpaBa MpaBuiia po3TIisiay CIIpaB
a0o OKpeMuX NHTaHb CYJOYHMHCTBA; Ha 1X MYMKY Ii TpaBHIa BCTAHOBIIOIOTH, IO CYIOBI
3aciZiaHHs IPOBOJISITECS Oe3NepepBHO; MepepBa B CY0OBOMY 3aCiiaHHi JIOITyCKAEThCS B MEXKax
00yMOBJIEHOT'O 3aKOHOM 4acy; Oy[b-sKa iHIIIA IIepepBa B CyJ0BOMY 3aCiJJaHHI Ma€ CIIPUYHHATH
po3risiz cripaBu 3aHOBO [28, c. 13-14]. Sk BuaHO, B Wi iHTEpIpeTalii aBTOpH, CITUPAIOYUCH Ha
amict cratti 213 HIIK Ykpainu, ¢okycytoTh Oe3nepepBHICTh BUKIIOYHO Ha HEMEpEepBHOCTI
MpoLIeCY PO3IJIIy KOHKPETHOI IMBIJIBHOI CIPaBU CYIOM 3a CTalIHX IPaBOBHX YMOB
(He3MIHHICTh TPABOBOTO pEryJoBaHHs) (L0 AYMKY B Iiyiomy mominsie i B. Kpotirop [16,
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c. 328]), HaTOMICTh MU aHaJi3yeMO OE3MEepepBHICTH MPABOBOIO PETYIIIOBAHHS, Y TOMY YHUCHI 1
LIUBUILHO-TIPOLIECYAJIHOTO, SIK YHIBEpPCAJIbHY KaTeropito Oe3BiIHOCHO IO CTalloCTI 4YH
3MIHIOBAaHOCTI TPaBWJI [MBUIGHO-TIPABOBOTO PEryJIIOBaHHS, a TakKoX O€3BITHOCHO [0
KOHKPETHOI CyI0BOI CIIPaBH.

BucnoBku. TiaymadyeHHIO MPOIECYalbHOIO KOHTHHYITETY 31e0LIBIIOro BiINOBiAAE
nediHimis 6e3mepepBHOCTI MPONECYaTbHOI JisSUTBHOCT] Y IIMBUILHOMY MPOIIEC, 3aIPOITOHOBAHA
H. T'pabapem. Ha ioro nymKy, 3a3Ha4eHUH NPUHIUI «OXOIUTFOE BCI cTamii ¥ BHIU
MpoLIeCYaIbHUX TPOBAJPKEHb, JIe MPOBOMUTHCS CYIIOBE 3aCiJaHHs, a OTXKe, OUIbLIYy YacTHHY
LIUBUILHOTO CY/JIOYMHCTBA, BU3HAYAIOYHM IOCIIIOBHUN HOrO0 PO3BUTOK i MAarO4YM IMPUHIUIIOBE
3HAYEHHs JUT (POPMYBAHHS LIJTICHOTO Bpa)KEHHS B1Jl MaTepiaiiB HOro po3risiy, 3a0e3rneuyodn
CBOEYACHICTP 1 TIEBICTH IUBLIBHOI MpoIIeCcyaabHOI hopmm» [26, ¢. 19-20].

Ha BiaMmiHy Bix mpouecyaqbHOr0O KOHTHHYITETY, IHCTUTYI[IMHUH KOHTHHYITET Yy
LUBITBHOMY TIPOIIECI TOJISATAE Y HE3MIHHOCMI NPABOBO20 CMAMYCY OP2aHi6, U0 30IUCHIOIOMb
YUBIIbHE CYOOUUHCINBO, NPABOBOL NPUPOOU MA KIIOUOBUX NPABOCYOHUX QYHKYIN yux cyois.
TakuM 4YMHOM, TpPUHLMUN Oe3repepBHOCTI (YHKIIOHYBaHHS CyIOBOi Biaau (KOHTHHYITET
CyJIOBOI BJI/IM) € OAHUM 13 0a30BUX NMPHUHIMIIB (YHKIIOHYBaHHS IIPaBOCYIsl Y JEPrKaBi, 110
BKa3ye Ha HE3MIHIHCTb i IPaBOBOBI NMPHPOAU Ta CTANICTh ii (DYHKI[IOHYBaHHS, € CBIAYEHHIM
yBar” JepkaBy J10 3a0e3MeUeHHs] CTaJlOCTi BUKOHAHHS CyJ0BUX (DYHKIIIH, YMOBOIO HAJIEKHOTO
3IHCHEHHS PUTAMAaHHUX OpraHaM CYJOBOi BJIaqy HPOIECyaJbHUX MOBHOBA)KEHb, FAPAHTIEIO
MiATPUMAHHS BHCOKOTO NPABOBOI'O 1 CYCIUIBHOTO cratycy cyiuiB. ToOTO, KOHTHUHYITET, sIK
3a3HAYAETHCA B DAl HAYKOBHX OCITIKCHB, Nependadyae Oe3nepepBHICTh (DYHKI[IOHYBAHHS
CYJIOBOI BJIaJld, TOMY IO B CHCTEMI MOJTY BIaJIy Cy[ 3[iHCHIOE MepeBipKy KOHCTUTYHIHHOCTI
Ta 3aKOHHOCTI JIili opraHiB Biaau [20], 3a0e3neuye 3aXHUCT NpaB rpOMaJIsiH.
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ABSTRACT

Vasyl Kostytskyi, Denys Stryzheus. Institutional continuity in the field of civil rights
protection. The article deals with a problem of great importance for modern jurisprudence - the stability
of legal conditions and guarantees of institutional protection of subjective civil rights as key legal
opportunities of a person in the conditions of a market economy and civil society. Systemically related to
the category of such protection is the issue of continuity of institutional protection of civil rights
(continuity), which reflects legal ideas about the established, stable, continuous activity of the relevant
institutions.

Such continuity corresponds to the principles of the rule of law, which is recognized and operates
in Ukraine in accordance with the first part of Article 8 of the Constitution of Ukraine, and also characterizes
the peculiarities of the internal organization of those bodies that embody the specified protection in their
activities, exercising the appropriate powers granted to them by law on behalf of society. Among other
forms of protection of civil rights, the judicial form of their protection is considered a priority, which
determines the need to study this problem in the institutional aspect. According to modern scientific
concepts, the continuity of the functioning of the judicial power corresponds to the judicial protection of
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civil rights, which carries out activities to resolve conflicts, protect the rights, freedoms and interests of
individuals, ensures the continuity of the judicial review of the relevant category of cases and the judicial
protection of civil rights.

Maintaining the regime of continuous functioning of the judicial power under modern conditions
is of considerable public interest and has a significant political and legal significance in the conditions of
martial law introduced in Ukraine from 24.02.2022 by Decree of the President of Ukraine dated 24.02.2022
No. 64/2022 "On the introduction of martial law in Ukraine" After all, even in these legal conditions, the
judiciary must demonstrate the continuity of protection of human rights, including civil rights, which is
confirmed both at the doctrinal and normative legal levels.

Keywords: civil rights, protection, civil justice, continuity, succession, institutional continuity.
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MEXAHI3M AJIMIHICTPATUBHO-IIPABOBOI'O
PEI'YJIFOBAHHSI BUKOPUCTAHHSI IHOOPMALIMHUX
TEXHOJIOI'I! Y COLIAJIBHIN CPEPI

VY crarti BH3HAa4E€HO TaKi O3HAaKHM MEXaHi3My aJMiHICTPATHBHO-IIPABOBOIO DEry/IIOBAHHS
BUKOPHUCTaHHs 1H(OPMALIHUX TEXHOJIOTiH y cowiaibHill cdepi: HOro 3MiCT CTAHOBIATH IIPABOBI,
opraHisaliiiHi, TeXHiuHiI 3ac00M BIUIMBY; 00’€KTOM BIUIMBY € HOBEIiHKAa Ta iH(pOpMaliiiHa AisUIBHICTH
OpraiB MyOJi4yHOI Biagy, IO 3a0e3MEUylOTh peallizallilo Ta 3aXHCT COLIAIBHHX MpaB TPOMAasH,
YIIOBHOBQ)XKEHI OpraHu y cdepi HaTaHHs COLaJbHUX MOCIYT; OTPHUMYBadi COLaIbHUX MOCTYT; HaJiaBadi
COLiaIBHUX TIOCNYr; 00 €IHAaHHS MPAIiBHUKIB CHCTEMH HAJaHHS COLIAJIBHHUX IIOCIYr; 00’ €IXHAaHHSI
Ha/laBayiB COLIAJIHUX TTOCIIYT; 00’ €JHAHHS OTPUMYBAUIB COLIaJIBHUX MOCIYT; ceporo peaizaii € chepa
iHdopmaniiiHux norped Ta iHTEpeciB 3a3HaYEHUX CyO €KTIB; 3ac00aMHU € repesdaueHi 3aKOHOIABCTBOM Y
comianbHill cepi peectpy, 0a3um maHWX Ta iH(GOpMAINilHI CHCTEMH; METOI0 € 3a0e3redeHHs o0iry
(orpumanHs, 30epiraHHs, BUKOPUCTaHHs, KOPETYBAaHHS, NEpElaHHs, 3HUILIEHHS) SKiCHOI, JOCTOBIpHOI,
aKTyasbHOI iH(oOpMaii, 10 3a70BONBHAE iH(pOpPMAaLiiiHI MOoTpeOH Cy0’€KTiB cHCTeMM peaiizauii Ta
3aXHUCTY COLlIaJIbHUX IPAaB IPOMAISH.

Knrouosi cnosa: aominicmpamusHo-npagose pecyniogants, coyianbha cgepa, coyiansbhi npasa,
peanizayis, 3axucm, coyianvha inghopmayis, coyianvhe 3a6e3neuents, coyianrbii Nocyau, GUKOPUCMAHHS
iHghopmayitinux mexnonoeii.

IMocTanoBka mpodiaemu. [TocTymoBo YkpaiHa crae eleKTPOHHO jaepkaBor. CydacHi
iH(pOpMaIiifHI TEXHOJOTII Nal0Th 3MOr'y Cy0’€KTaM, IO 3a0e3euyloTh pealli3aliio Ta 3aXUCT
COLaJIbHUX MpaB TPOMaJsiH, BUKOHYBATH IIOKJAJeHI HAa HHUX 3aKOHOJABCTBOM (YHKIi
orepaTuBHille, epexTuBHimEe Ta skicHime. CydacHi peanii BOEHHOI'O CTaHY 3yMOBIIOIOTH
repeBary JWCTaHUIIWHUX (opM KOMYHIKalii 3 OTpUMyBayaMH COILIaJbHUX TOCTYT.
PeanizoByBatn Taky (opMy KOMYHIKallii JO3BOJISAIOTH TEXHOJOTIYHI CIIOCOOM BHKOHAHHS
cykOOBHX  3aBJiaHb, BUKOPUCTAHHs TJI00AaNbHUX iH(OPMAIHHO-TEIeKOMYHIKaIi THUX
JIEpKABHUX MEPESK Ta HOBITHIX TeXHONOTiH. Taki MOMJIMBOCTI HaJa€ CYJ4aCHHH MeEXaHi3M
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