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ABSTRACT

Oleksiy Krizhanovsky. The impact of aggravating circumstances on the severity of self-
interested criminal offenses against property. The article deals with the impact of aggravating
circumstances on the severity of self-interested criminal offenses against property. It has been proven that
in constructing the composition of kidnappings, there are separate violations of the rules of
criminalization of these acts, which unjustifiably reduce their degree of severity. Resolution No. 10 of the
Plenum of the Supreme Court of Ukraine dated November 6, 2009 gives a restrictive interpretation to the
term «by prior collusion by a group of persons». The aggravating circumstance of «intrusion into a
dwelling, other premises or storage» is inconsistent with similar terms used in the legislation of Ukraine.
The following directions for improving the legislation of Ukraine: 1) include in the list of articles
specified in paragraph 1 of the note to Art. 185 of the Criminal Code of Ukraine, articles 289, 308, 312,
313, 357, 410 of the Criminal Code of Ukraine; 2) to propose to the Supreme Court of Ukraine to provide
an explanation regarding the interpretation of the aggravating circumstance «by prior collusion by a group
of persons», which should be understood not only as a joint execution, but all possible types of
distribution of roles of accomplices of a criminal offense; 3) amend the articles of the Criminal Code of
Ukraine, which provide for responsibility for breaking into a dwelling, other premises or storage, defining
this circumstance as «breaking into a dwelling or other property of a persony; 4) provide in the Criminal
Code of Ukraine a single criterion for determining the amount of property damage caused by a criminal
offense; 5) establish criminal liability for the commission of self-interested criminal offenses against
property by a criminal organization or criminal community.

Keywords: criminal offenses against property, selfish motive, aggravating circumstances,
qualifying features, degree of severity.
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AOCBIJ PECITYBJIIKYU ITOJIBLIA Y COEP] KPUMIHAJIbHO-ITPABOBOI
NPOTUAII NIEPEBUILIEHHIO BJIAIU ABO CJ1YKBOBUX [TIOBHOBAKEHb
MNPALHIBHUKOM IMPABOOXOPOHHOI'O OPTAHY

JlocmipkeHo TO3MLil BYEHHMX, a TAKOX IIOJIOKEHHS YMHHOTO 3aKOHOJABCTBA YKpaiHM Ta
PecnyOnikn [lonmpia B 4YacTWHI BU3HAYECHHS KPUMiHAIBHO-NPABOBUX HOPM, IO MependavyaroTh
BIJIMOBiNANBHICTh 32 TEPEBUIICHHS Biaau abo  CIyKOOBUX TOBHOBRXEHb  MpPAIliBHUKOM
MPaBOOXOPOHHOTO OpraHy. Bu3HaueHO cHiibHI Ta BiIMiHHI 03HAKM TEOPETUYHUX MiAXOJIB YUYCHHUX IO
BU3HAUEHHS TMOHATTS «clyx0oBa ocoba». HaromomeHno Ha po30DKHOCTSX IMOJO 3aKOHOAABYOTO
3aKpiIUIEHHS TEPMiHIB «IpPAIiBHUK NPABOOXOPOHHOIO OpraHy» Ta «Ciyx0oBa o0co0a opramy,
NPU3HAYEHOTO JJIsi OXOPOHU I'pOMajchkoi OE3NeKW», a TaKoX IX BM3HAYCHb Y TeOpii KpUMiHAIBLHOTO

© B. ®panuyk, 2023
ORCID iD: https://orcid.org/0000-0001-8204-512X
vmz@lvduvs.edu.ua

© C. €Edremiit, 2023

ORCID iD: https://orcid.org/0000-0001-8511-715X
business_law@ukr.net

ISSN 2078-3566 227



Haykoeuii gichuk /[HinponempogcbKozo 0epicasHozo yHieepcumemy eHympiuinix cnpag. 2023. Ne 1

npaBa. Ha mixcraBi aHanizy 4YMHHOIO MOJBCHKOTO 3aKOHOAABCTBA, A TaKOX MNO3MLIM JOKTPUHU
BITYM3HSHOTO KPHUMiHAJIBLHOTO MpaBa CHOPMYIBLOBAHO MOJIMBI BapiaHTH 3allO3WYEHHS iHO3EMHOIO
JIOCBiy 1 BUPILIEHHS BU3HAUCHMX MPOOIEM.

Knwuogi cnosa: snouun, kopynyis, nepesuiyents 61aou, NpayieHUK NpAaso00XOPOHHO20 OP2aHY,
cnyac606a 0coba, iHo3eMHULL O0CBIO.

IMocTanoBka mnpoOnemu. BUKIMKM CbOTOIECHHS, B SKHX ONHWHWIAcA YKpaiHa
(mommpeHHs maHIeMii KOpOHaBipycHOT XBOpoOu, 30poiiHa arpecisi pociiickkol (enepatii), He
3yNUHWIM TIpoliecl pedopMyBaHHS TOJITUYHOI, €KOHOMIYHOI, a TakoX TNpaBoBoi cdep
nepxkaBu. OIHMM i3 HalWBaXJIMBIlIMX €JEMEHTIB BHIIE3a3HAYEHUX HAMpAMiB € 3amobiraHHA
TIepEeBUILIEHHIO BN ab0 CIy’kOOBOrO CTAHOBMWINA, 3arpo3a 3iMCHEHHS SIKUX MpUTaMaHHi
KOXHI cdepi xKuTTemisimbHOCTI cycminbcTBa. KommapariBae (MOpPiBHAIBHO-TPABOBE)
TOCITIKeHHS TIPOTUIT 37109rHAM Y cdepi CIry:k00BOT HisUTbHOCTI Ta mpodeciiiHol MisTbHOCTI,
OB’ s3aHOT 3 HAAAHHAM MyOJIIYHKMX TOCTYT, B YCiX AepkaBax € BKpail BaXKJIMBUM HE JIMIIE 3
HayKOBOT TOYKH 30py, a i i3 mpuKiIagHol. 3ampornoHOBaHa HAyKOBa PO3Bi/Ka CIPSIMOBAaHA HA
BUSIBJIEHHS MOXKJIMBOCTEH BUKOPHCTAHHS MO3UTHBHOTO iHO3€MHOTO JAOCBiIYy, IO MPUTaMaHHHHA
KpUMiHaJbHUM 3aKOHOJABCTBAM iHIIWX JepaB, Y BITUM3HSHIM NpaBoBiil cucTeMi, 30kpeMa
IS TpOTHAii NepeBMILeHHIO Biagd abo  ciykOOBMX MOBHOBAKEHb TNPALLiBHUKOM
MPaBOOXOPOHHOTO OPTraHy.

BpaxoBylour BHILIEHaBEIEHe, cepell HU3KM MPUIOMIB MOKpaleHHs e(eKTHBHOCTI
KPHUMiHAbHOTO 3aKOHOJMABCTBA YKpaiHW MPHUHAHATO BBaXXKaTH METO[ 3alO3MYEHHS Kpalloro
iHO3eMHOTO JOCBily ILOAO BMPIlI€HHS KOHKPETHHX MUTaHb. AHAaJi3 NMPaKTHKW 3HiHCHEHHS
MoAiIOHOT MiSTTBHOCTI B OKpeMiil iepaBi € BaXIIMBOIO TTEPETyMOBOIO BU3HAYEHHS JAOUITBHOCTI
Y 3MiHi BJaCHUX KPHMiHAJIbHO-TIPABOBMX MpHIHUCiB. bescyMHIBHO, nepaBu €Bpony HaIineHi
TPHBANIIIAM IOCBIIOM HAasABHOCTI NMPAaBOBHMX CHCTEM BIUINBY Ha CYCTMiibHI BimHocwHu. Lle
BUIUIMBAae Xo4ya O i3 JaT TPHUAHATTS IiIOYMX HOPMATHBHO-TIPaBOBHWX akTiB. Hampwukian,
TIOJIOKEHHST OXOPOHH TIPUBATHOI BIACHOCTI AHTIT 3aKpiTuieHi y 3akoHi, mo mie mie 3 1689 p.,
KpuminansHoMy konekcy Himeuunnu — monan 150 pokis, micnsiBoenHi Koncruryuii ITamii Ta
Himeuunnu nirote i3 1948 p., KpuminaneHuii komexc @panuii 1994 poky 3amiHHMB CBOTO
roriepeTHIKa, 1o OyB NMpUITHATHI e 3a yaciB Hanoneona bonanapta y 1810 poui, Too [1,
c. 52]. BpaxoByroun, mo no6a HOBITHBOI icTopii YkpaiHu Hamiuye Tpoxu Oinbuie 30 pokiB 3
MOMEHTY 3100YTTA HE3aNIe)KHOCTi, HE BHUKJIMKAE XKOAHMX CYMHIBIB aKTyaJlbHICTh 3iHCHEHHS
MOPiBHAJILHO-MIPABOBOTO  aHaNli3y  iHO3EMHOTO  3aKOHONABCTBA NP0  KPHUMiHAJIbHY
BiZMOBIAANBHICTb 3 BITUN3HAHUM.

OpHOYacHO BapTO HArojOCUTH, LI0 HEe3BaKaloud Ha MOAIOHICTH 3axXo.iB
KpUMiHaJbHO-NIPABOBOTO BIUIMBY, KOXKHII Jep»kaBi Bce K TakKH MPUTaMaHHI creunugiuHi pucw,
BpaxoBYlOUM SIK IXHi OCOOJMBOCTI pPO3BHTKY Ta CTaHOBJIEHHs, TaK i MNpPaBOBi TpaauUil,
KyJIbTYypY, icTOpito, moOyT cycminbcTBa Tolo. Came BiIMiHHI pyucH i OyIyTh MICTUTH HAyKOBY
3alliKaBJICHICTh Y KOHTEKCTI BHABJIEHHsS KpaliuxX (OpM MNpPOTUAIl pPO3IJIALyBaHOMY BHIY
HENpaBOMipHOT AisTbHOCTI.

HaykoBusiMmi HeOTHOPA30BO 3BepTajacs yBara Ha BayKIIMBOCTI CKJIaI0BOI iHO3€MHOTO
MOCBioy Tmimg 9ac (opMyBaHHA HOPM BIIACHOTO 3aKOHOMABCTBA. OCOOJIMBOTO 3HAYCHHS LE
Ha0yBa€ B rajy3i KpUMIHQJILHOTO NpaBa B YacTHHI 3aKpIIUIEHHA BIiANOBIZAIBLHOCTI 3a
TPaBOTIOPYIIECHHS Y c(pepi Tocromapchkol Ta Ciry»K00BOT MisTBHOCTI SIK HEPABOMiPHOT TIOBEiHKH,
IO 3aMoAifoe HAMOLIBIIO] MIKOOM E€KOHOMIli KoKHOT aepikaBu. OTke, BHpIlIEHHS NpoodieM
npoTuii po3risiayBaHiil 3MIOYMHHIN NisIbHOCTI HA0YBa€E aKTyalbHOTO 3HAYSHHSI.

AHani3 ocTaHHIX AocTilKeHb i myOmikauniii. TeopeTHKO-METOMO0JOTIYHY OCHOBY
CTAaTTi CKJIaJal0Th HAyKOBI OPOOKHU 3apyOiKHUX YUEHUX, L0 NPUCBAYEHI OKPEMUM MUTAHHAM
po3riany  ciyxOOBOi  3JOYMHHOCTI SK HENpaBOMIpHOI TMOBEMIHKH, 3akpimjieHoi B
3aKOHOAABCTBAX iHO3eMHUX OepxkaB. Cepel MOJbChKUX YYEHUX BapTO BUOKPEMMTH Nparli
B. Banbueka, I. Kamiabckoro, Y. Kmaka, X. Mensauka, A. KosmuHcbkoi, b. CtedaHChKOI,
[1. ®anenty, b. SABopceKoro.

Mertoto cTaTTi € AOCHIKEHHS MOJIOKeHb KPUMIHAJIBHOTO 3aKOHOAABCTBA PecryOiku
[Nonpia, WO pernaMeHTyloTh BiANOBINAJBHICTE 3a 3JI04MHM Yy cdepi cayx00BOI AisTIbHOCTI
3arajoM Ta MEpPeBUIICHHS Blaau abo CITyKOOBMX MOBHOBA)KEHb MPALIBHUKOM MPAaBOOXOPOHHOTO
oprady 3okpema. KpiM Toro, HeoOXimHO BW3HAYMTHM Kpalli BapiaHTH BWPIIIEHHS MpoOJieM,
MOB’SI3aHUX i3 perjaMeHTalliel0 Takol BiNMOBIANBHOCTI, @ TAaKOX MOXJIIMBHMX CIOCOOIB TX
3aM03UYEHHs.

Buknag ocHoBHOro martepiaqy AOCTiIKeHHsl. 3arajioM y JIOKTPUHI MOJILCHKOIO
KpUMiHaJbHOTO TMpaBa OXOpoHa, nepenbaueHa y ImaBi XXIX KpumiHaibHOro Kojekcy
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PecnyOotikm ITosbma (3m0YMHM TPOTH IisUIBHOCTI OPTaHiB Jep)KaBHOI BIAAM Ta MICIIEBOTO
CaMOBPSTyBaHHS), CTOCY€EThCS SK BiIMOBIAATBHOCTI AiSUTBHOCTI OpraHiB Mmy0OJivHOT BIaay, Tak
i ixaporo aBtoputety [2, c. 112]. ToOTO KpuMiHaIBEHO-TIPaBOBAa OXOpOHA CIPSAMOBaHA Ha
3a0e3neveHHs MpOoTHAii HEMpaBOMIpHiil HisTIbHOCTI MPeNCTaBHWKIB OpPraHiB BIAAM, a TaKOX

3 ommiAy Ha BAXKIMBICTH 1CTOPHKO-MPABOBOTO JOCHIDKEHHS KOKHOTO SBMILA,
HEeoOXiZIHO PO3MoyaTH i3 3a3HauyeHHSA THX JKEpes KPUMiHaJIbHOTO MpaBa, L0 MeperyBallu
JI0YOMY KpUMiHAIbHOMY 3aKOHY Ta ()aKTUYHO BIUIMBAJM HAa YWHHY MOJIbCbKY TMPaBOBY
cucteMy. bepyun 10 yBaru TemaTHKy IOCIHi/KEHHS, OOMEKHUMOCA aHAi30M KpHUMiHaJIbHO-
MpaBOBUX MOJIOKEeHB Jiniie 3 yaciB yrBopeHHs 11 Peui [Tocnonutoi (1918 p.). Came neii nepion
XapaKTepU3y€eThCS BiMPOKEHHIM HE3aJIeKHOTO TOJILCHKOTO TIpaBa, TO30aBlIieHHSIM OTo Bin
BIUIMBY JIiepXaB, N0 CKiamy skuX moHax 100 pokiB BXOOWIIM TOJBCHKI 3eMiti (ABCTDif,
[pyccis, pocis).

Amnarizyroun 3micT KpuminansHoro konekcy 1932 p. [3], ciig 3a3Ha4UTH, M0 B HBOMY
BiJICYTHE TIOHATTSI HE JINIIE «MPALiBHUKA MPABOOXOPOHHOTO OPTraHy», a il «ciryx00BoT 0co0m»
B3araji. OJHOUacHO € TEpPMiH «yIpaBlliHeLby, MpoTe Oe3 merarnizaii ocib, ski GpopMyIOTH 10
kareropito. OTxe, 3rajaHe MpaBoBe IKEPENO MICTWIO HHM3KY HOPM, IO YMOBHO MOXHa
MOMINUTH Ha ABi TPYNH: HOPMH, IO CTOCYBAIMCH KPHUMiHAJIbHO-TPABOBOTO 3aXMCTy TaKHX
oci6, Ta okpemo HopMu I['maBu XLI, ne cy0’ekToM 3JI0YMHY BH3HAdaBcsAd Oe3MOCepeqHbO
yrpaBlliHellb.

3okpema, cr. 286 mependavania KpUMiHAIbHY BiOOBINANBHICTh 3a 3JIOBKUBAHHS
Bhanoro (BigmoBimHWK cTarTi 231 mitoworo KpmminameHoro komekcy Pecmy6miku ITonbira
(mami — KK Pecmy6umixu [ornema)), a came:

§ 1. YmpasiiHenp, KAl depe3 MEPEeBUIICHHS CBOiX MOBHOBaXKEHb a00 HEBUKOHAHHS
CBOiX O0O0OB’S3KiB i€ Ha IIKOAYy MAEpXKaBHAM UM TIPUBATHUM iHTepecaMm, KapaeThCs
M030aBIEeHHSIM BOJIi Ha CTPOK 10 5 POKiB;

§ 2. Slkm1o 37104HMHEI i€ 3 METOI0 OTPUMAHHS (piHAHCOBOI 200 0COOMCTOT BUTOAH JIJIS
cebe 4K iHIIOT 0cOOM, BiH MiuIsATaE MO30aBIEHHIO BOJIi Ha CTPOK 10 10 poKiB;

§ 3. SIKIo 3M0YMHENDb Ji€ HEHAaBMUCHO, BiH MiJJIsATac yB’ A3HEHHIO HA 6 MiCSIIiB.

Kpuminanbauit koneke 1969 poky Takok MICTHUB CTaTTIO MOITIOHOTO 3MiCTY, IO BXKe
BUpI3HSJIAcs He JIMILe 3a3HaueHHAM TepMiHa «ciyx06oBa ocobay, a i mependauyBana okpemy
cTarTIo, e 6yNo chOpMyTHOBAHO IOPHANYHE BH3HAYEHHA wLiei Karteropii oci6. MmeTses mpo
§ 11 ct. 120, a came:

— ocoba, sika € TpaliBHUKOM JepKaBHOI aAMiHicTpanil, 3a BUKIIOUEHHIM
00CJyroBYI04Oro NepCcoHaly;

— cyaJis, HApOIHMIA 3acigaTtesib, IPOKypop;

— oco0a, sika 3aliMae kepiBHy nocaay abo BUKOHYeE (yHKLii, OB’ s3aHi 3 0COOIUBOIO
BiJMOBiNAJIbHICTIO, B iHILIM JepXKaBHi{ yCTaHOBI, KOONEpaTUBHIii opraHizalii 41 rpoMaachKiii
oprasisaiii Tpy IAIInX;

— oco0a, BiAMOBimasbHA 3a OXOPOHY TPOMAACHKOTO TMOPANKY 4 Oe3meku abo 3a
OXOpOHY MyOJIiYHOI BITACHOCTI;

— 0co0a, sika repedyBae Ha BifICBKOBIl CITyxk0i;

— iHma ocoba, fKka KOPHUCTYEThCS MPABOBUM 3aXWUCTOM, MependadeHuM i
CITy>k00BHX 0Ci0 BiAMOBIAHO 0 CTeTiaTbHUX MPUIHCIB [4].

Yunnuit KK Pecnyonmiku Ilomema 1997 poky TakoK MICTUTh YiTKHM PO3MOALT
KpUMiHaJbHO-IPAaBOBUX HOPM HAa Ti, 1€ 3JI0YMHENb € Ciyxk00BOK 0co0o0i0, i Ti, A€ BiH
posrnsiiaeTbest K norepninuii. Omke, cr. 231 «310BKUBaHHS MOBHOBAKEHHIMU CITY)KOOBOIO
ocoboto» nepeadayae YoTUPU YaCTUHH, A CaMe:

§ 1. Cnyx60Ba ocoba, sKa, MEPEeBUILYIOYH CBOI MOBHOBa)XEHHS a00 HE BUKOHYIOUU
cBOT 000B’A3KH, Ai€ Ha WIKOAY MyOJiYHUM 4K NPUBATHUM iHTepecaM, KapaeTbcs M030aBIeHHAM
BOJIi HA CTPOK J10 3 POKIB;

§ 2. Slkmo 3noumHeUb BUMHSE [if0, 3a3HadeHy B § 1, 3 MeTO OTpUMaHHA
MaTepiaJbHOT Y1 0COOMCTOT BUTOIM, — KapaeThes 1M030aBICHHAM BOJIi HAa CTPOK Bill OMHOTO /10
JIECSITH POKiB;

§ 3. Skmio 3mouMHeN HEHAaBMUCHO BUWHSE dil0, 3a3HaueHy B § 1, ogHak 3aBaae
3HaYHOI IIKOJM, — KapaeTbes WTpadom, 0OMeKeHHAM BoJli a00 M0306aBNEeHHAM BOJi Ha CTPOK
110 2 pOKiB;

§ 4. TlonoxeHHss § 2 He 3acCTOCOBYIOTbCS, SIKINO MHisHHS BilINOBiJa€ O3HaKaMm,
3aKpimieHuM y ct. 228 uporo kouekcy [5].
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§ 19 ct. 115 KK Pecny6niku [onbima Hamae BU3HAYCHHS TEPMiHIB, OJHAM i3 SIKHX,
30KpeMa, € ciyxk00Ba ocoba — 0coba, ska BUKOHY€E (YHKIIIIO epKaBHOI BIIAJH, € JepKaBHAM
CTy>kOOBLIEM, WJIEHOM OpraHy MICLEBOTO CaMOBpPSOyBaHHSA, OCO00I0, sKa TMpaLioe B
opraHizauiifHoMy MiIpO3isi 3a Aep*aBHi KOLITH, SKIIO BOHA HE BUKOHY€E CBOIO MpoQeciiiHy
JiANBHICTh BUKIIOYHO Yy cdepi oOCIyroByBaHHsA, a TakoX iHIIAa ocoba, MOBHOBaXKEHHA Ta
000B’sI3KM sIKOT MOB’s3aHi 3 HaJaHHAM NYOJIYHMX TOCIHYT Ta mependadeHi y 3aKoHi 4u
BM3HaHOMY Pecmy6uikoro [Tonbia Mi>kHapoTHOMY JOrOBOPI.

HaromicTb § 13 wi€l cTarTi Haae 4iTkuit nepernik ciykx00BUX 0OCi0:

1) IIpesunent PecmyGuiku [Tonbia,

2) nemyTart, ceHaTop, paaHUK (denymamu micyedux pao — YKpaiHCbKuil 6i0N0GIOHUK),

2a) une” €BpoONeiicbKOro NapiamMeHTy,

3) cynns, HapoAHHIT 3acimaTenb, MPOKYpPOp, CIykOoBa ocoba (iHAHCOBOTO OpraHy
JIOCYIOBOTO PO3CIiTyBaHHS, HOTApPiyC, CyAOBUil BUKOHABEIb, oimep nmpoodarii, mKryBaTsHIK
(eonosa  nixgidayitinoi  Komicii — YKpaiHcoKuii iON0GIOHUK), CYNOBW Harjsmad i
aaMiHicTpaTop, ocoba, sika BUHOCHTH PIilIEHHS y AWCLMIUIIHAPHWX OpraHax, II0 AIOTh Ha
nifcTaBi 3aKkoHy,

4) ocoba, fika € ciyKO0BLEM JepxaBHOI aaMiHiCTpallii, iHIIOro JepKaBHOTO OpraHy
Yy OpraHy MicLEBOrO CaMOBPSIyBaHHSA, 32 BHKIIOUEHHSAM OOCIYroBYIOUOTO MNEpCOHaly, a
TaKoX iHIIa 0co0a, AKa Ma€ PaBo NPUHMATH aaMiHICTPaTHUBHI PillleHHS,

5) ocoba, fika € MpaLiBHUKOM Jep>KaBHOTO OpraHy KOHTPOJIO abo opraHy KOHTPOIIO
MiCLIEBOTO CaMOBP#AAyBaHHS, 32 BUKIIFOUEHHAM 00CIyrOBYIOUOTO NIEPCOHATY,

6) ocoba, sika 3aiiMae KepiBHy nocanry B iHIIIN JepKaBHiil ycTaHOBI,

7) ciry)60Ba ocoba opraHy, IPU3HAYECHOTO I OXOPOHU TPOMAJICHKOI Oe3rekn, abo
ciry»60Ba ocoba NeHiTeHIiapHoT cITyKon,

8) BiliCBKOBOCITYKOOBETIh, 32 BUHITKOM TEPUTOPIATEHOT BiliCEKOBOT CITYKOH,

9) TpamiBHUK  MDKHApPOTHOTO  KPUMIiHAJIBHOTO  Cydy, 3a  BHUKIIOYEHHSIM
00CITyTOBYIOYOTO TIEPCOHAITY.

BpaxoBylour BHIIeHaBeleHe, BapTO BKa3aTW Ha CTaliCTh MO3ML{I TOIBCHKOTO
3aKOHOMABIA, IO  CIOCTEpiraeTbcst y  BIiICYTHOCTI ~ BHOKpeMJIEHHA  MpauiBHHUKa
MPaBOOXOPOHHOTO OpraHy sK Cy0’€kTa 3JI04MHY aHi Oe3nocepenHbo y 3micti cT. 231 KK
Pecny6utika ITonbina, aHi y cOBHUKY HOPMaTHBHO-TIPAaBOBUX BUpasiB (cT. 115). Hespaxkaroun
Ha Lie, 0cOONMBUIl iHTepec BUKIMKAE MyHKT 7 § 13 BUILE3ranaHoi cTaTTi, a caMe BKa3iBKa Ha
ciy00By 0co0y opraHy, MpU3HAuY€HOro AJis1 OXOPOHU rpoMajchbkoi Oe3mexu. Onpasy BapTo
MiIKPeCAUTH, 110 YITKOro BU3HAYeHHSA a00 mepesiky OpraHiB, MpU3HAYEHUX A OXOPOHHU
IPOMaAChKOI Oe3MeKH, B OJbCbKOMY KpUMiHANbHOMY 3aKOHOAABCTBI HEMAE.

BianoBigHO BapTO CKOPUCTATUCA TBEPIKEHHAMU HAyKOBLIB, IO AOCIHIiKYBaau
3ragaHe nuraHHa. OTxe, Ha AyMKy Anekcanapu KosauHebkol, cTaTyc cinyx00Boi 0co0u opraty,
NPU3HAYEHOrO I OXOPOHM TIPOMAJACHKOI Oe3NeKu, BHU3HAYAETHCA HOPMATMBHO-NPABOBUM
aKTOM, IO PETyNIOE AiSUIBHICTb Takoro opraHy. ToOTo iimeTbcs mpo OpraHu, CTBOPEHI A
OXOPOHH TPOMAICHKOI Oe3MeKu, rOJIOBHIM 3aBIaHHAM SIKUX € OXOpoHa Iiei Oe3nexu [6, c. 62].
[NonibHy mo3uiio BiACTOIOE i cynoBa mpakTrka, 30kpema, BepxoBuuii Cya mix yac BU3Ha4eHHS,
YM HAJIEXWUTb OKpeMuii opraH n0 cdepu OXOPOHM TIPOMAACHKOI Oe3MeKu, KepyBaBcs
BCTAHOBJICHHSIM 3MiCTy HOTr0 MOBHOBaXXeHb. KpiM TOro, Ba)KIMBUM 3aIMLIAETHCS HE JIMLIE T€, 110
ueii oprad (akTUUHO 3aliMAEThCS OXOPOHOIO TPOMAJCHKOI Oe3meky, a i Te, 110, Mo-nepuie, BiH
creuiajgbHO 1715 LIbOro CTBOPEHUH, a Mo-Apyre, 3/1iiCHIOETbCS 0XOPOHA CycniIbHUX Onar [7].

BpaxoByroun BullieBKaszane, BianosiaHo go m. 7 § 13 ct. 115 KK Pecny0niku [Noabuia
Bornan SIBopcki 37iiicHMB aHalli3 yCTAHOB | BCTAHOBUB, IO CJIY>KOOBMMHU 0cOOaMU OPTaHiB,
NpU3HAYEHUX AJIs1 OXOPOHU IPOMAACHKOT Oe3reKky, € noniuelchbki, NPUKOPAOHHUKY, MUTHUKY,
MNOAATKIBLl,  TMOYKEXHUKY, MPEACTAaBHUKU  AEPKOXOPOHM,  MapluialbCbkoi  rBapail,
MeHiTeHLliapHOT ci1y:k0M, ATEHTCTBA BHYTpIlIHbOI Oe3neku, AreHTcTBa po3Binku, Cityxou
BilicbKOBOi KOHTppo3Biaku, Ciyk61 BiiicbkoBOi po3BinkH, LleHTpanbHOro aHTHKOpyNUiitHOTO
oropo Tomo [8, c. 34]. OgHOYacHO aBTOp HAroJONIye, IO HAaBENEHWI Nepellik He €
BHYEPIIAaHUM, OCKLTBKH MOCTiHHUIT PO3BUTOK CYCHiJILHAX BiTHOCHH BIMAara€e BYaCcHOI ajarnTarlii
OpraHiB AEp>KaBHOTO YMNpaBJliHHA 10 MOTPed CHOTOAEHHS, a BiATaK i CTBOPEHHS, 3MiHM abo
NiKBigalii opraHis, mo 3a0e3MeuyoTh Ili MOTPeOu.

Kpim Toro, BapTo BKazaTH Ha Lie OOHY OCOOJIMBICTb PO3IJIsAyBaHOI HOPMH, KOTpiil
NpUTaMaHHa BiIMiHHICTb BiJl BITYU3HSHOT, 1110 X0Ua i HE MiCTUTh HAYKOBOTO iHTEpecy, OJTHAK €
060B’13K0BOIO 11 KOHCTaTawii. Maerscs npo HaseHicTs § 2 cr. 231 KK Pecny6iku ITonbma,
Jie 3aKpiMjIeHo KpUMiHaJlbHY BiAMOBiNANbHICTb 3a JAisHHA, 3a3Ha4eHi B § 1, BUMHEHI 3 METOIO
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oTpuMaHHs MatepianbHoi uu ocobuctoi Buroan. B KK Ykpainu orpumanHs matepianbHOl un
0CcOOMCTOI BUTOMM CITY’)KOOBOIO OCO0OI0 IIUIAXOM 3JIOBKHUBAaHHS CBOIMH 00OB’sS3KaMu
BHU3HAETHCA 3JI0YMHOM B iHIIIN cTarTi (cT. 364 »3n0BXKMBaHHSA Bianol0 abdo cIyXO0BUM
craHoBuiem»). KpiM Toro, 3ragaHe KpuMiHanbHe MPaBOTOPYLIEHHS BiTHECEHO N0 KaTeropii
KOpYMIIMHUX, a po3rismyBaHa B gociimkenHi cr. 365 KK Vkpainm He 3akpimitoe ckian
KOPYTLifHOr0 NpaBoNopyLIEeHHS.

VYV migcymKy chif TakoXk 3a3HaYMTH BUI Ta PO3Mip MOKapaHHA, IO Moxe OyTu
3aCTOCOBaHe MO TMpPaBOMOpYIIHMKA. PenpecuBHWid 3axim Bimirpae BaxJIMBY poiib Yy
nonepeKeHHi OyAb-IKOr0 KpUMiHAJIbHOTO MpPaBOMOpPYLIEHHS, ajuke 3arpo3a y rno36aBieHHi
abo oOMeXeHHI TNeBHMX TMpaB YW Ojar cTpUMye oOco0y BiJ BUYMHEHHS HeNpaBOMipHOT
noBeftiHky. OTXe, 3a BAMHEHHS MPaBONOPYLIEHHd, 3a3Hayenoro y § 1. ¢t. 231, nependaveHo
KpUMiHAJIbHY BiINOBiTaTbHICTE ¥ BUAI T030aBieHHS BoJi 10 3 poki. [ami, § 2 He micTuTh
HayKOBOTO 3alliKaBJIEeHHS BHACTIIOK 3aKPIiMJIEHHS CKJIamy KOPYIIHOTO MpaBOMOpYIIEeHHS. A
3rigHo 3 § 3 32 HEHaBMUCHE BUMHEHHS HisfHb, ependadeHnx y § 1, ocoba xapaerbes mrpadom,
oOMexeHHsIM BoJIi a00 1mo36aBlIeHHAM BOJIi HAa CTPOK 110 2 POKIB.

3a3HaueHHA pPeNpecUBHUX 3aXOMiB, IO MOXYTb OyTH 3acTOCOBaHi AEpXkKaBOlO 3a
3JIOBKMBAHHA CITy*(00BOIO 0COOOI0 BNAH, € MiACYMKOM AOCHIMKEHHS TMOJbCHKOTO IOCBiny,
1110 OXOIMJIEHe TeMOIO L€l HayKkoBol cTarTi. [ MOpPiBHAHHA 3 BITYM3HIHUM 3aKOHOIABCTBOM,
cT. 365 KK Vkpainu nepenbauae 3a OCHOBHE KpUMiHaJIbHE TPABONOPYLIEHHA 00MEXKEHHS BOJIi
Ha CTPOK JI0 5 pokiB a00 M030aBJIeHHs BOJIi Ha CTPOK Bil 2 0 5 pOKiB, 3 M030aBICHHSIM MpaBa
obifiMaTi meBHI Tocagy YW 3aliMaTHCA TEBHOK MisJBHICTIO Ha CTPOK JO 3 POKiB.
Keamidikyrounit ckiag KpUMiHAIBHOTO TPABOTOPYIIEHHS Tiependavdae TOKapaHHI y BHI
mo30aBJIeHHS BOJIi HAa CTPOK BiX 3 10 8 poKiB i3 030aBIeHHAM TpaBa o0iiiMaTH MeBHi MocaIn
YW 3aliMaTHCA TICBHOIO MisTBHICTIO Ha CTPOK 10 3 pokiB. OcobmmBo KBamidikyrouwit ckiman
KPUMiHAJIBHOTO TIPaBOTIOPYIIEHHS —T030aBieHHs BOJNi Ha CTpok Big 7 mo 10 pokiB 3
nMo30aBNeHHsIM TIpaBa o0iifiMaTH MEBHI Mocaan YM 3aiMaTHCS MEBHOIO MisUTBHICTIO HA CTPOK IO
3 pokiB.

BucHoBkH. [HO3eMHHWIT KpUMiHaNBLHO-TIpaBoBMI gocBin PecrmyOnikum [lonbina,
Oe3nepedHo, MOTpedye BCEOIYHOTO TEOPETUYHOTO JOCHTIIKEHHS Ta aHallizy MOMJIMBOCTEH
HOTO TPaKTUYHOTO BTIIEHHS Yy BITUYM3HSIHY CHCTEMY MNpPOTHIi CiIyKOOBili 37MOYMHHOCTI.
OnHOYacHO TepeHATTs Ta ananrauis e(eKTHBHIMINX CMoco0iB KPUMiHAIBHO-NPABOBOT
OXOpOHH CYCHIJIBHUX BiTHOCHH, IO NMPHUTaMaHHI 3apyO0iKHUM AepikaBaM Ta IPYHTYIOThCS Ha
MDKHAapoOIHMX CTaHOapTax, BuMarae Oe3yMOBHOIO BpaxyBaHHA choeuu(ikd YKpaiHChKUX
peaniii. MineThcsa He nuuIe Npo BiTUM3HAHI NpaBOBi 3BMYAL, @ if IPO OCOGIMBOCTI 3iliCHEHHS
JIep)KaBHOTrO yMpaBJliHHA, (YHKLIOHYBaHHs Trajny3eii HapoJHOrO TOCIONApCTBA, PO3BUTOK
CYCHNIJIbHUX BIAHOCMH B YMOBaxX 3alpOBaJ)KeHHs1 BOEHHOro cTaHy. bepyun no yBaru
BiJHaliieH] pi3HOBUAM 31iMICHEHHS KPUMiHAJIbHO-NIPABOBOT OXOPOHHU CYCHiIbHUX BiTHOCHH Y
cepi ciyx00Boi nisibHOCTI Pecmy6uniku Ilosbina, BOaUaeThCsl CIYLIIHAM 3aMO3UYHUTH JOCBI
Yy YacTHHI HOPMAaTHUBHOTO 30iMbIIEHHS MOTEHUIHHUX Cy0’€KTiB BUMHEHHS NOCIHIAKYBAaHOTO
npaBomnopyieHHs. KpiM Toro, BBaKaeEMO HEBUIPABIAHO BEJIMKMM pO3MIp 3a3HaYEHHX
MOKapaHb y BITUYM3HSHIN caHKUil. 3 ypaxyBaHHSAM TaKuX 3MiH IpaBoOBa OXOpPOHA CYCIHIIbHUX
BiTHOCMH Yy cdepi ciyk00BOi misIBHOCTI CTaHe 3alOpyKOI TPOTHAIl 3AiHCHEHHIO
MepeBULICHHS BJIaay ab0 CiIyKOOBMX NOBHOBaKEHb NMPALiBHUKOM HE JIMILIE PABOOXOPOHHOTO
oprasy, a ii Oynb-AK01 ycTaHOBH y cepi HanaHHS MyOJIIYHUX MOCIYT.
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ABSTRACT

Vasyl Franchuk, Stanislav Yeftemii. Experience of the Republic of Poland in the field of
criminal law counteraction to exceeding power or official authority by a law enforcement officer.
Scientists positions, as well as the provisions of the current legislation Ukraine and the Republic of
Poland concerning the definition of the criminal law provisions for liability for exceeding power or
official authority by a law enforcement officer.

Common and distinctive features of the scientists theoretical approaches to definition of the
«official person». Emphasis is made on the relevant differences regarding the legislative enacment of the
concept of «employee of the law enforcement body» and «official person of the body intended for the
protection of public safety» and its definition in the criminal law theory.

Doctrinal approaches of scientists from the Republic of Poland to understanding the content of
the «official person» concept, as well as the peculiarities of cognition of phenomenon as a legal, social,
economic and moral category, exceeding power or official authority of which damages normal
functioning of ethical and legal relations in society and the state are analyzed.

Compared to the domestic legal system, attention is drawn to the not unanimity of the way of
legislative enactment of the status of «official of the body appointed to protect public safety» that form
such a category as «official person». This not only points to excellent forms of regulatory fixation of the
phenomenon concept, but it also causes complexity in exchange of law enforcement practices, causing a
number of problems as for the relevant law enforcement and also ordinary citizens.

Link that appears between the norms of of the criminal law of the Republic of Poland regarding
the prevention of official crime, as well as the norms of international law in counteracting corruption has
been established. The provisions of a number of Polish laws on liability for crimes in the field of official
activity are analyzed.

The inconsistencies of enacted positions of the Ukrainian and Polish legal acts, which determine
the list of persons granted the status of an official person.

It’s proved that not all of the approaches pointed out by Polish scientists or being reflected in
legislation are borrowable. Indisputably, it remains necessary to take into account specifics of not only
domestic legal customs, but also features of state administration, functioning of branches of the national
economy, development of social relations in conditions of introduction of martial law.

Possible options of borrowing foreign experience for solving certain problems have been
formulated on the basis of the analysis of the current Polish legislation and the positions of the doctrine of
national criminal law.

Keywords: corruption, offence, crime, abuse, law enforcement officer, official, foreign
experience.
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