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ABSTRACT

Today, a comprehensive (integration) approach combining preventive and repressive measures is
implemented in European countries. They are covered by the term "antidote". Why exactly this term, and
because it is a general generic concept that covers activities aimed at minimizing contradictions and factors
that generate or contribute to crime, at reducing certain types of crimes by preventing their commission at
various stages of criminal behavior (crime prevention measures), as well as adequate response measures to
already committed crimes (repressive approach).

However, in many respects, the views of domestic scientists at the theoretical level coincide with
the positions of foreign scientists. Nevertheless, until now, the implementation of scientific developments
and recommendations in the practice of the subjects of combating organized crime and the adoption of
normative acts remains a problem in Ukraine. As for the analysis of crime, it is used as an effective
preventive measure, which provides a number of methods and measures for understanding the depth of the
essence of the complex relationship between the suspect, the criminal activity and the circumstances that
contributed to it. This analysis of crime is used in practice to prevent and deter both all crime and its various
types. The use of operational analysis during pretrial investigation and strategic analysis within the
framework of the formation of law enforcement policy directions plays a very important role. Primarily for
tactical analysis, it is extremely appropriate for crime analysts to be involved in a complex investigation
from the outset or when the complexity of the process becomes apparent.

Keywords: prevention, counteraction, organized crime, terminological and strategic concepts,
comparative analysis, law enforcement officers of Ukraine, European countries, preventive strategy of
analysis of criminal patterns.
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OBSERVANCE OF THE PRINCIPLE OF THE PRESUMPTION
OF INNOCENCE DURING THE APPLICATION OF THE CRIMINAL LEGAL
PROHIBITION DEDICATED TO ILLICIT ENRICHMENT

Amppiii Tpaé. JOTPUMAHHSA MPUHIANTY MPE3YMIIII HEBUHYBATOCTI I
YAC 3ACTOCYBAHHSI KPUMIHAJILHO-IIPABOBOI 3ABOPOHM, TIPUCBAYEHOI
HE3AKOHHOMY 3BAT'AYEHHIO. OpHi€to 3 BOXIMBUX rapaHTiil JOTpUMaHHS [PaB IiJ03pIOBAHOTO
Ta 00BHHYBAUCHOr0 y KPUMiHATBHOMY MPOLECi Ta 000B’SI3KOBOIO CKJIaJ0BOIO CIIPABEIMBOTO, IOBHOTO Ta
HEYyMepeIKEeHOr0 CyJJOBOTO PO3ITISILY € MPE3yMIIIis HEBUHYBATOCTI. By Ty4n mHpoko 3akpimieHNM sK Ha
MIDKHapOIHOMY PiBHI TaK i B HAI[lOHAILHOMY 3aKOHOJIaBCTBI YKpalHH, BKa3aHUI HPHHIIMII, 32 HAHMEHIITHX
IiICTaB BBAXKATH HOT0 MOPYILICHUM B TiH uu iHIIi# craTTi KpuMiHanesHOTO KOJeKcy Y KpaiHu, 3aKOHOMIpHO
€ MPUYHMHOI0 BH3HAHHS TAKOi CTaTTi HEKOHCTUTYLIHHOIO, TOOTO TaKolo, IO HE BIANOBiZa€ HOpPMam
OcHOBHOro 3akoHy Y KpaiHH.

IToxazoBuM B mpoMy KOHTEKCTi € Bm3HaHHs Koncrurymiinum Cynom Ykpainum crtatti 368-2
Kpuminamsaoro Konekcy VYkpainm «Hezakonne 30araueHHS» HEKOHCTUTYLilfHOIO PimeHHAM Bix
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26.02.2019 Ne 1-p/2019, B Tomy umcii, 4epe3 HOPYLIEHHS HPUHIMIY HPE3YMIIii HEBHHYBAaTOCTI.
AKIICHTOBAHO yBary Ha TOMY, 10 BKa3aHe PileHHs He o30aBiieHe HeI0MiKiB 010 apTyMEHTOBAHOCTI Ta
OOIpYHTYBaHHS HAassBHUX y HHOMY TI0JIOKeHb. OOIpyHTOBAHO, o cTaTTs 368-5 «HesakoHHe 30araueHHs»
KpuminambHOTO KOJIEKCY YKpaiHM, IO 3aMmiHWiIa co0OK MHHYIY HEKOHCTUTYHIHHY pEAaKIiio,
Y3TOJUKY€ETBCSA 3 MPUHIMIIOM Mpe3yMnuii HeBUHYBaTOCTi. CBO€EpigHE OOMEKEHHS BKA3aHOTO MPUHIHUITY,
HITSIXOM MPOMOPLIHHOTO MepekiaaHHs Tarapsl JoKa3yBaHHS Ha 0OBHHyBadeHy 0co0y He MOpyIye Horo
CyTb Ta 00cCsT, i € IJIKOM BHIIPaBJaHUM HOT0 OOMEXEHHSM, IO ITOB’s3aHE 3 JIETITHMHOIO METOIO,
CYCHIJIbHOIO HEOOXIIHICTIO, BUCOKMM DIBHEM KOPYMIii Ta € MPONOpUiiHMM 3 OIJIAAY Ha MeTy, sKa
JIOCSITAETHCST 3aBISKH LIbOMY.

3po0I1eHO BICHOBOK IIPO Te, II0 HE3HAYHE IIePEeKJIa/IeHHs TsArapsl OKa3yBaHHsS HA 0CO0y TOBECTH
CBOI0O HEBMHYBATICTh, JIMILIE MIiCIA TOTO SK CTOPOHA OOBHMHYBAuYeHHS HaBelE AOCTAaTHI JOKa3W II0J0
HasBHOCTI HE3aKOHHO HAaOyTHX aKTUBIB y Hei, MiJ yac 3aCTOCYBaHHS KPHMiHaJIbHOI BiAMIOBITAIbHOCTI 3a
He3aKOHHE 30aradeHHs], He € il 000B’SI3KOM 1 y pa3i HemoJaHHs BiJIOBIJHHUX JJOKa3iB, aX HiIK HE MOXeE
BBA)KaTUCH IiJICTABOIO BU3HATH ii BUHHOIO Yy BUMHEHHI KOPYNIIHHOTO IPaBONOPYIICHHSI.

Knrouogi cnosa: nezaxoune 36azauenHs, npuHyun npesymMnyii HeGUHYBAMOCMI, KPUMIHANbHA
8I0N0BIOANLHICMb, NPUHYUN NPONOPYIUHOCTI, Ms2ap 008eOeHHS.

Relevance of the study. Criminal liability for illicit enrichment has undergone several
changes and additions since its introduction into the criminal legislation of Ukraine in2011. Among
other problematic issues, the inconsistency between the principle of the presumption of innocence
and the criminal law prohibition of illicit enrichment has almost always been the cause of such
changes and related issues of debate. After all, by the Decision of the Constitutional Court of
Ukraine dated February 26, 2019 No. 1-1/2019 (hereinafter — Decision dated February 26, 2019)
Art. 368-2 of the Criminal Code of Ukraine (hereinafter — CC of Ukraine) was recognized as not
in accordance with the Constitution of Ukraine (is unconstitutional). Among the key arguments in
favor of adopting such a Decision, the Court included: 1) non-compliance with the requirement of
legal certainty as a component of the constitutional principle of the rule of law; 2) inconsistency
with the constitutional principle of presumption of innocence; 3) inconsistency with the
constitutional prescription regarding the inadmissibility of bringing a person to justice for refusing
to testify or explain about himself, family members or close relatives. Soon the CC of Ukraine was
supplemented by Art. 368-5 "Illicit Enrichment" by Law of Ukraine No. 263-IX dated October 31,
2019. This addition was supposed to be the result of eliminating the crucial shortcomings of the
previous edition of the norm of illicit enrichment. Despite this, in the scientific community, the
updated article is also subject to unfounded criticism for violating constitutional principles, in
particular, the principle of the presumption of innocence.

Recent publications review. In particular, such legal scholars as K. Zadoya,
D. Mykhaylenko, S. Pogrebnyak, M. Rubashchenko, and others were engaged in research on the
outlined topic. Despite the significant scientific achievements of scientists, the problematic
aspects of the implementation of the principle of presumption of innocence during the application
of criminal liability for illicit enrichment still do not lose their relevance.

The article’s objective is to study the domestic criminal law ban on illicit enrichment in
the context of clarifying its compliance with the principle of presumption of innocence.

Discussion. Adherence to the principle of presumption of innocence is an important basis
for the successful construction of a state that follows European values and ensures the protection
of fundamental rights and freedoms of participants and parties to criminal proceedings. The
principle is enshrined in the modern legislation of almost all democratic countries of the world
and acquires the characteristics of a complex legal phenomenon, which contains several key
points, each of which requires a detailed analysis.

The international consolidation of this principle is provided for in clause 1 of Art. 11 of
the General Declaration of the Rights of Man and Citizen, clause 2 of Art. 6 of the European
Convention on the Protection of Human Rights and Fundamental Freedoms, clause 2 of Art. 14
of the International Covenant on Civil and Political Rights and other international documents. In
the national legislation, it is provided for in Art. 62 of the Constitution of Ukraine, Art. 2 of the
CC of Ukraine, Art. 17 of the Criminal Procedure Code of Ukraine (hereinafter — CPC of
Ukraine) and other acts of legislation. According to Art. 62 of the Basic Law of Ukraine, "A
person is considered innocent of committing a crime and cannot be subjected to criminal
punishment until his guilt is proven in a legal manner and established by a court verdict. No one
is obliged to prove his innocence in committing a crime. The accusation cannot be based on
evidence obtained illegally, as well as on assumptions. All doubts regarding the proven guilt of
a person are interpreted in his favor".

The principle of presumption of innocence is traditionally defined as one of the basic
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democratic principles of criminal justice, which has an international character, is independent
and plays the role of a "protective mechanism" against illegal actions by the prosecution during
a criminal trial, as well as against illegal conviction [1, p. 163]. Consolidation of the obligation
to prove a person’s guilt on the state is related to the fact that the prosecution in cases of public
and private-public prosecution, due to its material, organizational and procedural (in particular,
pre-trial investigation) capabilities, is significantly stronger in forming the evidence base
compared to its opponent is the defense party. Thanks to this, the circumstances that it has to
prove are objectively more accessible for it [2, p. 14]. At the same time, the use of this kind of
opportunities and powers by the state in the person of the prosecutor, the head of the pre-trial
investigation body, the investigator, implies the obligation to comprehensively, fully and
impartially investigate and discover both those circumstances of the criminal proceedings that
expose, and those that acquit the suspect, the accused, as well as the circumstances mitigating or
aggravating his punishment (part 2, Article 9 of the CPC of Ukraine).

It is false to say that the accused’s refusal to provide evidence is nothing more than
confirmation of his guilt. The accused, thanks to the constitutional principle of presumption of
innocence, as well as part 2 of Art. 17 of the CPC of Ukraine is not obliged to provide evidence
of’his innocence in the commission of a criminal offense at the request of the prosecution. Rather,
it is his right, which he should use at his own discretion. Another issue is that a person who is
innocent, has an appropriate evidentiary basis for this and is interested in closing the criminal
proceedings against him as soon as possible — in most cases will submit such evidence to ensure
a quick, full and impartial investigation and trial.

In order to identify all the problematic issues related to the criminal law prohibition of illicit
enrichment and the principle of presumption of innocence, it is necessary to first analyze the previous
version of the norm that provided for the specified act. The last time the composition of illicit
enrichment in part 1 of Art. 368-2 of the CC of Ukraine, before its recognition as unconstitutional,
was set forth in the following version by Law of Ukraine No. 198-VIII dated 12.02.2015: " Acquisition
by a person authorized to perform the functions of the state or local self-government into ownership
of assets in a significant amount, the legality of the grounds for the acquisition of which not supported
by evidence, as well as her transfer of such assets to any other person".

It should be noted that the addition of the rule on illicit enrichment to the CC of Ukraine
was the result of the implementation of the provisions of the United Nations Convention against
corruption from 2003, in Art. 20 of which it is determined that "subject to compliance with its
constitution and the fundamental principles of its legal system, each participating State shall
consider the possibility of taking such legislative and other measures as may be necessary to
recognize as a crime intentional illicit enrichment, that is, a significant increase in the assets of
apublic official, which exceeds her legal income and which she cannot rationally justify." During
the development of the Convention, there were constant disputes regarding the conflict of its
provisions with the presumption of innocence. One side emphasized that the burden of proof will
be placed on the accused, the other — that the article on illicit enrichment does not lead to such a
shift. In the end, the parties agreed that the inclusion of this article is essential for the effective
prosecution of corruption crimes, and more than 45 countries that have criminalized illicit
enrichment are proof of that. Despite this, many countries still have not done so, fearing that
such a rule would conflict with their constitution in terms of the presumption of innocence.

Such countries as Spain, Italy, the Netherlands, Norway, Sweden, and Finland, although
they ratified the United Nations Convention against corruption from 2003, implemented its
provisions sensu stricto. Arguing this by the fact that in the case of implementation sensu lato
there is a threat of violation of the principle of innocence and their legislation already has
sufficient and effective mechanisms to ensure the prosecution of persons for illicit enrichment.
In this regard, O. Dudorov notes that the contextual form that the criminal law rule on illicit
enrichment should have in the manner recommended by the United Nations Convention against
corruption (when a person, in order to avoid criminal liability, is entrusted with the duty to
explain the origin of the proper her property, and this obligation is included in the composition
of the crime), would contradict the constitutional prescriptions provided for in Art. Art. 62 and
63 of the Constitution of Ukraine [3, p. 426].

A kind of pioneer in the criminalization of illicit enrichment is Argentina, which did it very
successfully back in 1964. Thus, analyzing recent years, according to Transparency International,
Argentina ranked 107th in the Corruption Perceptions Index (CPI) in 2014, and 96th in 2021 [4]. It
remains an open question whether such success is related to the fact that the provision on illicit
enrichment in Art. 268/2 of the CC of Argentina directly provides for the limitation of the principle
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of the presumption of innocence: "The person who, in response to a legal demand, did not provide
justification for the origin of his substantial property enrichment or the enrichment that was used by
him for the purpose of covering up a false person, carried out during his stay in the public office and
in the period of up to two years after leaving the specified office" [5].

With each new edition of Art. 368-2 of the CC of Ukraine, the legislator tried as best as
possible to protect the disposition of the article from a direct indication in it of the obligation of
a person to rationally substantiate the origin of assets that are greater than the legal income that
he declared. But in practice, whatever the wording of Art. 368-2 of the CC of Ukraine, the
transfer of the burden of proof to the subject of the corruption offense has always taken place to
one degree or another, gradually changing the degree of its explicit nature from edition to edition.
The Constitutional Court of Ukraine in para. 3 p. 7 of the motivational part of the Decision dated
February 26, 2019, came to the conclusion that Art. 368-2 of the CC of Ukraine contradicts part
1-3 of Art. 62 of the Constitution of Ukraine, i.e. the principle of presumption of innocence. If
the Constitutional Court of Ukraine did not provide specific arguments for its position regarding
the violation of Part 1, then with respect to part 2 in para. 5, paragraph 5 of the motivational part
of the Decision, the Court states that "the legislative definition of illicit enrichment as a crime,
provided that the prosecution does not fulfill its duty to collect evidence of the legality of the
reasons for the acquisition of assets by a person in a significant amount, makes it possible to
transfer this duty from the side of the prosecution (the state) on the side of the defense (the
suspect or the accused)" [6].

In a separate opinion, the judge of the Constitutional Court of Ukraine S. Holovaty
expressed his opposite view in this regard, "the wording of Art. 368-2 of the CC of Ukraine in
no way gives grounds for assuming that the suspect/accused (the defense) bears the burden of
proving his innocence or refuting the accusation’s arguments" [7]. As K. Zadoya notes, the
Constitutional Court of Ukraine interpreted Art. 368-2 of the CC of Ukraine, significantly
deviating from the text of the criminal law and not motivating such a deviation in any way. The
author claims that in part 2 of Art. 62 of the Constitution of Ukraine refers to the inadmissibility
of imposing on a person the obligation to prove innocence in the commission of a crime, but not
the inadmissibility of imposing on a person the existence of certain circumstances (facts) [8,
p. 73]. Inconsistency of Art. 368-2 of the CC of Ukraine to part 3, Art. 62 of the Constitution of
Ukraine, which is also referred to in the Decision dated February 26, 2019, was that the
provisions of Art. 368-2 of the CC of Ukraine are formulated in such a way that doubts regarding
the legality of the reasons for a person’s acquisition of assets in a significant amount may not be
interpreted in favor of this person and may be considered as confirmation of his illicit enrichment
(paragraph 11, item 5) [6].

The Constitutional Court of Ukraine, without any objective reasons, interpreted the relevant
provision in exactly this sense (formal, not substantive) without providing any convincing argument.
Since the actual content of the criminal law norm on illicit enrichment consists in its application
already after it is impossible to take preventive measures against the person committing illegal acts
related to the acquisition of property. Such property is already acquired. As K. Zadoya rightly
observes regarding the constitutionality of Art. 368-2 of the CC of Ukraine, "...such a legislative
provision is a challenge to the constitutional provisions on fundamental human rights, but it cannot
be considered unequivocally incompatible with part 3 of Art. 62 of the Constitution of Ukraine in
view of the reasoning given in Decision No. 1-1/2019" [8, p. 73].

According to Judge V. Kolisnyk of the Constitutional Court of Ukraine, "... the third part
of Article 62 of the Constitution of Ukraine contains an unambiguous imperative requirement,
according to which the accusation cannot be based on assumptions. That is, the statement
regarding the possibility of a "prosecution based on assumptions" in itself is an assumption only
in view of the potential possibility of individual representatives of the prosecution showing
insufficient professional level and theoretical training during the evaluation of evidence" [9].

In Part 6 point 7 of the decision of February 26, 2019, the Constitutional Court of Ukraine
made a caveat, which cannot be allowed, in the following legislative formulation of the
composition of such a crime as illicit enrichment: to prove one’s innocence; grant the prosecution
the right to require the person to confirm with evidence the legality of the grounds for his
acquisition of assets; to make it possible to bring a person to criminal liability only on the basis
of'the lack of confirmation by evidence of the legality of the grounds for his acquisition of assets"
[6]. It is necessary to analyze whether the addition of Article 368-5 of the CC of Ukraine "Illicit
Enrichment" by the Law of Ukraine No. 263-IX dated 31.10.2019 really plays the role of an
effective criminal-legal instrument for combating corruption in Ukraine, and whether this
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happened not in opposition to, but in accordance with the above reservations.

The composition of a criminal offense under part 1 of Art. 368-5 of the CC of Ukraine is
"Acquisition by a person authorized to perform the functions of the state or local self-
government, assets, the value of which exceeds his legal income by more than six thousand five
hundred non-taxable minimum incomes of citizens". According to p. 2 of the notes to Art. 368-
5 of the CC of Ukraine "The acquisition of assets should be understood as their acquisition by a
person authorized to perform the functions of the state or local self-government, as well as the
acquisition of assets by another natural or legal entity, if it is proven that such acquisition was
carried out on behalf of a person, authorized to perform the functions of the state or local self-
government, or that the person authorized to perform the functions of the state or local self-
government can directly or indirectly perform actions with respect to such assets that are
identical in content to the exercise of the right to dispose of them" [10].

In the updated edition of the norm on illicit enrichment, the legislator applied the
construction "if proven", again, without directly specifying by whom and in relation to what. It
is obvious that the prosecution meant persons authorized to perform the functions of the state or
local self-government. However, not everything is as clear as we would like, and the scientific
community has once again divided opinions on the existence of a violation or limitation of the
principle of the presumption of innocence.

To begin with, it is necessary to find out whether any limitation of the mentioned principle
is allowed at all, because it rightfully belongs to the fundamental rights and freedoms of a person
and is quite often assessed as an absolute right, that is, it does not provide for any deviation or
limitation. Well, judicial practice demonstrates another position, from which a person in the
process of realizing his fundamental rights and freedoms (often they are also the principles of
law) can observe a situation when these same rights come into conflict with the rights or
legitimate interests of other persons, whether even society or the state. Traditionally, the
presumption of innocence is considered in a narrow and broad sense. The narrow meaning covers
the well-known principle according to which, when a person is accused of committing a crime,
the burden of proof is on the prosecution, and the proof must be beyond a reasonable doubt. And
the broad meaning includes the fact that not only the treatment of a person whose guilt in the
establishment of a criminal offense has not been established by a guilty verdict of the court
should correspond to the treatment of an innocent person, but also the preliminary investigation
should be conducted, as far as possible, as if the accused is innocent [11, p. 64].

The practice of the European Court of Human Rights (hereinafter —- ECHR) is indicative,
which contains several key decisions regarding the possibility of limiting the principle of the
presumption of innocence. Back in 2006, the European Commission summarized the ECHR
practice related to the presumption of innocence and singled out three cases in which the
prosecution does not always have the full burden of proof. We are talking about: "strict liability
offenses" (crimes for which strict liability is established) — the prosecution must submit evidence
to prove that the accused committed the act ("actus reus"), but is not required to prove that his
intention was aimed at such a result ("mens rea"); "offenses where the burden of proof is
reversed" (crimes where the burden of proof under certain conditions is partially transferred to
the accused) — the prosecution must prove that the accused acted in a certain way, and in this
case the latter must prove that his actions were carried out absence of guilt; "when a confiscation
order is made" (when confiscation of property is made) are cases in which the case involves the
recovery of assets at the expense of the accused or a third party, where the burden of proof may
be shifted due to the assumption that the relevant assets are the proceeds of crime , in fact, which
the asset owner must refute. The above-described cases of shifting the burden of proof for their
implementation should be provided for by national legislation [12].

D. Mykhaylenko, analyzing the above three cases, agrees with the thesis that when
establishing responsibility for illicit enrichment, it is impossible to completely eliminate the
transfer of the burden of proofto the accused, and a compromise must be sought. In the opinion
of the author, the introduction of the limitation of the principle of presumption of innocence in
relation to representatives of state and municipal authorities in order to combat corruption and
ensure national security in this area cannot be considered as a step towards unfreedom, unfree
criminal law in the security agreement [13, p. 572-573].

In particular, the ECHR in the case "Beldjoudi v. France" came to the conclusion that
such goals as the protection of public order and the prevention of crimes, despite their limitation
of human rights in accordance with the Convention on the Protection of Human Rights and
Fundamental Freedoms, are fully compatible with the same Convention (§ 70). And if the state’s
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decision may violate the right enshrined in the Convention, it must be necessary in a democratic
society, that is, it must be supported by an urgent public need and, at the same time, be
proportional to the pursued goal (§ 74) [14].

One of the demonstrative examples of shifting the burden of proof when the individual
circumstances of the situation and the general public interest require it (in this case, the
inevitability of punishment for violating traffic rules) is the case "Joost Falk against the
Netherlands", which was considered by the ECHR. According to the case materials, liability will
be applied to the car owner if it is impossible to establish the person who drove the car and
committed the offense and at the same time the accused does not provide strong evidence that
another person was driving his car against his will [15].

The depth of limitation of the principle of presumption of innocence should not cause
concern, provided that such transfer of the burden was accompanied by the presence of the
accused in an opportunity to effectively defend himself, to provide evidence of his innocence or
to refute the facts incriminated against him. After all, we are not talking about restricting the
accused in his procedural rights during the criminal process or reducing the scope of the
fundamental rights and freedoms granted to him and the person. There is an interference within
the limits of the realization of this or that right, supported by exceptional social significance and
guaranteed by a number of other constitutional guarantees, which in their totality do not deprive
the accused of the legal opportunities granted to him.

Drawing parallels with the principle of presumption of innocence and the burden of proof
transferred to the accused, such burden should not be excessive and individual in relation to the
person. It is necessary to find a "fair balance" between the requirements of the general interests
of society and the requirements for the protection of fundamental human rights, as noted by the
ECHR in the case "Gogitidze and Others v. Georgia" (§ 97) [16].

Otherwise, such a balance will not be achieved and the measures applied to the accused
person will not be appropriate to achieve a legitimate goal, namely to reduce the level of
corruption in the country, bring the guilty parties to justice and identify illegally acquired
property assets. The need to combat corruption is especially acute in countries with a high level
of its spread and latency, to which Ukraine belongs. Therefore, the specified balance will be
formed differently in each country. Depending on the general interest and the validity of the
legitimate goal, on the one hand, which are quite widely differentiated from country to country
(for example, the index of perception of corruption, society’s values), and on the other hand, the
relatively constant level of extraordinary importance of constitutional human rights, including
those that related to the principle of presumption of innocence.

In the recent case "Xhoxhaj v. Albania", which was considered by the ECHR, clearly
demonstrates a differential approach to understanding this very balance, which will be special in
its own way in each country. The essence of the case was that the judge of the Constitutional Court
of Albania tried to prove that the use of extraordinary measures during the judicial reform was a
violation of human rights. Also, the case assessed the process of checking the assets of civil servants
(judges and prosecutors) for unclear origins and the verification measures that can be applied to
such persons by specially authorized bodies to fight corruption in Albania. The ECHR denied
protection under Art. Art. 6, 8 of the Convention on the Protection of Human Rights and
Fundamental Freedoms to those who seek to abuse human rights in order to protect the status quo
of corruption. Thus, the Court notes that any interference with the right to respect for private life
will be considered "necessary in a democratic society" to achieve a legitimate aim if it corresponds
to a "pressing public need" and, in particular, if it is proportionate to the legitimate aim and if the
reasons given by the national authorities for his justification are "relevant and sufficient" (§ 402).
Under the circumstances prevailing in Albania, the reform of the justice system, which provided
for an extraordinary review of acting judges and prosecutors, corresponded to an "urgent public
need" (§ 404) [17].

Thus, the ECHR changed the constitutional balance in favor of measures to ensure
integrity, thereby consolidating its position even in earlier cases, according to which the
restriction of fundamental human rights and freedoms can be allowed, provided that such depth
of restriction is proportionate to all necessary conditions (urgent public need, proportionality
legitimate purpose, fair balance, etc.).

On the basis of "preliminary conclusions" about assets of unclear origin, the burden of
proof may be transferred to the official "in order to prove the opposite" (§ 347). If the official
does not prove the contrary, this will be enough to prohibit such a person from holding a position
in the public service for life. However, the transfer of the burden of proof is possible only for the
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dismissal of the official, and not "within any criminal proceedings" (§ 243) [17].

Regarding Albania, the European Commission for Democracy through Law (Venice
Commission) in 2016, in its conclusion regarding the draft constitutional amendments on the
judiciary in the country, noted the following. Emergency measures to check judges and
prosecutors are not only justified, but necessary for Albania to protect the country from the
scourge of corruption, which, if not addressed, could completely destroy its judicial system
(§ 52) [18]. A similar conclusion was reached regarding granting the council of international
experts the right to promise the selection of judges in Ukraine. The Commission believes that
the situation in Ukraine justifies and requires exceptional measures. Therefore, certain deviations
from the general rules regarding courts and judges appear acceptable (§ 34) [19]. We are talking
about an exceptional situation, when corruption is one of the main problems of society in the
country, and the judicial system has been considered weak, politicized and corrupt for many
years.

Speaking about the need to find a kind of compromise between the observance of the principle
of the presumption of innocence and the effective implementation of the criminal law prohibition of
illicit enrichment, the proportionality test is widely used in scientific circles when solving questions
of the constitutionality of certain provisions of the CC of Ukraine, as well as to find out whether they
were applied by the authorities restrictions on a person are proportionate to the legitimate purpose of
such application. The main components considered in this test are the legitimacy of the goal, the
necessity and appropriateness of the restrictive measures.

Conducting a study of the proportionality test in the context of a violation of the principle
of the presumption of innocence under the application of criminal liability for illicit enrichment,
D. Mykhaylenko in his research summarizes that according to the results of the test and taking into
account the practice of the ECHR, the limitation of the principle of the presumption of innocence
by shifting the burden of proof by the norm of illicit enrichment for the purpose of combating
corruption does not contradict Article 2. 6 of the Convention on the Protection of Human Rights
and Fundamental Freedoms and is consistent with the provisions of Art. 62 of the Constitution of
Ukraine and Art. 17 of the CPC of Ukraine, but is proportionate in view of the goal achieved by
the action of this measure. To the conditions of such compliance, the author includes preliminary
proof by the state of a significant increase in the assets of the subject of the corruption crime and
the inconsistency of such an increase with his declared legal income when criminal liability for
illicit enrichment is established [13, p. 591; 20, p. 383—-384].

According to the scientist, putting the burden of proof on the defense side in a situation with
illicit enrichment, as it is understood by the United Nations Convention against Corruption of 2003,
is not only appropriate, but also fair. Especially given that the events related to the increase of
property assets are completely or to a large extent under the control of the accused, or at least with
his participation, and he has an objective opportunity to confirm the legality of the origin of such
assets in a fairly simple way. That is, reasonable confirmation of the circumstances regarding the
legality of the origin of assets for the accused persons is objectively and clearly more accessible to
them than to the prosecution. Therefore, in a criminal trial, a much stronger party for proving the
specified circumstance is the defense party, which retains the opportunity to effectively defend
itself by refuting the presumed fact — the illegality of the origin of assets in case of their
inconsistency with established sources of income [13, p. 586].

S. Pogrebnyak, analyzing the principle of proportionality as a general principle of law,
point out that the unwavering provision of human rights and the establishment of the rule of law
depends on the establishment of a fair balance, which consists in the consistent and conscientious
application of the principle of proportionality, judicial review of acts for their appropriateness
and necessity [21, p. 44].

At the same time, the application of the proportionality test to limit the principle of
presumption of innocence in different countries will have different results, depending on the
level of corruption of the country, the depth of the applied restriction measures and the urgent
public need. It is obvious that in Ukraine, where corruption is a long-standing social need, the
depth of restriction of this principle will be completely different than in countries such as
Germany or Finland, which invariably belong to the leaders according to the Corruption
Perception Index, which cannot be said about Ukraine, which in 2021 took 122-nd place out of
180 countries in the world [4].

Returning to the analyzed Decision of February 26, 2019, the Constitutional Court of
Ukraine clearly demonstrated in it the impossibility of redistributing the burden of proof under
any circumstances. Actual article 368-5 of the CC of Ukraine is constructed in such a way that
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from the content of its disposition, it does not directly follow the obligation of a person to
substantiate the discrepancy between his legal and actual income, the construction "if proven" is
used. Nevertheless, during the evidence, the defense must put forward a substantiated version of
the receipt of one or another type of assets, as opposed to the version of the prosecution. If the
accused is not able to do this, the version of the prosecutor about the illegal acquisition of assets
will appear even more convincing in order for the court to pass a verdict against the accused
person as a result of a full and impartial trial. The described situation can be considered a
deviation from the current rule regarding the burden of proof in criminal proceedings. Despite
this, such limitation of the principle of presumption of innocence does not encroach on the very
essence of the said right, is proportional to the purpose of applying such a limitation and
corresponds to a fair balance between anti-corruption and the depth of limitation of the right not
to prove one’s innocence.

Also, it is quite difficult for the prosecution to fully establish the entire range of legal
income of a public official, while it is much easier for the latter to confirm the legality of the
origin of significant property assets that do not correspond to her legal income. Therefore, despite
a significant advantage in organizational and procedural capabilities of the state, in cases of
investigation of illicit enrichment, this advantage does not seem to be so significant. Taking into
account the recent decisions of the ECHR, the high level of latency of corruption offenses, the
important social importance of the fight against corruption in Ukraine and the observance of a
fair balance in the process of proof, it is permissible to partially place the burden of proof of facts
of criminal legal significance on the side of the defense. Not to mention that sometimes the
accused finds himself in a particularly advantageous position for him, hiding behind the
presumption of innocence and taking advantage of the significant difficulty in proving legal facts
by the prosecution, and sometimes even the fact that the presumption of innocence is not
rebuttable. Any interference with the specified principle must be accompanied by established
limits, which must take into account the limits of procedural equality between the parties and in
no case limit the right to effective defense of the accused and refutation of the existence of the
facts incriminating him.

Thus, the form in which the provision on illicit enrichment is currently established in
Art. 368-5 of the CC of Ukraine, does not violate the principle of presumption of innocence. A
slight transfer of the burden of proof'to the person to prove his innocence, only after the prosecution
has provided sufficient evidence regarding the presence of illegally acquired assets in his
possession, is not his duty, and in case of failure to provide the relevant evidence, is not a reason to
find him guilty of committing a corruption offense. After all, first the investigator or prosecutor
must prove the presence of unsubstantiated property assets of a person that do not correspond to
his declared income. And only then, within the framework of procedural equality, the accused,
using his opportunities, provides evidence of innocence. Therefore, the goal set for the probable
restriction of the principle of presumption of innocence by applying criminal liability for illicit
enrichment is legitimate, and the measures used in this case contribute to the solution of one of the
most painful problems of Ukrainian society — the fight against corruption.

Conclusions. Summarizing the above, it can be concluded that the current criminal law
ban on illicit enrichment is consistent with the principle of presumption of innocence. Shifting
the burden of proof to the accused person does not violate or contradict its observance, but is a
fully justified limitation of it, which is connected with public necessity, a high level of corruption
and is proportionate in view of the goal achieved by it. We are talking about the protection of
social relations, without which a democratic and legal state is impossible, the effective
implementation of the mechanism of applying responsibility to persons who commit corruption
offenses and effective countermeasures against their manifestations. Numerous decisions of the
ECHR show that the mentioned approach is gradually becoming more and more established,
especially in those countries where internal circumstances related to the fight against corruption
require it.

Undoubtedly, the study of Article 368-5 of the CC "lIllicit Enrichment" in terms of its
alignment with the principle of presumption of innocence and other fundamental principles of
law has a great perspective for further scientific research in this matter. Especially, taking into
account the significant scope of these rights and their exceptional importance for observing the
rights and freedoms of the suspect or the accused.
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ABSTRACT

The presumption of innocence is one of the most important guarantees of respect for the rights of
the suspect and the accused in the criminal process. The article examines the domestic criminal law ban on
illicit enrichment, as well as the previous version of the norm, in the context of clarifying its compliance
with the principle of the presumption of innocence. It is substantiated that Article 368-5 "Illicit Enrichment"
of the Criminal Code of Ukraine, which replaced the previous unconstitutional edition, is consistent with
the principle of presumption of innocence.

A peculiar limitation of the specified principle, by proportionally shifting the burden of proofto the
accused person, does not violate its essence and scope, and is a fully justified limitation of it, which is
connected with a legitimate goal, social necessity, a high level of corruption and is proportional in view of
the goal, which is achieved through this.

Keywords: illicit enrichment, principle of presumption of innocence, criminal liability, principle of
proportionality, burden of proof.
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FUNCTIONS OF THE STATE MIGRATION SERVICE
IN COMBATING THE OFFENSES OF FOREIGNERS IN UKRAINE

Csitaana Pukkosa. ® VHKIIT JEPKABHOI MITPALIIHOI CJIY2KBU Y BOPOTBBI
3 NPABONIOPYIIEHHAMU THO3EMIIIB B YKPAIHI. V crarti npoanamisosadi ¢yskmii
JepxaBHoi wirpamiiiHoi cimyx0u VYkpaiHum sk cy0’ekta NpOTHIIl BYMHEHHIO aaMiHICTPaTUBHHUX
HPaBONOPYIIEHb iHO3eMIsIMU. Harosnomeno, mo ¢yHKIisM yrpaBiiHHS BIQCTHBUI Jyalli3M — Hopsy 3 X
CTAaTUYHUM XapakTepoM, iM BIAaCTHBA JUHAMIiKa, IO B MpOLEC 3AIMCHEHHS MyOJIYHOI'O PeryTIOBaHHS
cdeporo Mirpamii, 3aBgaHHA, MeTa OisTIBHOCTI Ta KOMIETEHLIS Cy0’€KTiB BIAJHUX MOBHOBA)XEHb Y Iiil
chepi MOXKYTh TpaHCPOPMYBATHCh, IO OOYMOBUTH NEBHI 3MiHH y Tiepeliky Horo ¢yHkmii. Bigmosinna
3MiHa (yHKUiH BigoOpakae ix AMHaMiKy, TOOTO 3MiHAa HampsMKIB AiSUIBHOCTI Cy0’€KTa BIaJHHUX
MOBHOBAXXEHb y cdepi Mirpamii BUKIMKAE 3MiHy OCHOBHUX (QYHKII HOro ympaBmiHCBHKOI AiSIBHOCTI.
Minxpecneno, mo ¢yukuii IMC Ykpainu, 30kpema Ti, [0 CIPSIMOBAHI Ha IIPOTUAII0 aMiHICTPaTUBHUM
HPaBONOPYIIEHHAM IHO3eMIIB B YKpaiHi 3HaXomsThcs y (asi TpaHchopmarii, 0 0OyMOBIIOETECS SIK
BHYTpilHIME (KOpoTKuil TepMmiH Bij crBopeHHs [IMC Vkpainm sk Bumy naepkaBHOI ciyxOu) Tak i
30BHIIIHIMU (hakTOpaMu (PO3BUTOK i OHOBJIECHHS JOKTPHHH aJMiHICTPAaTHBHOIO IpaBa), B TOMY YHCII
nisueHicTs [IMC 5K cy0’ekTa MpOTHAil BYMHEHHIO agMiHICTPATUBHHUX MPABOIOPYIICHb iHO3EMIIMH B
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