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21. Rak, Yu. Mytnyi ohliad yak forma mytnoho kontroliu ta mytne obstezhennia yak protsesualna
diia u spravi pro porushennia mytnykh pravyl [Customs inspection as a form of customs control and
customs inspection as a procedural action in the case of violation of customs rules]. Yurydychna
kompaniia  «Legalitas». URL: https://legalitas.com.ua/ua/ukr-rak-yu-yu-mitnij-oglyad-yak-forma-
mitnogo-kontrolyu-ta-mitne-obstezhennya-yak-procesualna-diya-u-spravi-pro-porushennya-mitnix-
pravil/ [in Ukr.].

ABSTRACT

Dmytro Zadalia. Inspection as an administrative preventive measure: issues of theory and
practice. The article discusses the theory and practical problems of the review as an administrative
preventive measure. A physical examination is an essential tool law enforcement agencies use to ensure
public safety, health, and general welfare. It is used in airports, railway stations, border control, and many
other places. Inspections are done manually or with equipment such as radiation, x-rays, and lasers. The
people conducting the review have the task of ensuring the safety of everyone around them. The Constitution
guarantees the protection of personal rights to everyone who has committed an administrative offense. This
protection is provided by various procedures for checking personal property. During a physical examination,
law enforcement officers manually check people and their belongings. They may also use equipment such as
metal detectors and explosives detectors. This helps government agencies ensure that no dangerous items are
brought into the facility. Other methods used during the inspection include a cursory search of people and a
manual search of personal belongings. This helps law enforcement agencies detect weapons, bombs, and
other dangerous objects that can harm bystanders and personnel.

The article examines the many types of inspections that can be conducted on people and their
belongings. It is emphasized that more comprehensive research and improvement of the legislation
regarding the procedure and grounds for applying coercive measures are needed. These include customs
inspections, inspections by law enforcement agencies, and inspections at airports and penitentiary
institutions. The article also discusses scientists’ primary laws and works regarding the reasons for these
reviews and the procedure for conducting them. A separate classification of the inspection of a person and
his belongings is proposed as a preventive measure according to the specified criteria. It is offered at the
legislative level to carry out work on dividing reviews into types, to unify, classify and determine the
procedure for conducting studies.
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MOHATTA KPUMIHAJIbHUX ITPABOIIOPYIIIEHD,
IO BYMHSIOTHCS IMMPAIIIBHUKAMMA
HAIIIOHAJIBHOI IOJITIIL

V¥ craTTi 3anpoNOHOBAaHO ABTOPCHKE BU3HAYCHHS MOHATTS KPUMiHAJIBHHX IPABONOPYIICHD,
10 BYMHSIOTHCS ITIpaniBHUKaMu HarioHansHOI modinii, 3 ypaXyBaHHSM KPHMiHaJIbHO-NIPaBOBHUX Ta
KPUMIHOJIOTIYHHX O3HaK IuxX JistHb. KoHkpeTn3oBaHo ix o3Haku: 1) npaniBHuk HarionamsHol momimii
— me ocoba, ska MpoxoAuTh ciyxOy y Hamionanpniii momimii, 3aiiMae meBHy mocamy i odimiiHO
JIONyIIeHa JI0 BHUKOHAHHS CIIy)KOOBUX IIOBHOB@XEHb; 2) KPHUMIHAJbHO IPOTHIPABHA [isUIBHICTH
NpaniBHUKIB mominii o0ymMoBiIeHa IX CIy)KOOBHMH IIOBHOBa)XEHHSMM; 3) BHKOPHCTaHHS HaJaHHX
noJjineiickkoMy mnpaB Ta/ab0 ITOBHOBaXKEHb, OOYMOBIEHHUX IHOTO CIIyKOOBHM CTaHOBHINEM, 3HAYHO
MiJBUILYE XapakTep 1 CTyMiHb CyCHUIbHOI HEOE3MEYHOCTI KPHMiHAJIBHUX MPABOMOPYIICHb, IO HUM
BUMHSIOTBCS; 4) IepeBakHa  OUIBIIICTE  KPUMIHAJBHHMX  IPAaBONOPYIIEHb  ITONINEHCHKUX
XapaKTePU3YEThCS YMUCHOIO ()OPMOIO BUHHU.

Kniwowuoei cnosea: npayisnux Hayionanvnoi noniyii, KkpuminanrbHa 6i0nosioanvHicmo,
KPUMIHAIbHE NPABONOPYUEHHS.

© O. Kpwkanoscbkuid, 2022
ORCID iD: https://orcid.org/0000-0002-5358-9758
dozpu@ukr.net

280 ISSN 2078-3566



Haykosuii gicnuk /[HinponempogcbKozo 0epicasnozo ynisepcumemy euympiwnix cnpas. 2022. Ne 4

MMocranoBka mpodjemu. He3Bakarounm Ha HasSBHICTP B YKpaiHi TEHICHINI 0
3HIDKCHHS 3aralIbHAX TIOKa3HUKIB 37T0YMHHOCTI (Bix 523 THC. 911 00/iKOBaHUX KPUMIHATHLHUX
npaBonopyuiens y 2017 p. mo 321 Tmc. 443 — y 2021 p. [1]) mposiBM KpuUMiHAJIBEHO
NPOTUNPABHOI IIOBEJIHKM cepea MpaniBHUKIB HarioHanpHOi momimii 3anuimaroTbes Ha
JIOCTaTHBO BHUCOKOMY piBHI. B yMOBaX HOTIpLIEHHS COLIalbHO-IPABOBOTO 3aXMCTY IIHX
NpaliBHUKIB BiOyBa€eThes MiApHB 1X npodeciiiHol iHIniaTHBY, BiATIK KBaNi(hikOBaHHUX KaJpiB,
10 OTIOCEPEKOBAHO BIUIMBAE 1 Ha 301JBIICHHS KiJTBbKOCTI TTOPYIICHh 3aKOHHOCTI Ta BYMHECHHS
KpUMIiHAJIBHUX TIpaBoONOpyIieHb modjineicbkkumu. Hampukinan, MBC Vkpaiam y 2020 p.
3BUTBHHIIO 142 MOMINEHChKUX 32 CKOEHHS 3JI0YUHIB, a 3a MOPYIICHHS mucuumuiing — 371 [2].
[Micns cTBopennst y 2016 p. HauionamsHOl mominii aTecTyBaHHS B MeXax pedopMyBaHHS
npoHuuIM  ToineWchki  amapary  LleHTpanpHOro opraHy — ympaBliHHA ~— HOJILI€RO,
TEPUTOPIAIbHAX, MDKPEriOHaIbHUX  TEPUTOpialbHUX  OpraHiB, JAEp)KaBHUX  yCTaHOB
HanionaneHoi nominii. Beporo atecryBanus npoiinum 86 219 nomineiicbkux. 3a BUCHOBKaMHU
aTeCTaIllfHUX KOMICIH CTOCOBHO 5 436 TOMIEHChKUX aTeCTAliHHUMHU KOMICIIMU TPUHWHSATI
BHCHOBKH — «3aiiMaHii Mmocaji He BiIOBIAAI0Th, I IJISATAI0Th 3BUTBHEHHIO 31 CIIY>)KOU B TTOJTIIII |
gepe3 CIyk00BY HEBIIMOBIAHICTHY [3].

ITomiTHYHI MMEPEeTBOPEHHS, IO BiMOYIUCS 1 IPOJAOBKYIOTh BiIOYBATHCS Y CYIaCHOMY
YKpalHCBKOMY CYCIIJIBCTBI, aKkTHBizawis 30poiHOi arpecii pociiicekoi ¢enepauii npotn
VYkpaiHn 3yMOBJIOIOTH MNOIIHOJNEHYy YyBary INOJO 3JIOYMHHOCTI TNpaliBHHUKIB Moiimii Ta
HEOOXIHICTh PO3POOKH 1 3aIpOBa/PKEHHS] e)EKTHBHUX 3aXOJiB 3alo0iraHHs IIbOMY SIBHIILY.
Jlo KpuMiHATBHO-TIPABOBUX 3aXOMdiB 3arlo0IiraHHS 3JOYMHHOCTI TOJINEHCHKHX HAJIEKHUTh
BUPOOJICHHS TepMiHOJNOTI y Wil cdepi, HEOOXiqHOT Al HAJAHHA KPUMiHAJIBHO-NPABOBOI
XapaKTePUCTHKH IHOTO BUAY 3JOYMHHOCTI, 30KpeMa i po3poOKka TOHATTS KPHMiHAJIHLHUX
TIPaBOIIOP YIIIEHb, IO BUNHSIOTHCS TpalliBHUKaMy HalioHamsHOT moTiItii.

AHaniz my6aikaniii, B SIKHX 3al0YaTKOBAHO BHpilleHHA Ni€i npodjaemMu.
370YMHHICTD TPALBHUKIB IPaBOOXOPOHHUX OpraHiB Oyja INpeAMETOM JIOCHiKEHHS
BITUM3HSHUX Ta 3apyOi’KHUX HAyKOBIIiB, 30kpeMa I1. Aunpymka, M. Baxkxanosa, B. Bopucosa,
B. Tominu, H. Tyropooi, O. J[Ixyxi, O. [ymopoBa, M. MenbHuka, A. My3ukuy,
B. HaBpompkoro, B. Ocagdoro, B. Tamis, B. Crammca, B. Xapaenka, B. Xamea Ta in. OnHak
y Teopii KpUMiHAJIHHOTO TPaBa BIJICYTHE €IWHE TOHATTS KPUMiHAJIBLHUX TPaBOMOPYIIEHb, IO
BUUHSIOTHCS TpaliBHUKaMu HarioHanpHOT mosmimii.

MeTtoro cTarTi € po3pobka AediHilii MOHATTS KPUMIHAIBHUX NPaBOIOPYLIEHb, IO
BUHHSIOTHLCS TipalliBHUKamMu HartioHamsHOT MOTIITii.

Buxaan ocHoBHoro marepiaay. KK VYkpaiHu He MICTUTH TOHSTTS Ta HeEperniky
KpUMIHaJbHUX MPABOMOPYIIEHb, IO BYMHSIOTHCS INpaniBHHKaMu HamioHansHOT modmimii.
[Ipote ans MO3HAYEHHS CIICMiadbHOTO Cy0’€KTa OKPEeMHX KPHMIiHAJHHUX TPaBOMOPYIICHb Y
KK VkpaiHn BUKOPHUCTOBYETBCS 3arajlbHUA TEPMIH «IIPAIBHUK MPABOOXOPOHHOTO OPTaHY».
OpHaK KOXXHUH MPaBOOXOPOHHHUI OpraH Mae IpUTaMaHHI came HoMy QYHKIi Ta 3aBAaHHS, 10
BIUIMBAa€ HE TUIBKM Ha 3aKOHHY IiSJIBHICTh IIMX OpraHiB, a W Ha MOXJIMBICTh YHHHUTH
MPOTHIIPABHY HisuTbHICTE. He € BuHsATKOM 1 HarjionanbHa momirris.

BusHaHHs mpalliBHUKa PaBOOXOPOHHOTO OPraHy CHELiaIbHUM CY0’€KTOM OKpeMHX
CKIIaJiB KpUMiHATBHUX TpaBomnopymieHs (cT. 365, 1. 2 cr. 370 KK Ykpaian), He3Bakaroun Ha
CITIpHICTh IIHOTO MUTAHHSA, CBIAYUTH IIPO Te€, IO JepkaBa cTypOOBaHA HETaTUBHUMHU, 30KpeMa
KpUMIHAJIGHO TPOTHIPABHUMHU TIPOIECAMH 1 TEHISHINSIMHU, SIKI CIIOCTEpIraloThes Y

IToBepratounch A0  HEOOXIHOCTI  BHW3HAYCHHS  MOHATTS  KPWMIiHATHHHUX
NPaBONOPYIIEHb, [0 BYHMHSIOTHCS NpaliBHUKamMu HamioHanpHOT mnominii, 3a3HaYMMO Ha
JIOLUTBHOCTI BUKOPUCTAHHS SIK KPUMiHAIBHO-IIPABOBHX, TAK 1 KPUMIHOJIOTIYHHX O3HAK IIUX
nisHb. [Ipy 1bOMY BHUKOPHCTaHHS KPHUMiHAJIHHO-TIPAaBOBHX O3HAK HE BHMAarae HaJIaBaTd
BH3HAYCHHS TOHATTSA KPHMIHAIBHOTO TMpaBomopymeHHs, ockinmpku KK Ykpainu Bke MiCTHTBH
Take BU3HAYEHHs, a 3arajbHi O3HAKM KPHUMIHAJIHGHOTO NMPaBONOPYLICHHS MOLIMPIOIOTHCS 1 Ha
03HAKH TaKMX IPaBOIOPYIICHb, [0 BUMHSAIOTEHCS ITPABOOXOPOHIISIMH.

Buninenas KpuMiHaJIbHUX IPABOMOPYIICHD MPAIiBHUKIB IOJIIi B OKpeMy TIpymy
BUMAara€ BHOKPEMJICHHS MNPUTAMAHHUX BHUKJIIOYHO iM KiacH(ikaliiHUX oO3HaK. Take
BUOKPEMJIGHHS MOXJIMBE 32 YMOBH BHBYEHHS JOCTAaTHBOI CYKYNHOCTI KpPHMiHAJIBHUX
NPaBONOPYIIEHb, BANHEHUX TOJIIEHCHKUMH, Y IX CTATUCTHYHIN €JJHOCTI.

BukoHaHuii  KpUMIHANBHO-TIPABOBHM  aHAaJi3  3a3HAYCHUX  KPUMIHAJIBHHUX
MIPABOIIOPYIIIEHb JTO3BOJIIE BUAUTUTH OKPEMi O3HAKHW KPHUMIHAJIBHHX IPaBOTIOPYIICHb, IO
BUHHSIOTELCSA TipalliBHUKamMu HartioHaTbHOT ITOTIITii:
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1. Cy0’€ekTH WX TPABOMOPYIIEHb € CIEMialbHIMU — TMPAIliBHUKA TPaABOOXOPOHHUX
opra"iB ab0 Jk CIIy>)kKOOBi 0COOHM, sKi IIOCTIHO, THMYacOBO YH 32 CICMiaIbHUM
MOBHOBAYXCHHSM 3/IIHCHIOIOTH ()YHKIIIT MPEICTABHUKIB BJIAJHM YU MICIICBOIO CAaMOBPSIyBaHHS,
a TaKOX 001MMAIOTh MOCTIHHO YU TUMYACOBO B OpPraHax Jep>KaBHOI B4, OPraHaX MiCIICBOTO
CaMOBpsIYBaHHS, HAa JICPXKABHUX YM KOMYHAJIbHHMX MiJIPUEMCTBAX, B YCTAHOBaX YH
OpraHizamisix TOCaad, TOB’sS3aHi 3 BUKOHAHHIM OPraHi3aIliifHO-PO3MOPSAAYUX YU
aJIMIHICTpaTUBHO-TOCTIONAPChKUX (PyHKITIH, a00 BUKOHYIOTH Taki (DYHKIli 3a CIeIialbHIM
TOBHOBKEHHSM, SKMM 0C00a HagUIIeThCS TOBHOBAXKHWM OpPTaHOM JIEp)KaBHOI BIay,
OpraHoM MICIICBOTO CaMOBPsyBaHHS, IICHTPAJIbHUM OPraHOM JACPXKAaBHOTO YIpPAaBIiHHA i3
CHEIliaJbHAM CTaTyCOM, IMOBHOBRXKHUM OPraHOM YU MOBHOBAXKHOK OCOOOK IMiAMPHEMCTBA,
YCTaHOBH, OpraHi3ailii, cyZoM abo 3akoHOM [4].

2. KpuMiHaibHI paBonopyIeHHs npaniBHUKIB HanioHansHOT nouitii BUMHAIOTBCS Y
3B’S13KYy 3 BUKOPUCTAHHSIM CJTy>KOOBOTO CTAHOBUIIA Ta/4X BIAIHUX IOBHOBAKCHb.

Jlns 3’sicyBaHHS TUTAHHS BiJHECCHHS KPHUMIHAJbHO-KapaHWX IisHb N0 KaTeropii
KpUMiHAJbHAX TIPaBOMOPYIIEHD, SIKi BUMHSIOTH MPAIiBHAKH IOJIMIi, 8 TaAKOXK BHOKPEMJIICHHS
iX O3HaK BKJIWBHUM € PO3IJISAN TaKWX MHUTaHb: 1) BH3HAYCHHS CHENUGITHUX 0COOTUBOCTEH
nparniBHUKIB HarioHanbHOT momimii, SKi J03BOJSAIOTH BIAPI3HATH iX Bix iHmMHX 0ci0, sKi
npoxoJsiTh ciyx0y B cucteMi MBC VYkpaiHm Ta iHIIMX NPaBOOXOPOHHHX OpraHax;
2) BCTaHOBJICHHSI 3B’I3KY MK KpUMIHAJILHO TIPOTHIIPABHOIO TOBEAIHKOIO MpalliBHUKA O] 1
XapaKTepOM BUKOHYBAaHHX HUM CIIy)KOOBHX MMOBHOBa)XCHb; 3) BH3HAYCHHS Cep MPOTUIIPABHOI
TUSUTPHOCTI ~ TIPAIliBHUKIB ~ TOJIIMii, OOyYMOBICHHX CIIy’KOOBUMH TIOBHOB2XXCHHAMH Ta
CIIy’K0OBHM CTAHOBHIIIEM, SIKC BOHH 00IiMar0Th; 4) BHIUICHHS KOJa MOCATaHb, M0 HAJCKATh
JI0 Ti€T KaTeTopii KpUMIHATBHUX TPABOTIOPYIIICHD.

3rigHo 3i cT. 17 3akony Ykpainu «[Ipo HarioHanmpHY MOJiMit0» IMONIIEHCEKAM €
rpoMaasHUH YKpaiHu, sikuid ckiaB [Ipucsry momineicbkoro, IpoXoauTh CiryxOy B momiii i
SIKOMY TIPUCBOEHO crieianbHe 3BaHHs mouinii. [Tominelicekuii Mae ciyk00Be MOCBIYCHHS Ta
CTeIliaIbHAN KETOH. 3pa3Kd Ta TOPSAJOK BHJIAHHS CIY)KOOBHX IMOCBIUEHBb Ta CICHiaTbHUX
KEeTOHIB 3aTBepKytoThcst MBC Ykpainu [5]. Tox nis Bu3HaHHSA 0cOOM TpPAIliBHUKOM OJIL|
HEOOXITHMM KpHTepieM € 1i HaJeXKHICTh N0 CHEI[alIbHOTO JepXKaBHOTO BiJOMCTBa
(HamionanpHO1 TmoJtimii), MO BH3HAYAETHCSA i1 CIY)KOOBHM CTaTyCOM Ta HasBHICTIO
CIEIaJbHOTO 3BaHHsS. Ha MiATBep/PKEHHS IOBHOBAXCHb MpAIiBHUKAM TMONIIIT BUAAIOTH
CITyK00Bi MOCBITYCHHS Ta KCTOHU BCTAHOBIICHOTO 3pa3Ka.

3akoH Ykpaiau «[Ipo HarioHanmpHY MOJIIIO» BIJHOCHTH TpaIliBHAKA IOJIIIi 10
NpPE/ICTABHUKIB JIEPKABHOTO OpraHy BHKOHABUOi BIANW, SIKWUH HAAUICHUH BIIQTHAMU
MOBHOBAKCHHSAMM 1 MiJ] YaC BUKOHAHHS SKUX, Y BU3HAYCHHWX BHUMAJIKaX Ta 3 HaJIC)KHUM
JOJIEpyKaHHAM 3aKOHHOCTI, HOMY JTO3BOJIIETHCS BUKOPHCTOBYBATH Pi3HI hopmu mpumycy. Lle
JIa€ 3MOTY BU3HAYUTH TMPAIliBHUKA TIOJIIIIT SIK CITy>)KOOBY 0C00Y.

OTxe, BiAMeXXyBaHHs NMPALliBHUKA HOJIILIT SIK clieliaIbHOTO Cy0’€KTa KpUMiHAJILHOTO
MIPABOTOPYIIIEHHS BiJl 3araIbHOTO Cy0’€KTa KPUMIHAIBHOTO MPABOMOPYIICHHS IPYHTYETHCS Ha
TaKHAX O3HaKaX IbOT0 IpalliBHUKA: 00iliiMae mocaay B OpraHi JEp)KaBHOI BUKOHABYOI BIIAJH;
peanisye 3aBAaHHs, IOB’s3aHI 13 3a0e3NeueHHAM IMyOuiuHOT Oe3NeKH 1 MOPSAKY, OXOPOHO0
TpaB i cBOOO JIIOJMHM, a TaKOX 1HTEPECIB CYCIUIbCTBA 1 JIepKaBH, MPOTHII€I0 3TOYNHHOCTI,
HaJaHHSIM B MeXax, BU3HAYCHHX 3aKOHOM, TOCIYT 3 JOTIOMOTH 0co0aM, SIKi 3 OCOOHCTHX,
€KOHOMIYHHUX, COIIaJIbHUX TIPUYHUH a00 BHACTIIOK HaI3BUYaHHUX CUTYalliid MOTPEOYIOTh TaKOi
JIOTIOMOTH [5]; € HOCIEM TIOBHOBaXXCHb, SIKi JTO3BOJISIFOTh BYMHATH OPHIWYIHO 3HAUYIII Jii,
000B’SI3KOBI ISl BUKOHAHHS TPOMAaJsSHAMH Ta TOCAJAOBUMH OCO0aMH, HE3aJICKHO Bif IX
BigoMYOI HaIeKHOCTI Ta 00iMMaHOT IocaIu.

BaxJIMBUM MOMEHTOM BH3HAYCHHS MPABOBOTO CTATyCy OyIb-sSKOTO JCpPKaBHOTO
CITYKOOBIII € JOKyMEHTaJIbHE 3aKpilUIeHHs HOro mpaB Ta OOOB’A3KiB Y KOHKPETHOMY
HOpMaTuBHO-TIpaBoBOMY  akTi. IIlogo OCHOBHMX TpaB Ta O0OOB’SI3KiB TpaIliBHUKIB
HarnionansHOi mominii, TO BOHM 3aKpilJiCHI y TaKUX 3aKOHOJABUUX aKTaX: 3aKOoHiI YKpaiHu
«IIpo HamionameHy momimiro», 3akoHi Ykpainu «[Ipo omepaTUBHO-PO3NIYKOBY MisUTHHICTHY,
KpuminansHOMY TporiecyanbHOMY Kojekci Ykpainu, Kojekci Ykpainu mpo anaMiHiCTpaTHBHI
MPaBOTIOP YIIICHHS.

[ToyaTkoBUM MOMEHTOM peanizalii mpaB i 000B’SI3KiB MpaliBHAKA MOJiLii € Haka3
HavaJbHUKa BIQIIOBiZHOTO opraHy HarioHanbHOI mominii mpo iforo 3apaxyBaHHS Ha CIyXO0y.
Leit Hakas, sIK 1 1HIII, IO PETYIIOIOTh NOPSIOK MPOXOJUKEHHS MPALiBHUKOM HOJILIT Cirysk0u,
MOBWHEH OYTH HalaHWi y muchbMoBii (opwmi. [IpunuHeHHs cnyx0u B opraHax HarioHamsHOT
TIOJTIIT 1 3BITbHEHHSI 3 HUX € 3aKIIOYHAM MOMEHTOM HasBHOCTI B OCOOHM CTaTyCy IpalliBHUKA
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motirtii. Llst mporiemypa Takok OBHHHA 3iHCHIOBATHCS Y TUCHBMOBIH (hOpMi.

ITepenix MOBHOBaXEHD MPAIliBHUKIB MOIIiT MicTUTBCS Y po3auti [V 3akony Ykpainu
«[Ipo HauioHanpHy nominito», B IKOMY 3aKOHOJI@BELb [l BUKOHAHHS IOJIIIEI0 TOKIAJCHUX
Ha Hel 3aBJaHb y CT. 23 BH3HaYa€ OCHOBHI MOBHOBAKEHHS MOJILIT, SIKI CKJIQIAIOTHCS 3 COPOKA
LIECTH ITIyHKTIB, y CT. 24 — J0JATKOBI MOBHOB&KEHHS, y CT. 25 — IMOBHOBaKEHHS IMOJILIT Y
chepi iHpopMaLiTHO-aHATITUIHOTO 3203 MCUCHHSI.

OxpeMa dYacTHHA TIOBHOBQ)XCHb MPAIliBHUKIB TMOJIMIi, HAaNpWKIad, YTPHUMaHHSI B
i30J19TOpaX THMYacOBOTO TPHWMAaHHS OCi0, 3aTpUMaHUX 33 BUYHMHEHHS KPHUMiHAIBHUX abo
aJIMIHICTPaTHUBHUX IPAaBONOPYIIEHb, OCI0, CTOCOBHO SIKMX SIK 3aITOODKHHMH 3axij 3aCTOCOBAHO
TPUMaHHS MiJ BapToI0, 0Ci0, MIaHUX aJMIHICTPATUBHOMY apellTy, a TaKOX OOBHHYBaueHUX
1 3aCy/KEHHX, MiATBEPXKYE HASBHICTD y MpalliBHUKA MOJILIT Takoi crienudivyHol o3HaKH, SK
npaso Ha obmedcenHs 0.l N0OUnY. 3a3HAYMMO, IIO Taki Jii MOBHHHI OyTH O0OyMOBIIEHI
CI1y’k00BOIO HEOOXITHICTIO Ta BUXOAUTH 3 (PyHKIIH MpamiBHUKIB MOl

3Ba)kalouM Ha HaBEICHE, MOXKHA BHIUIUTH OJHY 3 XapaKTepHUX O3HaK aedimimii
KpUMIHAJIBHUX TIPaBOMOPYIICHb, MO0 BYMHSIOTHCS TpalliBHUKamMu HamioHanmbHOT TOMIii,
BUUHEHHSA KPUMIHATILHO20 NPABONOPYUEHHS NPAYIBHUKOM NOMIYIT 3 GUKOPUCMAHHAM HATaHUX
oMy TipaB Ta/ab0 TTOBHOBa)KCHb.

BupinenHs 1i€i 03HaKu SIK OCHOBHOI y BH3HAYE€HHI KPUMIHAJIBHUX IIPABONOPYIICHS,
0 BYMHSIOTHCS NpaniBHUKaMu HarioHanbHOT mosinii, No3BoJsle BUOAJUTH 3 1€l rpynu
NPaBONOPYIIEHb TaKi KPUMIHAIBHO NPOTHIIPABHI JAISHHS, SIKI MPAaLliBHUKK MOJMINIT BYNHSIIOTH
mo3a ceporo CBOET CiTy’k00BOT AisUTBHOCTI, HAPUKIIAM, Y TIOOYTI.

Skmo moMiNeHChKUH y CBil BHXIIHUHA JieHb, mepeOyBalOul B CHUTYyalii, sKa
YHEMOJKJIMBITIOE BUKOPHCTAaHHS HUM CBOIiX CIYKOOBUX NMOBHOBAa)KCHb, HAHOCHTB, HATIPHKIIA,
TiJIECHI YIIKOKEHHS a00 3HHUIIYE UM TOIIKO/KYE Ty)Ke MAiHO, y IbOMY BHITAQJKy HE MOXXHA
TOBOPHTH IO creludiky KpUMiHaIBHUX [TPABONOPYIICHb, SIKI PO3TJISIAIOTHCS.

SIk 3a3HayaIOCh, XapaKTEPHOIO O3HAKOI KPHMIHAJBHO NPOTHIIPABHHUX MOCSTaHb
MOJTIIEHCHKHUX, SKa 3YMOBIIOE iX CYCHIUIbHY HEOE3IeUHICTh, € BYMHCHHS TaKWUX [isSHb 3
BUKOPUCMAHHAM HATAHUX TONTIEHCHKOMY TIpaB YH TIOBHOBAXKEHb.

BuxopuctanHs CiIy>k00BOI0 0c000I0 BJIaJIM Y¥ CITYy’KOOBOTO CTAHOBHIIA IMEependadae
BUKOPUCTAHHS TUX MOBHOBa)KCHb, SKMUMH CIyX)00Ba 0co0a HajijieHa y 3B 53Ky i3 3aHATTAM
HEIo NMEeBHOI I0caay YM 3]1HCHEHHSM TIEBHOI CIIy>KOOBOI AisUIbHOCTI. [HaKIIe Kaxy4u, HaeTbes
PO  COLIalIbHO-TIPAaBOBUI cTaTyc Ciyx)00Boi 0coOu, mia sSKUM Tpeba pPO3yMiTH CYKYIHICTBH
mpaB Ta OOOB’S3KIB, IO YTBOPIOIOTH CIYXXOOBY KOMIIETEHIII0O BHHHOTO, a TaKOX HOTO
coliaibHe 3HA4YEHHs, IiJ SIKUM PO3YMIETHCS CIIy)KOOBUII aBTOPHTET IpaliBHHUKA, MPECTHX
opraty, opraHisanii 41 yCTaHOBH, B sIKiil BiH BUKOHYE CBOIO CIIy>KOOBY HisUIbHICTB, HasBHICTh
CITy’)KOOBHUX B3a€EMO3B’A3KIB 1 MOMJIMBOCTEH, IO BHUHHUKAIOTH 3aBIAKH OOifiMaHiN mocani,
MOXJTUBICTh 37[IHCHEHHS BILTUBY Ha MisTbHICTh 1HIIUX 0Oci0 Tomo [6, ¢. 87].

Y KPUMIHOJOTIYHUX MJOCITIJUKEHHSX IPONOHYBAJINCh PIi3HI THUIONOTI] 3JIOYMHIIB
cepen mpaniBHUKiB HarioHanpHOi momimii. 3amekHO Big 00CATIB  Ta  XapakTepy
BUKOPHCTOBYBAaHHX CIIy)KOOBHUX TOBHOB@XEHb BHAUIIOTH «Iapa3suUTyIOUy» OCOOHCTICTb, IS
SIKOT XapakTepHUM € Oe3rocepeiHe BUKOPUCTaHHS HaJaHUX BIIIIOBIIHO 10 00ifiMaHol ocaau
B cucteMi HarioHansHOT moinii MOBHOBa)KEHb yCyIIeped iHTepecaM CITy)KOU 3 KOPUCITUBHX YH
IHIIAX OCOOMCTHX MOTHBIB;, «@TPHOYTHBHHI» THII OCOOMCTOCTI mpaiiBHUKa HarioHanpHOT
TIOJTiITiT, SIKU BUKOPHCTOBYE CIy)KOy B HarioHanmpHIH MOJIMIT JJISI MTOJIETIIEHHS BYWHEHHS
3araJlbHOKPUMIHAJBHUX 3JI0YUHIB; «IIPUBLICHOBAHUIY Ta «HEHTPaTbHUI» THIIH OCOOHMCTOCTI
3JIOYMHINB — TpariBHUKiB HamioHassHOi mOMimii, sIKi HE BHKOPHUCTOBYIOTH CIYXOOBI
TIOBHOB)KEHHS JUIsl BUMHEHHSI KpUMIHAIBHUX NIpaBonopyIeHs [7, c. 250].

OCKIJBKY JIUIIE TEPIINiA 3 HABEICHUX THITIB 0COOUCTOCTI O0€3MocepeITHbO CTOCYETHCS
KpUMIHAJIBHUX TPAaBOMOPYIIECHb, MO0 BYMHSIOTHCS MpamiBHUKaMH HarioHanpHOT TOMIIil 3
BUKOPUCMAHHAM HAIAHUX TIONINEHCHKOMY IpPaB YW TOBHOBAXKECHb, a iHINI TPH CTOCYIOTHCS
BYMHEHHS HUMH 3aTrajbHOKPUMIHAIBHHUX 3JI0YHMHIB, TO CaM€ BiH € OJHIEI0 3 KPUMIHOJIOTTYHIX
03HAK JIOCIIHKyBaHOTO ITOHSTTSI.

KpiMm o03HaK, mnpuTamMaHHUX Cy0’€KTy KpUMIHAJIBHUX TPaBONOPYIICHb, IO
BUUHSIOTHCS TpalliBHUKaMu HarioHanbHOT momiiii, Ta IX 0COOMCTOCTI JOLIIBHO PO3TIISTHYTH
O3HaKM Cy0’ €KTMBHOI CTOPOHM LIUX IMpaBoIopyleHb. [yt GULIBIIOCTI 3 HUX XapaKTEpHOIO €
HasIBHICTb YMHCHOI ()OpMH BUHH. BHHATOK CTaHOBUTH TUNBKH ciaykOoBa Henbamicts (cT. 367
KK), sika xapakTepH3yeThCsl BUHOIO JI0 CHPHYMHEHHX CYCHUIBHO HeOe3NeYHHX HACIiJKIB Y
(hopMi HE0OEPEIKHOCTI.

BkaziBka Ha QopMy BHHHU Yy CcKIagax KpUMIHAJbHUX IPAaBOTIOPYIICHb, IO
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BUMHSIOTHCS TpamiBHUKaMu HarioHanpHOT momimii, Moxke Oe3mocepeHb0 MICTHTHCH Y
qucTio3uisx BimmoBimHux ctaret KK Vkpainu, Hanmpukiian, yMHCHE, 3 METOIO OACpKaHHS
Oyab-KO1 HEMPaBOMIPHOI BUTOAU sl caMoi ceOe uum iHmoi (izuvHol ab0 IpHINIHOI 0coOU
BUKOPHUCTAHHS CIIy>)KOOBOIO 0COOOIO BIaI YX CIyKOOBOTO CTaHOBHIIA BCYIEpeY iHTEpecam
ciyx06u (4. 1 cr. 364 KK Ykpainu), abo ymuCHe BUMHEHHS HPALiBHUKOM IPaBOOXOPOHHOI'O
oprasy Jii, sIKi SBHO BUXOJSTh 32 MEXIi HaJJaHuX Homy mpaB uu moBHoBaxkeHb (4. 1 ct. 365 KK
VYkpainu), a B iHIIUX BUTAAKaX NMPO YMUCHUM XapakTep MisHHS CBITYUTH BXKUBaHHS TEpMiHA
«3aBigomo» (4. 1 cT. 366 KK Ykpainm).

BusHaueHHs1 03HaK Cy0’€KTHBHOI CTOPOHU KPUMIHAJIBHUX MPABOMOPYIICHB, IO
BUYMHSAIOTHCS MpaiiBHuKamMu HanioHampHOT MOMNINiT, € BAXIUBUM IIE i TOMY, IO JA€ 3MOTY
BIJJOKPEMUTH BiJl HUX BUIAJAKH Ji¥l IPAIiBHUKIB MOMILIT, sIKi X04a i MiANAJa0Th i O3HAKU
KPUMIHAIBHO MPOTHUIPABHUX JIisiHb, aji¢ Yepe3 BIJACYTHICTh YMHUCIY HA CIPUYMHEHHS KON
JUSTBHOCTI JIEP>KABHOTO amapary, aBTOPUTETY JACpPKaBHUX OPTaHiB IO TAKUX HAJICKATH HE
MOXYTh. TakuM KpPUMIHAJIFHUM TIPAaBONOPYIICHHAM MOXXe OYyTH, HaIpUKIaX, yMICHE
BOMBCTBO IpH NEPEBUILNECHHI MeX HEeoOXigHOI 000poHH ab0 y pasi NMEPEeBHINCHHS 3aXOiB,
HEOOXITHUX IS 3aTpUMaHHs 0CoOH, sSKa BUMHMJIA KpUMiHaIbHE TpaBoropymieHHs (ct. 118
KK VYkpainn).

BureHaBeieHe J03BOJISIE KOHKPETHU3YBAaTH O3HAKM KPHMIiHAIBHUX MPABOMOPYIICHb,
IO BUMHSIOTHCS MpaniBHuKamu HanioHanpHoT modminii: 1) mpaniBauk HarioHanbHOT momitii —
e oco0a, sika IPOXOAUTh Ciryk0y y HarioHanbHil mominii, o0iliMae neBHy mocanay i oginiiHo
JIOTIYIIEHa JI0 BHUKOHAHHS CIIY’)KOOBHX TIOBHOB&XEHb; 2) KpHUMIHAIBHO MPOTHIIPAaBHA
JMISUTPHICTD  TPAIliBHUKIB  MOMilii 0OyMOBIEHa iX CIyKOOBHMH TOBHOBaKCHHSIMU,;
3) suxopucmannsi HaZaHUX TOJNIINEHCHKOMY TpaB Ta/abo TMOBHOBa)KEHb, 0OYMOBIIEHHUX HOTO
CITY’KOOBMM CTAHOBHIIEM, 3HAYHO ITiIBHIYE XapakTep i CTYMiHb CYCHUIBHOI HEOE3MeTHOCTI
KpUMIHAJIGHUX TIPAaBOMOPYIICHb, [[0 HUM BYHMHSIOTHCSA; 4) TMepeBakHa OUIBIIICTb
KpUMiHAJIbHUX MPABONOPYIICHB MOMIIEHCHKUX XapaKTePHU3y€EThCS YMHUCHOK (DOPMOIO BUHU 3a
SAKO1 BHHHHH YCBIJOMJIFOE€ TIPOTHUIIPABHICTh BUKOPUCTAHHS HE TUTBKH CBOIX ITOBHOBaXXEHB, a 1
TUX, M0 HE OXOIUTIOIOTHCS HOr0 KOMIIETCHIF0, TOOTO TAaKHX, SIKI BHXOMSTH 32 3aKOHOIAaBYO
BU3HAYCHI MEXKI.

BucHoBkH. 3Bakaroun Ha HaBENCHE, NIPOIIOHYEMO Take BH3HAYEHHS KPUMiHAJIBHUX
MPaBOMOPYIICH, 0 BUMHSIOTHCA MpaniBHuKamu HamionameHoi modmimii. I{e mepenbaucHi
KpUMiHAJILHUM 3aKOHOM CYCHUILHO HEOE3MeuHi JisHHS, SKi BYMHSAIOTHCS YMHCHO a0 depes
HEOOEPEKHICTh npayienuxom noaiyii 3 6e3mocepeIHiM BUKOPUCTAHHSAM HAJIAHWUX BiIOBITHO
o obiiiMaHoi mocaau B cucteMi HamioHanbHOT mominii mpaB 4K TOBHOBaXKEHb BCyIeped
iHTEepecaM CIIyKOW, SKIIO MPH [bOMY 3aIojisHa IIKOJa OXOPOHIOBAHMM 3aKOHOM ITpaBaM,
cB0O0OZIAM Ta iHTepecaM OKPEeMHX TPOMAJISH a0 Jep)KaBHUM YW TPOMAJICBKAM iHTEpecaM, abo
IHTepecaM IOpUINIHHX 0Ci0.

[Mopanbmra po3podka TepMiHOIOTIT y chepl 3TOUMHHOCTI MOMIIEHCHKHUX € 3a0PYKOI0
e(heKTHBHOCTI 3am00iTaHHs [bOMY BUIY 3JIOYUHHOCTI.
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ABSTRACT

Oleksiy Krizhanovsky. The concept of criminal offenses committed by employees of the
National Police. The purpose of the work is to develop a definition of the concept of criminal offenses
committed by employees of the National Police. Methodology. To achieve the goal of the work,
dialectical, systemic-structural and formal-logical methods were used.

Scientific novelty. The proposed author’s definition of the concept of criminal offenses committed by
employees of the National Police, taking into account the criminal-legal and criminological features of these
acts. It has been proven that the employees of the National Police are special subjects of those criminal offenses
that they commit in connection with the use of their official position and/or authority. Employees of the
National Police are criminally liable on general grounds for committing other criminal offenses. Specific
features of the investigated offenses are specified: 1) an employee of the National Police means a person who
serves in the National Police, holds a certain position and is officially allowed to perform official duties; 2) the
criminally illegal activity of police officers is determined by their official powers; 3) the use of the rights and/or
powers granted to a police officer, due to his official position, significantly increases the nature and degree of
public danger of criminal offenses committed by him; 4) the vast majority of criminal offenses committed by
police officers is characterized by an intentional form of guilt in which the guilty person is aware of the
illegality of using not only his powers, but also those that are not covered by his competence, that is, those that
go beyond the legally defined limits.

Conclusions. The concept of criminal offenses committed by employees of the National Police
is part of the terminology in the field of criminal law measures to prevent police crime.

Keywords: employee of the National Police, criminal responsibility, criminal offense.
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