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peace, common security and to promote comprehensive cooperation between states. The article proves
that the Council of Europe, which has adopted more than 150 human rights conventions, is an important
subject of adoption of international legal acts. its role in the pan-European process of cooperation is
determined by several factors, among which are the competence of the Organization and the forms and
methods of its implementation. The main objectives and goal of the Council of Europe, according to
Article 1 of the Statute of the Council of Europe, are «to achieve greater unity between its members for
the protection and implementation of the ideals and principles common to them and for their economic
and social progress». With regard to special international regulations, the key subject of their adoption is
the International Labor Organization. The ILO is one of the oldest international intergovernmental
organizations. In 1946, it became the first specialized agency of the United Nations. The ILO develops
international labor standards in the form of conventions and recommendations that set minimum
standards for fundamental labor rights: freedom of association, the right to organize, collective
bargaining, the prohibition of forced labor, gender equality, and so on.
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international law regulation, agreement, convention, protocol, international law position, foreign
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Kpucruna Karepuna
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JIOKTOP FOPUIUYHHUX KypCaHT
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IMPUHIUII CBOBOJIHU JOT"OBOPY

Bucgitneno 3micT i cyTHiCT, HIpUHIMIY cBOOOIM AoroBopy. JlocmimkeHo HOro 3akoHogaBuye
3aKpIIUICHHS Ta IPAKTHYHE BUKOPUCTAHHS. AHAJI3yeThCs IOHATTS «cBOOOZa» SIK IIpaBoBa Ta
¢pinocodcerka kaTeropis. YcebiuHO po3IiIsIaeThcsa 3MICT NPUHIUITY cBoOomu norosopy. JoBeneHo, mo
3MICT JIQaHOTO NPHHIHUILY HpPOSIBISETHCS, 30KpeMa, y cBOOOAI OCOOM: BIIBHO BCTYHATH y IOTOBIpHI
BIZIHOCHHH; CaMOCTIHHO OOMpaTH KOHTpareHTa; CaMOCTIHHO BU3HA4YaTH CTPYKTYpY Ta BHA JOTOBIpPHOTO
3B’513Ky. APryMEHTOBAHO, 110 NPUHIUI CBOOOJM IOTOBOPY HHUHI € HE MPOCTO BiZOKPEMIICHOIO 3aCa00
LUBLTBHOTO IIpaBa — II€ BXKE IOCh OUTBII 00’€MHE 3a CBOIM 3MICTOM, II€ CKJIaJ[0BA TaKOTO IPUHIIHITY
3nificHeHHs Cy0’ €KTHBHUX IUBUIEHUX MPAaB, SK aBTOHOMIS BOJIi Ta CBOOOJIA IOTOBOPY.

Kntouosi cnosa: c60600a 0020680py, npunyun, CmopoHu, YueiibHe npaso.

IMocranoBka npoodaemMu. 3araJbHOBHU3HAHO, MO HEBiJ’€MHOIO CKJIQJIOBOIO TOHSTTS
cB00OZIa € HEOOMEKEHICTh BOJIi. Pa3oM i3 MOHATTAME CIIPAaBEIJIMBOCTI, TOOPOCOBICHOCTI Ta
PO3YMHOCTI II¢ € HAMBHIIO IIHHICTIO MpaBa, a MPaBO Ha CBOOOJIY € OMHHUM i3 HEOCHOBHHX
IpaB 0COOMCTOCTI, 110 3a0e31edye npupoaHe icHyBaHHs (iznuHoi ocodu. HasiBHICTE cBOOOIM
B IiAX CyO0’€KTIB IUBIIBHUX BITHOCHUH € OCOOJMBOIO O3HAKOIO TOTO, IO CIiJ PO3YMITH T
MPUBATHUMU BiJTHOCHHAMH.

Anani3 my6uikamiii, B IKHX 3a104aTKOBaHO BHpilIeHHs wi€i mpodaemu. Huni y
poboTax, MO CTOCYIOTHCS LUBITHHO-TIPABOBUX TPOOJEM, 30KpeMa, THX, SKi CTOCYIOTHCS
JIOTOBIPHUX BiTHOCHH, 4acTO 3ralyeTbcs cBoOoga goroBopy. [Ipore, 3a3Bu4aid, PO3KPHUTTS
MeXaHi3My Jil caMOro MPHUHIIUIY 3Tay€eThesl Y 3B sI3Ky 3 aHANIi30M Horo 3Micty. 1o cBoboau
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noroBopy HeoxHopasoBo 3Bepranucs C. bepeno, O. bemsnesnu, M. benkin, A. Bensera,
T. bonnap, H. Tony6eBa, B.Topen3o, JI. TopbagoB Ta JIx. Cnencep, Iopees,
. €Bnokumenko, A. Kmumona, IO. Jlomxens, A. Jlyns, B. Jlyns, O. Mepexko,
C. llorpebnuit, 1. ITokpoBcbkuii, 3. PomoBceka, JI. CnaBeupkuii, A. Tanara, M. ®enopko.
Oco0NMBO XO4YEThCsSl BiI3HAYMTH TBOPUICTh Takux BueHHX sk B. Topiea, }0. €pmora,
K. 3aboeBa, A. Jlynpka Ta M. llerinkina.

CBo0Oosia TOTOBOPY BHUHMKIIA, KOJH OYJO MiAMUCAaHO BJIACHE caM JOTOBip. Tomy mio
OCHOBHHM €JICMEHTOM JIOTOBOPY € YroJa TIpo BiJIbHE BOJEBHSABICHHSA Horo cTopiH. bes
cBOOOIM CTOPOHM HE MOXYTh BUCIOBUTH CBOK BONIO. Ha pi3HMX eTamax CyCHIIBHOTO
PO3BHTKY cBOOO/Ia Cy0’€KTiB IOrOBIPHUX BiHOCHH OyJia pi3HOM. Ii BU3HAYanu 1o-pisHOMY i
I[e BU3HAYCHHS 3aJICXKANI0 BiJl CTYICHIO COLIATBbHOI CBOOOMH, SIKOKO KOPUCTYBAJHUCS CYO’ €KTH
UUBITGHUX BiMHOCUH. [IpHHIMI CBOOOAM MOTOBOPY € ONHUM i3 3araibHUX MPUHIHITIB
IUBITEHOTO 3aKOHOJABCTBA, 3akpimieHuM cratrero 3 LK VYkpainu, i € omHiero i3 3acan
pearmizamnii cy0’eKTHBHHX LUBUIBHUX TIpaB. Y IOPHIUYHIA JiTepaTypi HOT0 BHU3HAYCHO SIK
3araJIbHAN TIPHUHITUIL, 10 HaJa€ CTOpOHaM CBOOONY YKJIQJaHHS JTOTOBOPY, CBOOOIY BHOODY
IpeaMeTa J0roBopy, CBoOOAy BHOOPY TMapTHEpa 3a JOTOBOPOM 1 cBOOOIY BH3HAYEHHS YMOB
JIOTOBOPY.

MeTtor cTaTTi € pO3’ACHCHHS 3MICTY Ta CYyTHOCTI NPHHIMUIY CBOOOAU JOTOBOPY,
JTOCJIDKEHHS HOT0 MPaBOBOTO 3aKPIIUICHHS Ta MPAKTUYHOTO 3aCTOCYBAHHS.

Buxsiag ocHoBHOro marepiaiy. [lepm 3a Bce, cii 3BEpHYTHCS JIO CAMOTO MOHSTTS
«cBoOOma». Kateropito «cBoOoma» Oyiio 3aKpiluileHO B KOHCTHTYIIHHO-TIpaBoBUX akTax y XVIII
cronitri 3 eknapauiero nezanexxnocti 1776 poky (CILIA) ta Jlexnapamnieto cBobomu. (CIIA) i B
Jexunapartii npaB moauHU Ta rpomansauHa 1789 p. (®panmis). Y apyromy 3 X JOKyMEHTIB
CTBEPLKYETHCS, IO CBOOO/IA TIOJSITAE B MOXKIIMBOCTI POOUTH BCE, IO HE MKOAUTH 1HIITIM.

TakuMm 4MHOM, 3MIHCHEHHS NPUPOJHUX TPAB KOKHOI JIFOJUHU ITiJIOPSIKOBYETHCS
JIUIIE TAKKIM OOMEXKEHHSM, SKi rapaHTYIOTh, IO 1HII WICHH CYCHiIbCTBA KOPUCTYIOTHCS TUMH
K mipaBwiamMu. 111 Mexi MOXKyTh OyTH BU3HAYCHI JIMIIIE 3aKOHOM, 10 MOKE 3a00pOHATH TiJIbKH
i, IKi He € HeOe3MeUHUMU TS CyCHibeTBa. JI03BOJICHO BCE, IO HE 3a00POHEHO 3aKOHOM. I
HIKOTO HE MOKHA IMTPUMYIITYBATH POOHUTH T€, YOTO HE BUMArae 3aKoH.

TepMiH «cB00OaY, K 1 0araTo iHITUX MPABOBUX KATETOPIH, € HEOHO3HAYHNM. [3 ormsimy
Ha ned npuHimn 0. €pmoB nwire, mo cBoOoOma FOPUIAYHO BU3HAYAETHCS SK HOPMATHUBHO
3aKpilieHa 37aTHICTh 0COOM 3/1ifICHIOBATH JIil HA BIIACHUIA PO3CY/I, HE MOPYIITYFOUH CBOOOIH 1HIIIAX
cy0’exTiB. [HIMMMU cTOBaMHU, Tie crieldigHNH PpaBOBUH CTATYC 0COOH.

3MicT cBOOOU OrOBOPY 3arajioM po3’sSCHIOETHCA Y cTaTTi 627 1{MBiIBHOTO KOJIEKCY
Vkpaiau (mami LIKVY), mo 3 nocunmanHsM Ha crattio 6 lluBimbHOro Konmekcy YkpaiHu
BCTAaHOBJIIOE€ B3a€MO3B’A30K MDK aKTaMH ITMBUTBHOTO 3aKOHOJABCTBA Ta JIOTOBOPaMHU Ta
BH3HAYA€ €JIEMEHTH TPUHIUITY CBOOOAM 1oroBopy, komu CrtopoHn € BiUTbHUMH. CyTHICTH
[FOTO MPHHIIUIY OCOOJMBO SCKPAaBO MPOSBISAETHCS Y CBOOOII OCOOM BCTYMAaTH B JIOTOBipHI
BiIHOCWHHM, BIJbHO OOWpATH iHIY CTOPOHY Ta BIILHO BHU3HAYATH CTPYKTYpY Ta XapakTep
JIOTOBIPHUX BIJTHOCHH.

CTopoHH caMOCTIIiHO 00MParOTh BU IOTOBOPY, IO PETYIIOE 1X B3aeMoBinHOCHHU. Ll
MTOPOKY€ TUCITO3UTHBHI MPUHITUITH IUBUTBHOTO TpaBa. Tk BOHM MOXXYTh BUKOPHCTOBYBATH
JIOTOBIp, MepeadaueHuii 3aKk0HOM (Tak 3BaHi JOTOBOPH, sKi mpsmo nependadeni [IK Yipaian
YU 1HIOTUM HOPMATHBHO-TIPABOBHUM aKTOM, HANPHKJQA, JOTOBIp KYIiBIi-TIPOAaxy, ILIIO0Y,
MOCTaBKM). [HOMI MOXKHA 3ajieKiIapyBaTH JIOTOBIp, MPSAMO HE 3a3HAYCHWH Yy 3aKOHOIABCTBI.
Hampukan, crarrero 11 IIK Ykpainu periaMeHTy€eThCs, IO MpaBa Ta 000B’A3KH, epeadadcHi
HMBIIGHMM 3aKOHOJABCTBOM, BHHHUKAIOTHL 13 Mdili 0ci0, AKi He BCTAHOBIEHI LHUBIILHUM
KOJICKCOM, aJic 3a aHAJIOTIEI0 CTBOPIOKOTH IIUBLILHO-IIPABOBI MpaBa Ta 00OB’SI3KU. YKJIaCHHS
TaKUX JIOTOBOPIB € Pe3yabTaTOM aBTOHOMHOTO 3aKOHOJABCTBA CTOPIH, IO 3JIHCHIOETHCS Ha
OCHOBI MIPABOBOT aHAJIOTI1.

VY upoMy BHIAIKy € 000B’I3KOBUM JOTPUMAHHS 3arajJbHUX YMOB JIOTOBOPY Ta 100 HE
OyJI0 TIOPYIIIEHO CYCIUTEHY MOPaJb.

CTOpOHU TaKOX MOXYTh YKIACTH JIOTOBIp, IO TOEIHYE O3HAKH KITHKOX BUIIIB
JIOrOBOpY (3MimaHui 1oroBip). [IpuKiIagoM OCTaHHBOTO € IHBECTHILIHHI yroau B OyniBeNnbHIN
cdepi, AKi MICTATh €JIEMEHTH 3aKyIiBJI, pOOIT Ta MO3UTHBHUX KOHTpakTiB. Ha ocHOBI aHamizy
3micty 4.2 c1. 628 11K Ykpainu MoxxHa 3poOMTH BHCHOBOK IIPO Te€, IO Ha KOMOiIHOBaHHMH
JIOTOBIp MOIIUPIOETHCS Jisl ISTKUX 00MEKEHb, BCTAHOBJICHHUX IMBITFHUM 3aKOHOaBCTBOM IS
JIOTOBOPIB, €IEMEHTIB, III0 B HHOMY MICTSITBCSI, SIKIIO 1HIIIE HE BCTAHOBJICHO IOTOBOPOM a0 He
BHILUTUBAE 13 CYTi JIOTOBOPY UM KOMOIHOBaHOTO JOTOBOpY. Ha nyMKy neskux ¢axiBIliB, iHIIA
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HOpMa, IO PETyJI0€ BIIHOCWHM, TIOB’S3aHi 3 YKIQJCHHIM Ta BUKOHAHHSAM 3MiIIaHOTO
JIOTOBOPY, MO)Ke OYTH BCTaHOBIIEHA JOTOBOPOM JIMIIE 332 YMOBH IOTPUMAaHHS CTOpOHAMHU
000B’I3KOBOTO MpaBHJIa, 110 MICTUThes y crarTi 6 LIK Ykpaiun npo cniBicHyBaHHS JOTOBODY.
JOTPHMYBATHCh aKTiB LIUBUILHOTO 3aKOHOJIABCTBA Ta JOropopy. Hampukian, norosip, 3a sikum
0JlHa CTOpoHA (TpojaBels) Nepenac MaifHO y BJIACHICTh OpyTrild CTOpOHI (IOKYIIEBI), a Apyra
CTOpOHA 33/I0BOJICHA OPEHAOI0 KBapTHPH IPOJABLIO, € 3MIIIAHHM JIOTOBOPOM, €JIEMEHTH
JIOTOBOPY KYIIIBIIi-NIPOIaKy Ta JOTOBOPY OpeHAM KBapTHpH. SIKIm0 mpopaBenp (Haiimad) y
TaKOMy JOTOBOPI € IOPHIWYHOI0 0CO000I0, CTOPOHHM HE MAlOTh MpaBa BKIIOYATH B JOTOBIp
TOJIOKEHHS, 3TiTHO 3 SKAM KBapTHPa Ma€ BUKOPHCTOBYBATHUCS HE IS MPOKUBAHHS (i3UIHUX
oci6. 3mict yactunu 2 crarti 628 11K Ykpainu o3Havae, mo ne nonoxenus LIK Ykpainu €
000B’SI3KOBUM JUIsi BHKOHAHHS CTOPOHaMH JIOTOBOpY oOpeHau. ToMy BOHHM HE MOXYTb
BIZICTYIIMTH BiJl HBOTO B J0roBopi Ha miacTasi 4.3 c1.6 LIK Ykpainu. 3 c1.6 LIK Ykpainu.

[lepmm kpuTepiem, 3a SKUM 3IHCHIOETBCS BUOIp BUIY MaiOyTHBHOTO JIOTOBOPY, €
MPaBOBI HAMIpH CTOPiH, TOOTO, X CIiJIbHA BOJISI — NOCSATHEHHS TIEBHUX JOTOBIPHUX HACTIIKIB.
Is Bomst CTOPiH, @ OTKE, 1 IOPUANYHA IIHHICTH TOTOBOPY € CIEeNU(ITHOI0 CIUTFHOO IIHHICTIO,
sSKa BUHUKA€ BHACNIJOK iHTErparii nepriodeproBux iHTepeciB cropinll. Takum dwmHOM,
HaOyTTs TpaBa BJIACHOCTI MO’Ke OYTH TIPEICTaBIICHE Ha 3aKOHHMX ITiJICTaBaXx y JOrOBOpax
KyMiBJi-IPO/IaXy Y opeHu. /1o TOro K, 3aKOHO/IaBelb He TUKTYE CTOPOHAM, KM MeXaHi3M
Takoro HaOyTTst (TOOTO SKMIl BUJ JIOrOBOPY) BHKOPHCTOBYBATH B KOHKPETHOMY BHIIQJIKY.
PimeHHs 3aMIIa€ThCs 38 CAMUMHU CTOPOHAMH.

CTOpOHW IHBUILHO-TIPABOBHX BiHOCHH MAalOTh BUPIIIYBaTH, YH BOJIIOTH BOHH
YKJIACTH JIOTOBIp YW Hi Ta 3 KUM i3 MapTHEpiB BOHM OakalOTh BCTYIUTH B JOTOBIpHI
BimHOcHHU. ToMy BHOIp KOHTpareHTa Ta pilleHHS PO BCTYM Y JOTOBIPHI BiTHOCHHHU
TIPUAMAOTHCS CTOPOHAMH JOTOBOPY. SIK BHHATOK i3 IIBOTO TPaBUIIA, 3aKOHOIaBCTBOM MOXYTh
OyTH BCTAHOBIICHI J€sIKi OOMEKEHHS 11010 BUOOPY KOHTPAreHTIB.

OTxe, SKIIO BIACHUK MaiHa, IO HAJIC)KUTh HOMY Ha MpaBi CHUILHOI BIACHOCTI 3
KiJTbkoMa ocobamu (CITiBBIIACHMKaMH), Oakae MpoJaTH YacTHHY NpaB CIiBBIACHOCTI, Ha SKY
BiH Ma€ IpaBo, HOro NMpaBO Ha BUIBHMH BHOIp JOTOBIpHHH MapTHEpP 3MEHIIYETHCS YMHHUM
3aKOHOJIaBCTBOM IPO KYIiBJIIO-TIPOJAXK, II0 MAIOTh iHIII CITiBBIACHUKH, 0OMexeHo (cT. 362
1K VYkpainun). 362 IIK Ykpaian). Y pasi mopylieHHs 1[bOT0 MpaBa KoJeKe mepeadadae meBHi
3axucHI MexaHi3MU. ToXX MOXKHa 3BEpPHYTHCS IO CyAy 3 II030BOM IIpO Nepeady HpaB Ta
000B’sI3KIB MOKYIIIA 3 JOTOBOPY, 3a SIKUM 0co0a Mana Ha ce0¢ OCHOBHE IPaBO KYIIBIIi-
npojaxy. OIHaK MOPYIIEHHS I[LOTO TpaBa HE € IMiJICTABOI0 CTABHUTH i CYMHIB HEMIMCHICTh
ycboro norosopy. Skmo ocoba, sika Mae NpaBO NEPLIOi BiJMOBH, HE CKOpUCTANAcs LM
MPaBOM MPOTSTOM MEBHOT'O Yacy, CTPOK Jii [bOT0 MpaBa NPU3YIHUHSIETHCS, a 0OMEKEHHS 1010
BUTBHOTO BHOOPY 1HIIOI CTOPOHU 3HIMAIOTHCS.

Crtizt 3a3HAYUTH, IO TEPMiH «3aKOH IUTEIOBOT KYIIBIi-TIPOIaXy» € TOCUTH YMOBHUM,
OCKUIBKH L€ MPaBO MOIIUPIOETHCS HE JIMIIE Ha JJOrOBOPU KYMIBJIi-POJaxy, a H Ha JOrOBOpH
openmu (1. 58 IIK Ykpainu) ta goroBopu KomepitiitHoi koHiecii (ra. 76 IIK Ykpainu).

VYKIaseHHs1 002060py 3 MIPUMYCY JIONYCKAEThCS SIK BHHATOK 1 JIMIIE Y BHIIAAKAaX, L0
npsiIMO  TNepeadadeHi 3aKOHOM Y CYCHUIBHHX iHTepecax a0o J0o0pOBIIBHO Ha MiACTaBi
3000B’s13aHb CTOPIH.

[puHIHIT CBOOOIM TOTOBOPY TAKOXK IPYHTYETHCS HA TOMY, III0 CTOPOHH CaMi BU3HAYAIOTh
yMOBH (3MicT) moroBopy. BimnosinHo 1o cratri 628 LK Ykpaiau 1ie o3Havae, o CTOPOHU MalOTh
TIPaBO Ha BOJICBUSBJICHHS. BiMOBIHO O BHINIE3ragaHOi CTATTi JIOTOBIPHI ITOJIOXKEHHS (JOTOBOPH)
TOUISTIOTRCST HA Taki, IO YKJIAJAIOTBCS Ha PO3CYN CTOPIH 1 y3roKeHI HUMH, 1 Taki, IO €
000B’SI3KOBUMH 3TIJIHO i3 3aKOHOJABCTBOM IIMBUILHOTO 3aKOHOJABCTBA. YMOBH, SIKi CTOPOHH
MOJKYTb ITOCTaBUTH JUIsI OCOOUCTOT IOPHCIUKIII, BKIFOYAIOTh TakKi, 110 CTOCYIOThCS BITHOCHH, HE
BPETYJILOBAaHUX 3aKOHOM, a TAKOXK TaKi, 10 BUKJIAJICHI B 3aKOHI, BiJl IKHX CTOPOHH MOXYTb, OJTHAK,
BIJICTYITHTH Ta PETyJIIOBATH I1i BiTHOCHHH ISl 0COOMCTOT FOPHCIUKIIIL.

OO00B’S13K0BI CTaHIAPTH MOXKYTh 3a00POHSTH BKJIIOUYEHHS IEBHUX YMOB JIO JIOTOBOPY
a00 BUMaraTé BKJIIOYCHHS TEBHUX YMOB JIO JOTOBOPY. 3aKpIiIUTIOI0YM O0OB’S3KOBI HOPMH B
MPaBOBHUX aKTaX, 3aKOHOJABEllb HE BTPYYAETHCA B JOTOBIPHY CBOOOIYy, a BCTaHOBIIOE ii,
BU3HAYAIOUH MEBHI PAMKH Ta PETYJIIOI0YH JIOTOBIpHI BITHOCHHH. Y CTaHOBJICHHS IMIEPaTUBHUX
HOPM CITY>KUTh JUIS 3aXUCTY CJIa0II0i CTOPOHH.

Takoxk ciil TOTPUMYBAaTHCh INPHUHIMIY CBOOOAM crocoOy YKJIaJaHHS JOTOBOPY.
Jorosip, sk mpaBwio, He mnoTpedye cnemianbHoi (GopmMu Ta Moxe OYTH YKIaaeHHH B
OJTHOCTOPOHHBOMY TOPSNKY, Y TOMY YHCJHI IIJISIXOM OCTAaTOYHOI Iii un meperoBopiB (cT. 205
K Vxkpaiam). Kpim Ttoro, BimmoimHo go crarti 639 IIK VYkpainum norosip mMoxe OyTH
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YKIAJACHUN Y AOBUTBHIN (GopMi, KO BUMOTH 10 (GOPMHU TOTOBOPY HE BCTAHOBJICHI 3aKOHOM.
CTOpOHHM B3a€EMHOI YTOJU TaKOX MOXYTh JOMOBUTHUCS MPO Oyab-sKy (GOpMYy, B TOMY YHCII
IIICBMOBY, HaBITh SKIIO L€ He mepeadadeHo 3akoHOM. OpHaK, SIKIIO CTOPOHHU JOMOBHIIHCS
YKJIACTH JIOTOBIp Y IEBHIN ()OPMi, JOTOBIp BBAXKAETHCS YKIAJACHUM Yy Ll (OPMi, HABITH SIKILO
1 popma He nepedadeHa 3aKOHOM ISl IbOTO BHUAY JOTOBODY.

BupakeHHAM (BTUICHHSM) NOPUHIMAIY CBOOOJHM JOTOBOPY € TaKOX MOXKIIHBICTH
CTOpOHAMH BH3HAYMTH CIOCIO 3a0e3leueHHs] TOTOBIPHUX 3000B’s3aHb Ta (GopMHU (3aX0JIH)
BIIMMOBIAAIGHOCTI 332 TOPYIICHHS JMOTOBIPHUX 3000B’s3aHp Tomo. CIij 3a3HAYMTH, IO
CTOPOHHU MOXYTh BU3HAUaTH HE JuiIe GopMy (3aX01) IMBIILHO-IIPABOBOI BiJIIOBIAaILHOCTI,
a i1 po3mip (00cAT) HaKJIaAeHUX CAHKILIN Ha BIACHUH PO3CY.

HageneHi Bullle TONOXKEHHsI IOJO MPUHIIUIIB MOHATTS cBoOOmU (i3 BiAMOBITHUMHU
XapaKTepPUCTUKAMM) TaK0K 3aCTOCOBYIOTBLCS JI0 OAHOCTOPOHHIX IPaBOTIOPYIIECHb.

OTxe, MOXHa 3pOOMTH BHCHOBOK, M0 moioxkeHHs crarti 627 K VYkpainu
BH3HAYAIOTh JIMINE 3arajbHi €JEeMEHTH NpPWHIWITY CBOOOAM MOTOBOpYy. EmeMeHTH I1hoTO
TIPUHITAITY TaKOXK 3aKPITUICHI B IHITUX 3aKOHOJABUMX akTaxX. OCKUTbKH BOHH BTUTIOIOTH €IWHY
CHCTEMY TIPaBOBOTO pETYNIOBAaHHS NPHHIMIy CBOOOOW [OTOBOPY, TO, Ha IYMKY
C. ITorpibHOTO, HEMa€E MOTPEON 3BOJIMTH BC1 3aKOHO/IABYI TIOJIOKEHHS PO CBOOOY JOTOBOPY
1o onHiel crarri LIK Ykpainu. BBakaemo, o /11 CHCTEMHOTO PO3yMIiHHS CYyTHOCTI IIPUHINIY
cB00OAM NIOroBOpY CIIiJl HE MOAUISATH Horo Ha pisHi crarri Koxekcy, a 00’eqHyBaT# B OJHY
cTarTio. 30KpeMa, Ie JOIOMOXKe NPOSCHUTH (HOPMYITIOBAHHS Ta MPAKTHYHY IMIUIEMEHTAIIiIO
JIMpeKTHBY Ta 3MEHITUTH YaCTHHY CIIOPIB MO0 ii KOPIOHIB.

[pupona cBoOOAM JOrOBOPY B IOPUAMYHIN JIiTepaTypi A0CI BUKIMKAE cynepedkH. Jleski
aBTOpH, SKi 3aliMaliiCs THUTAaHHIM CBOOOJM JIOTOBOPY B YKpPaiHCHhKOMY ITMBITLHOMY TIpaBi,
Ha3MBaIOTh MOTO MPUHIMIIOM ITUBUTLHOTO TpaBa (Hampukiaan, A. JIyri). [Hn mocumaroTbes Ha
crartio 627 IIK VYkpaium 1 0e33acTepexHO BH3HAIOTH CBOOOJY JIOTOBOPY HPHHIIMIIOM
norosipHoro npasa (Hampukian, C. BepBeHo). IcHye Tako TpeTst Tpyna BUSHHX, SIKI HE
HaTOJIOMIYIOTh Ha IIbOMY IPUHIIAII OKPEMO, a HATOMICTh BKJIFOYAIOTh HOTO JI0 CKJIAAy MPHHIIAILY
PO3NOPSIKEHHST Ta BKIIOYEHOCTI YYaCHHKIB LMBIJIEHO-NIPAaBOBHX BigHOCHH]7. ManoliMoBipHO,
0 OCTaHHIN MiAXiJ MOXHA BBKATH pealizoBaHnM. Ha Hamry IyMKy, y IIbOMY BUIAIKY CIIiT
3aCTOCYBATH MPSMY NPaBoBY HopMmy, a came ctatTio 3 11K Ykpainm. JloTpuMyeMoch MO3UILiH
HepILoi TPy aBTOPIB, SIKI BKa3yloTh Ha Te, mo ctarTs 3 LIK Ykpainun BcraHoBiroe cBoOOIY
JIOTOBOPY SK 3arajlbHy HOpMY LIMBLIBHOrO mpasa. Lle mosioxkeHHs B CyKyITHOCTI 31 cTaTTero 627
K Ykpaian Mae 3araibHU# XapakTep i KOHKPETU3Y€EThCS B JOTOBIpHIN YaCTHHI.

BucnoBok. TakuM YMHOM, NPHHIMI CBOOOJM JOrOBOPY € BXE HE IPOCTO
130JIbOBAHOI0 OCHOBOIO IMBIJIBHOI'O IIpaBa, a YMMOCH, IO e naii 3a 3MiCTOM, OCHOBOIO
TAKOTO TIPUHIMITY peajizallii cy0’ €eKTHBHHX NUBIIHHUX IpaB, TAKUX SK aBTOHOMIsS BOJI Ta
cBoboma moroBopy. 3araioM Ied NPHHIWI Mae CyTO TPHBATHO-NIPABOBHH XapakTep.
BBaxkaemo, 110 iHAMBINYyasbHA BOJIS, OCHOBA CBOOOIM JIOTOBOPY, € 3aJISKHOIO KaTeropiero.
Tomy mo ocoba XuWBe B CYCIHIJbCTBi. BiamoBimHO, BOHA Ma€ MiJKOPATUCS HOTO 3aKOHAM.
CB000/1a 0JTHOTO HE MOeE 3aBaXKaTH CBOOO/Ii 1HIIOTO.

HesanexxHicTh KOXKHOT JIIOAMHYU YU IOPUAMYHOI 0COOH, 11 iHAMBITyaNbHICTE Ma€ CBOIO
MEXy, 3a Kol TiepeOyBae cdepa cBoOomu iHImOro cyo’ekta. L1 mexa cBoGoaM
BCTAHOBJIIOETLCSI 3aKOHOM, a HEe OOMexyeTbes HMM. Sk 3a3maudae P. [lumnmemiyc, cBoOoma
(hopMyBaTH MPaBOBITHOCHHH HA OCHOBI MPUBATHOI aBTOHOMIi Ma€ MaTH BiATIOBITHI MEXi.
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ABSTRACT

Krystyna Rezvorovych, Kateryna Kravchyk. Principle of freedom of contract. The article
deals with content and essence of principle of freedom of contract. The authors have studied its legislative
fixing and practical use. We analyze the notion of «freedom» as a legal and philosophical category.
Comprehensively examining the content of the principle of freedom of contract. It is shown that the
content of this principle is manifested, in particular, individual liberty: free to enter into contractual
relations, to choose the counterparty, to determine the structure and type of contractual relation. Argued
that the principle of freedom of contract is now not just separate principles of civil law — it is something
more voluminous in its content, this is part of the implementation of the principle of subjective civil rights
as autonomy and freedom of contract.

The article explores the content of the concept of “principle” as a philosophical and legal
category, which contributed to an in-depth study of the content of the principle of freedom of contract in
civil law. The latter is characterized by the following elements: independent, free choice of participants
(parties) to the contract, which does not provide for the necessity or facts of coercion to conclude
contracts with other entities beyond their own will; the absence of an obligation to choose a specific type
of contract stipulated by law, it is important that the actions of the subjects, the document itself and the
procedure for its conclusion do not contradict the current legal norms; the possibility of providing for
various conditions in the contract, which together determine its content; the ability to change the terms of
the contract at any time before its immediate execution. It has been established that the principle of
freedom of contract has a limited effect in the field of contract law, in particular when concluding public
contracts: firstly, there is no opportunity to choose the side of the contract on your own, because the party
(entrepreneur) is obligated to provide goods or services under this contract to everyone who she will turn;
secondly, one of the parties to the contract — the entrepreneur cannot, at his discretion, change the terms
of the contract, since they must be the same for all consumers of goods or services; thirdly, the very fact
of depriving one of the parties of the opportunity to refuse to conclude a contract partially contradicts the
substantial essence of the principle of freedom of contract and its purpose. It is concluded that the
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provisions of civil law that reveal the essence of the principle of freedom of contract do not correspond to
modern realities in the field of concluding a number of contracts, in particular a public contract, as it
provides for the unconditional implementation of this principle in conjunction with the recommendation
to take into account the norms of civil law and generally accepted rules. That is, a person is not obliged to
comply with the rules and regulations, since they are advisory in nature, which is unreasonable, because
compliance with the rule of law is an obligation, not a right. According to the identified problem in order
to solve it, the author proposed to amend the current civil law.
Keywords: freedom of conntract, principle, parties, civil law.
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THE HIGH ANTI-CORRUPTION COURT OF UKRAINE
IN THE MECHANISM OF ANTI-CORRUPTION:
ADMINISTRATIVE AND LEGAL ASPECTS

Awuppiii Auapees. BULIIAN AHTUKOPYIIIINHUM CYJl YKPATHH Y MEXAHI3MI
MPOTHIT KOPYIIIIIi: ATIMIHICTPATUBHO-ITPABOBI ACITEKTMH. V cTatTi po3KpUTO MicIie
Bumoro antuxopynuiitHoro cyny YkpaiHM y npoTHIIl KOpyHIii 3 METOI0 PO3pOOKU MPOMO3ULIH 1010
HOro HisimbHOCTI.

T'oJ10BHMM KPOKOM JUIsl IPOBEICHHS aHTUKOPYIIIHHOI MONITHKN OYyJI0 CTBOPEHHS e(EeKTHUBHOI
CHCTEMH aHTHKOPYILIHHOTO TpaBOCYAJs, 30KpeMa, CTBOPEHHS BiANoOBimHOI iHCcTHTYHmii —
AQHTUKOPYMIIHHOTO Cyxy. AHTHKOPYNLIMHI Cyau SK 1HCTHTYT 3apeKOMEHIyBamu cebe 3 MO3UTUBHOTO
OOKy 1O BCbOMY CBITi. 3aKOpPJOHHHMH JIOCBIJ CBIJUUTh, IO TaKa IHCTUTYIIS IEPEBAXHO € ONHUM 3
Haie(eKTUBHIMNX 3ac00iB y 60pOTHO1 3 KOPYNLIIHHUMH NIPABOIOPYIICHHIMH.

[Mpaktuka ¢yakuionyBanHst BAKC mae mo3WTHBHY OHHAMIKY PO3TILILY aHTHKOPYNIIHHHX
CIpaB, IO MiATBEPKYEThCA HHU3BKMM pIiBHEM NOpPYLIEHb NpOLECYaJbHUX HOpPM Yy npodeciiHiit
JSTBHOCTI CYIUIIB ITiT Yac pO3IIIAY CIIPaB Ta yXBaJECHHS BiANMOBIAHMX pimeHb. BogHouac edexkTHBHICTD
pobot BAKC y xoHTekcTi 3amobiranHs KOpymniii B opraHax myOmigHO1 BIaAM 3aJeKHUTh BiJ 30BHILIHIX
YUHHHKIB, TOMY OJHHM 3 OCHOBHHX 3aBJaHb T'POMAIIHCBKOTO CYCIIIbCTBA CHOTOAHI € MiATPUMKA
HesanexkHocTi Cyny Ta YHEMOXIIMBIEHHS CIpOO THUCKY Ha CyAJiB 3 OOKy 0CiO, sIKi MiJ{O3PIOIOTHCS 41
0OBHHYBauYyIOThCS y BUNHEHH] KOPYNLIHHNAX NPAaBONOPYIICHb.

Be3 HaykoBoi yBarm moci 3aJMIIAETHCS LUIMH IDIACT IHTaHb, SIKi PO3KPHBAIOTH COIialIbHE
npusHaueHHst BAKC no3a mexxamu cyoBof I'iJIkM BIaau, HacamIiepea, B aHTHKOPYNIIHHOMY MeXaHi3Mi,
HEBIJI'EMHMM €JIEMEHTOM SKOTO Ha ChOTOIHI BiH €. B mpomMy Mu BOa4aeMO MNOTEHLIHHI HAaIpPSMH
MOAAIBIIHNX JOCITIIKECHb.

Knwuosi cnoea: rxopynyis, awmuxopynyiiina OisibHicmyv, Buwuili anmuxopynyitinuii cyo
Vxpainu, eepxosencmeo npasa, cy6 exkmu npomudii kopynyii.

Relevance of the study. Corruption as a social phenomenon is a significant threat to
the rule of law, and democratic development of the state increases instability in society, levels
social justice, and hinders the implementation of necessary reforms in the country. Corruption
destroys good governance and is a nationwide problem.

One of the complex problems that prevented Ukraine from overcoming corruption
was the low institutional capacity and the lack of a system of particular institutions in anti-
corruption. After the Revolution of Dignity, such a system was created, but creating a unique
anti-corruption judiciary was problematic and complicated.

Recent publications review. The issue of the creation and functioning of anti-
corruption institutions and, in particular, the High Anti-Corruption Court of Ukraine was
comprehended in the works of domestic scholars- administrators. Among them: D. Aminov,
0. Bezpalova, Y. Busol, V. Gapotiy, O. Kosytsia, O. Lemak, D. Maletov, M. Melnyk,
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