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provisions of civil law that reveal the essence of the principle of freedom of contract do not correspond to
modern realities in the field of concluding a number of contracts, in particular a public contract, as it
provides for the unconditional implementation of this principle in conjunction with the recommendation
to take into account the norms of civil law and generally accepted rules. That is, a person is not obliged to
comply with the rules and regulations, since they are advisory in nature, which is unreasonable, because
compliance with the rule of law is an obligation, not a right. According to the identified problem in order
to solve it, the author proposed to amend the current civil law.
Keywords: freedom of conntract, principle, parties, civil law.
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THE HIGH ANTI-CORRUPTION COURT OF UKRAINE
IN THE MECHANISM OF ANTI-CORRUPTION:
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Awuppiii Auapees. BULIIAN AHTUKOPYIIIINHUM CYJl YKPATHH Y MEXAHI3MI
MPOTHIT KOPYIIIIIi: ATIMIHICTPATUBHO-ITPABOBI ACITEKTMH. V cTatTi po3KpUTO MicIie
Bumoro antuxopynuiitHoro cyny YkpaiHM y npoTHIIl KOpyHIii 3 METOI0 PO3pOOKU MPOMO3ULIH 1010
HOro HisimbHOCTI.

T'oJ10BHMM KPOKOM JUIsl IPOBEICHHS aHTUKOPYIIIHHOI MONITHKN OYyJI0 CTBOPEHHS e(EeKTHUBHOI
CHCTEMH aHTHKOPYILIHHOTO TpaBOCYAJs, 30KpeMa, CTBOPEHHS BiANoOBimHOI iHCcTHTYHmii —
AQHTUKOPYMIIHHOTO Cyxy. AHTHKOPYNLIMHI Cyau SK 1HCTHTYT 3apeKOMEHIyBamu cebe 3 MO3UTUBHOTO
OOKy 1O BCbOMY CBITi. 3aKOpPJOHHHMH JIOCBIJ CBIJUUTh, IO TaKa IHCTUTYIIS IEPEBAXHO € ONHUM 3
Haie(eKTUBHIMNX 3ac00iB y 60pOTHO1 3 KOPYNLIIHHUMH NIPABOIOPYIICHHIMH.

[Mpaktuka ¢yakuionyBanHst BAKC mae mo3WTHBHY OHHAMIKY PO3TILILY aHTHKOPYNIIHHHX
CIpaB, IO MiATBEPKYEThCA HHU3BKMM pIiBHEM NOpPYLIEHb NpOLECYaJbHUX HOpPM Yy npodeciiHiit
JSTBHOCTI CYIUIIB ITiT Yac pO3IIIAY CIIPaB Ta yXBaJECHHS BiANMOBIAHMX pimeHb. BogHouac edexkTHBHICTD
pobot BAKC y xoHTekcTi 3amobiranHs KOpymniii B opraHax myOmigHO1 BIaAM 3aJeKHUTh BiJ 30BHILIHIX
YUHHHKIB, TOMY OJHHM 3 OCHOBHHX 3aBJaHb T'POMAIIHCBKOTO CYCIIIbCTBA CHOTOAHI € MiATPUMKA
HesanexkHocTi Cyny Ta YHEMOXIIMBIEHHS CIpOO THUCKY Ha CyAJiB 3 OOKy 0CiO, sIKi MiJ{O3PIOIOTHCS 41
0OBHHYBauYyIOThCS y BUNHEHH] KOPYNLIHHNAX NPAaBONOPYIICHb.

Be3 HaykoBoi yBarm moci 3aJMIIAETHCS LUIMH IDIACT IHTaHb, SIKi PO3KPHBAIOTH COIialIbHE
npusHaueHHst BAKC no3a mexxamu cyoBof I'iJIkM BIaau, HacamIiepea, B aHTHKOPYNIIHHOMY MeXaHi3Mi,
HEBIJI'EMHMM €JIEMEHTOM SKOTO Ha ChOTOIHI BiH €. B mpomMy Mu BOa4aeMO MNOTEHLIHHI HAaIpPSMH
MOAAIBIIHNX JOCITIIKECHb.

Knwuosi cnoea: rxopynyis, awmuxopynyiiina OisibHicmyv, Buwuili anmuxopynyitinuii cyo
Vxpainu, eepxosencmeo npasa, cy6 exkmu npomudii kopynyii.

Relevance of the study. Corruption as a social phenomenon is a significant threat to
the rule of law, and democratic development of the state increases instability in society, levels
social justice, and hinders the implementation of necessary reforms in the country. Corruption
destroys good governance and is a nationwide problem.

One of the complex problems that prevented Ukraine from overcoming corruption
was the low institutional capacity and the lack of a system of particular institutions in anti-
corruption. After the Revolution of Dignity, such a system was created, but creating a unique
anti-corruption judiciary was problematic and complicated.

Recent publications review. The issue of the creation and functioning of anti-
corruption institutions and, in particular, the High Anti-Corruption Court of Ukraine was
comprehended in the works of domestic scholars- administrators. Among them: D. Aminov,
0. Bezpalova, Y. Busol, V. Gapotiy, O. Kosytsia, O. Lemak, D. Maletov, M. Melnyk,
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O. Menyailov, I. Miroshnikov, J. Nikityuk, T. Podorozhna, B. Prokopiv, K. Rostovska,
P. Rudyk, V. Trepak, V. Tymoshenko, M. Khavronyuk, A. Khudyk, N. Shaptala,
J. Yurchyshyn and others. But the administrative and legal status of this important anti-
corruption institution needs constant scientific attention due to the active development of anti-
corruption policy. In addition, the post-war reconstruction of Ukraine and the implementation
of the course of European integration require a greater concentration of efforts to eradicate
corruption as a social phenomenon in Ukraine. In this context, the role of the High Anti-
Corruption Court of Ukraine is growing.

The research paper’s objective is to reveal the place of the High Anti-Corruption
Court of Ukraine in combating corruption in public authorities to develop proposals for its
activities.

Discussion. One of the main factors in the spread of corruption in Ukraine is the lack of
a clear and coherent process of reforming the law enforcement and judicial systems; merger of
power and business; undemocratic conditions for the functioning of the party system; non-
compliance with anti-corruption legislation, low level of efficiency of institutions in preventing
and combating corruption, as well as the lack of established cooperation between public
authorities and civil society institutions. After 2014, Ukraine was covered by numerous reforms,
but one of the priority problems as corruption, so most efforts have been made to overcome it.

A characteristic feature of the next stage of anti-corruption reform, which began in
2014, was strengthening administrative and criminal liability for corruption offences and
expanding the system of bodies entrusted with specific tasks and functions in combating
corruption [1]. However, despite all the measures taken and resources involved, no significant
improvement in the fight against corruption has occurred. The public and the international
community have never seen objective verdicts in the most high-profile corruption cases.

The growing public attention to corruption causes Yurchyshyn’s critical attitude
toward Ukrainians to anti-corruption reform and indicates the need to strengthen the reform.
He noted that due to the establishment of anti-corruption institutions and new tools to prevent
corruption, information about corruption has become available to the general public. As a rule,
the only consequence of a corruption crime for an official is public condemnation and a
negative impact on reputation [2]. Given the above, the primary step in conducting an anti-
corruption policy was to create an effective system of anti-corruption justice, in particular, the
creation of an appropriate institution — anti-corruption judges.

Anti-corruption courts as an institution have established themselves on the positive
side worldwide. Foreign experience shows that such an institution is mainly one of the most
effective tools in the fight against corruption. For example, for the judicial systems of Slovakia,
Bulgaria, the Philippines, etc., anti-corruption courts are not a novelty.

To better understand the functioning of anti-corruption courts in foreign countries, it is
advisable to divide them into specific categories conditionally. Thus, A. Slyusar proposed the
following models of specialised anti-corruption courts, namely: individual specialised judges —
individual judges are appointed or appointed by technical anti-corruption judges in courts of general
jurisdiction, while the appeal procedure remains unchanged (Bangladesh, Kenya); courts of the first
instance — a specialised anti-corruption court enjoys exclusive jurisdiction over cases of corruption
crimes with the possibility of appealing its decisions to the Supreme Court (Slovakia, Croatia);
hybrid courts — the anti-corruption court can act as a court of the first instance for some (more
complex) corruption cases, and also serves as an appellate court for other corruption cases that are
heard in courts of general jurisdiction. Appeals against anti-corruption court decisions are filed with
the Supreme Court (Philippines); parallel courts — the system of anti-corruption courts includes both
courts of the first instance and courts of appeal (Bulgaria, Indonesia) [3]. In most of these countries,
judges of the relevant specialised courts are equated with judges of general jurisdiction of the
appropriate level and undergo similar stages of selection.

The idea of creating anti-corruption courts in Ukraine first appeared in the
recommendations of the Organization for Economic Cooperation and Development as one of
the components of anti-corruption reform in Ukraine as a whole. The proposals indicate that
the creation of specialised judges will isolate the National Anti-Corruption Bureau and its cases
from ordinary judges, given the high level of corruption [4, p. 84-85]. Ukraine’s international
partners and domestic anti-corruption NGOs in establishing the HACC were primarily due to
the desire to build an independent, impartial and objective judicial institution that would play a
vital role in the domestic anti-corruption mechanism [5]. The most innovative feature of
HACC is the role of international experts in the selection process.
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According to the Law of Ukraine «About the High Anti-Corruption Court» of
07.06.2018, the task of the national model of the highest level of anti-corruption court is to
administer justice by statutory principles and procedures to protect individuals’ society and the
state from corruption and corruption. Crimes and judicial control over the pre-trial
investigation of these crimes, respect for the rights, freedoms and interests of persons in
criminal proceedings, and resolve the issue of unfounded assets and their recovery into state
revenue in cases provided by law in civil proceedings [6].

HACC cannot be considered solely as part of the judiciary. First of all, it is a critical
element of the domestic anti-corruption mechanism [7, p. 42]. The primary purpose of the
HACC and other aspects of the anti-corruption mechanism is to achieve a state of protection of
the state, public and private interests from such a negative social phenomenon as corruption [8,
p. 36]. The allocation of anti-corruption jurisdiction in Ukraine is natural, conditioned by the
realities of the country’s social development and a well-considered decision to establish an
effective democracy. It is important to understand that the logic of HACC reproduces, in fact,
the logic of creating specialised courts in Ukraine; the idea of the need for their existence in
continental Europe was based on recognising the low potential capacity of courts of general
jurisdiction to effectively deal with corruption offences [9; 10, p. 47; 17]. These ideas and
principles are the basis of the Law of Ukraine «About the High Anti-Corruption Court», which
incorporates internationally recognised trends in the legal status of such a judicial institution.

The Law of Ukraine «About the High Anti-Corruption Court» is a long-awaited and
necessary step in eradicating corruption. This court is hoping for proper consideration of
corruption cases by high-ranking officials. The law is the final mechanism for creating an
effective anti-corruption system. It is an element of the NABU triangle — Anti-Corruption
Prosecutor’s Office — Anti-Corruption Court. The Law regulates the most problematic issues:
the procedure for selecting judges (unrealistic requirements for candidates for judges have been
removed) and the participation of international experts who play a vital role in the selection
process. The court’s jurisdiction is limited to the top corruption cases under investigation by
NABU. Judges will be guaranteed financial independence and personal security [11]. However,
not everyone positively assesses the implementation process of this instance; in particular, it
emphasises the lack of a separate procedural law in this area and others.

The anti-corruption orientation of the HACC and the specific nature of the cases to be
attributed to it were the basis for formulating the official name of the newly established court.
The key role is played by the adjective «anti-corruption», i.e., «aimed at combating
corruption». As we have found, this adjective today has a fairly wide scope. In particular, it is
used in the names of several newly created bodies (for example, the National Anti-Corruption
Bureau of Ukraine, the Specialized Anti-Corruption Prosecutor’s Office), in the names of some
policy documents (anti-corruption strategy, anti-corruption policy, anti-corruption program)
and events (anti-corruption initiative, anti-corruption summit). concepts to denote a set of state
institutions (anti-corruption bodies), regulations (anti-corruption legislation), certain areas,
forms and methods of activity (anti-corruption reform, anti-corruption expertise, anti-
corruption supervision, anti-corruption restrictions), etc. [12]. In all cases, without exception,
the use of the prefix «anti-corruption» is due to the specific legal nature of the object (object,
phenomenon, etc.) and its focus on certain tasks in the field of anti-corruption.

The advantages of creating specialised anti-corruption courts in the scientific literature
are 1) efficiency (consideration of criminal proceedings for high-level corruption in non-
specialized courts is usually significantly delayed; specialised anti-corruption courts, as a rule,
do not have this disadvantage); 2) integrity (ensuring that corruption cases are heard by an
independent and impartial tribunal, free from corruption and the influence of politicians or
other influential figures, as far as possible); 3) jurisdiction (many corruption cases, especially
those involving complex financial transactions or well-thought-out schemes, may be more
complex than other cases pending before many non-specialized court judges) [9; 10, p. 45; 16].
At the same time, the Ukrainian model of the High Anti-Corruption Court is characterised by
issues in its activities, organisation and institutional capacity.

Experts note the main problems in the work of HACC. Yes, the success of HACC
depends on the quality of work performed by NABU and SAP. HACC can pass a conviction
only if investigators find and prosecutors provide sufficient evidence of guilt that will be
beyond «reasonable doubt.» The parties may appeal the decision of the High Administrative
Court to the High Court of Cassation of the High Court because the judges of the High Court
did not go through such an examination process as the judges of the HACC. The number of
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cases may be excessive relative to the number of HACC judges. The situation is complicated
by the fact that HACC judges hold meetings collectively. There are also unrealistic
expectations from the HACC regarding the speedy sentencing of officials. Unrealistic
expectations can lead to justified dissatisfaction if the HACC does not have an immediate
transformational impact [13, p. 9; 15]. Another issue that deserves attention is the
harmonisation of public control over the activities of the Court.

According to V. Solovyov, the most critical problem in achieving positive results in
combating corruption is the improper organisation of anti-corruption institutions, government
agencies and NGOs [14, p. 311]. Developing the scientist’s opinion, we note that it is essential
not only the proper organisation of these institutions but also their proper coordination and
interaction, especially in the exchange of the public and public authorities.

Analysing the activities of the High Anti-Corruption Court of Ukraine, most scholars
focus on characterising its place in the domestic judicial system, researching its tasks,
clarifying the legal nature of its external and internal systemic relations, identifying the legal
nature of its external and internal systemic links ways to improve efficiency. It’s functioning,
etc. At the same time, a whole range of issues that reveal the social purpose of the HACC
outside the judiciary remains out of focus, primarily in the anti-corruption mechanism, an
integral element of which it is currently. In this, we see potential areas for further research.

Conclusions. Anti-corruption courts as an institution have established themselves on
the positive side worldwide. Foreign experience shows that such an institution is primarily one
of the most effective tools in the fight against corruption. For example, for the judicial systems
of Slovakia, Bulgaria, the Philippines, etc., anti-corruption courts are not a novelty. The
Ukrainian model of the High Anti-Corruption Court is also characterised by problems in its
activities, organisation and institutional capacity.

The practice of functioning of the HACC has positive dynamics in anti-corruption cases,
which is confirmed by the low level of violations of procedural norms in the professional activities
of judges during the consideration of issues and the adoption of appropriate decisions. At the same
time, the effectiveness of HACC in preventing corruption in public authorities depends on external
factors, so one of the main tasks of civil society today is to support the independence of the Court
and to avoid pressure on judges suspected or accused of corruption.
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ABSTRACT

The article reveals the place of the High Anti-Corruption Court of Ukraine in combating
corruption to developing proposals for its activities.

The primary step in conducting an anti-corruption policy was to create an effective system of anti-
corruption justice, in particular, the creation of an appropriate institution — the anti-corruption court. Anti-
corruption courts as an institution have established themselves on the positive side worldwide. Foreign
experience shows that such an institution is mainly one of the most effective tools in the fight against
corruption.

The practice of functioning of the HACC has positive dynamics in anti-corruption cases, which is
confirmed by the low level of violations of procedural norms in the professional activities of judges
during the consideration of circumstances and the adoption of appropriate decisions. At the same time, the
effectiveness of HACC in preventing corruption in public authorities depends on external factors, so one
of the main tasks of civil society today is to support the independence of the Court and avoid pressure on
judges suspected or accused of corruption.

A whole range of issues that reveal the social purpose of the HACC outside the judiciary is still
without scientific attention, primarily in the anti-corruption mechanism, of which it is now an integral
element. In this, we see potential areas for further research.

Keywords: corruption, anti-corruption activity, High Anti-Corruption Court of Ukraine, the rule
of law, anti-corruption entities.
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Outer JKYPABEJIB®

KaHAUJAT IOPUIMIHIX HAyK
(Aninponempogcokuii OepircagHull yrieepcumem
eHympiwnix cnpas, m. J{ninpo, Yxpaina)

CYYACHI IPAKTUYHI TPOBJIEMH HEITPABUJIBHOT'O
YKIAJEHHSA IUBIJIBHO-TIPABOBHX 1OT'OBOPIB

JlocnipkeHO Ta TMpOaHAN30BaHO CyYacHI NMPAKTHYHI NMPoGJIEeMH HENPaBUIBHOTO YKJIAJCHHS
LMBIJIbHO-NIPABOBHX JOTOBOPIB. 3a3HAYEHO, 1[0 PO3BUTOK YKPATHCHKOI JIepiKaBH CIIPUSE€ DPO3BUTKY
PIBHONIPAaBHUX MPABOBHX JOTOBIPHUX 3000B’s3aHb, IX YAOCKOHAJICHHIO Ta Y3TOMKEHHIO 3 €BPONEHCHKUMU
CTaHJapTaMH, BPaxOBYIOUHM €BPOIHTCTpAllilHUIA HampsiM pO3BHTKY Hamoi kpaiHun.  Jlorosip €
YHIBEpCAIBHUM IOPHAMYHUAM IHCTPYMEHTOM, [IPaBOBa MPHPOJIA SKOTO IOJIATAE B IPOLIEC] BOJICBHSBICHHS
CTOpIH Ta 3aKpilUIeHHI 1i B yMOBax JOrOBOpY SIK KOHCEHCycy. JloCHiimKeHO, IO MOHATTS JOTOBIp
3HAWIDIO CBOE 3aKpIIUICHHS Yy HAIlOHAJILHOMY 3aKOHOJABCTBI HE TaK JaBHO, IIPOTE 3arajioM BOHO
BUHUKJIO IIE 10 YaciB PUMCHKOT'O IpaBa, a 3 HOro po3BUTKOM yJOCKOHAIIOBAJIOCH.

Haroxomeno Ha 3Ha4YeHHI Ta poii HUBLIBHO-TIIPABOBUX JOTOBOPIB Y CHOTOJCHHI, IO IOJSTAE B
TOMY, III0 BOHH 3aCTOCOBYIOTHCS Yy OLIBIIOCTI cep CyCHIIBHOTO KUTTS Ta JOIOMAaraloTh BHPILIyBaTH
NHUTaHHA Ta 3aJOBOJBHATH TOTpeOu. IIpore 3ayBaskeHO Ha TOMY, IO HE3BAXAOYM HA PO3YMIHHS
3HAYYIIOCTI IMBIIBHO-IIPABOBHUX IOTOBOPIB Ta HASBHOCTI AETAJIbHOI periaMeHTalii TOJIOBHUX IHTaHb
IIOJI0 HUX, HA CHOTOJHI KOHTPAreHTH BCE OJHO JOMYCKAIOTh HU3KY INOMMJIOK, IO IOTIM MaloTh
HETaTUBHI IPaBOB1 HACIIIKH.

[TpoananizyBaBIIM HU3KY MOXIIHMBHX IPoOJieM, sKi 3arajJoM IMOJiNICHO Ha TEXHIYHI Ta MpPAaBOBI,
y3arajJpHEHO, IO TEXHIYHI MpoOneMH (IO SKUX HajekaTh: MOCWJIAHHSA Ha HEaKTyaJbHy HOPMAaTHBHY
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