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THE DOCTRINE OF OFFENSE ENTRAPMENT IN EUROPEAN
CRIMINAL LAW AND IN THE DRAFT CRIMINAL CODE OF UKRAINE:
COMPARATIVE OBSERVATIONS

Ounexcanap Hdynopos, Jmutpo Kamencbkmii. JOKTPUHA MPOBOKAIIII
KPUMIHAJIBHOT'O TIPABOIIOPYIIEHHSA B €BPOIEMCHBKOMY KPUMIHAJIBHOMY
MHPABI TA IIPOEKTI KPUMIHAJIBHOI'O KOJAEKCY YKPATHU: KOMITAPATUBICTCBKI
CHOCTEPEKEHHS. V HaykoBiii cTaTTi 3OiiCHEHO aHANi3 MOJ0XKEHb HPOEKTY HOBOTO
KpuminanmbHOTO KomeKCy YKpaiHH CTOCOBHO IIPOBOKAIifHOI MOBEJiHKM Ta 1i NpaBOBUX HACIIIKIB.
3po06seHo HaroJjoc Ha 3’sICyBaHHI TOTO, HACKIJIBKHA PO3POOHMKAMHM JIOCTIHPKYBaHOTO JOKyMEHTa B3STi 10
yBaru 3700yTKH KpUMiHAJIBHO-NIPaBoBOi JOKTpUHH, npaBosi nosunii €CILI i 3axoHOmaBcTBO YKpaiHu
PO HEeTJIacHi CJIi4i (PO3IIyKOBi) Aif Ta IHIII HEeTJIaCHI 3aX0/H, a TAKOXK UM CIIPHUSTUME BTLICHE Y IIPOEKTI
YHOPMYBaHHS 3a3Ha4eHOI MOBEIHKN BHPIIIEHHIO NIPAaBO3aCTOCOBHUX IpobieM. BusHaueno HanpsiMu, 3a
SIKMMH JIOLUILHO IPOJJOBKHUTH POOOTY 3 yAOCKOHAJICHHS BIAMOBIIHIX MOJIOXKEHb KPUMIHAJIBHOTO IIPaBa.

Takoxx y poOOTI B INOpPIBHSUILHO-IIPABOBOMY PEXHMi BHUCBITICHO 3H00YTKM Ta HEIOJIKH
KPUMiHAJIBHO-TIPABOBUX CHCTEM OKPEMHX €BPOICHCHKUX JAepXkaB y dYacTWHI odimidHOl Ta
MIPAaBO3aCTOCOBHOI periaaMeHTanii iHCTUTYTY HPOBOKalii 3704MHY. 30KpeMa, BCTAHOBJIEHO, IO KOXKHA
JepkaBa, sKa BH3HAJA HAa pPIBHI HAIIOHAIBHOIO KPHMIHAIBHOTO 33aKOHOJABCTBA HENONYCTHMICTh
MPOBOKAIii 37I0YMHY, TAaKOXX PO3poOHMiIa Ta 3aCTOCOBYE Ha MPAKTHII HHU3KY KPUTEpiiB, sIKi HEOOXiIHO
BpPaxOBYBAaTH INPH BHUPIIIEHHI MUTAHHSI HPO MEXi IOmMycTHMOCTi mpoBokamii. Lli kxpurepii moBuHHI
BKJIIOYATH: OOIPYHTOBaHY IONEPEIHEO iICHYIOUY MiJJ03pYy IOJO0 CIIPOBOKOBAHOI 0COOM, IHTEHCHBHICTh Ta
METY 30BHIIIHBOTO BIUIUBY Ha TaKy 0coOy, TOTOBHICTH (CXMIIBHICTB) MiA0YPIOBaHOI 0COOM /10 BUMHEHHS
MPOTUNPABHOTO [isSHHA. BWABICHO CHINBHICTH OUIBIIOCTI 13 3rajlaHMX KpUTEpiiB y mpaBi Ta
NPaBO3aCTOCOBHIH MPAKTHIl JOCII/UKEHNX y CTaTTi Jiepxkas, YoMy crpusie yHidikoBana npaxruka €CITJT
Y 4aCTHHI IOPHUIHOTO 3MICTy Ta KPUTEPiiB HEJOIYCTHMOCTI IIPOBOKAIil.

KoncraroBano, mo odinifiHe BH3HAUeHHS Ta IOPUAWMYHI IIJCTAaBH  KPUMIHAIBHOI
BIANOBITAIIFHOCTI 3a MPOBOKAIII0 KPUMIHAJIBHOTO TIPAaBONOPYIICHHS B3arajii Ta KOPYHIiHHOIO 30KpeMa
3aKpiIIeH] y KpUMIHAJBHUX 3aKOHaX JIMIIE NEsKUX 3apyODKHUX KpaiH. BopHouac kpumiHanbHOMY
3aKOHO/IABCTBY YMMAJIOi KiIBKOCTI €BPONEHCHKHMX JepKaB — MPEACTAaBHHUIb KOHTHMHEHTAJIbHOI CHCTEMHU
npaBa odiniiiHa nediHilis NMPOBOKAIil HEBiOMa, IO BiJMOBIIHAM YHHOM I03HAYAETHCS HA MPAKTUII
npaBo3acTocyBaHHs. KoHcTatoBaHo, 1o nporpecuBHa npaktika €CIIJI akTHBHO BIUIMBA€ Ha PO3BHTOK
IHCTUTYTY IIPOBOKAIil B eprKaBax, sIKi BU3HAIN IOpUcAuKLio nporo Cyny. | HaBmaku: BUSBIECHO, IO B
3aKOHO/IABCTBI OKPEMHUX €BPOICHCHKUX AEPrKaB, Y T.4. MOCTPAASIHCHKUX Ta MOCTCOIIANIICTHYHUX, Y Till Y1
iHIiA ¢Gopmi 30epekeHO 3aKOHOAABYY MOZETh BIAMOBITATBHOCTI a0 JMmIe 3a MPOBOKAILIIO
KOPYIIIIHHOTO 3104iHY, a00 32 MPOBOKAIif0 OyIb-IKOT0 MPOTHIIPABHOTO iSTHHS.

Knwuosi cnosa: nposoxayis 310uuny, niodyprO6anHs 00 3104UHY, HE2lACHI CiOYl (Po3uLyKkosi)
Oii, KOHMPOIb 34 GUUHEHHSM 3N0OHUUHY, EBPONELCbKe KPUMIHATIbHE NPABo, NPOEKM H08020 Kpuminanbrozo
KoOekcy Vkpainu, nopieHAIbHO-Npagosuti Memoo.

Relevance of the study. Legal issues related to crime provocation (or entrapment) are
sensitive, inseparable from the moral and ethical principles of society and is in the worldview,
providing an ongoing search for an answer to the eternal question: does a noble goal justify any
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means used to achieve it? This is a kind of stumbling question, which has bothered lawyers
(and not only them) for many years.

Despite the negative attitude of the European Court of Human Rights (hereinafter —
ECtHR) to provocative behavior of law enforcement officers, which means inciting persons to
commit crimes, the issue admissibility of provocation as a method of counteracting corruption
offenses in particular rises from time to time both in politics and in professional environment.
This is partly due to the idea of the involvement of civil society institutions in anti-corruption
activities as a factor in increasing effectiveness of such activities.

Provocation to commit a criminal offense by law enforcement officers is a direct
violation of paragraph 1 of Art. 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (or European Convention on Human Rights, ECHR), which guarantees
the right to a fair trial. Under Ukrainian law, ECtHR decisions are a source of law and are
applicable to legal relations arising in judicial practice. This circumstance determines the
urgency of recourse to the relevant practice of the ECtHR and, more broadly, to the foreign
experience of criminal law assessment of manifestations of provocative behavior in the
activities of law enforcement agencies.

Currently criminal cases of provoking corruption offenses are rarely initiated in the
national judicial practice, and they reach the stage of sentencing even less often. For example,
in 2018, the number of recorded crimes and the number of persons who were suspected of
committing a crime under Art. 370 of the Criminal Code of Ukraine, have increased and
amounted to 52 and 2, respectively; in 2019, the statistics were similar. According to the
Report on Persons Prosecuted in 2020, prepared by the State Judicial Administration of
Ukraine, no person has been convicted under Art. 370 of the Criminal Code during that period
of time [1]. Despite the frequent cases of provocation of bribery in the activities of law
enforcement agencies, as evidenced by domestic law enforcement practice, inclusion of the ban
in the dissertation of the so called «dead» provisions of the Criminal Code negatively affects
the real picture of crime, including its operational search unit and overall the criminal justice
system in Ukraine.

This presupposes the importance of comprehensive scientific study of problematic
issues related to the grounds of criminal liability for provoking bribery, which will unify, at
least in part, doctrinal and law enforcement approaches to understanding the phenomenon of
provocative behavior in criminal law, and will contribute, including taking into account the
comparative legal analysis, the development of sound author’s proposals aimed at improving
the current model of criminal law protection of the procedure for carrying out official activities
from provocative encroachments.

Recent publications review. Various criminal law aspects of provocative behavior have
been fruitfully studied by such Ukrainian criminal law scholars such as O. Alyoshin,
P. Andrushko, M. Armanov, O. Bantyshev, T. Batrachenko, V. Veretyannikov, V. Hlushkov,
Yu. Hrodetsky, O. Hrudzur, O. Zaitsev, K. Karelov, O. Kvasha, V. Kirichko, M. Melnyk,
I. Mitrofanov, V. Navrotska, V. Navrotskyy, R. Orlovskyy, M. Panov, Ye. Pysmenskyy,
M. Pohoretskyy, A. Savchenko, O. Svetlov, A. Stryzhevska, V. Tyutyuhin, O. Us, H. Usatyy,
P. Fris, M. Khavronyuk, N. Yarmysh and some others. The authors of this research paper have
also addressed specific issues, finding out, among other things, the legal nature of the provocation
of bribery and provocation of crime in general and the criteria for distinguishing it from lawful
measures aimed at exposing corruption crimes, as well as formulating an opinion on the
expediency of introducing the article on liability for provoking a crime as a universal criminal
remedy to provocative behavior of law enforcement officers within the section of the Criminal
Code of Ukraine «Crimes against Justice».

In European criminal law, the phenomenon of provocation of criminal o ffenses has been
studied in particular by F. Herlitz, J. Hubert, J. Kucher, M. Schaeffer, P. Wieser, D. Hill,
S. McLeod, A. Thani, L. Levanon, P. Marutsky, I. Roxin.

Results of the research of the mentioned Ukrainian and foreign criminologists have
been used in a comparative mode during the writing of this research paper. Conclusions
formulated by the mentioned domestic and European authors form a scientific foundation for
solving some complex issues related to criminal liability for provoking bribery from the
standpoint of comparative analysis. At the same time, acquaintance with the relevant doctrinal
developments indicates the lack of a single conceptual approach to understanding the content,
limits of legality and legal features of provocative behavior aimed at artificially creating an
illegal act.
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The research paper’s objective is to determine, within comparative method
framework, legal grounds and implications of the doctrine of offense entrapment in criminal
laws of several European nations as well as in the draft Criminal Code of Ukraine.

Discussion. We should start with reference to the fact that the website of the Working
Group, which is currently developing a draft of the new Criminal Code of Ukraine (version as
of November 14, 2021) and which has formulated a collective position on the inadmissibility
of provocative behavior (in particular by law enforcement), there is one that embodies, so to
speak, an alternative point of view, in an article published in 1998 by one of the members of
the Working Group V. Navrotskyy with the eloquent title «Provocation of bribery as a possible
way to fight corruption» [2]. Also anti-corruption related documents periodically mention such
a tangent to the provocation of crime and a controversial legal instrument as a test of integrity.

Critical analyses of the key elements of proposed article on provocation within the Draft
Criminal Code enables us to express several important observations.

1. Definition of the concept of provocation of a crime provided in Part 1 of Art. 2.5.3 of
the draft needs to be improved taking into account that: a) when provoking a crime, such
influence on a person is not excluded, which is not covered by the criminal law concept of
incitement to crime; b) the purpose of the provocation of the crime, as offered by developers,
will not allow the project to cover provocative behavior of law enforcement officials with the
appropriate definition. Improved Part 3 of Art. 2.5.3 of the project should take into account the
fact that behavior of the provocateur can be regarded as the actions not only of instigator but
also of crime organizer [3].

2. Article 2.4.5 of the draft «Voluntary waiver of an uncompleted crime committed in
complicity» should be supplemented by a separate part, which would reflect specifics of the
voluntary refusal of the provocateur.

3. When improving section 7.4 of the project «Crimes against Justicey, it is necessary to
return to the question of the expediency of including an article on provocation of a crime in this
section, intended for law enforcement officials.

4. When finalizing Part 2 of Art. 2.5.3 of the dedicated to tangent to provocation of a
crime by lawful behavior of law enforcement agents related to detection of crimes, it is
proposed: a) provision on giving a person the opportunity to commit a crime under the control
of law enforcement officials should be replaced by a generalized wording, which will cover
activities that constitute the content of various forms of control over the commission of a crime
as covert investigative actions; b) to include in this norm of the draft Criminal Code a reference
to operative-search measures carried out before criminal proceedings and regulated not by the
Criminal Procedure Code of Ukraine, but by operative-search legislation as well. In case of
relying to the «alternative» proposal to consolidate control over the commission of a crime as a
new circumstance, which excludes the illegality of the act, Part 2 will require exclusion from
Art. 2.5.3 of the project.

Since the issue of determining the limits of legality of the behavior of law enforcement
officers and their agents related to the provocation of the crime is inextricably linked with
normative-legal regulation of covert investigative actions and other covert measures,
finalization of the project in terms of addressing issues related to the provocation of the crime,
requires involvement of specialists in criminal procedure rights and operative-search measures.

5. Non-application of criminal remedies proposed by the project to the subject, which
due to provocation by an official of the law enforcement body has violated criminal law
prohibition on encroachment on the state, unreasonably corresponds to the issue of error (both
legal and factual). As an option of describing harm to the interests of law enforcement in such
a situation can be recognized as a circumstance that excludes the illegality of the act. The range
of encroachments, the commission of which as a result of provocation by law enforcement
officers will exclude the use of criminal legal means, needs to be further clarified.

Overall, such observations could serve as doctrinal roadmap when improving official
texts of relevant Criminal Code provisions.

The second part of this research paper, as mentioned in its title, will cover various
aspects of provocation (entrapment) in several European nations.

1. Czech Republic. Former Czech Prosecutor General Maria BeneSova has previously
suggested one of the oldest ways to fight corruption, namely provocation. As she has
explained, it is quite simple: an agent comes to the official, offers a bribe for certain public
services, the official puts the bribe in his pocket, which actually seals his verdict, as he was
caught at the crime scene. The proposal to use provocations to stop bribery is in the draft stage,
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however, some details have already been made public by the Attorney General. In particular,
officials who have been convicted of bribery as a result of a fabricated provocation will not
face imprisonment, but only immediate dismissal. The question of who will carry out such
operations and what exactly can serve as proof of the crime has not yet been decided. So far,
such a prosecutorial initiative has not been implemented in practice [4].

2. Latvia. In this country, the question of the criminal law significance of provocation
has become, as in some other European countries, including Germany, the subject of critical
analysis on the issue of compliance with the Constitution. Thus, in its decision of May 8, 2000,
the Constitutional Court of the Republic of Latvia stated that such legal regulation of
application (by subjects of operative-search measures) of the model imitating criminal activity
which would keep for special services of the state possibility to incite, provoke the person
cannot be established. Provocation of crimes and other abuses through the application of such a
model label it, in the opinion of the Constitutional Court, as unconstitutional, and the
information obtained as a result of its application is not recognized as evidence, it does not
acquire criminal procedural significance [5, p. 98].

Courts in each criminal case, in which this model has been implemented, must establish
whether there was a provocation, incitement to commit a crime. When such abuse is
established, the information gathered is not considered evidence in the case. Such approach
resembles the mode of inadmissibility of evidence, gathered within operative-search measures
but with the usage of entrapment techniques, as explicitly forbidden by part 3 of Artilce 271 of
the Criminal Procedure Code of Ukraine.

3. Germany. According to the German criminologist K. Ludersen, protecting persons
prone to criminal offenses from the final fall is an abuse, which is incompatible with respect
for human dignity and is contrary to the social objectives of the state [6, p. 220].

Currently, German criminal law does not specify which types of behavior constitute
provocation, much less guide the law enforcer to the limit of legality / illegality of provocation.
Accordingly, some guidelines on the conditions of legality of the provocation are enshrined in
relevant provisions of the criminal procedure legislation of Germany. Indeed, Art. Articles
110a, 110b and 110c of the German Code of Criminal Procedure (StrafprozeBordnung)
regulate procedural status and powers of undercover police agents during the investigation of
certain categories of crimes. Although corruption offenses are not directly mentioned in the
relevant list of acts, at the same time they may be covered by the notion of a crime committed
on a commercial or regular (repeated) basis (Article 110a (1)) [7].

In general, provocation in Germany does not mean inclination of a law-abiding citizen
to commit a crime, but rather the aspiration to force a person who is already preparing to
commit a crime to act under unfavorable conditions and thus facilitate the task of apprehending
and exposing the offender. German lawyers assume that the agent is not punished for
provocative actions, because he directs his efforts not to the final result of the crime, but only
to try to commit it by another person and to prevent more dangerous consequences [8, p. 168].

Thus, it is worth noting the thesis that modern German criminal law insists on the
legality of the method of provocation. According to German lawyers, this approach is due
primarily to the content of Art. 20 (3) of the Basic Law of Germany, which enshrines the
principle of the rule of law (Rechtsstaatsprinzip) in the state, which, in turn, requires effective
criminal prosecution by authorized bodies, but with strict observance of the constitutional
principles of criminal procedure.

Interestingly enough, German courts recognize provocation as a possible violation of
Article 6 of the ECHR, but at the same time oppose the complete ban on provocative activities
in law enforcement practice [9].

German commentators write that the case law of the ECtHR was a catalyst for changing
the approaches of the German Court of Cassation in terms of interpreting the elements and
limits of provocative behavior. In particular, the courts of Germany now also distinguish
between permissible and inadmissible manifestations of provocation, which, accordingly, have
different legal consequences. Thus, provocation is allowed if the accused has previously been
prosecuted (or at least suspected) for illegal acts similar to the one to which the provocation is
applied. In turn, the Federal Constitutional Court of Germany (German:
Bundesverfassungsgericht) draws the line between permissible and inadmissible provocation by
determining the optimal balance for the rule of law between a person’s right to a fair trial (Article
6 of the ECHR) and the public interest in ensuring an effective investigation and punishment of
crimes [10, p. 498].
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It is an interesting fact that judicial authorities of Germany view provocation as
primarily a mitigating circumstance, as the provoked crime is committed under control of law
enforcement agencies; therefore, the public danger in the case of such crime is minimized [11,
p. 11-12].

At the same time, German legal literature has consistently criticized law enforcement
approach in the form of a reduction in the sentence imposed in the event of elements of
provocation. Thus, I. Roxin and P. Makrutsky write that manifestations of both permissible and
inadmissible provocation may serve as grounds for reducing the sentence by the court. At the
same time, establishment by the court of an inadmissible provocation does not lead to special
legal consequences for the provoked person: according to the Federal Supreme Court’s
position, in such case the sentence imposed on the provoked person will simply be significantly
less than the punishment for the crime provoked within reasonable limits [12, p. 174; 13,
p. 256]. And that is it. It is rather obvious that such approach to the differentiation of the order
of sentencing for a provoked crime is difficult to perceive as perfect.

4. Bulgaria. According to Art. 307 of the Criminal Code of the Republic of Bulgaria of
1968 (2000 edition, hereinafter — the Criminal Code of Bulgaria) a person who knowingly
creates a situation or conditions favorable to offer, give or receive a bribe to harm a person who
gives or receives a bribe will be found guilty of provocation of giving or receiving a bribe and
will be punishable by imprisonment for up to three years [14]. This provision refers to an
illegal act in the form of creating externally controlled conditions for the perpetrator to commit
a certain corruption crime.

The norm under study is provided for in Section IX of the Special Part («Bribery»),
though this section is included in Chapter VIII of the Special Part («Crimes against the
activities of state bodies and public organizations»). This indicates not only similarity of
Art. 307 of the Criminal Code of Bulgaria and Art. 370 of the Criminal Code of Ukraine, but
also similarity of the definition of objects of bribery provocation under these codes.

It also follows from the text of the studied foreign prescription that the subject of the
relevant act is general — it covers any person, not just an official. At the same time, the purpose
of the illegal act is formulated differently — it is not to expose the provoked «corruptor», as
mentioned in the disposition of Art. 307 of the Criminal Code; it is about the purpose (the term
«purpose» is used directly in the text of the Bulgarian criminal law provision) of causing harm
to the provoked person. It is obvious that the element of purpose formulated in such way is
broader in its meaning than just the goal of exposing the «corruptor». After all, for example,
the purpose of material or sexual blackmail also seems to be covered by the purpose of causing
harm.

As an interesting fact, under Art. 265 of the Criminal Code of 1951 of the former
People’s Republic of Bulgaria provided for criminal liability of persons who knowingly
created the situation or conditions, which cause the offer or receipt of a bribe in order to further
expose the person who offered or received a bribe [15]. The corresponding wording of the
elements of illegal behavior in content resembled similar prohibitions under the criminal laws
of the former Soviet republics, in particular Art. 171 of the domestic Criminal Code of 1960,
which dealt with the deliberate creation of an official situation and conditions that lead to the
offer or receipt of a bribe, to then expose the person who gave or took a bribe. For his part, S.
Radachynsky rightly points out that this Bulgarian ban on provoking bribes coincided with the
previous article 119 of the 1926 Criminal Code of the Soviet Russian Federation Republic,
which apparently acted as a prototype for the Bulgarian provision. Also interesting, according
to the mentioned author, is that Art. 265 of the Criminal Code of Bulgaria of 1951 (by the way,
as well as the current Article 307) did not limit the range of victims of provocative actions of
the perpetrators, which significantly simplifies the process of investigating bribery provocation
by law enforcement agencies [16, p. 154].

In contrast to the rules that provide for criminal liability for provoking bribery in the
legislation of other foreign countries, Art. 307 of the Criminal Code of Bulgaria in its content
is most similar to Art. 370 of the Criminal Code of Ukraine. The similarity is expressed not
only in the definition of the object of the crime, but also in the description of the features of its
objective side.

According to the Bulgarian Criminal Code, the purpose of provoking bribery is to cause
harm to those who gave or received bribes. At the same time, such formulation of the goal
seems vague, abstract. After all, as T. Batrachenko rightly notes, it is possible to harm those
who gave or received bribes in any way, including exposing such persons, illegally prosecuting
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them, making them addicted, creating artificial evidence of a crime, blackmail, etc. Thus, the
range of possible goals of the provocateur in this case is rather wide [5, p. 100].

Conclusions. Several important conclusions have been elaborated in the course of our
research.

In the context of drafting the new Criminal Code of Ukraine, the question of whether
provocative behavior (especially, but not only by law enforcement officers) requires special
legislation, and if so, what should be the normative reflection of elements of such behavior and
legal actions committed by both provocateurs and provoked persons. As far as we know, the
project has not been studied in depth by criminal law specialists in this part. There is no doubt
that broad professional discussion of the project will help to improve its quality and gradually
improve with the implementation of the best world practices of public law regulation. At the
same time it is necessary to be aware of the fact that formulations of the perspective criminal
law which do not fully consider specificity of counteraction to crime in the conditions are not
completely thought over the force of the laws of Ukraine «On operational and investigative
activities» and the Criminal Procedure Code of Ukraine, may put operational units of law
enforcement agencies in an extremely awkward position, may reduce their work to detect
crimes (especially latent ones) to zero levels.

On the other hand, relevant experience of rule-making, doctrinal substantiation and law
enforcement in the field of counteracting provocative practices in some European countries has
been covered in this paper. In particular, we argue that in cases where the state legalizes
provocative practices in the activities of law enforcement agencies in order to combat various
types of crimes, it (the state) resorts to essentially the same criminal law measures as the actual
violators of the Criminal Code. Thus, the provocateur, even if he acts in an official, state-
authorized status, must be prosecuted on an equal footing with the provoked offender.
Otherwise, the state is allegedly interested in releasing its citizen from fair criminal
prosecution, in releasing him from the obligation to adhere to the principle of the rule of law
and equality of everybody before the law.

Each state, which has recognized at the level of national criminal law the inadmissibility
of provocation of a crime, has developed and applies in practice a number of criteria that must
be taken into account when deciding on the limits of admissibility of provocation. These
criteria should include, inter alia: reasonable pre-existing suspicion of the provoked person,
intensity and purpose of external influence on such a person, willingness (propensity) of the
incited person to commit an illegal act. Commonality of most of the mentioned criteria in the
law and law enforcement practice of the states studied in the dissertation has been revealed,
which is primarily facilitated by the unified practice of the ECtHR in terms of legal content and
criteria of inadmissibility of provocation.
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ABSTRACT
The research paper covers provisions of the draft of the new Criminal Code of Ukraine regarding
provocative behavior and its legal consequences. Emphasis is placed on finding out to what extent the
developers of the researched document have taken into account the achievements of criminal law
doctrine, legal positions of the ECtHR and the legislation of Ukraine on covert investigative (search)
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actions and other covert measures, as well as whether the project will normalize law enforcement issues.
Directions in which it is expedient to continue work on improvement of the corresponding provisions of
criminal law have been defined. Also, the work within comparative legal regime highlights both
achievements and shortcomings of the criminal law systems of individual European countries in terms of
official and law enforcement regulations of the institution of crime provocation. In particular, it has been
established that each state which has recognized the inadmissibility of provoking a crime at the level of
national criminal law has also developed and applied in practice a number of criteria that must be taken
into account when deciding on the limits of admissibility of provocation.

Keywords: provocation of a crime, incitement to a crime, covert investigative (search) actions,
control over commission of a crime, European criminal law, draft of the new Criminal Code of Ukraine,
comparative legal method.
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SCIENTIFIC DEBATES ON THE PREVENTIVE ACTIVITIES
OF AUTHORIZED PERSONS AS PART OF THE METHODOLOGY
FOR INVESTIGATING CRIMINAL OFFENCES AGAINST MORALITY

Mukona €®IMOB, €péonr OMAPOB. HAYKOBI JUCIHYTH CTOCOBHO
MPO®IIIAKTHYHOI JISIJIBHOCTI YIIOBHOBAKEHWX OCIBE SK EJEMEHTY
METOAUKHA PO3CJIIAYBAHHA KPUMIHAJIBHUX ITIPABOIIOPYHIEHb ITPOTHU
MOPAJIBHOCTI. HaykoBa cTaTTs NpHCBSYCHA JOCTI[KCHHIO OKPEMHX NHTaHb METOIUKH
PO3CIIiTyBaHHS. KPUMIHAJIBHHUX IPAaBONOPYLIEHb HPOTH MOPAIBHOCTI. ABTOPU aKIEHTYIOTh yBary Ha
000B’I3KOBOMY BKJIIOUEHHI /10 BKa3aHOI CTPYKTypH TaKoOro eleMeHTa sK HNpoduIakTHdHa AiSUTBHICTH
YIOBHOBA)XEHHX 0Ci0.

3a3HavaeThCsl, MO NpoQilakTHYHA (QYHKIIiST HOBHHHA BUKOHYBAaTUCS HE3AJIXKHO B CIyxOH, 1e
TIpaLioe TOI UM IHIINH IPaBOOXOPOHEIb, Ta BiJ] Oro Iocaan. AKIEHTYETHCS yBara Ha TOMY, IO paHile
KpuminanpHO-TIponiecyanbHU KOAEKC YKpaiHH, MpsMO 3000B’S3yBaB CIIAUOTO 3AIHCHIOBATH HU3KY
3aXO/iB LI0J0 YCYHEHHs NPUYMH Ta yMOB BUMHEHHS NpPOTHIpaBHUX Aiil. Ha >kaib, Ha TaHUH MOMEHT
Takol HOPMH HeMae. ABTOpPHM BKa3yloTh, 1[0, Ha iX JYMKY, YIIOBHOB&KEHI 0coOM, sKi 3miHCHIOIOTH
JIOCYJOBE PO3CIIiAyBaHHA (CNiAYuii, Ai3HaBa4, TPOKYPOP) MOBHHHI 3HAXOAUTH MOKIIMBOCTI, 1100 3pOOHTH
xo4ya O MIHIMYM /IS TIOTIEPEMKEHHS 3a3HAUEHOi KaTeropii KpHMiHAJbHUX INPaBONOPYIIEHb. AJDKe
MO3UIIIT MOPAJIBHOCTI € 6a3UCOM SIK JUUI IPaBOBOTO 3a0e3MeUeHHs IepyKaBy, TaK i B IIIOMY HOPMaITBHOTO
(GYHKIIOHYBaHHS CyCHUIBCTBA.

Bxasyerscs Ha Te, 0 KpUTEpisiMH €()EeKTHBHOCTI KPHUMiHAIBHO-IPABOBUX HOPM JIOCITIKYBaHUX
JISIHB € TIpaBIIIbHE BU3HAUESHHS COLIAIBHOI MOTPeOH, sSKa MPOXOAUTH Pi3HI PiBHI y pe3yibTaTi aHaI3y
e(eKTUBHOCTI HHU3KM HOPM IIPO BiINOBiZaNbHiCTh. Tak, I1e Moxke OyTH BiJ BHIAJKOBHX IMOOJMHOKHX
(axTiB BYMHEHHS KPHUMiHAJIbHUX MPABONOPYIIEHb N0 00’€KTUBHOI HEOOXiJHOCTI, a TaKOX aJeKBaTHE
PO3YMIHHS coLiaJbHOI NOTPeOM TNPABMIBHOIO BH3HAYCHHS NPHPOAU CYCIUIBHHX BiJJHOCHH, IO
IIIAra0Th KPUMiHAIBHO-IIPaBOBil OXOPOH.

Busnaueno HaMOIIBII — XapakTepHI 3axOAW  MPOQINAKTHKKA  JOCTIDKYBaHOI  KaTeropii
MPOTUNPABHUX T mixposainamu HarionaneHoi mominii Ykpainu, 30Kpema: 3IiHCHEHHS BHXOBHOTO
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