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CERTAIN ASPECTS OF THE LEGAL
REGULATION OF JOINT INVESTMENT
INSTITUTIONS OPERATION IN THE EU

Kpucruna Pessoposuu. JESAKI ACIIEKTH ITPABOBOI'O PET'YJIIOBAHHS YIIPAB-
JIIHHA KOMITAHISIMHU CHIJIBHOI'O THBECTYBAHHSA ¥V €C. Ognnm i3 npiopuTeTHUX 3a-
BIIaHb, SIK1 CTOATH Nepea YKpaiHOIO Ha Cy4acCHOMY €Talll, € 30UIbIIEHHS TeMIiB €KOHOMIYHOTO 3pOCTaH-
HS, IO NOTpedye 3aIyueHHs SKoMora OibIIol KITBKOCTI iHBECTHILIH y Pi3HI raily3i HallloHAIbHOI €KOHO-
Miku. OnHiero 3 HaWOLIBII 3HAYMMUX (opM IHBeCTHLIITHOI MiSIBHOCTI B TemepilHii yac B Macmrabax
CBITOBOTO (JiHAHCOBOTO PUHKY € CIILIbHE 1HBECTYBaHHS, SIKE BiIOYBA€ThCS 3 BUKOPUCTAHHIM MEXaHI3MiB
IHBECTHLIHHUX (OHAIB. BaknuBicTh po3BUTKY i€l chepu IHBECTUIIHHOI TisSUTBHOCTI Ui €KOHOMIKH
00yMOBITIOE HEOOXITHICTh NMPOBEJEHHSI KOMIUIEKCHOTO Ta JIETAIBHOTO JOCITIDKEHHS CBITOBOTO JOCBIIY
MIPAaBOBOTO PETYJIIOBAHHS IHCTUTYTIB CIIJIBHOTO 1HBECTYBaHHS.

CrenianizoBaHi oprasizaii, 0 yIpaBIsIOTE aKTUBaMH 0araTb0X iHBECTOPIB, ICHYIOTb y OLIbIIO-
cTi KpaiH y pizHux Qopmax. [lepeBakxHO BOHM NpeACTaBIICHI IHBECTULIITHUMH KOMIIaHISIMH Ta iHBECTH-
uiftauMu oHAamMu. ['0IOBHOIO METOIO CTBOPEHHS 1HCTUTYTIB CIIUIBHOTO iHBECTYBaHHA € e(peKTHUBHE BH-
KOPHUCTaHHS 3a0IIa/DKCHb HACENEHHs IUIIXOM 3alydeHHS X A0 1HBeCTHULiHHOI aisipHOCTI. Lle cmpuse
YTBOPEHHIO 3HAYHHUX KOIITIB JJIs KalliTaJOBKIaCHb B €KOHOMIKY. TaKiMM YHHOM, 1HBECTHUIII}{HI KOMIaHii
MIPOTIOHYIOTH MEXaHi3M, 3a JIOIIOMOTOI0 SIKOTO JPiOHI 1HBECTOPH 00’ €IHYIOThCS, 100 MaTH MepeBaru Big
BEJINKOMACIITaOHOTO iHBECTyBaHH:. |HBeCTUNIHI KOMIaHIT 31ifiCHIOIOTh 3HAYHUH BIUTMB Ha €KOHOMIKY,
[0 BUSBJETHCS y X BIUIMBI HA PHHOK IIHHHUX mamnepiB. [HBecTHIiHI KOMMaHIl, BKIaJal04l KOIITH B
aKwii, CIPHUSIOTH 3POCTAHHIO 1X LiHM, a OTXKe, y TaKui croci0 3abe3nedyeThes JIKBIAHICTD MIHHUX Hare-
piB i OHTOBOTO PUHKY.

V HayKoBiii CTaTTi IPOaHai30BaHO OCOOJIMBOCTI IPAaBOBOTO PETYIIOBAHHS IHCTUTYTIB CIUIBHOTO
iHBecTyBaHHS €Bpocoro3dy. HajaHo BU3HAUEHHS MOHSATTS Ta BUJIB IHCTUTYTIB CIIUIBHOTO iHBECTYBaHHS,
3IifICHEHO aHadi3 Ta BU3HAYEHHS 0COOIMBOCTEH MPAaBOBOTO PEKMMY IHBECTULIIHUX (OH/IB Ta iHBECTH-
LIfHUX KOMIIaHIM Ha PUHKY I[IHHUX narepiB €BpOCOIO3y, a TaKOX IUTAHHS OpraHi3amil ynpaBiliHHS Ta
KOHTPOJIIO 32 JISUTBHICTIO IHCTUTYTIB CHUIBHOTO iHBECTYBAaHHS B IIMX KpaiHaX.

Kntouoei cnosa: incmumym chinbHo2o iH8eCmy8anHs, THEeCMUYINHI POHOU, MPACmU, KOMNAHIA 3
VYRPAGNIHHA AKMUBAMU.

Relevance of the study. One of the priorities faced by Ukraine at the present stage is
the increase in economic growth, which requires attracting as much investment in various sec-
tors of the national economy as possible. One of the most significant forms of investment activ-
ity at the present time on the scale of the global financial market is a joint investment, which
takes place using the mechanisms of investment funds. In particular, in the United States, the
population actively participates in joint investment, its share reaches 70% of the country's fi-
nancial assets and is five times higher than the share of the state [4, 341-349]. The importance
of developing this sphere of investment activity for the economy determines the need to con-
duct a comprehensive and detailed study of the world experience within legal regulation of
joint investment institutions.

Recent publications review. A lot of domestic and foreign scientists studied the prob-
lems of joint investment institutions operation. Such scientists as T.Bilovus, O.Vynnyk,
O.Harahonych, M.Dykha, O.Zinchenko, M.Kotova, O.Kryvenda, S.Krynytsya, N.Kuznetsova,
V.Mamutov, L.Mashkovska, A.Mertens, O.Mykhailyk, S.Naumenkova, P. Perkonos,
V.Polyukhovich, V.Reznikova, O.Slobodian, O.Sushch, L.Furdychko, N.Shapran,
Yu. Shemshuchenko, H. Shovkoplyas, O. Shcherbyna, etc. addressed these issues in their in-
vestigations.
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The article’s objective is to analyze and determine the peculiarities of the legal regime
of investment funds and investment companies in the securities market of the European Union,
as well as to explore the organization of management and control over the activities of joint
investment institutions in these countries.

Discussion Specialized organizations that manage the assets of many investors exist in
various forms in most countries. They are mainly represented by investment companies and
investment funds.

The main goal of creating joint investment institutions is the effective use of the popula-
tion's savings by involving them to investment activities. This contributes to the formation of
significant funds for investment in the economy. Thus, investment companies offer a mecha-
nism by which small investors unite to benefit from the large-scale investment. Investment
companies have a significant impact on the economy, which is manifested in their impact on
the securities market. Investment companies, investing in shares, contribute to the growth of
their prices, and therefore, in this way, the liquidity of securities and stock market is ensured.

It should be noted that individual investors receive significant advantages by investing
money in securities of investment funds:

— due to the placement of investments among the maximum number of industries and
companies, investment funds achieve diversification of investment risk;

— professional managers work on a permanent basis in investment funds, so individual
depositors are deprived of the need to monitor the movement of courses every day and make
current decisions;

— in most countries, the activities of investment funds are subject to strict supervision by
regulatory bodies;

—investment funds create special risk management systems that ensure a high level of
protection of the investor's rights and interests;

— investment funds offer some additional services to clients, including automatic rein-
vestment of dividends, convenient withdrawal schemes, the possibility of exchanging shares of
one fund for shares of another, etc.

On the basis of the research of the history of development and formation of invest-
ment funds in the USA, EU, countries of Asia and Eastern Europe O.Shcherbyna identifies two
ways of creating investment funds in each particular country. The first method is evolutionary,
when, as a result of historical development, entrepreneurs intuitively found the appropriate
organizational and legal forms of joint investment, which gave them a number of advantages
that are unattainable for an individual small investor. So there were prototypes of future in-
vestment funds, there was a class of investors who learned to invest in the securities market,
and, accumulating experience on it, contributed to the formation of rules related to joint in-
vestment through investment funds. Subsequently, these rules were fixed by law. For decades,
the legislative framework for the functioning of the joint investment institutions has been
formed The first way of investment funds' evolving, finding their most relevant forms is typical
for the United States and a number of European countries [8, p. 38].

Another way to create investment funds — in the Asian-Pacific region, Eastern Europe,
including Ukraine, - is to import joint investment institutions. Along with a new set of invest-
ment rules, which differs from the rules of investing in traditional bank deposits, the financial
systems of countries have acquired legislation containing the best standards of joint investment
worked out for decades in countries where this type of financial intermediation arose evolu-
tionarily. As a result, investment funds appeared in a number of countries for a short period of
time, as forms of joint investment [8, p. 38].

Investment funds acquired the largest development in industrialized countries (USA,
Canada, Japan, Great Britain, Germany).

Investment companies first appeared in Belgium in 1822, in the U.S. they appeared in
the late nineteenth century. The first investment companies were closed investment companies.
After the establishment of FRS (Federal Reserve System) in the United States in 1913, which
served as a central bank and influenced almost all institutions of the financial system, the mon-
etary system of the country began to develop, which served as a prerequisite for the rapid de-
velopment of the securities market. In 1924, the first in US open type investment company
(mutual fund) was established in Boston, but the development of these institutions was pre-
vented by the Great Depression (1929-1933). Most companies went bankrupt in the early
1930s, and it was only after the adoption of the Law on Securities (1933), the Law on Stock
Exchange (1934) and the Law on Investment Companies (1940) that the basis for restoring
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investor confidence in joint investment institutions appeared.

After the Second World War, interest in investing into investment companies arose. Of-
fering professional management and diversification of the portfolio of investments to small and
medium-size investors, open investment companies were able to raise significant funds for
investments in the growing stock market.

Exploring Article 1 paragraph 2 of Directive 85/611/EEC of 20 December 1985 “ On
coordination of laws, regulations and administrative provisions relating to undertakings for
collective investment in transferable securities”, joint investment institutions are understood as
institutions, the only area of activity of which is joint investment in securities subject to circu-
lation and/or other liquid financial assets specified in Article 19 (1) of the Directive, which
belong to the funds borrowed from citizens working on the principle of risk distribution and;
certificates of which, at the request of the owners, resold or redeemed, directly or indirectly,
from the assets of these institutions [2].

In addition, European law in providing investment activities operates several other re-
lated concepts: an investment company and an investment firm. From the relevant provisions
of Directive 2004/39/EC of 21 April 2004 “On markets in financial instruments amending
Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Par-
liament and of the Council and repealing Council Directive 93/22/EEC”, it is clear that these
two concepts basically coincide in their meaning and mean any legal entity whose permanent
activity consists in providing one or more investment services to third parties and/or carrying
out one or more types of investment activities on a professional basis [3].

In accordance with Part 2 of Art. 1 Directive 2009/65 EC of 13 July 2009 “On the co-
ordination of laws, regulations and administrative provisions relating to undertakings for col-
lective investment in transferable securities” [10] UCITS fund is an enterprise whose sole pur-
pose is a joint investment of capital received from the public, in securities or other financial
assets defined in Art. 50 (1) of this Directive, acting on the principle of distribution of risks, as
well as an enterprise with shares that, upon request of the owners, must be redeemed or repaid
directly or indirectly from the assets of this enterprise.

UCITS can be established in the following traditional organizational and legal forms
mentioned above: 1) common fund, whose assets are managed by the management company —
contract form; 2) unit trust (the concept of trust law in common law systems); 3) investment
company - corporate form [9, p. 577]. The peculiarity of UCITS funds is that UCITS funds can
be different in their organizational form.

Another important subject of collective investment is depository. In accordance with
Part 1 of Art. 2 Directive 2009/65, Depositary is an institution that has been entrusted with the
obligations listed in Articles 22 and 32, as well as set out in Chapter 4 and Chapter 3 of Chap-
ter 5 of this Directive. Based on these provisions, it is found out that the depository is an inde-
pendent institution from the UCITS fund itself and the investment manager of the UCITS fund,
whose main task of which is to store investors' assets. It is important to note that neither the
manager nor any ordinary brokers acting as the so-called “counterparts” of the fund, can not be
depositories. To protect the rights of investors and more detailed regulation of relations be-
tween the depository and the management company, Directive 2010/43/EU “On organizational
requirements, conflicts of interest, conduct of business, risk management and the content of the
agreement between a depository and a management company” was adopted [10].

The European Social Entrepreneurship Funds (EuSEF) are governed by Regulation
(EU) No. 346/2013 of the European Parliament and of the Council of 17 April 2013 “On Euro-
pean Social Entrepreneurship Funds” [11]. Its norms establish uniform requirements and condi-
tions for joint investment funds managers who intend to use the “EuSEF” designation in rela-
tion to social entrepreneurship funds in the EU, thereby contributing to their functioning in the
EU domestic market. The concept of social entreprenceurship funds provides funds that are
aimed at achieving positive social consequences and solving social problems and setting them
their as corporate goals, unlike conventional investment funds, in which the main goal is to
accumulate profits.

EU legislation, introducing several types of investment funds, thus allows agreeing on
the possibility of raising funds in the economy and, with which it is necessary to agree, at the
same time allows small investors to invest under extremely flexible conditions [7, p. 513].

So, as S. Hlibko proves, existing regulations and current trends in regulation of joint in-
vestment institutions in the EU law indicate diversification of opportunities for investors in
terms of placing their investments in various assets depending on the purpose of placement,
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types of assets, varying degrees of investment risks, terms of placement, which, on the other
hand, allows recipients of various sectors of the economy and social groups to have access to
low-cost non-bank financing. However, the regulation does not abolish the sustainable forms of
supervision, including prudential, over the operation of joint investment institutions and other
participants in the joint investment system, including the right of investors to access relevant
information and independent risk assessment [1].

The wide popularity of joint investment institutions around the world is explained by
the fact that this type of business effectively combines the interests of all parties involved in the
operation of joint investment institutions. It would not have become so widespread if it did not
offer money owners prospects more interesting compared to the alternative ways of placing
funds.

Thus, joint investment institutions offer a wide range of investment directions, and in-
vestors' rights are protected by special laws and regulations for investment funds, the execution
of which is strictly controlled. Joint investment institutions provide their participants with a
sufficient degree of liquidity of securities, which is especially characteristic of open type in-
vestment funds.

The state, in which the appropriate conditions for the operation of investment funds are
created, has an effective mechanism for the development of the securities market, which plays
a significant role in the intersectoral redistribution of capital, increase the stability of the stock
market, stimulate both the internal investment process and foreign investment, contribute to the
empowerment of the state for domestic borrowing. The positive role of joint investment institu-
tions in macroeconomic terms confirms the preferential nature of investment funds taxation (or
lack thereof), which is typical for national legislation of the vast majority of countries.

Conclusions. Summing up the above, it should be noted that in the world practice activ-
ity on trust management of investors' funds is carried out by investment companies and funds,
thus for each country there is a specificity. Joint investment institutions play an important role
in the stock market of developed countries, creating competition for banking institutions, insur-
ance companies and pension funds. Through investment funds, households can realize their
investment opportunities, and corporations, government and local governments mobilize sig-
nificant investment capital. Thus, the economic growth of the country, the increase in the capi-
talization of the stock market and the development of the middle class contribute to the for-
mation of active portfolio investors - investment funds.

Regardless of the national specificity, names and peculiarities of formation, modern
regulation by the national legislation of such institutions, one can distinguish the features by
which they can be classified. JII can exist in the form of both legal entities and without the es-
tablishment of a legal entity. In the first case, investment funds are created as joint-stock com-
panies or limited liability companies. The alternative to them are JII of a contractual type when
capital exists in the form of a monetary complex — joint ownership of investors and is man-
aged by a third party on a trust basis.
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Abstract

The scientific article analyzes the peculiarities of the legal regulation of the joint investment insti-
tutions of the European Union. The concepts and types of joint investment institutions have been defined,
the legal regime and the peculiarities of their activity have been analyzed.

The state in which the right conditions for investment funds are created has in their person an ef-
fective mechanism for the development of the securities market, which play a significant role in the cross-
sectoral redistribution of capital, enhance the stability of the stock market, stimulate both the internal
investment process and foreign investment, promote empowering the state with regard to domestic bor-
rowing. The positive role of co-investment institutions in the macroeconomic context is confirmed by the
preferential nature of investment funds taxation (or lack thereof), which is characteristic of the national
legislation of the vast majority of countries.

Keywords: joint investment institutions, asset management company, investment funds, trusts.
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