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4

BCTYII

Po3B’s3anns mpobisieM kBamidikaiii AiTHb, KOHCTPYKTUBHOIO O3HAKOIO SIKHX
€ Taka O3HaKa S[K 3JICHICTh Ha ChOTOJHI € aKTyaJlbHUM, OCKUIBKH MAa€ BEJIUKE
3HA4YEHHS JUII BCTAHOBJIEHHS HASIBHOCTI CKJIAIIB BIANOBIAHUX 3J04MHIB. Ha
ceoroHi B OcoOmmuBiii yactuHi KK Ykpainu y sIKOCTI KOHCTPYKTUBHOI O3HAaKU
CKJIaJIIB 3JIOYMHIB y IIECTH CTATTIX MEepeadaueHO TaKy O3HAKY SIK 3JIICHICTh. BueHi
y Tally3l KpPUMIHAJBLHOTO IIpaBa Ta IMPaBO3aCTOCOBYl OpraHW HEOIHO3ZHAYHO
pPO3yMIIOTh JOCIHIKyBaHe TOHATTS. [le 0O0ymMOBIIEHO THM, 110 3aKOHOJABEIlb HE
JUTSL BCIX 3JIOYMHHUX JdisiHb 4iTKO BHU3Haudae Horo 3mict y KK Vkpainu, a Ti
TIAyMa4deHHs 3J1ICHOCTI, 10 MICTATHCA Y TEKCTI KPUMIHAIBHOTO 3aKOHY Pi3HATHCS
3a 3MICTOM. 3arajibHe BU3HA4Y€HHs OHATTS 37icHOCTI y TekeTi KK Ykpainu takox
BIJICYTHE. BHacCHIJIOK I1[bOTO PO3’SICHEHHS 3MICTYy JOCHIIKYBaHOI O3HAaKU
3MIMCHIOETHCS, BUXOJSAYM 3 aHai3y KOHKPETHOTO CKJIaAy »3JI0YMHYy Ta 3a
JIOTIOMOTOI0  IHIIIMX OINIHOYHUX TIOHSATh, BHACIINIOK YOTO TIEpea TPaKTUIHUMHU
MpaIliBHUKAMHU CTaBUThCS OUTBINE MUTaHb, HIXK BiAmosiael. [lo3urii BepxosHoro Cymy
VYKpaiHu TakoK HE BIA3HAYAIOTHCS OJJHOCTaMHICTIO. ToMy JUIsl 311HCHEHHS IPaBUIILHOL
KPUMIHAJILHO-TIPABOBOT  KBaJTi(iKallli 3JI0YMHIB, SIKI BUMHSIOTBCS 3a HAasBHOCTI
JOCHIPKYBAHOI O3HAKH, HEOOXIAHO, 1100 MPaBOOXOPOHHI Ta CYAOBI OpraHd Mald
OJTHO3HAYHUU OPIEHTHP MO0 TIyMAYCHHS 3MICTY PO3TIISIAHOTO TIOHSTTS.

JlocmipKeHHSIM OKpEeMHMX MNHUTaHb BH3HAYEHHS 3MICTY MOHSTTS 3JICHOCTI
IPUAUISIIA yBary y CBOIX MpalsiX TaKuX BITYM3HSHI HayKoBIn sk: A.M. baGeHko,
J.0. banob6anora, O.I. bemoa, K.B. bonmapeBa, O.B. bpunsanceka,
C.®. ienucos, JIL.B. lopom, JI.II. €BreeBa, O.O.XKutuuii, [.O. 3iHueHKO,
LI. Jluteun, [.M. Konoryn, M.I. Mensauk, C.M. Mopostok, F.B. Open,
[.B. Cemenorog, O.M. Cokypenko, M.I. XaBpontok, B.B. [1la6aucTuii Ta iHiii.

[Ipore, HEOOXiNHO BIA3HAYMTH, IIO ICHYIOUl HAyKOBI pPO3POOKH MAarOTh
dbparMeHTapHUii ~ XapakTep,  OCKUIbKM  JIMIIE  YacTKOBO  CTOCYIOThCS
JOCITIKYBAaHOTO TOHSATTS, 1, SK MPaBUJIO, MMOB’S3aHl 3 TIYMAuCHHSAM 3JIICHOCTI
BIJIHOCHO JIO CKJIaJy TIEBHOTO 3JIOUMHY. Y *OJIHIH 13 ICHYIOUUX Tpallb 37TICHICTb HE
po3riigagach KOMIUIEKCHO SIK HACKpI3HE KpHUMIHAJIBHO-TIPABOBE TOHSATTS, a
JOCITIJIKYBalach, SIK MPaBWJIO, MiJ TUM YU IHIIAM KyTOM 30Dy, 3aJIEKHO BIiJ
CKJIay KOHKPETHOTO 3JI0YMHY, /e BOHA IepeadadeHa y SKOCTI KOHCTPYKTHUBHOI
o3Haku. Ha nucepramiiHOMy piBHI OKPEMO pO3TJSAyBaHy O3HAKy TaKOX HeE
JIOCITIKYBaB OJCH BITUU3HSIHUM HAYKOBEIIb.

Mertoto nocnimxeHHs1 OyJi0 3’sICyBaHHS MOHSTTS 3J1ICHOCTI, 1 Ha I[1f OCHOBI
po3pobOka mporo3uiiii moao BrockoHaseHHs KK VYkpainum 1 mpakTuku Horo
3aCTOCYBaHHS B YaCTHHI perjaMeHTaIlli BiIMOBIJAIbLHOCTI 32 3JI0YMHU, O3HAKOIO
SKUX € 3JIICHICTb.



Peanizariis moctaBneHOi MeTH 3yMOBUJIA HEOOXITHICTH BHUPIMICHHS TaKHX
3aBJlaHb:

— 3’5ICyBaTH CTaH TEOPETUYHOI PO3POOKH MOHATTS 371ICHOCTI;

— IpoaHali3yBaTH ICTOPUYHI MIJXOAM JI0 perjaMeHTaIlii BiJMOBIIAIBHOCTI
3a 3JJ0YMHH, 03HAKOIO SKHUX € 3J11CHICTD;

— NOCHIIUTH JOCBIJ perjaMeHTaIlii BiIMOBIIAIBHOCTI 3a 3JI0YMHH, 03HAKOIO
SKUX € 3JTICHICTh, Y KpUMIHAJLHOMY 3aKOHOJABCTB1 MOCTPAISTHCHKHUX JIEPHKaB;

— PO3KPUTH TOHSATTA 3JICHOCTI Yy CY4acHOMY KpUMIHAJIbHOMY TIpaBi
Ykpainu;

— JOCHIAATU TOHATTS 3JICHOCTI IIOJO THX CKJIAAiB 3JIOUYMHIB, 1€ BOHA €
KOHCTPYKTHUBHOIO 03HAKOIO;

— BHUSBUTU Ta 3alpOINOHYBaTH BUPILIEHHS CHIPHUX NUTaHb KBamigikarii
3JI0YMHIB, 03HAKOIO CKJIAJIIB SKHX € 3]IICHICTb,

- pO3pOOWTH  MPOMO3MIIT  IMIOJO0  YJAOCKOHAJEHHS  KPUMIHAJIBHOI
BIJIOB1AAJILHOCTI 3a 3JI0YMHH, 03HAKOIO SIKUX € 3J11CHICTbD.

Momnorpadis € mepmuM KOMIIEKCHUM MOHOTpa(gidyHUM JOCIIIKCHHSIM B
VYkpaini, sKe TPUCBAYEHE aHaji3y TMOHSATTS 3JICHOCTI SK HACKPI3HOTO
KPUMIHAJIbHO-TIPABOBOTO  MOHATTA. Y po0OTI CcHOpMYIBOBAHO PsAJ HOBHUX
HAyKOBHUX MOJI0KEHb 1 BACHOBKIB, 30KpeMa:

— c(hopMyJIbOBAHO TMOHATTA «3JIICHOCT» y BITYU3HSHOMY KPHMIHAJIbHOMY
IpaBl: 1€ YMHUCHE CTIKe CIpsIMyBaHHS 0COOM Ha BUMHEHHS OJIHOPIIHMX 32 CBOEIO
CYTTIO ZIisIHb, IO OKPEMO HE CTAHOBJISTH BUCOKOTO PIBHS CYCHUIbHOI HEOE3MEKH 1
HE € 3JIOYNHHUMHU, TIPOTE y pa3l HEOJHOPA30BOTO (CUCTEMATUYHOTO) IX BUMHEHHS Y
CBOIl CYKYITHOCTI JOCATalOTh TOTO PIBHS SKOCTI, KOJU y IIJIOMY JisiHHA HaOyBae
O3HaK 3JI0YUHY;

— TMPOBEJEHO ICTOPUKO-TIPABOBE JAOCHIDKEHHS TMOHATTA <GIICHOCTDY ¥y
naMm’siTKax BITYM3HSAHOTO KPUMIHAJIBLHOTO 3aKOHOJABCTBA, 110 JO3BOJIMUIIO
BUOKPEMUTU Ta OXapaKTEpHU3yBaTH AEB’SITh ICTOPUYHUX MEPIOMIB ii TE€HE3U Ta
pernamenTairii. KoHcTaToBaHo, 110 «3JIICHICTEY Y KPUMIHAJIIBHOMY 3aKOHOJIaBCTBI
yaciB CPCP Oyma permameHToBaHa SK OIIIHOYHA O3HAKa, [0 MOTJa IiISTaTH
pPO3UIMPEHOMY  TIYMAau€HHIO Ta CHOyryBaja JI€BUM I1HCTPYMEHTOM  JUIs
HEOOTPYHTOBAHOTO TPUTITHEHHS JO0 KPUMIHAIBHOI BIIIMOBIJATHHOCTI HIMPOKOTO
KOJia 0C10, 3aJIeKHO BiJ] CyCHIJIBHO-TIOJITUYHOI CUTYallli Ha IEBHUHN Tepioj] Jacy.
A ToMy pO3MillIeHHsI «3JIiCHOCTI» y ctaTTsax unHHOTo KK Vkpainu ciig BBakaTtu
JTAHUHOIO PAISTHCHKOMY TEepioy Yacy;

— 3IIACHEHO JOCIHIJKEHHS OCOOJMBOCTE HOPMATHUBHOI perjamMeHTaIli
BIIMOBIJATBHOCTI 32 3JI0YMHHU, O3HAKOIO CKJIAIB SKHX € 3JICHICTh, Y JeprKaBax
komuiHboro Pansachkoro Coro3y. 3po0JIeHO BHCHOBOK, IO BITYHU3HSIHOMY
3aKOHOJIABIII0 HEAOLUIBHO 3all03UYyBaTH JIOCBIJ 3aKOHOTBOPIIIB A3epOaiikaHny,



binopyci, Bipmenii, I'py3sii, Monnosu, PO, Tamkukucrany ta TypkmeHicTany y
YacTHHI MOOY0BH HOPM 3 KaTEropi€r0 «31CHICThY, ocKiIbku cTaTTi KK nux xpain
Oarato y YoMy BiaTBOpeHO mnojoxkeHHs MopenbHoro KK mms kpain CHJI.
BoaHo4ac MOITBPHAM BBaXKA€ThCS 3aMO3MYUTH JIOCBiJ 3aKOHOJABIIB Kupruspkoi
PecniyOniku Ta PecnyOmiku VY30ekucrtaH 1mogao 1mooyaoBu HopMm OcoOauBoi
yacTuiu KK 6€3 BUKOpUCTaHHS «3JIICHOCTI».

— TMOCWJIEHHO apTyMEHTAIlII0 MPOIO3UIli o0 KBamidikallii oJHOPa30BUX
(bakTiB HEJOTJISAY 3a AUTUHOIO, 110 CIOPUYMHIIIN TSKKI HAcHiIku, 3a cT. 166 KK
VYkpainu, OCKUIBKM HEBIJOMO CKUIBKH Pa3iB JI0 IIbOTO OAThKW BUWHSIIU TOJ10HI
JISHHS, ajie 3aBISKU CHPUSTIUBOMY 30iry OOCTaBUH BOHM HE MPU3BOJIMIH [0
HAaCTaHHS TAKWUX HACHIAKIB. BusHavalbHUM JJ11 pO3B’s3aHHS 11i€l TpoOieMu Mae
OyTH 00’€KT TOCATaHHS Ta HACHIAKK. Y Tepiry dYepry B JaHOMY BHIAJKY
BIJIOYBAETHCS MOCATAHHSA HA HOPMaJibHE ICHYBAaHHSI JITEH Ta CTBOPIOETHCS 3arpo3a
iX HaJexHOMY (I3UMYHOMY, MICUXIYHOMY 1 COLIaJIbHOMY PO3BUTKY, & CHPUYMHEHHS
TSOKKUX HACIIIKIB TIEPETBOPIOE OMHOAKTHUN (PaKT HEOOTISAAY 3a JUTHHOIO Ha
3JI0YMHHE JISTHHS;

—pO3BUHYTO 1[€I0, IO MPU BU3HAYEHHI «3JICHOCT» MPH YXHIECHHI BiA
yTPUMaHHS CJIiJl OpaTH 10 yBaru 4ac, IpoTATOM SKOTO BUHHA 0c00a YXHIISIACh Bij
yTpUMaHHs, 1i cmocid JKUTTA Ta HAABHICTH 1 poO3MIp J0XOAiB. Y pasi
BUIMPABIOBYBAHHS OCOOM BIJICYTHICTIO TOCTIHHOT pOOOTH — HASBHICTIO (haKTy
3BEPHEHHs 0CO0OM y mepioj1 6€3poOITTS 10 OpraHiB ACP>KaBHOI CIYKOU 3aHHATOCTI
JUTsl TIOCTAHOBKY Ha OOJIIK 3 METOIO CIIPUSTHHSA Y TA00p1 migxoasamioi poootu. Kpim
TOTO, € MOXYTh OyTH BHIIagKH, KOJIM oco0a BTpaTtuia OQiumidHUN craTyc
6e3po0ITHOTO y MOPSAKY mependadeHoMy 1. 6 4. 1 cT. 45 3akony Ykpainu «lIpo
3alHATICTh HACEJCHHsD», BHACIIOK JBOPa30BOi BIAMOBHM BiJl MPOMOHYBaHHS
MIAXO0AS11101 poO0TH 3a TTpodeciero (CHeIiaTbHICTIO);

— OOIPYHTYBaHO AYMKy, 10 npu KBamdikamii missaag 3a cr. 391 KK
VYkpaiHu ciij BpaxoByBaTH, IO TMOPYIICHHS BUMOT PEKUMY Y BUTIISAI HETIOKOPU
HaOyBa€e O3HAK «3JICHOCTI» y pa3l BUMHEHHS HEOJHOPA30BO MOPYIIEHb, 3a SKI
ocofa mijmaBanach TMEpPETiYeHUM Yy JAWCIO3UINI  BHUINEHA3BAaHOI  CTATTI
JTUCIUTUTIHAPHUM CTATHEHHSM 1 CaM€ BUMHEHHS OCTAaHHBOTO 3a JIIKOM, SIKIIIO HE
MUHYJU CTPOKH JITaBHOCTI, € MiJICTAaBOI0 MPUTATHEHHS OCOOM 10 KPUMIHAJIbHOI
BIJIMOBIAAIBHOCTI 3a 3a3HAYEHOI0 CTaTTer0. [Ipu YoMy OCHOBHUM, NPU BU3HAHHI
HETOKOPU «3JIICHOIO», Mae OyTh TOM akT, IO A0 3aCYKEHOTO MOIMEPEIHbO
3aCTOCOBYBAJIOCH CTATHEHHS y BHUII TEPEBENEHHS 0 MPUMIIICHHS KaMepHOTO
TUmy (OIMHOYHOI KaMepHu) abo Taky ocoOy Oyio mepeBeneHO Ha OUTBII CyBOpUN
pexxuM BinOyBaHHS TIOKapaHHS, a HE sKach II€BHA KUIBKICTh MONEPETHIX
MOPYIIEHb PEKUMY.

— PO3BHUHYTO TMO3UIIii, 1[0 HAMOUTHIIT ONTUMAIBHUM TUIIXOM YTIOCKOHAJICHHS



ctareit KK Ykpainu, siki MICTSITh NOHSTTA «3J1ICHOCTD» Oy/ie MOBHE BUKIIOYCHHS 3
iX IMCMIO3UIIN PO3IIIAIaHOI KPUMIHAJIBHO-IIPABOBOI KaTeropii, sk TaKoi, 0 y CUITY
CBO€1 €MOLIIMHOCTI Ta BIJICYTHOCTI YITKOTO IPABOBOT'O BU3HAUYEHHS JIUIIE CTBOPIOE
3aiiBl TpyaHouIl mpu mpaBo3zacTocyBaHHi. Ct. 389-2 Ta 391 B3arami AOLIIBHO
Bukmountu 3 Tekety KK VYkpainu, sk Taki, 110 HE BiANOBIIAIOTH IMiJCTaBaM
KpUMiHaJi3alli, a TaKo)X TaKOMY IMPUHLMITY KPUMIHAJIBHOTO MpaBa SIK €KOHOMIs
KpUMIHAJIBHOI pemnpecii;

— BUCJIOBJICHO JAYMKY, ITO JIJIsi KOHCTATAaIli (akTy 11010 HASBHOCTI CKJIa/IiB
3nmounHiB, nepeadbadenux cr. 164 ta 165 KK VYkpainm goctaTHbO YTBOpEHHS
3a00proBaHOCTI 31 CIUIATH ANTIMEHTIB Y PO3MIpi, IO CYKYIHO NEPEBUILYE CyMy
BI/IMOBIHUX TIJIATEXKIB 3a TPU MICSI, Ta MATBEPIHKEHHS 0013HAHOCTI 0COOM PO
HasiBHE pIIIEHHS CYyJQy 1 BIIKPUTTS BHMKOHABYOTO TIPOBA/KEHHS, a TaKOXK
NONEePE/KEHHsI 0CO0H, sIKa HE CIUIayy€e aaiMEHTH, MPO HEOOXIAHICTh BUKOHAHHS
CBOTO  OOOB’SI3Ky Ta  MOXIJIMBICTh  TPUTATHCHHS /O  KPUMIiHAJIBHOI
BIZIMOBIIaTbHOCTI. JlOKa3yBaTW MOMKJIMBICTh OCOOM CIJIauyBaTH NpHU3HAYEHI i
ATIMEHTH TUIIXOM OTPUMAaHHS CBIUYE€Hb MNP0 HASBHICTH Y BIAMNOBiJadYa HOBHX
pedeid, piBHS KUTTS, JOJIATKOBOTO 3apO0ITKY TOIO HE MOTPIOHO;

— PO3BHHYTO MO3UIII0, 10 pi3HUIl MK cT. 164 KK Vkpainu ta cr._183-1
KYnAIl mnonsrae nuiie y nOpolecyalbHOMY TOPSAKY MPUTATHEHHA [0
BIAMOBIAANBHOCTI. [IuTaHHS BHU3HAUEHHS <«BJICHOCTI» YXWJIEHHS BiJ CIUIaTU
aliMeHTiB, BiAMoBiAHO cT. 164 KK VYkpainu, BilHECEHO Ha po3cyJ] OaThbka 4u
MaTepi, Kl HE OTPUMYIOTh HEOOXIJTHI BUIUIATH HA YTPUMAaHHA JITEH, 110 3 HUMHU
OpOXHUBaIOTh. ToAl SK MpU HAsBHOCTI 3a00prOBAHOCTI, CYKyHMHHM pO3MIp SKOi
MEPEeBUIIyE CYMY BIIMOBITHUX IUIATEXKIB 3a IICTh MICSINB, JEpKABHUN
BUKOHABEIb, HAaBITh 0€3 3asBM CTATyBaya, CKJIAaJa€ MPOTOKOJ TMPO BUYUHEHHS
OOp)KHUKOM  aJIMIHICTPAaTUBHOTO IIPaBOIOPYIICHHS, mepeadadeHoro cr1.183-1
KVYnAII, ta Haacunae oro i po3risiay 10 Cyay.
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PO3/ILI 1

3AT'AJIBHI 3ACAIN JOCJIIZKEHHSA
KPUMIHAJIBHOI BIIMMOBIJAJBHOCTI 3A 3JIOYUHHU,
O3HAKOIO CKJIAJIB AKHUX € 3JIICHICTb

1.1. Cran goc/ixKeHHsI MOHSATTS 3JIICHOCTI Y KPUMIHAJIbHO-NIPABOBIM
Jirepartypi

Po3p’s3anns mpobiieM kBamidikaiii AiiHb, KOHCTPYKTUBHOIO O3HAKOIO SIKHX
€ BJICHICTh Ha ChOTOJHI € aKTyaJIbHUM, OCKUIbKM Ma€ BEJIMKE 3HAYCHHS IS
BCTAHOBJICHHSI HAasBHOCT1 CKJIQJIIB BIAMOBITHUX 3JIOYMHIB. AJie BYEHI y raiysi
KPUMIHAJIGHOTO TIpaBa Ta IPaBO3aCTOCOBYI OpPTaHW HEOAHO3HAYHO PO3YMIIOThH
JOCITiKyBaHe TOHATTA. lle oOyMOBICHO THMM, IO 3aKOHOMABEIb HE I BCIX
3JIOYMHHUX JIHb YITKO BU3Hadae Horo 3micT y KK Vkpainu, a Ti TiiymadeHHs
37ICHOCTI, 10 MICTSATBHCS y TEKCTI KPUMIHAJIBLHOTO 3aKOHY PI3HATHCS 3a 3MICTOM.
TrnymadueHHs 3MICTY 3JICHOCTI 3[IHCHIOETHCS, BUXOASUM 3 aHANI3y KOHKPETHOIO
CKJIaJly 3JI0YMHY Ta 3a JOTIOMOTOIO0 1HIIWX OIIHOYHUX TOHSITh, BHACIIJOK YOTO
nepej; NPakTUYHUMHM TpalliBHUKAMU CTABUThCS OUIbIINE MUTaHb, HIXK BIIMOBIICH.
[To3uuii BepxoBHoro Cyay YkpaiHu TakoX HE BIA3HAYAIOTHCS OJIHOCTANHICTIO.
Tomy nu1st 3A1CHEHHS TPABWIILHOT KPUMIHAJIBHO-TIPABOBOI KBai(hikallii 3JI04MHIB,
SKI BYMHSIOTHCS 32 HASBHOCTI JIOCHIJDKYBAaHOI O3HAKH, HEOOXIMHO, 1100
MIPaBOOXOPOHHI Ta CYJIOBI OpPraHd MaJid OJHO3HAYHUW OPIEHTHDP MO0
TIYMau4€HHS 3MICTY PO3TJISIIAHOTO MOHSTTS.

[IpaBunsno 3a3Havae JI.I. Ckpekig, 10 «OAHOYACHE ICHYBaHHS
JlaMeTPAJIbHO MPOTUIICKHUX MO3UIIINA 3/1aTHE Ha MPAKTHUIll MPU3BECTH J0 TOTO, IO
B CXOXKHX BHIAJKaX OpraHd KPUMIHAJILHOI FOCTHIlI YXBaJIOBAaTUMYTh HEOJHAKOBI
pILIEHHS MiJ Yac MPOBEAECHHS KPUMIHAJIBHO-NPABOBOI KBai(ikalii 3a BUMHEHHSA
35mounHiIBY [179, ¢.12], 03HaKOIO CKJIAIiB SKUX € 3T1CHICTb.

Cnig 3a3HaUUTH, 10 OKPEMUM IHUTAHHSIM 3MICTY TIOHSTTS 3JIICHOCTI
OPUAUIIIA  yBary Yy CBOiX TpalsiX TaKWX BITYM3HSIHI HAyKOBII  SIK:
A.M. ba6enko [5], O.1. benosa [8], K.B. bornmapesa [10], O.B. bpunzanceka [13],
JI.B. Hopom [52], J.IT. €pteena [57; 58], 1.O. 3inuenko [67], L.I. JlutBun [102],
[.M. KomotyH [86], M.I. Mensruk [116], C.M. Moposiok [112], FO.B. Open [139-
141], O.M. Cokypenko [186], M.I. XaBpontok [226] Ta iH1Ii.

[Ipore, HEOOXiTHO BIA3HAYMTH, IO ICHYIOYl JOCHI/DKEHHS MAaloTh
dbparmeHTapHUll XapakTep, TOOTO TUTBKM YaCTKOBO CTOCYIOTBHCSI JTOCIIIKYBAHOTO
MOHSATTS, 1, IK MPABWIIO, TIOB’sA3aH1 3 TIIYMA4€HHSIM 3JIICHOCT1 BIZHOCHO JIO CKJIaTy
MEBHOTO 3JI0YMHY. Y JKOJAHIM 13 ICHYIOYMX TIpailb 3JICHICTh HE PO3IJIsIaliach



KOMIUIEKCHO SIK HACKpi3HE KPUMIHAJIBbHO-IPABOBE MOHATTS, a JOCIIIKYBalach, sK
OPaBWIO, MiJl TUM YW IHIIMM KyTOM 30Dy, 3@JI€KHO BiJ CKIaAy KOHKPETHOTO
37I0YMHY, 7€ BOHA Iepe0aueHa y SKOCTI KOHCTPYKTHUBHOI O3HAKH.

AHaJli3 HayKOBOi JITEpAaTypu 3 KPUMIHAIBHOTO IIpaBa CBITYUTH, IO
npoOJIeMH1 MUTaHHS, KOTP1 CTOCYIOTHCS MOHATTSI 3JIICHOCTI, HEe OyJIM CaMOCTIHUM
00’€KTOM KOMILUIEKCHOTO Ta CHUCTEMHOTO KPUMIHAJIBHO-IIPABOBOT'O JOCIIIKEHHS.
Oxkpim Toro, B YKpaiHi, a TaKOX y >KOJHIN 13 KpaiH kojuiiHboro CPCP 3micHIiCT
HE po3msigainach y JUCEpTAllifHOMY JOCHIKEHHI SK HAacKpi3Ha O3Haka,
nependadeHa y TeKCTI KpUMIHAIBHOTO 3aKOHY.

ToMy po3risiHeMO SIKUM YMHOM BITYM3HSIHI BUEHI PO3YMIIOTH «3JICHICTBY» Y
3JI0YMHAX, JI€ 1I€ MOHATTS BUKOPUCTAHO Y SKOCTI KOHCTPYKTMBHOI O3HAKH CKJIaay
3JIOYMHHOIO JISTHHA.

CrocoBHO 3504unHy, nependadeHoro ct.164 KK Vkpainn «YXuneHHs Bil
CIUIATH aITIMEHTIB Ha YTPUMAaHHS [IT€W» MOHATTA «3JIICHUID» Yy KpHUMIHAJIbHO-
MPaBOBIH JITEPATYPl XapaKTEPU3YETHCS MO-PI3HOMY.

Taxk, JI.B. Jlopom BBaxkae, 1110 3/1ICHICTh YXHJICHHS MOTPIOHO MOB’S3yBaTH 3
HOTO TPUBAIICTIO (TPH MiCsIll i O1sbIe) a00 CHCTEMATHYHICTIO (TTIOBTOPEHHS HOTO
HE MEHIIIE TPhOX pa3iB 13 MPOMIXKKOM Hacy HEe MeHIIe TphoX Mmicsuib) [52, 10-11].
ToOTO «3MICHICTH» BHU3HAYAETHCSA CIPSMOBAHICTIO Ha HECIUIATy aliMEHTIB 3
YITKOIO MPUB’A3KOI0 JO0 HU(PPOBUX KPUTEPIIB.

M.I. MenbHUK BBaXae, IO «IPO 3JICHUW XapakTep YXUICHHS MOXYTh
CBIJUUTU TPUBAIICTb YXWJICHHS, MPOJOBKEHHS YXWJICHHS MICJS HONEPEeIKEHHS
IpO HEOOXITHICTh BUKOHAHHS CBOrO OOOB’SI3KYy Ta MOJKJIMBICTh KpPHUMIHAJIBHOI
BIJIMOBIIAJIBHOCTI 3 OOKY CyIJi, JEp>KaBHOTO YHM TMPUBATHOTO BUKOHABIIA,
HEOJIHOPAa30B1 3BEPHEHHS MOTEPIIJIOT0 Y 1HIIUX OCIO J0 BUHHOT OCOOU 3 IBOTO
npuBoay touio» [116, 520]. Lleit BueHMii B3arajai He HABOJAUTH YITKUX KPUTEPIiB
BU3HAHHS «3JIICHOCTI», a Ia€ JIUIIE MPUOIN3HI OPIEHTUPH.

O.1. benoBa, Hajar0uM y CBOEMY IUCEPTALIAHOMY JTOCHIPKEHHI KPpUMIHAILHO-
MPAaBOBY XapaKTEPUCTHKY CHUCTEMH 3JIOYMHIB MPOTH CIM’1 Ta HEMOBHOJITHIX, MiCIIs
y3arajabHeHHST 224 KpUMIHQJIBHUX CIOpaB, 3a SKUMH cydamMd ABTOHOMHOI
PecniyOniku Kpum BuHeceHo oOBMHYBanbHHI BHpoK 3a cT. 164 KK 3pobuna
BHCHOBOK, 1110 Ha O3HAKY 3JIICHOCTI BKa3y€ CYKYMHICTh SKHAHMEHII JBOX OOCTaBUH —
MOMNEPE/KEHHsT JEp>)KaBHOTO BUKOHABLA Ta 3HAYHAa cCyma 3a00proBaHOCTI, IO
yTBOpWJIaCS BHACHIJIOK [ISHHS 3000B’s3aH0i ocobu [8, 106]. Ilicns yoro
JUCEPTAaHT NUCKYTy€ 3 TMPHUBOIY TOTO, SIKI yXWJICHHS CIiJi BBa)XAaTHU 3IICHUMH,
MPOTE BU3HAYCHHS TOHSITTS «3JIICHOCTI» HE HABOJUTD, & JIMIIIE POOUTH BUCHOBOK,
mo «icHyBaHHA y aucno3uilii cr. 164 KK omiHOYHOTrO MOHSTTS «3JICHE» 100
YXWJICHHS BIJ] CIUIATH allIMEHTIB Ta TAYMA4€HHs HOTO CyJaMu 4yepe3 CYKYIHICTb
00CTaBHH IIOJO0 KOXKHOI OKpEeMOi KPUMIHAJIBHOI CIpaBH CJI1Jl BU3HATH TaKUM, IO
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BIANOBIIa€ TOTpebaM KPUMIHAIBHO-TIPABOBOI OXOPOHHM MAaNHOBHX CIMEHHHX
BimHOCUH» [8, 108]. ToOTO BUeHA HE /la€ BUSHAYCHHS TMOHATTS «3JIICHOCTI» Ta HE
HABOJUThH YITKUX KpPUTEPIiB ii BCTAHOBJIEHHS, MPOTE CXBAJIbHO CTABUTHCA N0 ii
PO3MIIIEHHS Y CKJIaJi 37I04uHYy, nependadenoro cr.164 KK Ykpainu, Tomy Mu He
MIITPUMYEMO 1i TTO3UITIIO.

[.O. 3iHueHKO BBaXkae, 110 3JIICHE YXWICHHS — 1€ TPUBAJE, CUCTEMaTUYHE 1
HaIOJICTJIMBE YXUJICHHS B1Jl BUKOHAHHS BIJIMOBIAHOTO 00OB’ 3Ky, BUMHEHHS OY/1b-
SIKUX JisTHB, CIIPSIMOBAaHWX HAa HEBUKOHAHHS pIIICHHS cyny. BoHa Takok BBaxkae,
IO MPHU BUPIMICHHI MUTAHHA MPO 3JICHICTh YXWJICHHS 3 SCYBaHHIO MiJISTalo0Th
Taki 00CTaBMHM: Yac, 13 SKOTO0 BHHHUW CTaB YXWJISATUCS BiJ CIUIATH AJTIMEHTIB;
HOro croci0 )KUTTA MPOTATOM I[LOTO Yacy; HasABHICTh TUMYACOBHUX JIOXOJIB; (pakT
3BEpPHEHHS IUIATHUKA aJIMEHTIB JO ULEHTPY 3alHATOCTi, SKIIO BiH OyB
0e3po0iTHuM, Ta iH. [67, 51]. CkiagHICTh PO3YMIHHS TOYKHM 30pYy L€l BUEHOI
MoJIirae 'y TOMYy, IO BOHAa YITKO HE PO3MEXKOBYE, IO BOHA PO3YMI€ ITiJl
(TPHUBATICTIO», «CUCTEMATUUYHICTIO» Ta «HAIOJICTIMUBICTIO», OCKIJIBKU 1X 3HAYCHHS
y IEeSIKUX MOMEHTaX MOJKE CITiBIAJaTH.

I, mapemri, J[.I1. €BTeeBa 3a3Hauae, mo y cr.164 KK Ykpaiau BcTraHoBIeHO
JIBa BUJIM JisiHB: 1) 3J1iCHE YXWJIEHHS BiJ CIIJIATH BCTAHOBJICHUX PIIIEHHSAM CYIY
KOLITIB Ha YTpUMaHHS JiTeld (aJIMEHTIB); 2) 3JIICHE YyXWUJIEHHS OAaTbKiB BiJl
yTpUMaHHS HEMOBHOJIITHIX a00 Hempane3fgaTHUX MITed, 1o nepedyBaloTh Ha iX
ytpumanHi. [l{ogo Takoro MisHHS, SK yXWJEHHS BiJ CIUJIATH aJIIMEHTIB, O3HaKa
371ICHOCTI HaOyJia BU3HAUEHOTO 3MICTY, OUIbIlIe TOTO, BOHA CTajda OOYHMCIIIOBATUCS
MaTEeMaTUYHO TICJS BKJIIOYEHHS MPUMITKH J0 po3rsimanoi crarti. [Ipote 1miero
MPUMITKOIO HE 10 KiHIS Oyly BUPIMICH] TPOOJIeMH, MOB’s3aHl 3 TIIyMadeHHSIM
OI[IHOYHOTO TOHATTS, AK€ B HIM 1l€ThCsS JMIE TPO YXWIEHHS BiJ CIUIATH
anmmMeHTiB. Ha chOrofH1 37ICHICTh SK O3HAaKa YXWJIEHHsSI OaTbKiB BiJl yTpUMaHHS
JIITEH TaK 1 3aJIMIIUIACS OLIHOYHUM HOHATTIM [58, 119-120].

Buznauenns monsattd «3micHocTi» JI.II. €BTeeBa HE HABOIWUTH, a JIHIIE
pOOUTH BUCHOBOK, IO «IHKPUMIHYBaTH OCOOI1 3JTICHE yXWJICHHS BijJl yTPUMaHHS
BOYEBHUb MOXJIMBO JIMIIIE y pa3l MOBHOTO ab0 CHUCTEMATHYHOTO HEBUKOHAHHS
BIIMOBIAHOTO 000B’s13Ky» [58, 122].

OTxe, XKOJEH 3 BHIIEHABEICHUX aBTOPIB HE 3alpOTOHYBAaB BJIACHOTO
BU3HAUYCHHSI «3JIICHOCTI» SIK y IIJIOMY, TaK 1 HE HaJlaB YITKUX MPOMO3HUIIIH 100 ii
TIYMA4eHHS Y PO3TISAaHOMY 3JIOUHHI.

CtocoBHO MNpoOJieMH TIYMAu€HHS TOHSTTA «3JiCHOCTI» y cT. 166 KK
VYkpainn «35micHe HEBUKOHAHHS OOOB’S3KIB TO JIOTJISAY 3a JAWTHHOIO abo 3a
0co0010, MO0 SKOi BCTAHOBJIEHA OMiKa YW TiKiayBaHHs», TO L.I. JluTBuH,
cripoOyBaBIIIM PO3B’SA3aTH 110 MTPOOIEMY JIMIIIE JIAIIOB BUCHOBKY, IO M1 37ICHUM
HEBUKOHAHHSM OaThbKaMmH, OIKyHAaMU 4YHM TIKIyBaJbHUKAMH OOOB’SI3KIB TIO
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JOTJISIY 332 TUTUHOIO 200 0C00010, MIOA0 AKOI BCTAHOBIIEHO OIIKY Y MIKJITyBaHHS,
HEOOX1IHO pO3yMITH O€3IsUIbHICTh OAaThbKiB, OMIKYHIB YU MIKIYBaJbHHUKIB 00
BCTAHOBJICHOTO 3aKOHOM OOOB’sI3Ky 10aTH Ta MIKIyBAaTUCA MPO 370POB’S JUTHHH,
i1 Q13u4HUi, TyXOBHUNU Ta MOPAJIbHUN PO3BUTOK, SKIIO III OCOOM MOTJIH aje He
BUKOHYBAJIM MOKJIAJACHUX Ha HUX OOOB’S3KIB 1 SKIIO 1€ MPHU3BEJIO J0 HACTaHHS
TSOKKUX HachiakiB. HeBukoHaHHA OOOB’SI3KIB MO JOTJISAIY 3a JAUTHHOIO, IO HE
MPU3BEJIO JI0 THKKUX HACTIJKIB, 3arpokye OaTbkaM MaKCHUMYyM I1030aBJICHHSIM
0aTbKIBCBKUX TpaB. 3JIICHE HEBUKOHAHHS OOOB’SI3KIB MOXE MPOSBIATHCS, Ha
nymky L1. JIuTBuHa, Hanpukiaj, y 3aluilleH] TUTUHU OaTbKaMHu, a OMIKYHaMHU 4d
MIKJIyBaJbHUKAMU — TMIIONIYHUX 0€3 Harisay 1 HEeoOXiAHOI MaTepiabHOi
JIOTIOMOTH, a00 Y HEBUKOHAHH1 OKpEMHX 00O0B’SI3KIB IO JIOTJISAY 32 HUMH, SIKI BOHH
3000B’s13aHI BUKOHYBAaTHU 3T1JIHO 3 YMHHUM 3akoHogaBcTBoMm [102, 111]. ToOGTo
aBTOp HE TUIBKM HE HABOJUTHh BU3HAUEHHS «3JICHOCTD», ajleé i HE BCTAHOBIIIOE
YITKUX KpPUTEPIiB PO3MEKYBAHHS <«BJICHOIO» Ta MPOCTOr0 HEBUKOHAHHS
000B’s3KIB TIO JOTJISIAy 3a JUTHHOI, a JUIIe TOB’si3ye (akT 1 BU3HAHHA 13
HACTaHHSAM TsDKKUX HACIAKIB, IO 1 Tak 3a3HayeHo y aucnosuiii cr.166 KK
Ykpainu.

Haromicte M.I. MenbHUK BBaXkae, 1m0 «0OCTaBUHAMHM, SKI BKa3ylOTh Ha
3JIICHUM XapakTep HEBUKOHAHHS OOOB’S3KIB MO JOIISIAY 3a JIUTHHOK MOXKYTh,
30kpeMa, OyTh HMOro TpHUBAJICTh, CHUCTEMHICTh, 0araropa3oBiCTh, a TaKOX
HEOJHOPA30B1 3BEPHEHHS NPEJACTaBHUKIB BJIaJId, OCBITHIX, MEAUYHUX Ta 1HIIMX
3aKJa/iB, OPTraHiB OMIKKA Ta MIKIyBaHHSA, TPOMAJSH 3 MPHUBOAY HEHAJIEKHOTO
BUKOHAHHS 3a3HAUYCHUX BHUIE O000B’s3kiB» [116, 523]. Buenmii mnoB’s3ye
BU3HAYECHHS «3JIICHOCTI» 4Yepe3 CTIMKICTh, TPUBAIICTh Ta MOBTOPIOBAHICTH (DAKTIB
HEJIOTJISAY 3a JIThbMU Ta HE Ja€ 4YITKOi BIATOBIAL, YA MOXEe OyTH 3JIICHUM
OJIHOpPa30B€ HEBUKOHAHHS OOOB’SI3KIB, 10 CIPUYUHUIIO TSXKKI HACHIIKH, X04a Y
CYJIOBI MpAKTHUIl TPAIUISIOTBCA BHUIIAJIKU 3aCy/DKEHHS BHUHHHX OCI0O 3a Taki
nissHHg. Hanpuknaa, y pasl BUNAAIHHSA JUTUHM 3 BIKHa 0araTornoBepXOBOIO
Oynuuky. He 3aBxnu Taki BUNAJKUA TPAIUSIIOTECA TUIBKH Y HEOJIAromoydHHX
CIM’sIX.

A na nymky JI.Il. €BTeeBOTl N BU3HAHHS CKIIATYy 3JI0YMHY 3aKIHYCHHM Yy
ct. 166 KK VYkpainun HeoOXimHMMH € HaOyTTs NisTHHSM O3HAKH 3JIICHOCTI Ta
HACTaHHS TSHKKMX HACHTIJKIB, TPUYOMY TMHTAHHS TPUTATHEHHS BHHHOI OCOOM 10
BIJIMOBIJIAJIBHOCTI 32 II€I0 CTATTEIO 3AJIEKUTh Bl pO3CYAY CYAY, KU BUPIILILY€E, YU
€ 11 Aii 3J71CHUMH, a TaKOK YM MOJKHA T1 200 1HII HACTIIKH BBaKATH TSHKKUMU [58,
126]. ToOTO aBTOp BIAHOCUTH BH3HAUCHHS IMOHSTTS «3JIICHOCTI» Ha PO3CYJ CyAdy,
I0JI0 KOKHOTO KOHKPETHOTO BHUIIAJKy HEBHUKOHAHHS OOOB’SA3KIB MO JOTJIALY 32
JUTHHOI, 000B’SI3KOBO Yy MOEIHAHHI 3 TSKKHUMH HACIHIJKaMH, IO TepeadadyeHo
CKJIAJIOM BIJIOBIHOTO 3J0YMHY. AJie BUY€HA HE 3a3HA4a€, YU MOXYTh OyTH
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BHUITAJKU TAKOI'0 «3J1ICHOIO HEBUKOHAHHS» O€3 3aMOAISIHHS TSHKKUX HACIIAKIB, YUM
y TaKOMY pa3i BOHO Oyze BIIPI3HATHUCH BiJl MPOCTOTO HEBUKOHAHHS 00OB’SI3KIB MO
JOTJISIY 3@ IUTHUHOIO.

V ixmmnit cBoiit myo6mikarii J[.I1. €BTeeBa BualIsIEe KpUTEPIi, K B CYyKYITHOCTI
CBIIYaTh MPO 3JICHICTh HEBUKOHAHHS OOOB’S3KIB: a) KIJIbKICHO-TEMITOpaIbHUN
(00’€eKTUBHUM) KpUTEPid, IO BHUPAKAETHCA y 3HAYHIM TpPHUBAJIOCTI B 4acl,
CHUCTEMAaTUYHOCT1 YXWJICHHS BiJ BUKOHAHHS OOOB’S3KIB MO JOMISIAY; 0) sIKICHO-
pemsuiiHui  (Cy0’e€KTHBHHI) KpUTepid, SKUN BHUABISETbCA B Oaify:koMy
CTaBJICHHI OaTbKiB J0 JUTHUHHU, CBIJOMOMY TIOCTaBJCHHI (3aJIMIIEHHI) X Y
HECHPUATINBI YMOBH, 32 SKMX MOKYTh HACTATH TsDKKI HACIIJIKH, a00 K CBIIOMOMY
3aMHATTS TMACHBHOI MO3HUIIT IIOJ0 MpoOJieM AUTHHU abdo migomiyHoro [57, 230-
231]. Lli xpurepii € CIyIIHUMH, ajleé BOHM BHUKIIOYAIOTh HASABHICTH CKJIaay
PO3TJISIAHOTO 3JI0YHMHY Y pa3l OJJHOPA30BOI0 HEBUKOHAHHS 00O0B’A3KiB IO JOTJISTY
3a IUTUHOIO, 110 MPU3BEJIO 0 3aNOISTHHS TSHKKUX HACTIIKIB.

Kpim Toro, ciiji KOHCTaTyBaTH, 110 3MICT MOHATTS «3JICHOCTI» y cT.164 Ta
cT. 165 BiApI3HAETBCA 3a CBOEI CYTHICTIO 31 3MICTOM «3iicHOCT» y 166 KK
Ykpainu.

O.1. Benoga 3a3Hauyae, 11O 1€ MOHSITTS € OI[IHOYHUM 1 Ma€ BPaxOBYBaTUCS Y
KOXXHOMY OKPEMOMY BHIIAJIKy 3aJ€KHO Bl (PaKTUUHUX 00CTaBUH BUMHEHOTO. [1po
3MICHUN XapakTep 0e3isUIbHOCTI OaThKIB, OIMIKYHIB UM MIKIYBAJIbHHUKIB, 30KpEMa,
MO>K€ CBIJUMTH HEHAIaHHSI HOBOHAPOXKEHI TUTHUHI HEOOX1THOTO XapuyBaHHs, HE
3MIIMCHEHHS 32 HEIO TITE€HIYHOTO JOTJISINY, 3alUIIeHHST 0€3 MOTJsiAy Ha TPUBAIUN
yac MajoiniTHix nite Tomo [8, 112]. ToOTo «3micHICTE» TMOB’A3Y€ETHCS 3
TPUBAJICTIO y Yaci BUNHIOBAHOTO CYCIUIBHO HEOE3MEUHOTO JTiSTHHS.

CrtocoBHO ojHI€T 3 (hOpPM YXHIICHHS BiJl BiJOYBaHHS MOKApaHHSA y BUTJISAIL
oOMexxeHHs BoJI1, 1110 nependadeHo 4. 1 cr. 390 KK Ykpainu, — 3711CHOTO yXUICHHS
Bil po0iT, Ha nyMKky FO.B. Opna, 37micHUM € Take yXWJIEHHA BiJl poOiIT, IO
MIOB’sI3aHE 3 MPSIMOIO, BIAKPHUTOIO, IEMOHCTPATUBHOIO BiIMOBOIO 3aCYIKEHOTO BiJl
BUKOHAHHS IOKJIAJEHOI0 Ha HbOTO OO0OB’A3KYy IMpaloBaTd abo 3 TPHUBAIUM
(bakTHYHUM yXWJIEHHSM HWOTO BiJl pOoOOTH, HAMPUKIAJ, MUISXOM CHMYJISIIT
XBOPOOH, HEBUXOJOM Ha poOOTy 0€3 MOBAKHUX NMPUYMUH, BUNHEHHSIM MPOTYIIIB Ta
IHIIMX HEOJIHOPA30BUX MOPYIIEHb TPYAOBOI AUCLMILIIHY, 3’ IBJICHHSIM Ha poOOTYy B
HETBEPE30MYy CTaHl TOUIO. 3JIICHUM XapakTep YXWICHHs BiJ pOOIT y KOXHOMY
KOHKPETHOMY BHUMAJKY BCTAaHOBIIOE CYyJl 3 YpaxyBaHHSM XapaKTepy 1 TpUBaJIOCTi
MOpPYILIEHb, HEOJTHOPA30BOCTI iX BUMHEHHS, 3aCTOCYBaHHS 3a paHillle BYMHEHI
MOPYILEHHS 3aX0/IiB CTATHEHHS .

! Open 10.B. ITpouecyanbHa 31iHCHEHHICTD NEPECTilyBaHHs SIK TIPUHIMI KPUMiHAII3allii TisHb IIPOTH HOPMAJILHOT
TiSTTHHOCTI OPTaHiB 1 YCTaHOB MEHITEHIIapHOT Ciry>k0n Ykpainu. [Ipasosa ingpopmamuxa, 2015, Ne 2. 79-87.
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A O.B. bpunzancpbka, AOCHIAMBIIM OKpemi mpoOieMu KBamiQikarii
yXUJIEHHS BiJ BiAOyBaHHS IOKapaHHS y BUII OOMEXKEHHS BOJI Ta IUIAXH iX
pO3B’sI3aHHS JINIIUIAa BUCHOBKY, IIO 3JICHOMY YXWJIEHHIO BiJl pOOIT BJIaCTUBI
BIIKPUTICTh Ta JEMOHCTPATHUBHICTH BIJAMOBH 3aCy/PKEHOTO BiJ] BHUKOHAHHS
000B’s13Ky, mokiaaeHoro Ha Hporo ct. 59 KBK Vkpainu. Kpim 1woro, npu
BU3HAUYCHHI 3JIICHOCTI JISTHHA BPaXOBYEThCA XapaKTep Ta KIJIbKICTb BUMHEHHX
paHillle TOpYIIeHb Ta 3aCTOCYBAHHS 3aXOJIB CTATHEHHSA, HAKJIAJEHUX 3a IX
BUMHEHHSA. YXWJIEHHS 3aCy/DKCHOTO BIJ poOOIT MOXKE BHpPaXaTUCh Y
HEOOIPYHTOBaHIM BIIMOBI Bl BUKOHAHHS pOOOTH, MPOTyJax, MOsiBI Ha poOOTI y
CTaHl aJKOTOJILHOTO a00 TOKCUYHOIO CI’SIHIHHS Ta 1HIIMX MOPYUICHHSIX TPYAO0BOT
JTVCLMIUTIHY, MpaBuiIa K01 3akpirieHi y Kojekci 3akoHIB Mpo mpaio YKpaiHu Ta
JOKAJIBHUX HOPMAaTHBHO-TIPABOBHX aKTaX MiJMNPHEMCTB, 3 BpPaxyBaHHIM
oOMesxenb, BcTaHoBieHuX cT. 60 KBK Vkpaimu'!. Omxke 3iicHiCTB, Ha OyMKY
BUCHOI XapaKTEPHU3yIOTh TaKl O3HAKW SIK BIAKPUTICTh, JEMOHCTPATHUBHICTh Ta
KUTBKICTb BUMHEHUX TMOPYLIEHb TPYyHOBOi jucuuiuniad. IIpoTre KOHKpeTHY
KUIBKICTh BUEHA HE BKa3aa, a BiIHECHA 1€ MUTaHHS Ha PO3CY/ CYy.

3MIACHIOIOUN KPUMIHAJIBHO-TIPABOBY XapaKTEPUCTHKY 3JICHOI HEMOKOpHU
BUMOTaM aJMIHICTpaIlli ycTaHOBH BUKOHaHHS mokapaHb (cT. 391 KK Vkpainn)
.M. KornoTyH poOUTh BUCHOBOK, IO MiJ Yac YCTAaHOBJICHHS O3HAKH «3JIICHICTHY
SK OLIIHHOTO MOHSTTS 1715 3J1ICHOT HETTIOKOPH MO>KHA BUKOPHUCTOBYBATHU MOJOXKEHHS
cT. 133 KBK VYkpainu, sika BU3Ha4a€, XTO € 3JIICHUM MOPYITHUKOM yCTaHOBJIEHOTO
MOPSIKY BiZOyBaHHs MOKapaHHs’. BIacHOro BU3HAYEHHS «3JIICHOCTI» Ta 11 03HaK
BUCHUI HE HABOJIUTb.

A K.B. boHmapeBa cmodarky 3a3Hauae, IO «I0 TOHSATTA «3JICHICTBY Yy
KOHTEKCTI HEMOKOpPHM BHUMOTaM aJMIHICTpallii YCTaHOBHM BHUKOHAHHS MOKapaHb
HaJjieXKaTh O3HAKU BIJKPUTOCTI BIIMOBM BiJ] BUKOHAHHS KOHKPETHHX 3aKOHHHX
BUMOT TPEJICTABHUKIB aJMiHICTpallii, il HEOJHOPA30BOCTI, IEMOHCTPATUBHOCTI Ta
syxBanocTi’. ITicisg 9oro BueHa poOMTh BUCHOBOK, IIO TaKa O3HAKa SK BiJKPUTICTh
He € 000B’I3KOBOIO TSI 3TICHOT HEMOKOPH 1 TOMY HaJlaHHS 000B’I3KOBOTO CTaTyCy
BIJKPUTOCTI 3JIICHIA HEMOKOpPl BUMOTraM aJMIHICTpallii yCTAHOBM BHKOHAaHHS HE
BINOBIIa€ 3MicTy 3nounHy, nependadenoro cr. 391 KK Vkpainu. 3micHicTb
HEMOKOPH XapaKTepHU3ye CUCTEMATUUHICTh il 3acymkeHoro?. 3 miei mosuuii K.B.

! Bpunsanceka O.B. Oxpemi npo6aemu KBamiQikalii yXUIeHHs BiJl BiOyBaHHS MOKAPAHHS y BUII OOMEKEHHS BOJI
Ta IULIXU X po3B’si3anns. Cyoosa anenayis, 2009, Ne 2 46-51.

2 Konoryn L.M. KpuMmiHaibHO-NPaBOBa XapakTEPUCTUKA 3JICHOI HEMOKOPM BUMOraM aJIMiHICTpallii yCTaHOBM
BUKOHaHHs nokapans (c1. 391 KK Ykpainu). /1yoaiune npaso, 2014, Ne 1 90-98.

3 Bonyapesa K.B. 3iicHa Henmokopa BUMOTaM aJIMiHICTpallii yCTaHOBM BMKOHAHHS TTOKapaHb: KPUMiHAJILHO-TIPABOBA
Ta KpUMiHAJIbHO-BUKOHABYA XapaKTePUCTHKA: JH. .. KaHA. ropua. Hayk. Kuis, 2018. 289 c.

4 Bonmapesa K.B. 31icHa HENMoKOpa BUMOTaM a/[MiHiCTpallii yCTAHOBU BUKOHAHHS MOKAPaHb: KPUMiHAILHO-TIPaBOBA
Ta KpUMiHATbHO-BUKOHABYA XapaKTePUCTHKA: JIH... KaH. ropua. Hayk. Kuis, 2018. 289 c.
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BonpapeBoi BumimBae, 1o 37ICHICTh Ta CHCTEMAaTUYHICTh PIBHO3HAUHI TOHATTS, a
1HIITIl O3HAKH HE BIUIMBAIOTH HA 1i BU3HAYCHHS.

Tax camo, M.I. XaBpoHIOK BBa)kae, IO «3JTICHICTHY» HETMOKOPHU TOJIATAE Y
BIIKPUTOCTI, CHCTEMaTHYHOCTI Ta 3yXBaJOCTI BIJIMOBH 3aCyJI’)KEHOTO BiJl
BMKOHAHHS 3aKOHHMX BMMOT IIPEACTABHUKA aMiHiCTpaIlii BUIIPABHOI YCTAHOBH .

A 10.B. Open Bu3Haya€e <«BIICHICThY» 4Ye€pe3 THUIIOBI CHOCOOM BUMHEHHS
3aCy/DKCHUMHU 3JIICHOT HEMOKOPH 3aKOHHUM BHMOTaM aJMIiHICTpallli yCTaHOBH
BUKOHAHHS MOKapaHb, AK AisHHA, nepeadayeHoro ct. 391 KK Vkpainu, a came:
BIIKpUTA BIJIMOBa BiJ] BUKOHAHHS 3BEPHEHOI /0 KOHKPETHOTO 3aCyJKEHOIO
BUMOTU TpEACTaBHUKA aJMIHICTpallli YCTAaHOBM BUKOHAHHS MOKapaHb, SIKUN B
CHWJIy CBOTO TIOCAJIOBOTO CTaHOBHIIA MaB IPaBO Npe] sBUTH TaKy BHUMOTY, a
3acy/KeHH OyB 3000B’s3aHWN 1 MIT 11 BUKOHATH, ajié YMHCHO HE BHKOHAaB,
HaIpUKIIaa, BiIMOBA BiJ poOOTH 6€3 MOBaXXHUX MPUYNH, HEBUKOHAHHS BUMOT PO
NPUNUHEHHS TIOPYIICHHS pPEeXUMYy BiOyBaHHsS IIOKapaHHS, HEOJIHOPAa30BICThH
OC3MPUYMHHOI BIIMOBM  3aCy/DKEHOTO BiJl BHKOHAHHS 3aKOHHUX BHMOT
aaMiHicTpallii, JeMOHCTPAaTMBHICTb, 3yXBaliCTh TaKoi BimMoBU®. 3HOBY CIIi[
KOHCTAaTyBaTH BIJCYTHICTb y I[bOTO BYEHOT'O BJACHOTO MOHSTTS «3JIICHOCTDY 3
YITKUM TIEPETIKOM i1 O3HaK.

Po3rnsHyBIIM pi3HI MOTJISAM HAYKOBIIB Ha TOHATTS «3JIICHOCTI» MOKHA
3pOOMTH BHUCHOBOK, IO Y KPUMIHAJIBHO-TIPABOBINA JIITEpaTypl BIACYTHIH €IUHUMA
MIIX1J 70 PO3YMIHHS MOHSTTS «3JIICHOCTI», a TaKOX ii 3arajbHEe MOHATTS, 5K
HACKpPI3HOT KPUMIHAJIBHO-IIPABOBOI O3HAKHU. «3JICHICTBH» TIYMAuUTHCS BIAHOCHO
KOKHOTO KOHKPETHOTO 3JI0YMHY, A€ il mependadyeHo y SKOCTI KOHCTPYKTHBHOI
o3Haku ckinany. OTxe, 3HaUHA KUIBKICTh ACMEKTIB JOCIIKYyBaHOI MpobiieMu €
JTUCKYCIHHUMH a00 TaKUMH, 110 HE MArOTh OJIHO3HAYHOTO BHUPIIICHHS, TOMY €
notpeda y ix moAanbIIoMy peTeILHOMY aHaji31 Ta po3B’s3aHHI.

! HaykoBo-npakTuunuii komenrap KpuminanbHoro kozekcy Ykpainu / 3a pen. M.1. Menbnuka, M.1. XaspoHroka.
10-te Bux., mepepo6i. ta gonos. K.: BJ] «lakopy», 2018. 1360 c.

2 Open 10.B. TpouecyanbHa 3/[iHCHEHHICTD TIEPECITilyBaHHs K MPUHIMIT KPUMiHATI3aWii JisHb MPOTH HOPMAJIBHOT
TiSTTHHOCTI OPTaHiB 1 YCTAaHOB MEHITEHITIapHOT CIry>k0n Ykpainu. [Ipasosa ingpopmamuxa, 2015, Ne 2. 79-87.
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1.2. IcTopis pO3BUTKY BUKOPHCTAHHS MOHSATTS 3JICHOCTI y MaM’ATKax
BiTYM3HAHOI0 KPUMIHAJIBHOIO 3aKOHOAABCTBA

Jist Toro, mo0® NpaBUIBHO 3’4CYBATU CYTHICTh IEBHOTO IOPUIUYHOTO
TEPMIHY JOLUJIBHUM OyJie 3BEpHYTHUCHh JIO aHaII3y BIAMOBIAHUX 1CTOPUYHHUX
HOPMATUBHUX JDKEpeN, SKl J03BOJIATH BCTAHOBUTH HOTO TeHE3y, TOOTO Mpolec
BUHUKHEHHS, CTAHOBJIEHHS 1 PO3BUTKY 3a JOMNOMOIOI0 BHUKOPHUCTAHHS 1CTOPUKO-
IPaBOBOIO METOMY. Y KPUMIHAJIBHOMY MpaBl YKpaiHU TaKOXK € 3aralbHONPUHHITHIM
BUKOPUCTOBYBAaTH JIaHUM METOJl, OCKUIBKH I Ja€ 3MOTy O3HAaWOMHUTHUCH 13
TEHJICHI[I€}0 BUKOPUCTAHHS TOTO YU 1HIIOTO MOHSATTA Yy BITYM3HSHUX IMaM ATKaX
KPUMIHAJIBHO-TIPABOBOTO 3aKOHOAaBCTBA.

Tomy mpu anani3i icTopli BUKOPUCTAHHS Y BITYU3HSIHOMY KPUMIHAJIBHOMY
npaBl MOHSATTS 37ICHOCTI, JOPEYHUM OyJe pO3TJISTHYTH TaKl Mam’sTKU Ipasa, sIK
Pyceka IlpaBna, Cratytu kHs3iB Bononumupa ta SpocnaBa, JIMTOBCHKI CTaTyTH
1529, 1566, 1588 p.p., [IpaBa, 3a sskumu CyauThCs Majgopociiicekuii Hapoa 1743 p.,
KK panmsHChKOTO TIEpiomy, a TakoXK OKpeMl IMaM STKH POCIHCHKOTO TMpaBa, M0
nisiu Ha TepuTopli Ykpainu y neBHui nepioa: Aptuxkyn Boennwmit 1715 p., 3Bin
3aKOHIB KpuMiHaJbHUX 1832 p., VIiokeHHS NOpo NOKapaHHS KPUMIHAJIBHI 1
BurnpasHi 1845 p. Ta Kpuminansne Ynoxennsa 1903 p. Ta iHmm.

Ane nus moyaTky 3poOuMoO Jesiki 3ayBakeHHs. OCKUIBKM Yy UYHUHHOMY
KPUMIHAJIbBHOMY 3aKOHOJABCTBI KaTEropis 3JIICHOCTI BUKOPUCTOBYETHCS Yy SIKOCTI
MPUKMETHUKA, TO 1 MU Y CBOiil po0OOTI, 11100 O€3IiICTABHO HE PO3IIMPIOBATH MEXKI
JOCIIJKEHHS, OyJIeMO aHali3yBaTH y BITYM3HSHUX TPABOBUX TaM’ATKaX JIHIIE
BUKOPUCTAHHS TEPMIHIB 3 KOPEHEM «3JI0» 1 TUIBKU Yy SKOCTI MpUKMeTHHKa. Kpim
TOTO, TIPO CYTHICTh TEPMiHY OUIBIN JeTadbHO MOBa Oyne it y Po3aini 2, a Hapasi
MU 3a3HAYMMO, 1110 aHaJi3yBaTu OyJeMO TaKOX 1 BUKOPHUCTAHHS TaKOT'O CHUHOHIMY
MOHSATTS «3JIICHUIY, K «3JIMi», OCKUIBKA CaM€ BiJl HbOTO 1 MOXOJUTh PO3TJIsiaHa
HaMH KpUMiHAJIbHO-TIpaBoBa KaTteropis. Lli TepMiHM MalOTh CHUJIbHE MOXOHKEHHS
BiJl KOPEHS «3JI0» 1 TOYHO 3apa3 CKa3aTH KOJIM 3 SBWJIOCS CJIOBO <GJIICHHI» B
YKpaiHCHKiN MOBI JTy»e CKIIaIHO.

Cnin BIO3HAYMTH TaKOX, IO HAWOUIBII JaBHI TIPaBOBI IaM SITKU
JOCIIKYBAIMCh HaMH, Ha >Kallb, HE MOBOIO TMeEpIIoKepesia ado OpHTiHAIY,
OCKUJIBKM BOHM 3a 4ac CBOT'O JIOBIOTO ICHYBaHHS 3a3Haji YMCEIbHUX MEPEKIIaiB
Ta 1HTEpHpeTalif, 30KpeMa pOCIHCbKOMOBHUMH JOCHIAHUKAMH. ToMy MH
BUKOPUCTOBYBAJIM TI JIKEpeaa MOBOIO OpUTIHANY, SIKI € 3arajJbHOJOCTYIHUMH Ta
Ha SIKI MOCHJIAETHCS OUIBIIICTh HAYKOBIIB y Taly3l MpaBa MpHU HAMKMCAHHI CBOIX
poOit 3a cniopimHeHUMU TeMamu. OCKUIBKU TPU aJanTaliiiHOMYy TMepekiaal IuxX
JOKEpEN YKPATHCHKOI0 MOXKE 3’ SIBJISTUCH IIEBHA HEY3TOHKEHICTh MK TEpMIiHAMH.
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Hanpuxnan, B aptukym 32 Po3ainy omgunanusroro Cratyty Bemukoro
KHs31BCTBAa  JIuToBChKOrO 1566  p. 1MaBHBOPYCHKOIO  MOBOIO  BIXKHUTO
CJIOBOCTIOJYYEHHS «3JIOACHCTBO», a B YKPAaiHCHKOMY aJalTOBAaHOMY IepeKiai
«3nomiliceknii Hamagy'. A B aprukyni 4 Posminmy mepmoro Craryry Bemmkoro
KHs31BcTBa  JluToBCchbkoro 1588  p.  [aBHbOPYCHKOIO  MOBOK  BIXKHUTO
CJIOBOCIIOTYYEHHSI «B TOM BBICTYIIE KOJIO OOpaXeHbsl MaecTaTy Halloro
rocriogapckoro» , 360]%, a B yKpaiHCBKOMY aJalTOBaHOMY IEPEKIagi «B TOMY
3JI0YMHI, IOA0 BEJIMYHOCTI HANIOI IOCHOAAPCHKOM . A B apTUKYN 5 IBOrO K
Po3zinly B IIOJ0 TEPMIiHY «3JI0YHMH»* YKpPAaiHCHKOK MOBOIO, Y JABHBOPYCHKOMY
BapiaHTi BXKUTO TEPMiH «YYUMHOK»’. TOOTO MOBOIO, HAMOIMKYOK IO OPHUTiHAILY
HI0JI0 TEPMIHY «3JI0YMH» PIBHOZHAYHUMH BBAXKAJIMCh TEPMIHU «OOpa’K€HbE» Ta
«YUYUHOK.

Bukopucmanna nonammsa  31iCHOCMI Y  HPAGOGUX  NAM AMKAX
0a6HbOPYCLKO20 NPAsa

[lepexonsguun 10 pO3MJsIAYy  ICTOPUYHMX — JDKEpEN  3a3HAYMMO, WIO
HAaWBU3HAYHIIIOW TaM ATKOI JTaBHROPYChKOTO TpaBa € Pycwhka IlpaBma. Sk
3a3Havae FO.I1. Marenemko: «y Hiii HalOULIbII TMOBHO Big0oOpa3miiocs MpHUBAaTHE
ropunnune xutTs KuiBcbkoi Pyci. ¥V Pycrkiit [IpaBai oxomieHo maiixke Bci chepu
TOMIIIHBOTO TpaBa. TyT JOCUTH JAETAJIbHO BiOOpa)K€HO JOroBopH (KyITiBIi-
IpOJaxy, MO3UKU, HAMy), YITKO PEryJIIO€TbCS MPAaBOBE CTAHOBUILE OKPEMHX
IpyIll HAacelieHHsA, 3AIMCHEHHS CYJOYMHCTBA, CHCTEMa 3JIOYMHIB Ta IMOKapaHb.
barato monoxxenp Pycbkoi IlpaBam cramm mxepenoM ¢GopMyBaHHS JUTOBCHKO-
PYCBKOTO Ta KO3aI[bKOT0 ImpaBa»’.

st camoi Pycwkoi [lpaBau, sikoi Ha ChOTO/IHI BiJOMO O1IbIIIE CTa CHHUCKIB
XIII-XVIHI cT., MmO 3HaXOAAThCS Yy CKIAAl PIi3HUX 30IpHHUKIB Ta JITOIHUCIB,
OCHOBHUMH JpKepeslaMud (OpMYBaHHS CTaJO 3BUYAEBE IMIPaBO CJOB'SH Ta
3aKOHOJIaBYa IMpaKTUKa PyCbkuX KHA31B. Cama mam'sTka BHHHUKIA JIOCUThH PaHo.
Bxe y apyriit mosioBuHI X CT. IHTETpOBaHE 3BUYA€BE MPABO CIOB'THCHKUX MJIEMEH,
Tak 3BaHW 3akoH Pycepkuii, po3BuHyBcs y IIpaBay PycbKy — OCHOBHMII 3aKOH

! Crarytu Bennkoro kussisctsa Jlutosebkoro: ¥ 3 1. T. II. Ctatyt Benukoro kns3iBcTBa JInTOBCEKOTO 1566 poky /
3a pen. KiBanona, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpuamyana smiteparypa, 2003. 560 c.

2 Cratytu Benmukoro knssisctsa Jlutoscekoro: Y 3 1. T. III CraryTt Benukoro kns3iBeTsa JInToBchkoro 1588 poky:
V 2 ku. Ku.1 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanekoBa. Oneca: FOpunuana mitepatypa, 2004. 672 c.

3 Cratytn Bennkoro xusasisctsa Jlutoseskoro: ¥ 3 1. T. III CraryTt Benukoro kusasisctsa Jutoscskoro 1588 poky:
V 2 ku. Ku.2 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanekoBa. Opneca: FOpunuana gitepatypa, 2004. 568 c.

4 Craryru Benukoro knssiectsa JIutosebkoro: Y 3 1. T. 11 Craryt Benukoro knssiscrsa JIutocbkoro 1588 poky:
VY 2 xu. Ku.2 / 3a pen. Kipanosa, I1. Mysuuenka, A. [lanpkoBa. Oneca: FOpunnuna miteparypa, 2004. 568 c.

5> Crarytu Benukoro kussisersa Jlutoeskoro: Y 3 1. T. Il Craryt Benukoro kusiziseta JIutoseskoro 1588 poky:
V¥ 2 kxu. Ku.1 / 3a pen. KiBanosa, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpunuuna itepatypa, 2004. 672 c.

6 Marenemko IO.IT. Pychka IlpaBma: cTaHOBJEHHs, peNakuii, AMCKyCiliHi nwuranns. Haykosuti 6icHuk
Yowczcopoocwroi ykpaincokoi 6ozocnoscvroi akademii ma Kapnamcoxoeo ynisepcumemy im. A.Borowuna. YKroponu,
2010. Bum. 6-7. 159-163.
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KHIBCHKUX KHS31B. 3r0I0M 3'SIBIISIIOTHCS Taki MucaHi 3Boau, sk [IpaBma SApocnasa
(1016 p.), ITpaBua SApocnasuuis (1069-1072 pp.) Ta in., .

Haii6inpm Binomumu cnimckamu Pycekoi Ilpasau € Kopotka penakuis , 47-
49]> rta IIpoctopoBa pemakiuis®, HOpMHM SKMX OyAyBaluCh 3a Ka3yalbHUM
OPUHIIMIIOM. 3BEPHYBILIKCH, /10 BHIIEHA3BAHUX PEAaKiiid 3a3HAYMMO, L0 TaKUX
TEPMIHIB K «3JIUI» Ta «3JTICHUI», IO O Y SKOCTI MPUKMETHHKIB XapaKTEePU3yBaIH
3JIOYMHHI JISHHS HE BXXMBAJIOCh. 3JIOYMH HA3MBaBCS «00pa3ow», IMiJl SKOIO
pO3yMiJIoch Oynb-fIKE€ HaHECEHHS KOMY-HeOyIb MaTepiaabHOi, (i3U4HOI UM
MOPAJIbHO1 MIKOM, TOOTO 3JTIOYMHHUM BBaXKaJa0CS HAHECEHHS 30MTKYy KOHKPETHIN
JIOWHI, 11 MaliHy TIUIAXOM aKTHBHOI i1, 3TOYMHHM BYMHEH] NUISIXOM O€31sUThHOCTI
HE BHOKpEeMIIIOBaJIUCh. Omnuc 00 €KTUBHOI CTOPOHU 3JIOYMHIB MEPEBAXKHO
3MIMCHIOBABCS 3a JIOMOMOTOI IPOCTOr0 TMEPENiKY 3JI0YMHHUX MiH: «axe KTO
yOHMeTh KHSDKAa My»Xa B pa30om», «axe KTO CAIETh Ha YIOK KOHBY», «aKe KPaJeTh
CKOT Ha HoJIm» i T.1m*.,

HaliBaxnmuBimmM mMaM'STHUKOM BITYM3HSHOTO TipaBa € Takok «CraTyT
Cestoro kHs3s Bomogumupa, KpectuBmiaro PychKyro 3emilto, O IEPKOBHBIX
cynex»’. 3a cBoiM 3MicroM CTaTyT MIiCTUTH y cOOi IOXKaJdyBaHHS JECATHHH Ha
KOpuCTh LlepkBH, y HhOMY BH3HA4Y€HI TaKOXX KOJO OCi0 1 MEeperiK ChpaB, IO €
MIJCYIHUMH IIEpKOBHOMY cyay. Jlo BigaHHS Takoro cyay OyJio BiJIHECEHO,
30KpeMa, 1 pO3TJIs]l CpaB MPO JAesKi 3JIOYMHHI AISHHS: 3TBAJITyBaHHsI, IIUTFOOM MIX
OJIM3bKUMU POAMYAMH, TMOOUTTS CMHOM OaThka ab0 Marepi JOYKOK, BOMBCTBO
MaTIp't0 HE3aKOHHO NPIKUTOTO HEMOBIIATH, KpaaDKKa IIEPKOBHOTO MaiiHa,
OCKBEpPHEHHS XpaMiB, oOpa3a LIEPKOBHOTO CyAy, pi3HI BHIU YaKIyHCTBA,
rpoOOKONATENHCTBO, 1/10JIONOKIOHCTBO, TOMIO.

Came y npomy cTatyTi B CT.14 ymepiie BXHMBA€TbCSA TEPMIH «3Jas», IO
XapaKTepu3ye MPOTUIIPABHE AISTHHS — 00pa3y [EPKOBHOTO CYy:

«A KTO MOOOMAUT CyJl IIEPKOBHBIU, IJIATUTH €My 00010, a mepesl 60roMb
TOMY K€ OTBEYATH Ha CTAPIITHOM CYJE Mepea TMaMHU aHTel, Ue ke KOTOXIO0 Jea
HE CKPBIIOThCS Onaras wim 31as (KypcUB Halll), UM KE HE MOMOXKETh HUKTO JKE
KOMYy, TO TOKMO TpaBja W30aBUTh OT BTOPBIS CMEPTH, OT BEYHBIA MYKBI, OT
XpeIlleHNs HecrmaceHaro, oT OrHs Heracumaro. ['ocmoas pedue: B J€Hb MECThb

! Marenemko FO.II. Pyceka IlpaBma: CTaHOBIEHHS, peNakKiii, AWMCKyciiimi mnuraHHa. Haykoeuii eicHuk

Yaiceopoocwroi ykpaincoroi 6ococroscoroi akademii ma Kapnamcovkozo ynisepcumemy im. A.Borowuna. YKropom,
2010. Bum. 6-7. 159-163.

2 Poccuiickoe 3aKOHOAATENbCTBO X—XX BekoB: B 9 Tomax. 3akoHomarenscTso Jpesneit Pycu. M.: IOpun. nwr.,
1984.T.1.432 c.

3 Poccuiickoe 3akoHoaTenbcTBo X—XX BekoB: B 9 Tomax. 3akoHonarennctso Jlpesneit Pycu. M.: IOpua. jwur.,
1984.T.1.432 c.

4 Poccuiickoe 3akoHonatenbeTBo X—XX BekoB: B 9 Tomax. 3akoHonatenbctso Jlpesneil Pycu. M.: IOpua. jwmr.,
1984.T.1.432 c.

3 Poccuiickoe 3akoHOmaTenscTBO X—XX BEKOB: B 9 Tomax. 3akonomarensctBo Jlpesueit Pycu. M.: IOpun. nur.,
1984.T. 1.432c.
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BB3JIaMb CAEpKaIllMM HENpaBay B pa3yMe, T€X OI'Hb HE YracHeTb M YepBb MX HE
yMpETh, CTBOPHILIUM K€ Ojlarasi — B KM3Hb U B PaJOoCTb M HEU3PEUYCHHYIO. A
CTBODMIIKM 3/as B BLCKPEIIEHUE Cy/Ia, UM JKE PEUe, HEU3MOJIUM CYyJI 00pecTr» .

SIKII0 OCYYacCHUTH TOJIOKEHHS JTaHOT HOPMHU IpaBa, TO 3PO3YMIIMM CTae,
110 Y NEPIIOMY BHIAJIKY CJIOBO «3J1ash pa3oM 3 «Ojaras BUCTYNAIOTh Y SIKOCTI
MPOTWICKHUX XapaKTEPU3yIOUHWX O3HAK (aHTOHIMIB) IMEBHOTO JISHHS: MOTraHa abo
no0pa crpaBa. Y apyromy BUIAIKYy, Ha Hallly IyMKY, iJie MOBa MPO caMe JisTHHS:
«CTBOPUILUN 3710» O3HAYa€ «TOM, XTO BYMHHUB 3704uH». OTXKE, MOXKEMO
KOHCTaTyBaTH, 1o came y «Craryti CBsitoro kHsa3s Bomonumupa, KpecTHBIIAro
Pycpkyto 3eMii0, 0 HEPKOBHBIX CyA€X» BIEpIIE BXXUTO TEPMIH «3JIHI» y SIKOCTI
NPUKMETHHUKA, IO XapakTepu3ye IEeBHE [ISHHS $K 3JO0YMHHE, TOOTO Lel
HOPMATUBHUHN aKT 3aKJaB OCHOBY JJII BUKOPHCTaHHS KaTEropii <«3MICHICTBY Y
BITUM3HSIHOMY KPUMIHAJILHOMY TIPaBi, SIK 1 MOHATTS «3JI0UMHY 3arajioM.

V «CratyTti KHs3s SIpocnaBa Ipo LEPKOBHI Cyan»? BU3HAYEHO HE TiIBKH
KOJIO CIIpaB, TMOB'SI3aHUX 3 BYMHEHHSM IIEPKOBHUX 3JI0YMHIB 1 TiJBITOMYHX
LEPKOBHOMY CYZy, a i mepeabauyeHl MOKapaHHS AJii BUHHUX, MPUUYOMY BEJIbMHU
HE3BUYAHI I LEPKOBHO-CYI0BOI IPAKTHKU - rpoinosi mrpadpu’. IIpore y wii
nam’sITI1 JaBHbOPYCHKOT'O MpaBa po3rJisiiaHl HAMU TEPMIHH HE BXKUBAIOTHCS.

Benuke 3HaueHHs 1Jid CTAaHOBJICHHS MPaBOBUX cucTeM jaepxaB CxigHoi
€Bponu, 30kpema 1 Ykpainu, mManu JIutoBceki crarytu 1529, 1566, 1588 p.p.,
OCKUIBKHY TX HOPMH JiSUUTM Y TOMY YH 1HIIOMY BUTJISIII HA HAITUX 3€MJISIX TIPOTIATOM
maibke 300 pokiB. Sk 3a3HauaB nocinigHuK cratyTiB [.B. Jlemuenko: «Tpu
penakitii JIMTOBCHKOTO CTaTyTy MOCHIIOBHO 3aMiHIOBaiM oaHa iHmry. Koskna
MOTIEPE/IHS PEeMIaKIlisl CIyryBajia MaTepiajoM JJii HACTYIHOi; aje HOBa pelaKilis
MICTHJIa TMONEPEHIO JaJIeKO He y i MOYaTKOBOMY BHIVISI/II: BOHA 3MiHIOBaja,
JIOTIOBHIOBAJIa Ta BUIpaBisia CTapuil KOAEKC, BOHA JojaBajia J0 HbOTO HOBI
Y3aKOHEHHSI, 1[0 BCTHIJIM BXKE HAKOIMYUTHUCH ITiCIIs HOT0 BUAAHHD .

V Craryti Benukoro kussiscrsa JIuToBchkoro 1529 p.° TepMiH «3IicHuUi»
HE BUKOPHCTOBYETHCS, a BHUKOPHUCTOBYETHCS TEPMIH «3JUI» Yy BIIHOIIEHHI O
MOHSTTS] BYNHOK.

Tak, BignoBigHOo 10 cT.3 Pozmimy mepmoro «O mepcoHe TOCTOIapPCKOI»:
«Xmo Obl 6 K020 UMeHbe KYNUl a 3aKynul, a mom NOomom 00 3emiu

! Poccmiickoe 3aKOHOAATENbCTBO X—XX BekoB: B 9 Tomax. 3akoHomarenbcTBo JpesHeil Pycu. M.: IOpun. nwr.,
1984.T. 1.432 c.

2 Poccuiickoe 3aKOHOAATENbCTBO X—XX BekoB: B 9 Tomax. 3akoHomarenscTo JpesHeil Pycu. M.: IOpum. nwr.,
1984.T. 1.432c.

3 Upmun B.A. Lepkosnoe npaso. K., 2012. 334 URL: http://lucl.kiev.ua/imageos/Lavra/B06/184.pdf

4 Jlemuenxo I'.B. Hakazanue 1o JMTOBCKOMY CTaTyTy B €ro Tpex peaakuusx (1529, 1566 u 1588 rr.). K., 1894. 4. 1.
273 c.

3> Xpecromaris 3 ictopii nepasu i mpasa Ykpainu: V 2-x T.: HaB4. moci6. ajist CTy 1. F0pUL. BUIN.3aKIL.OCBITH / 3a PE/,
B.I.'onuapenka. Bun. 2-re, nepepo6. i gon.: Tom 1: 3 nalpaBHimmx yaciB po nouatky XX cr. / Ykmaa. B
T'oHuyapeHko, AM. Poroxum, O.J1. Cearoupkuid. K.: BumaBandiit J{im «Iu FOpe», 2000. 472 c.


http://lucl.kiev.ua/imageos/Lavra/B06/184.pdf
http://books.e-heritage.ru/Book/Book/bookContent/4005007
http://books.e-heritage.ru/Book/Book/bookContent/4005007
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Henpusimenvckoe emek. Kom OyneT OHBIM YeOBEK Mmepel BUMHKOM OHOTO 3JI0TO
BUYMHKY, OyJIy4H €IIl¢ B TAHCTBE HaIlleM, ITPpojiaji abo 3ampojian Kakoe UMEHE KOMY,
a OyZeT M OH TO€ pajabl €ro He Belajl a Ha TOM IPaBO IOJHECET, MAeT OH
KyIUIeHOe ab0 3aKyIUIEHOE OT HETO MMEHME C MOKOEM JepKath...»'. ToOTo 3mum
BYMHKOM (3JIOYMHOM) BBa)kajachb BTe€uYa 1O JEpXkaB, AKI € BOPOKUMHU IOO
Benukoro xus3iBctBa JInToBchkoro. Lle missHHS BBa)kKajaoch OJHUM 13 HAWUTSKUYMX.
MoskHa cka3zaTu, 110 1€ € MpeATeda €AMHOr0 TEPMIHY «3J0YUH», IO OXOIUIIOE BCI
IPOTUIPABHI AISIHHS, SIKI CTAHOBJISITh PEAMET KPUMIHAIBHOTO MpaBa. OCKUIbKU Y
BCIX TPHOX CTaTyTax CTOCOBHO HUHINIHHOTO MOHSTTS 3JI0YMH, BUKOPUCTOBYIOTHCS,
30KpeMa, 1 Taki TePMiHHU, K «KPUBA», KBUCTYIIOKY», «IIIKOJIa 36MChKa» Ta «BHHAY.

ITopsin 31 «3muM BunHKOM» y CraryTi Benukoro kHs3iBcTBa JIMTOBCHKOTO
1529 p. TakoX BUKOPUCTAHO TEPMIHU «3JIOACI», «3II0ACHCTBOY, «3JTOUMHCTBOY» Ta
«3nounHery  (Hanpukiaa, ¢1.30,31  Posnuty  ceomoro, ct.13  Pozapiny
omuHAmUATOr0)’>. A Po3min TpuHAmUATHMH, IO MOXKHA HA3BaTU JDKEPEIOM
KPUMIHAJTBHO-TIPOIIECYIbHOTO TpaBa, Mae Ha3By «(O 3I0ACUCTBE» y SKOMY
«3IIOICCTBOM)» BBAXAETbCSI OyJb-sIKE MPOTUIIPABHE MISTHHS, TNEpeiueHe y
HOIEPENHIX PO3MAiNax, a «3I04eeM» - 0co0a, sika Horo BuuHmua’. Tepmin
«3JicHUW» Ta Pi3HI (GopMU MOro BIAMIHKIB y PO3MNISIIAHOMY CTaTyTi He
BUKOPHCTOBYBAJIHUCH.

Craryt 1566 p. siBAsiB c000I0 JIOOMpAIlbOBAaHUM 1 PO3IMIMPEHUN BapiaHT
nepioro. Y HboMy OyJio JOCKOHATIIIE CHCTEMAaTU30BaHO HOPMH KPUMIHAJIBLHOTO
Ta KPUMIHAJTLHO-TIPOIECYTBHOTO TIPaBa.

Tak camo, sk 1 y nonepeanboMy ctaryTi, y CraTyTi Benukoro kHs31BCTBa
JIutoBcbkoro 1566 p. y Po3aini nepmomy «O nepcoHe rocrnoapCcKoi» po3MileHO
3JIOYMHH TMPOTH JCP’KaBH, MPOTE TMOHITTS «3JMH BYMHOK» BIJCYTHE, HATOMICTD Y
Aptukyni 6 sragyerbes «ymucen 3ami»?. TIOHATTS «GIAME yMHCED» TaKOXK
MICTUTBCA Yy aptukyial 18 Posauty omuHamusToro, 1o nepeadadae
BIIMOBIJANBHICTh CIYTM 3a YyMHCHE BOMBCTBO a00 3alofisiHHS TUIECHUX
YUIKOKEHb CBOEMY IIaHY".

! Xpecromaris 3 icropii nepxapu i npasa Ykpaiau: Y 2-x T.: Hapu. moci6. mist cTy /1. F0pH/. BUIL.3aKI1.0CBITH / 33 pe/l.
B.JI.I'onuapenka. Bua. 2-re, mepepo06. i mom.: Tom 1: 3 HaligaBHimmx daciB 0 moyatky XX cT. / Yimanm. B.JI.
T'oHuyapeHko, AM. Poroxum, O.J1. Cearoupkuid. K.: BumaBandiit J{im «Iua FOpe», 2000. 472 c.
2 XpecTomaris 3 icTopii gepxasu i mpaa Ykpainu: Y 2-x T.: HaBu. moci6. mst cTy 1. F0pH/I. BUIIL.3aKI.0CBITH / 32 peSl.
B.JI.I'onuapenka. Bua. 2-re, nepepo06. i mom.: Tom 1: 3 HaligaBHimmx daciB 0 mouyaTky XX cT. / Yimam. B.JI.
T'oHuyapeHko, AM. Poroxum, O.J. Cearoupkuid. K.: Bumasandiit J{im «Iu FOpe», 2000. 472 c.
3 Xpecromaris 3 icTopii sepxasu i ipaBa Ykpainu: V 2-x T.: Ha4. noci6. ay1s1 Ty 1.l0pu1. BUILL3aKI.OCBITH / 32 Pe,
B.I.'onuapenka. Bun. 2-re, nepepo6. i gomn.: Tom 1: 3 nalpaBHimmx yaciB po nouatky XX cr. / Ykmaa. B.JL.
T'onuapenko, AL Poroxwun, O.J1. Ceatouskuii. K.: Bugasaudiit [im «Iu FOpe», 2000. 472 c.
4 Cratytn Benukoro kussiscrsa Jlutoscekoro: ¥V 3 1. T. I1. Craryt Benukoro kussisctsa Jlutoschkoro 1566 poky /
3a pen. Kianosa, I1. My3uuenka, A. [lanpkoBa. Oneca: IOpuanuna miteparypa, 2003. 560 c.
5> Crarytu Benukoro xusizisctsa Jlutoseskoro: V 3 1. T. II. Craryt Benukoro kaszisctsa JlutoBebkoro 1566 poxy /
3a pen. KiBanona, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpuamana miteparypa, 2003. 560 c.
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Takox, y Posnini gecstomy «O J0BBI, O myllle U O AEpPeBO OOpTHOE» Yy
aptukyiax 12 Ta 13 po3MilmIeHO TEpPMIH «3JOJEHCKUN O0ObIYaii», TOOTO
«GIIOMIMCHKUI 3BUYAM» MiJl SIKUM PO3YMIETHCS TMOCSATaHHS Ha NTAIIWHI MACTKU
HUIAXOM IX MCyBaHHA a0o crasieHHs AepeBa 3 O/xonamu. Kpim toro, aptukyin 12
Ma€ Ha3By «XTO OBl KOMY IIPUHABI 3I0AEHCKIM 00BIYAEM OKA3UID) .

VY po3risianoMy CTaTyTi TaKOK PIBHO3HAYHO BXKUTO TEPMIHU «3JI0UYMHELBY,
«3noniiiy. TepmiH «3micHUNE» Ta pi3HI PopMH HOTrO BIJIMIHKIB Yy PO3TJISIaHOMY
CTaTyTi TaKOK HE BUKOPHUCTOBYBAJIHCh.

Y Craryti Benukoro xkusasiBctBa JlutoBchkoro 1588 p. y Posaim
yeTBepTOMY apTuKy’a 41 Mae Ha3By «O 37blil IEPEBOJ IIPaBa YEPE3 CTOPOHY, U T'1IE
OHO MO3BaTH»>. A B YKpaiHCHKOMY aJallTOBAHOMY MeEPEKIaAi Leld apTHKyJ Mae
Ha3By «IIpo He3aKOHHE BENEHHs CIPAaBH CTOPOHOIO, i KyOH IIPO T€ IO3MBATI» .
ToOTO TepMiH «3JHI» BXXUTO Y PO3YMIHHI «HE3aKOHHMI. TakoX y 1IbOMY CTaTyTi
oco0OH, fAK1 3MIMCHIOIOTH OE3IMACTaBHI HAKJIENMW Ha IHIIMX JIOACH HAa3HBaIOTHCS
WTIOIA  37bIe», TOOTO «3J1 JIOaW», BIANOBIAHO a0 aptukyny 105 Posmimy
4eTBEPTOro®,

VY po3risimaHoMy CTAaTyTl TaKOK BUKOPUCTAHO MOHSTTS «3JIMA YMHUCEID», IO
MICTUTBCA Yy apTukyial 9 Posainy  oauHaausToro, SKUi — mepeadadae
BIIMOBIAANBHICTh CJIYTH 3a YMHUCHE BOMBCTBO a0O0 3alofisiHHSI TUIECHHUX
YIIKOJKEHb CBOEMY IaHYy".

Ak 1 y nmonepenuboMy ctatyti, y Craryti 1588 p. y Po3aini necaromy «O
myIry, O JIOBBI, O JEpeBO OOpPTHOE, O 03€pa MU CEHOXKaTu», 0 mependaydan
BIJIMOBIIAJIGHICT 3@ 3J0YMHUA TPOTH JOBKUUIA, BXKUTO TEPMIH «3IIOACHUCKUN
oObIuait» o0 BHUKpajaeHHs 000piB (apTukyn 9), MCyBaHHA NAcTOK Ha NTaxiB
(aptukyn 12), BupyOky abo cnasieHHst 60pTHOTO nepeBa (apTukya 13) Ta mopyOky
OyIb-KOTO0 AepeBa y raro (apruxyn 14)°,

JlocuTh pO3MOBCIOJIKEHO BXXMBAHHS CIOBOCIIOIYYEHD 3 TEPMIHOM «3JIUI» Y
Posznim omunamsaromy Cratyty 1588 p. Tak, 1eil TepMiH BHKOPUCTAHO IpHU
MO3HAYEHHI MOTaHOTO CIIBXHUTTSA YOJIOBIKA 1 APYXKUHH y HUTO01 y apTUKyl 6

! Crarytu Bennkoro kusasisctsa Jlutoseskoro: ¥ 3 1. T. II. Ctatyt Benukoro kus3iBcTBa JInTOBCEKOTO 1566 poky /
3a pen. KiBanona, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpuamana miteparypa, 2003. 560 c.

2 Cratytu Bemukoro knssiscrsa Jlutoscekoro: Y 3 1. T. III CraryTt Benukoro krs3iBeTsa JInToBehkoro 1588 poky:
V 2 ku. Ku.1 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanekoBa. Oneca: FOpunuana gitepatypa, 2004. 672 c.

3 Cratytn Bennkoro kusasisctsa Jlutoseskoro: ¥ 3 1. T. III CraryTt Benukoro kusasisctsa Jutoscekoro 1588 poky:
VY 2 xu. Ku.2 / 3a pen. Kipanosa, I1. My3uuenka, A. [lanpkoBa. Oneca: FOpunnuna miteparypa, 2004. 568 c.

4 Craryru Benukoro knssiectsa JIutosebkoro: Y 3 1. T. Il Craryt Benukoro knsziscrsa JIutocbkoro 1588 poky:
V¥ 2 kxu. Ku.1 / 3a pen. KiBanosa, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpunuuna mitepatypa, 2004. 672 c.

3> Crarytu Benukoro kussisersa Jlutoeskoro: Y 3 1. T. Il Craryt Benukoro kusiziseta Jlutoscskoro 1588 poky:
V¥ 2 kxu. Ku.1 / 3a pen. KiBanosa, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpunuuna mitepatypa, 2004. 672 c.

¢ Cratytn Benukoro knssiscrsa Jlutosebkoro: Y 3 1. T. 11 Craryt Benukoro knssiectsa JIutocbkoro 1588 poky:
V 2 ku. Ku.1 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanekoBa. Oneca: FOpunnana gitepatypa, 2004. 672 c.
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Po3iny OIMHAALATOrO: «3JI0T0 MX MENIKaHbs B MabKeHCTBe» . IIpu BHKIaneHHi
JUCTIO3UITIT TI0JI0 YMHUCHOTO BOMBCTBA 3a JOTIOMOTOIO HOXA YW 1HIIOI XOJIOJHOT
30poi, ISl XapakTEepUCTUKU HMOro cyO0’ €KTUBHOI CTOPOHH, y apTukym 16
BUKOPHUCTAHO, 30KpEMa TaKe CJIOBOCIIOIYUYEHHS: «3alaMeTaIoCTI cep/la 3J0roy ,
593]%, mo o3Hawaec BOMBCTBO 30many>. A B apTukyni 18 mporo x posmimy
Ii/{IaJeHHs. MICT Ta JOMIB Ha3MBA€TBCS «3JIMM Ta IIKiJAJIMBAM BYMHKOM» , 593]%.
BianoBigHo 10 apTukyny 22 3yXBajlbCTBO, CTAH CIT SIHIHHS Ta 1HII MO10HI CTaHU
OXOIUTIOIOTBCSI TIOHATTSIM  «37uil  ymucem»: «Krapl Obl XTO yMBICTBHE, 3
3y(anbCTBa, OMUJICTBA U SIKOTO WHOTO 3JIOTO YMBICITY Oy/b-T/i€ B JOMY, B TOCIIOJIE,
Ha YIMIBI U Ha JI0pPO3€ M TI€ KOJNBBEK 3Baly C KUM I0o4ai...» , 593]°. B nanomy
BUMAJKY MPOCTEKYETHCSA CIIOPIAHEHICTD 31 3JIICHUM XYJITaHCTBOM, Tepe0auyeHUM
4.2 ¢1.206 KK VYkpainu 1960 p., oJiHiI€I0 3 aJIbTEpHATUBHUX OOOB’S3KOBHX O3HAK
aKkoro Oyna ocoOnuBa 3yxBajicTb. B aptukyn 36 «XTo OBl 3JIOYMHIIOB,
PO300MHUKOB, 3JI0/ICEB SIBHBIX, JIIOJIEH BBIBOJIAHBIX B c€O€ JOMY IMEPEXOBBIBAI
B)KMBAIOTHCS TEPMIHU «3JIOYHHEI], «3JI0ICH SBHBIN Ta CIOBOCIIOIYUYCHHS «peuei
snoneickux» , 589]1°. A B aprukyni 38 «AOBI 0 370T0 HHMXTO HHKOMY HE
OMOTall», SKUM JeTalli3y€ MOJOXKEHHS Yy CHIBYydYacTi Yy 3JI0OYMHI MiJ TEPMIHOM
«3J10» PO3YMIETHCS 3JI0UMH, SIKAW Y L1 HOPMI TaKOK HA3UBAETHCA «3JIHA YUUHOKY
, 606-608]". V apruxymi 56 11 MO3HAYEHHS TOHATTS 3109MHY BUKOPUCTOBYIOTHCS
TEPMiHHM «3JI0IEHCTBOY, «3JI0YMHCTBOY» Ta «3IHMH YYUHOK» , 615-616]%,

Tepmin «3micHui» Ta pi3Hl dopmu ioro BiaMmiHkiB y CraryTti Benukoro
KHs131BCTBA JIUTOBCHKOTO 1588 p. sIK 1 y IBOX MOMEpeaHIX HE BUKOPUCTOBYBAJIUCH.

3aranom, xapaktepusyroun Bci Ctatytu Benmkoro kHs3iBcTBa JINTOBCHKOTO
MOJKHA CKa3aTH, II0 Y HUX HE nepeadadyeHo He TUIbKU MOHSTTA «3JICHICTHY, a 1
€IMHOTO TOHATTS 3JI0YMHY 00 y Tl 4acH «KapajioCh HAHECEHHS IIKOH, a HE TUIbKU
MOPYILICHHS 3akoHY. B 3ajeXHOCTI Bij XapakTepy 3JIOYMHHUX i 1 HACIIJKIB
3JI0OYMHY Y MOr0 Ha3Bl CIIOCTEPITAIMCS PI3HOMAHITHI MPABOBI 1 TOOYTOB1 BIATIHKH.
Tak, 3710YMHM MPOTH 3JI0POB’SI, OCOOUCTOI HEIOTOPKAHOCTI 1 MaiiHa Ha3WBAJIHUCS

! Craryru Benukoro kussisctsa Jlutoscskoro: V 3 . T. 11 Craryt Benukoro kuszisctsa JIutoschkoro 1588 poky:
V¥ 2 kxu. Ku.1 / 3a pen. KiBanosa, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpunuuna mitepatypa, 2004. 672 c.
2 Crarytu Benukoro knssigctsa JIutosebkoro: Y 3 1. T. 11 Craryt Benukoro knsziscrsa JIutoscbkoro 1588 poky:
V 2 ku. Ku.1 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanekoBa. Oneca: FOpunuana gitepatypa, 2004. 672 c.
3 Cratytn Benukoro xusasisctsa Jlutoseskoro: ¥ 3 1. T. III CraryTt Benukoro kusasisctsa JIutoscskoro 1588 poky:
V 2 ku. Ku.2 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanekoBa. Opneca: FOpunuana gitepatypa, 2004. 568 c.
4 Cratytn Benmukoro knssisctsa Jlutoscekoro: Y 3 1. T. III CraryTt Benukoro krsziseTBa JInToehkoro 1588 poky:
V 2 ku. Ku.1 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanekoBa. Oneca: FOpunuana gitepatypa, 2004. 672 c.
5 Cratytn Benukoro kusasisctsa Jlutoseskoro: ¥ 3 1. T. III CraryTt Benukoro kussisctsa JIutoscbkoro 1588 poky:
V¥ 2 kxu. Ku.1 / 3a pen. KiBanosa, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpunuuna mirepatypa, 2004. 672 c.
¢ Cratytn Benukoro knssiscrea Jlutosebkoro: Y 3 1. T. 11 Craryt Benukoro kussiectsa JIutocbkoro 1588 poky:
V¥ 2 kxu. Ku.1 / 3a pen. KiBanosa, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpunuuna mitepatypa, 2004. 672 c.
7 Crarytu Benukoro kussiscrsa Jlutocskoro: Y 3 1. T. Il Craryt Benukoro kusiziseta JIutoscskoro 1588 poky:
V¥ 2 kxu. Ku.1 / 3a pen. KiBanosa, I1. My3uuenka, A. [TanpkoBa. Oneca: FOpunuuna mitepatypa, 2004. 672 c.
8 Cratytn Benukoro knsziscrsa Jlutosebkoro: Y 3 1. T. 11 Craryt Benukoro knssisctsa JIutocbkoro 1588 poky:
V 2 ku. Ku.1 / 3a pen. Kisanosa, I1. My3uuenka, A. [TanepkoBa. Oneca: FOpunuana gitepatypa, 2004. 672 c.
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KTBAJITOM, KPHUBOI0, 3JI0IIACTBOM, MKOAO0K. CyCmiibHO-HEOE3MEUHNN XapaKTep
37I0YMHIB BIATIHABCS TEPMIHAMHU: «BUCTYID», «3JIOYMHCTBO», «BUHaA». La
TEPMIHOJIOTIS IPOXOAUTH CKpi3b yci CratyT Benukoro kHs31iBcTBa JIMTOBCHKOTO 1
30epirnocs maiike 1o kinng XVIIL cromirrsa» , 478]!. To6To MoKHa cKa3aTu, IO
pO3MJISIIaHl  CTaTYyTH XapaKTepU3YBAIUCh Ka3yaJlbHICTIO Y KOHCTPYIOBaHHI
pPaBOBUX HOPM Ta HEIOCKOHANICTIO IOPUIUYHOI TEXHIKH, SKa MPOSBHUIACH,
30KpeMa, y BIJICYTHOCTI €IHOCTI BHUKJIQJCHHS TEPMIHOJOTIi, a TaKOX BEJIUKOL
KUTBKOCTI TEpMIHIB Ta TEPMIHOJOTIYHUX 3BOPOTIB, IO MAalOTh EMOIiiHe
3a0apBJICHHS Ta HOCATH OLIIHOYHUNA XapaKTep.

Xoua OCHOBY ISl HOSIBH Y HOPMATHUBHHUX JKEpeEax 3 KpUMIHAJIBLHOTO MpaBa
TEPMIHY <«3JICHHUI», Ha Hamy Aaymky, y Craryrax Bemukoro KHs3iBCTBa
JIuToBCHKOTO OYJI0 3aKJIa€HO TUM, IO JJI BIATIHEHHS CYCH1IbHO-HEOE3MEUHOTro
XapakTepy 3JI0YMHIB BUKOPUCTOBYETHCS TEPMIH «3JIHM»: «3JIHH yMUCET», «3JIHH
YYUHOK», 110 Y TTOJAJIBIIIOMY MIT TPaHC(HOPMYBATHUCH Y «3JTICHUI.

OcHoBuuM mxepenom «lIpaB, 3a SKUMU CyIUTBCS MATOPOCIACHKUN HApOI»
1743 p. 6yB CraryT Benukoro kusziBcTBa JIutoBchkoro 1588 p. [Ipote cTpykTypy
CratyTy OyJi0 3MIHEHO: 3aMiCTh CTaTYTHUX PO3JLIIB, apTUKYIIIB 1 maparpadiB B
ykianennii Komexe 0yJio BBEICHO TJIaBH 3 MOJATBIINM iX MOJILIOM Ha apTUKYJIH 1
nyHktd. Kpim Toro, Bechb KonuixkoBaHuid Martepian rpymnyBaBcs y Kopekci
NOPIBHSHO B OUIBIIOMY O00Cs31 3a BHYTPIIIHIM IOPUAMYHUM 3B s3KOM. Tomy
oOumpH1 aptukyiu CratyTy Benukoro kHs31BcTBa JIMTOBCHKOrO po30MBaIMCh HA
yactuHu B pi3Hi TnaBu Kogekcy. BaxmuBum mxepenom Komekcy Oynio Takox
3BUYAEBE TPaBO, SKE BiJoOpakasio HAIIOHAIbHI OCOOJIMBOCTI  PO3BUTKY
yKpaiHcbkoro mpaBa. Kowicisg, 10 CTBOpWiIa pO3TJISAaHUN HOPMATUBHUN
JOKYMEHT, BU3HaBaJla 3a 3BMYA€BUM IPAaBOM YMHHICTb MHCAHOTO 3aKOHY, KU
NOBUHHI OyJM 3aCTOCOBYBaTH CYJIOBI YCTAHOBH, BHPIIIYIOYH CIOpPH Yy THX
BUMAJIKaxX, KOJU B MUCAHOMY 3aKOHI HE BUCTA4yaJio BiJMOBIIHOI HOPMHU, 44472,

HesBaxarouu Ha Te, 110 pO3risgaHuil HOpPMAaTUBHUM akT HE HA0YB UMHHOCTI,
OJIHAK OKpeMi TOJIOKEHHS HOro HOPM IIUPOKO 3aCTOCOBYBAIHMCH CyAaMH Ha
yKpalHChbKUX 3emiisix Maibke 1o cepeannu XIX cr. Kpim Toro, sk mpaBUIIBHO
3a3Hauvae T.0. Ocranenko: ««IIpaBa, 3a IKUMU CyIUTHCS MAJIOPOCIMCHKUI HApOI»
1743 p. 3a BIAMOBIIHICTIO 3arajlbHOMY COLIAJIbHO-€KOHOMIYHOMY 1 MOJITHYHOMY
PO3BUTKY YKpaiHM 1 32 BUCOKOI HOPUANYHOIO TEXHIKOIO € OJHIEI0 3 HAWIIHHIIIUX
naMm’sITOK ykpaincbkoi mpaBoBoi KyJnbTypu XVIII cr. Xoua «IIpaBa...» He Oyio

! Craryru Benukoro kussisctsa Jlutoscskoro: V 3 . T. 11 Craryt Benukoro kuszisctsa JIuToschkoro 1588 poky:
VY 2 xu. Ku.2 / 3a pen. Kipanosa, I1. Mysuuenka, A. [lanpkoBa. Oneca: FOpunnuna miteparypa, 2004. 568 c.

2 Ocranenko T.O. «IIpaBa, 3a AKUMU CyJUTHCS MaIOpOCiiichkuil Hapom 1743 p. — BaKIMBHIA eTall cCHCTEMATH3ANlT
npaBa Yxpainu-I'erbmanmmuu  XVII  cr. Akmyanoui  npobaemu  nonimuxu. 2014. Bun. 51. 440-446.
URL: http://dspace.onua.edu.ua/bitstream/handle/11300/295/Ostapenko%20Prava%20za%20yakbvb1.pdf?sequence
=1&isAllowed=y


http://dspace.onua.edu.ua/bitstream/handle/11300/295/Ostapenko%20Prava%20za%20yakbvb1.pdf?sequence=1&isAllowed=y
http://dspace.onua.edu.ua/bitstream/handle/11300/295/Ostapenko%20Prava%20za%20yakbvb1.pdf?sequence=1&isAllowed=y
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OQiIIiHO BU3HAHO, I SITHAAUATWIITHS TMpams yKpaiHCHKUX MPAaBHHUKIB Maia
NO3UTHUBHUI BIUIMB Ha NOJAJBIINNA PO3BUTOK YKPAaiHCHKOIO IPAaBO3HABCTBA.
[ToBHOTOIO Ta YITKICTIO BHUKIAAy HOPM 3aKOHYy W aOCTpakTHUX MpPaBOBHUX
nediHiiii, TOCKOHAIOW HPUANYHOK TepMiHoioriero Kojekc OyB TOCKOHATIIIUM
3a Bci icHyIoui ToAi npaBHi KHATHY , 445]!.

Xoua, sk 3a3Hayae K.A. BucnoOokoB «IIpakTHuHO >KOAE€H 3 PO3ALIIB
«IIpaB» HE MOKHA TPAKTYBATH SIK BIIOBHI CUCTEMATUYHY 30IpKY T'ally3€BUX HOPM.
Bci 30 po3ainiB € pi3HOMAaHITHUMH K 32 3MICTOM, TakK 1 32 CHCTEMOIO BUKIIALY,
pPO3MIpOM, KOHLIEHTpPALi€l0 HOPMAaTUBHOrO Marepiany. OKpeMuil po3ain Moxke
BKJIFOUATH J10 ce0e TOCUTh YMOBHO INMO€IHAaHI HOPMHU KPUMIHAJIBHI, MPOLIECyalbHi,
IUBUIBHI, K1 IO TOTO X 1HOJI CKJIQJHO MIJJA0ThCA OyAb-sAKik Kiaacudikaiii sk
Taki» , 27]%.

Hopmu kpuminanbHOrO mpaBa MicTiaThesa y Poszautax 2, 3, 9, 20-25, xoya
BOHU JIOCUTh YacTO 3MIIIYIOTBCA 3 HOPMAaMH KPUMIHAJIBHO-MPOIECYATBHOTO
npaBa. [Ipu anHamizli po3rIsIIaHOTO HOPMATHBHOTO AaKTy HAMHU BHUSBIEHO, IO
TEPMIiHH, SIK1 € TIOX1THUMH B1Jl CJIOBA «3J10%» JOCUThH HIMPOKO BKUBAIOTHCA Y TEKCTI
npaBoBoi mam’sTku. Xoua ans «lIpaB, 3a SKUMHU CYIUTBCS MalOPOCIACHKUN
Hapoa» 1743 p. K 1 70 TOMNEPENHIX MPABOBUX IIaM SITOK XapaKTePHUM €
BIJICYTHICTb €THOCT1 Y BUKOPHUCTAHH1 TEPMIHOJIOTTII.

Hampuknan 37104MH  HA3MBAETBCS  «3JI0», «3IIOACSIHUEY, «3JI0€ JIEJI0»,
«KpUMUHAJIBHOE TPECTYIUICHUE», «KpUMHUHANbHOE feno». CyO0’e€KT 37104YuHYy
Hal4acTilie IMEHY€EThCS «3JI0/I€H», MPOTE 1HKOJIU HOro Ha3UBaIOTh «3I00HUK (11.6
Aprt. 21 T'nasu 9), «pasooiinuk» Tomo [348]°. J0CUTh MKMPOKO TEPMIHU 3 KOPEHEM
«3]10» BHUKOPUCTAHO MJIi XapaKTEPUCTHKU CYO’€KTHBHOI CTOPOHH 3JIOUHMHY:
«YMBILUIGHHO WJM U3  3JI00bD», «3JIOYMBIIUICHHBIE HAMEPEHUs», «3J10€
YMBIIIJIEHUEY, «3JIOHAMEPEHUE», «3JIOHpPaBHAs BOJISI», «IO 3JI00€ WM CTPacTU
YUYMHEHO», «I10 KECTOKOCTH 3JI0TO CepAlla HApOUHO», IO SIBHOM 3J100€ WM KaKou
CTpacTh», «3JIOHPaBHAsl BOJIS», «IO 37100€ KakoW MPOTHB KEHbD» Ta 1HIIL , 348-
441]%. Jlns mo3HayeHHs 00’ €KTUBHOI CTOPOHM 3JI0YMHY BUKOPHCTOBYHOTHCS TaKi

! Ocranenko T.O. «IIpaBa, 3a SIKUMU CyJUTLCA MaJoOpociiicbknii Hapom» 1743 p. — BaKIMBHI eTan CHCTEMATH3aLlii
npaBa Ykpaiam-I'etbmanman  XVIII  c1. Akmyanvui  npooremu noaimuxu. 2014. Bum 51. 440-446.
URL: http://dspace.onua.edu.ua/bitstream/handle/11300/295/Ostapenko%20Prava%20za%?20yakbvb1.pdf?sequence
=1&isAllowed=y

2 Bucnobokos K.A. BusHauHa nam’sTka yKpaiHCHKOTO MpaBa: JPKEPENA, 3MIiCT, CHCTEMA Ta COLIATBHO-TIOJITYHI
nepenymoBu crBopeHHs / IlpaBa, 3a sikuMHU CyamTbes Manopociiickkuii Hapox 1743 p. Haykose Bunmanns. K.:
IactutyT nepxxasu i npasa im. B.M. Kopenpkoro, 1997. 548 c.

3 [TpaBa, 3a AKUMH CyJUTHCA Majlopocilickkuit Hapos 1743 p. Haykose Bumanns. K.: [nctutyT nepxasu i npasa im.
B.M. Kopeuskoro, 1997. 548 c.

4 IpaBa, 3a AKUMU CyIUTHCS Manopociiicbkuii Hapoa 1743 p. Haykose Bunanus. K.: IHCTUTYT nepskaBu i npasa im.
B.M. Kopempkoro, 1997. 548 c.


http://dspace.onua.edu.ua/bitstream/handle/11300/295/Ostapenko%20Prava%20za%20yakbvb1.pdf?sequence=1&isAllowed=y
http://dspace.onua.edu.ua/bitstream/handle/11300/295/Ostapenko%20Prava%20za%20yakbvb1.pdf?sequence=1&isAllowed=y
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TepMiHu, sAK: «3nocnoBrw» (1.2 Apt.5 Tnasa 20) , 352]', «310e 00x0oxnenue» (1.3
Apt.3 T'nasa 25) , 440]?, «3n06¢tBYs» (1.1 Apt.4 ['nasa 25) , 4417]°.

Tepmin «3micHuii» Ta pi3Hi ¢popmu Horo BiaMiHKIB y «lIpaBax, 3a sxumu
CYIUThCSI MAJIOPOCIMChKUI HAapo» 1743 p. HE BUKOPUCTOBYBABCH.

IIpore, Ilynkr 2 Aptukyny 1 I'maBu 2 «O uyectu boxuein» mae Ha3By
«boroxynpbHUKHM 37100HBIM W 0€300KHUKH 4HeMy IMojyiexkar?». ToO0To BmepIie y
KPUMIHAJIBLHO-TIPABOBIM HOPMI BXKHUTO Jy>Ke OJM3BKHUI IO TEPMIHY «3JIICHUN» HOTO
CHUHOHIM «3JI00HUW»:

«A KTO OBI Iep3HYJ OT 3I00HOTO U TOPJOCTHOTO CEPJIlla CBOErO MPOTUBHOE
YTO YeCTH OO0XHEell MEP30CTHBIMH CBOMMH YCTaMU IPOU3HOCUTH C SIBHBIM
OOroxyJIeHHEM, WJIH YMAJICHUEM BCEMOTYIIECTBA €T0...Ka3HUTh CMEPTHUIO: KUBOTO
33Ke4 WJIU, TI0 pACCMOTPEHMIO JIea O CUJIE XYJIbl, Ha TeJle HaKa3bIBaTh 0€3 MOIIabl
¥ LIENEMOBATH, B CTPax IPOYnM...» , 39-40]*. Ciix 0cOOIMBO HATONOCUTH, IO LEH
3JIOYMH MPOTH BIpY PO3TAIIOBAHO HA MEPIIOMY MICII CEPET YCIX 3JIOYMHHUX JISHb,
AK1 mependaveHi y po3riisigaHOMy HOPMAaTMBHOMY aKTi, 32 HbOTO IMepeadavyanoch
HaWCyBOpIIlIe TIOKapaHHs, IO CBIMYUTh MPO HAI3BUYANHY BAXIJIMBICTH IS
TOTOYaCHOTO CYCH1IbCTBA TUX BIHOCHH, SIK1 BIH OXOPOHSIB.

Kpim Toro, tepmin «3100Hui» y «llpaBax, 3a SKUMU CYyIHUTHCS
MaJIOpOCIMChKkuil Hapoa» 1743 p. BUKOPUCTAHO K XapaKTEpHU3yIOUy O3HAKY IO
BIJIHOIIICHH] 10 TBapuH. Tak, 1.7 Apt.12 I'nmaBu 22 mae Ha3By «KTO ObI 37100HBIX
cobaku WM 3Bepa Ha Iierne, JIMOO CKoTa B 3amope He Jepikai, a OT HbIX Obl KOMY
Bpea caenaics». Y 1Lii HOpMi, 30KpeMa 3a3HadyeHo:«Y Koro Oyaer cobaka 3ias,
KOTOpas Ha JII0JIeH MeUeTcsl, Wi 3BEph JIMOO CKOT JOMOBOM Bpell KOMY JAEJAET...»,
411-412]°. A 'y 0.8 Apr.12 T'mau 22 «O nomanm exKanoil 3100H0#, KoMy Obl
Bpe/ cienana WK 4YelloBeKa JH00 CKOTUHY yOousiay, 30Kkpema 3a3Hadaerbes: «Kto
uMeeT 3700HYI0 Jolaab, KoTopas ObeT WM KycaeT, TOT AOJKEH €37 Jtojen
obOeperaTh, a B JIOMy OHYIO B JOOpPOM 3amope Jep:katb... To ke pazymeeT U O
IPOYMX CKOTaX 3JI00HBIX, KOMX HAUICKUT B KPENKUX 3aMopax JepKath. ..», 412]°.

Omxe, miacymoBytoun aHami3 «lIpaB, 3a SKUMU CYAUTHCS MaJIOPOCIACHKUN
Hapom» 1743 p. Ha TpeaMET BUKOPHUCTAHHS TEPMIHIB, SIKIi € TIOXITHUMHU BiJ
HOHSTTA «3JI0», CIiJ 3a3HAYUTH, IO BKUBAHHS TaKUX TEPMIHIB € XapaKTEPHUM

! TIpaBa, 3a AKUMU CyIUThCA Manopociiiceknii Hapon 1743 p. Haykose Buganns. K.: IHCTHTYT mep:kaBu i 1paBa im.
B.M. Kopemnpkoro, 1997. 548 c.
2 TIpaBa, 3a AKMMH CYIUThCS MANOpocikicekuii Hapoa 1743 p. Haykose Bunanns. K.: I[HCTUTYT mepskaBu i mpaBa iM.
B.M. Kopemnpkoro, 1997. 548 c.
3 IpaBa, 3a AKMMH CyIUTHCS Manopociiickkuii Hapox 1743 p. Haykose Bupanns. K.: [HCTUTYT gepyaBH i pasa im.
B.M. Kopeuskoro, 1997. 548 c.
4 IpaBa, 3a AKUMU CyIUTHCS Manopociiicbkuii Hapoa 1743 p. Haykose Bunanus. K.: IHCTUTYT nepskaBu i npasa im.
B.M. Kopeuskoro, 1997. 548 c.
3 [paga, 3a AKUMU CYUTHCS Manopociticekuii Hapon 1743 p. Haykose Bumanns. K.: [HcTUTYT nepxaBu i npasa iM.
B.M. Kopeuskoro, 1997. 548 c.
6 ITpaBa, 3a AKMMH CyUTLCA Majlopocilicbkuit Hapos 1743 p. Haykose Bumanns. K.: [ncTutyT nepxasu i npasa im.
B.M. Kopempkoro, 1997. 548 c.
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JUTsl JAHOTO HOPMATHUBHOTO aKTy, BOHU BHUKOPHUCTOBYIOTHCS SIK JIJISI TTO3HAYCHHS
HOHSTTA 3JI0YHUHY, TaK 1 H1Oro 00’ €KTUBHUX 1 Cy0’€KTUBHUX O3HAK, 1 MAIOTh OLIbIIIE
¢opM BukopucTaHHs, HDK y CTaTyTax BeJIHMKOro KHs31BCTBa JIUTOBChKOro. Y
IIbOMY KOHTEKCT1 CJiJl BIAMITUTH Ba)XJHMBY TEHJICHIII0O JO TpaHcdopmariii
BUKOPHUCTAHHS TEPMIHY «37ui» 31 CTaTyTIB BEJIMKOTO KHs31BCTBA JINTOBCHKOTO Ha
«37100HMI». Takox caijy BIAMITUTH, L0 PO3MISAaHI TEPMIHM, KOJIM BOHU
BXKUBAIOTBCA IS XapaKTEPUCTUKHU MisTHHS, SK O3HAKU OO0 €KTHBHOI CTOPOHHU
NEBHOTO CKJIAAy 3JI0YMHY, TO Take AISTHHS MOXe OyTH BUMHEHO Jiuiie y ¢GopMi
aKTUBHUX JI1, OCKUIBKM Ha TOW 4Yac BIATMOBITAIBHICTH 3a O€3MISUTHHICTH HE OYyJI0
nepeadadyeHo y KpUMiHAJIBHOMY 3aKOHI.

Bukopucmanna nonammasa 3nicnocmi y npagosux nam’amxax Pociiicokoi
Imnepii

Axmo posrisgaty npaBoBi nmam’atki Pociiickkoi Immepii, mo s Ha
TepuTopli YKpaiHM TO CIiJ 3BEPHYTUCH OOOB’SI3KOBO JO TEKCTY APTHUKYIY
Boennoro 1715 p. YV nboMy HOpMaTUBHOMY JJOKYMEHTI BKHUBAIOTHCS TaKi TEPMIHU:
«3II0», «3J0H», «3I0AEH», «03JI00JIEHHBII». AJle HaWO1IbIle HAC I[IKABUTH IIOsIBa
TAKOr0 TEPMIHY SIK «3JICTb», 3 AKOTO 1 MOXOAWTb TEPMIH «3JIICHHID). 3araiom
TEPMIiH «3JIICTb» BXKUTO Yy II'SITH apTHKYJax JUIsi XapaKTePUCTUKH CyO’ €KTHBHOI
CTOPOHH 3JIOYMHHUX JISHb.

Hanpuknan, y ApT. 8, 110 BCTAaHOBIIIOBAB BIJMOBIAANIBHICTh 32 OJWH 13
nposiBiB 3HeBaru 10 bora, 30kpema, 3a3Hadanock: «EcTh 11 cre Hapo4HO, WK U3
37I0CTH, WM B THUSHCTBE YYHUHUTCS, Torda...». B Aprt. 27, 1m0 BCTaHOBIIIOBaB
BIJIMOBIJANBHICTh 32 HEBUKOHAHHS BIMCHKOBOTO Haka3zy, Iepeadadanoch: «byme
oburepy WiIM cajiary B €ro BEJIWYECTBA CIIy’kO€ OT HAaYaJIHMKA CBOETO YTO
YIPAaBUTH MTOBEJICHO OYIET, @ OH TOTO M3 3JI0CTH WJIM YIIPSIMCTBA HE YUUHHUT...». A
BIAMOBIAHO 10 ApT.146: «KTO ¢ cepAIioB U 3710CTH KOTO TPOCTUIO WJIM UHBIM YeM
YIAPUT U MOOBET. .. » !

Taxum 9rHOM, MOKHA 3pOOUTH BUCHOBOK, 1110 BUILIEPO3IIIIHYTI HOPMATUBHI1
mxepena XVIII cr. cranum OCHOBOIO BHKOPUCTAHHS KaTeropili «3IICHICTBY Y
KpUMiHAJIBHOMY TpaBl Ta 3aKOHOAABCTBI sk Pociiickkoi Immepii Tak 1 BiANOBITHO
BITUM3HSIHOMY. A cama IO0siBa TaKoi KaTeropii Brepiie Bin0yiach B YIIOXKEHHI TTPO
NMOKapaHHS KpuMiHaibHI Ta BunpaBHl 1845 p. Ileit komudikoBaHuil akT
KpPUMIHAJBLHOTO TIpaBa, IO AisB Ha TepUTOpli YKpaiHM MICTUB CHCTEMaTH30BaHY
CTPYKTYDPY, 110 nepeadayana HasBHICTh 3araibHoi Ta Oco0IMBOT YaCTHH.

! Aprukyn Bounckuii 1715 r. Poccuiickoe 3akonomarenbcteo X-XX BB.: B 9 1. T.4. 3aKOHOIATENLCTEO MEPHO/A
craHoBieHus abOcomorusma. OtB. pen. A.I.ManpkoB. M., IOpumuueckas nureparypa, 1986. URL:
http://www.hist.msu.ru/ER/Etext/articul.htm
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VY npomy nokymenTi, B Paznene nepom «O mpecTyrieHusX, TPOCTyIKax H
HaKa3aHUAX BOOOIIE», TOOTO 3arayibHii YacTuHi, y CcT.135 MICTHIOCH, 30Kpema,
Take MoJIOoXKeHHs: «BrUHa yYMHMBIIAr0 Kakoe MO0 MPEeCTyIieHie, a C TEM BMECTe
U Mepa CIIEIYIONIeTo 3a CMe HAaKa3aHUsl yBEIMUYUBAIOTCS 110 MEPE TOTO:

9) yem BaxkHee 3710, WJIM BpPEJlb, CUM IPECTyIUJICHIEMb IPUYMHEHHIEY, C.43-
44]'. To6TO 3aKOHOAABELb LIE€I0 3aTalbHOK HOPMOIO BCTAHOBJIIOBAB MPHITKC: YUM
BOKJIMBIIIE 3JI0 a00 IIKOJA BiJ BYMHEHOTO 3JIOUYMHY, TUM Ma€ OyTH OUIBII
CYBOPHUM IOKapaHHs 32 HbOTO. A 11e 03Hayae, [0 KaTETOpio «3J10%» BIIHECEHO J0
CKJIaJI0BOT O0’€KTMBHOI CTOPOHH 3JI0YMHY Yy SKOCTI OLIIHOYHOI O3HAKH, SKY
HEoO0X1/1HO OyJI0 BCTAaHOBIIOBATH Y KOXHIiH CIIpaBi.

TepmiH «3micHUI Oe3mocepeHbO BXKUTO B YJIOKEHHI MPO TMOKapaHHs
KpUMIiHaJbHI Ta BUIIpaBHi 1845 p. y HACTYMHUX HOpMaX:

1) ¢1.259: «Ecnu k10, paBHOMEPHO M C OOJyMaHHBIM HaMEpPEHUEM WU
YMBICJIOM, YYUMHHUT JDKUBYIO MPUCITY B MOATBEPKIECHUE TAKOro CBOEro poja
CBUJICTEILCTBA, B CJIECACTBHE KOETO OOBUHSEMBIN TOJDKEH HEMPABIJIHBHO MOHECTU
YTOJIOBHOE HaKa3aHWEe, TO Ced 3JIOCTHBIA KISTBOIPECTYIHUK, MO W300JIMUECHUU
ero, mojsepraercs:...» , ¢.103]%;

2) cr. 1163: «Tak Ha3pIBaeMbIsl KIUKYIIH, KOTOPbHIA AENAlOT Ha KOTO-THO0
U3BEThl, YTBEP)KJas, YTO OH MPUYUHWI UM 3710 OyATO-Obl MOCPENCTBOM
4apoJIefiCTBA, TIOIBEPTaOTCS 3a CEH 3IOCTHBINA 00MaH. ..», ¢.485]%;

3) c1.1585: «KT0o W3 Ml HE NPUHAJIEKANUX K TOPrOBOMY COCIJIOBHIO,
OyneT mpu3HaH JOHKHUKOM 3JIOCTHBIM, T.€. TaKMM, O KOEM JI0Ka3aHO, YTO OH,
BIIABIIM B HEOIUIATHBIC JOJTH, C YMBICIIOM [Jis HW30&KaHHWS IUIaTeXa OHBIX
MEPEKPENUII CBOE UMEHHE WM TIepeiall OHOEe OE3/ICHEKHO B JIPYTUS PYKH, WU K€
MOCPEJICTBOM TOJICTABHBIX JIOKHBIX 3aUMOJABIEB, WM HHBIM CIIOCOOOM CKPBLI
JNEUCTBUTENILHOE CBOE€ MMEHHUE WJIM 4YacTh OHAro, BO BpEJ HEYJIOBJIETBOPEHHBIX
BIIOJIHE 3aMMOJIABIIEB, TOT 3a CHE MOABEPraeTcs...», c.634]%

MoskHa 3pOOMTH BHCHOBOK, IIO0 Yy PO3IJIAJIaHOMY HOPMAaTHUBHOMY aKTi
TEPMIH «3JTICHUI» y MOPIBHIHHI 3 1HIIMMH, 110 MOXOASTH BIJ MOHATTS «370», OyB
MaJIOBXMBAHUM: y JBOX BHIMAJKaX HWOTO BXKHUTO JUIsl XapaKTEPUCTHUKU CyO’ €KTa
370YMHY (3JICHUM KISATBOMOPYIIHUK» Ta <«3JTICHUA OOpXKHHUKY»); Yy OTHOMY
BUIMAJIKY — JJIs1 XapaKTEPUCTUKU CHOCOO0Y BUMHEHHS 3JI0YMHY, SK O3HaKU
00’€KTUBHOI CTOpOHHU («3iicHUM oOMan»). KpiM Toro, BKHUBaHHS PO3TJISIAHOTO

! VioxkeHHe 0 HaKa3aHUSAX YroJNOBHBIX M HcnpaButenbHbix. Cankt-IletepOypr: Tunorpadus Broporo ormenenus
Co6crBennoit Ero Mmneparopckoro Benmuecrsa Kannensipu, 1845. 922 c.
2 YnokeHre 0 HaKa3aHUSX yroJOBHBIX U ucnpaBuTenbHbix. Cankr-IletepOypr: Tunorpadus Broporo otaeneHus
Co6crBennoit Ero Mmmneparopckoro Benmuecrsa Kannensipu, 1845. 922 c.
3 VokeHWe 0 HaKa3aHWAX yrOJOBHBIX W McTpaBuTenbHbIX. Cankr-IletepOypr: Tunorpadus Broporo ormenenus
Co6crBennoit Ero Mmmneparopckoro Benmuecrsa Kannensipu, 1845. 922 c.
4 Vnoxenue 0 HakasaHUsSX yroJOBHBIX U ucnpaBuTenbHbix. Cankr-IletepOypr: Tunorpadus Broporo otaeneHus
Coo6ctBennoit Ero MmmepaTtopckoro Benmuectsa Kannenspu, 1845. 922 c.
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TEPMiHYy y IHX CTATTSIX BUTJBIAE CKOPINIE 3 METOK €MOIMHOro 3abapBieHHS
TEPMiHIB, $KI BIH XapakTepu3ye, a He [l BHU3HAUEHHS PI3HOBUIIB
BIJIMTOBIIAJILHOCTI 3a TIepen0ayeHi 37I0YMHHI JISTHHS.

OcrtanHIM KOAU(DIKOBAHUM JIKEPEJIOM KPUMIHAJIBHOTO mpaBa PocilichKkoi
Imniepii 6yno Kpuminansne Yinoxxkenns 1903 p. [ xoua 1ieit HoOpMaTUBHO-TIPABOBUI
JIOKYMEHT Y TIOBHOMY 00CsI31 TaK 1 HE HaOpaB YMHHOCTI, HE TUBJISTYMCh HA BUCOKHM
pIBEHb 3aKOHOJIAaBYOi TEXHIKM, BIH MaB CYTTEBUM BIUIUB SK Ha TMOAAIBIINI
PO3BUTOK 3aKOHOJIABCTBAa, TakK 1 Ha (QOpMYyBaHHS KPUMIHAJIBLHO-IIPABOBOI
noktpund, ¢.329]'. YV 1mpoMy HOpPMAaTMBHOMY aKTi KiJIbKICTb TEpPMiHiB, sKi
NOXOJATh BiJI TOHATTS «37I0» OYJO CyTT€BO CKOPOYEHO 1 BOHA 3aJMIINIACDH
HE3HAYHOIO, TOOTO 3 TEKCTY KPUMIHAJIBLHOI'O 3aKOHY OyJI0 BUJIYYEHO TEPMIHU SIKI
MalTh €MOIliiHEe 3a0apBiieHHd Ta HOCITh OI[IHOYHUM Xapakrep. Tak,
HIMPOKOBKUBAHUM 3JIMIIUBCA JIUILE TEPMIH «3JIOBXKUBAHHS), 1[0 BUKOPUCTAHO
JUIT KOHCTPYIOBAaHHS JIUCTO3UIIIM PI3HUX TPyH 3J0YMHIB. Y 3JI0YHHAX MPOTH
CTaTeBOi CBOOOAM CTATE€BOI HEIOTOPKAHOCTI OCOOM MICTHIJIOCH CIOBOCIIOJIYYEHHS
«ynotpebsieHue BO 370 HEBHMHHOCTI», TOOTO BHUKOPHCTAHHSA LIHOTH MHOTEPHLIOT
ocobu A peamiszallii 3JI0T0 Hamipy 3JIOYMHLSA — BCTYIy Yy CTaTe€Bl 3HOCHHHU.
TepMiH «3JICHICTB» Yy PO3MISIIAHOMY JDKEpENl KPUMIHAJIBHOTO TMpaBa B3arajil He
BUKOPUCTOBYBABCS.

Mu mnigrpumyemo aymky P.. Jlemexu, 1o «Takuil JOCBiJ BHUAAETHCS
MO3UTUBHUM, aJ[K€ 3aCTOCOBYIOUM BIAMOBIIHI HOPMH JI0 PEATbHUX >KUTTEBUX
CUTyallll He BUHMKAJIO HEOOXITHOCTI 3[IMCHIOBATH iX TIyMadeHHs. MOXXJIHBO,
30epirmm Takuil JOCBi, y CYYacHHX pealliax BAAJIOCA O BUPIIIUTH LUIANA P
IPaBO3aCTOCOBHUX MPOOJIEM, TaAKUX SK KOHKPETU3AIlisl OIIHOYHMX IMOHSATH, BUOIP
KOHKPETHOI IIPaBOBOI HOpMH TOWIO», 21]2.

Cnig Biamituty, mo y ct.419 KpuminaneHoro YnoxenHs 1903 p. Oyino
BUKOPUCTAHO TEPMIH «YIMOPHBIH», TOOTO «BHEPTUW», SK OJUH 13 MOMKIMBHX
3aMIHHHUKIB TEPMIHY «3JIICHUN»: «YIOPHOE HEMOBHHOBEHHE POIUTEIHCKOU
BIIACTHY , ¢.847°.

Bukopucmannsa nonamms 3nicnocmi y nepioo 1917 — 1920 pp.

[Ipote micas mepeMoru OiIBIIOBUKIB 3aKOHOIABEIIh MIITOB 1HIIUM IUITXOM.
Ax 3aznawae FO.JI. Bupono6: «l[IlpuHnumoBa BiMOBa BiJI 3aKOHOJABCTBA
Pociiicekkoi  immepii mpu3Benaa A0 TPUBAJIOrO0 MEPIOAY  <OKOHTJIFOBAHHS)

'Open 10.B. Ictopis pO3BHUTKY KPMMIiHAJIBHOTO 3aKOHOJAABCTBA 3 MUTAHb BiANOBLIAILHOCTI 3a MOCATAHHS Ha
HOPMaJIBHI JiSUTBHICTh OPTaHiB Ta yCTAaHOB MEHITeHIiapHol ciy0u Ykpainu B Havanmi XX cromitrs. Popym npasa.
2014. Ne2. C.328-333. URL: http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe.

2 Jlemexa P.1. TsoKKi HACHIJKY K HACKDi3HE KPMMiHAILHO-NPABOBE MOHATTS: JIM... KaHj. opul. Hayk. JIbsis, 2013,
238 c.

3Vronosnoe Ynoxernusa 1903 r. K.; Ilerepbypr; X.: FOxno-pycckoe u3a-so @. A. Morancona, 1903. 147 c.
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IOPUAMYHUMH T€PMiIHAMH, OJHOCTAHHOCTI B PO3YMIHHI SIKUX HE CIIOCTEPIraochy ,
c.155]'. Cxoxy nymky BuciosmoBaB i T.O. T'oHyap, sKuii KOHCTAaTyBaB, IIO
«OakaHHS CTBOPUTH CBOE HOBE 3aKOHOIABCTBO IMPU3BEIM J0 HEBHU3HAUYCHOCTI Ta
OesnepepBHOi 3MiHU TepMmiHojorii. Hanpuknan, TepMiH «mOKapaHHS» BBa)KaBCs
Oyp Kya3HUM, 3aCHOBAaHUM Ha TEOPii «3J101 BOJ1», «KMOPAJILHOIO Tpixa», TOMY BIH
OyB 3aMiHEHUW JOBI'MM 1 HE3PYYHUM TEPMIHOM «3aXOJH COILIAJIBHOTO 3aXUCTY
CYIOBO-BUIIPABHOTO XapakTepy» , ¢.24]°.

Bracnigok 1mporo y HOpMaTUBHUX aKTax IMOYadd 3 SBIATUCH TEPMIHU Ta
TEPMIHOJIOTI4YHI 3BOPOTH, II0 MOXKYTh MIJUIATaTH PO3LIMPEHOMY TIIyMAuy€HHIO a0o
MaloOTh eMOIIiiiHe 3a0apBiIeHHs, 30KpeMa 1 «3IicHICTbY. Lle BigOynocs y nepion Tak
3BaHOTO HEKOJMU(PIKOBAHOTO PO3BUTKY KPUMIHAJIBHOIO 3aKOHOAaBcTBa 3 1917 mo
1922 pik. CrnoyaTky Taki TEpPMIHU BHUKOPHUCTOBYBAJIMCh Y 3BEpHEHHSIX Pan
Hapoanux Komicapie PPOCP, a motiM Oyiu IMIUIEMEHTOBaHI 1 A0 BITYU3HSHOTO
KPUMIHAJIBHOTO 3aKOHO/IaBCTBA.

Tax, y 3Bepuenni Hapognoro Komicapiaty nomr Ta tenerpadis PPOCP Big
9 mucromaga 1917 poxy «IIpo 0GopoTeOy 3 caboTakeM BHIIHUX IOIMITOBO-
TenerpagHUX YUMHOBHHUKIBY, SKE€ MOKHA BBaXKaTH HOPMATHBHUM JIOKYMEHTOM
KPUMIHAJIBHO-TIPABOBOTO XapaKTepy, YMHUCHA (popMa BUHU HA3MBAJIACh «3JIOCTHO-
MPECTYIHBIM OTHOIIICHUEM), a TAKOXK MICTHJIOCH TIOHATTS «3JIICHUNA cab0Tax», il
SKUM pPO3YMUJIOCh CTBOPEHHS 1HILIATUBHUX TPyN Ta KOMITETIB JUJIsl 31HCHEHHS
KEpIBHUIITBA  MOIITOBO-TEJErpa@HUMHU  yCTaHOBaMHM  0e3 iX  HaJEeXKHOIO
MiANOPAIKYBaHHS IEHTpanpHIA Biaai Ta Hapomnomy Kowmicapy momT Ta
Tenerpadis’.

A y 3BepHenHi Bim 15 mmcromama 1917 poxy «IIpo O6opoTsOy 3i
cnekynsanieo», PHK PPOCP nacamnepen naBana CycHiIbHO-TIOMITHYHY OLIIHKY
CIIeKYJISIIT, MigKpecatoBajga ii 0COOJMBHUIN CyCHIIbHO-HEOE3NMEUHHI XapakTep,
nepesidyBajia 03HaKu I[bOr0 3J0YMHY, Ta chopMmylitoBajga KapajlbHY CaHKIIIO, 110
Maja abCOJIOTHO HEBU3HAYEHHI Xapaktep. Y 3BEpTaHHI, 30KpeMa, TOBOPHIIOCH:
«Pama Hapognux KowmicapiB npomnonye BiiicbKOBO-pEBOIOLIMHOMY KOMITETOBI
BKUTH HAHOUTbII PIIIyYHUX 3aXOJiB JJII BUKOPIHIOBAHHS CHEKYJISLIi 1 caboTaxy,
IPHXOBYBAHHA 3aI1aciB, 3JiCHOT 3aTPUMKH BaHTaXiB i iH.», 36]*. ToOTO AisHHS, IO
BUSIBWJIOCH Y 3JTICHIHM 3aTPHUMIII BAHTAX1B, BU3HABAJIOCH 3JIOYMHHUM, X04a SIKYy caMme
3aTPUMKY CII1]] BBaXKaTH 3J1ICHOIO Y HOPMAaTUBHOMY aKT1 HE PO3KPUBAJIOCH.

"Bunono6 10.JI. CTaHOBIEHHS 3aKOHOJABCTBA PO KPUMIHAIEHY BiJNOBIJalbHICTh HEMOBHOIITHIX y PAaHHIH Tepion
pansHebkoi Bianu (1917 — 1924 pp). Vuisepcumemcovki mayxosi 3anucku. 2014. Nel. C.151-157. URL:
http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe.

Tonuap T.O. HenoBHOMITHIH sk Cy6’ €KT BiAMOBINAILHOCTI 38 KPUMiHAIEHUAM TPABOM YKPAiHM: [U... KaH/. OpU.
Hayk. Ogneca, 2005. 211 c.

3 O6pamenne HKIIT PC®CP or 09.11.1917 «O 6Gopbbe ¢ cabOTaKeM BBICIIMX MOYTOBO-TENErPadHbIX
yrHOBHHKOBY». URL: http://www.libussr.ru/doc_ussr/ussr_20.htm

4 Yypakos O.A. KpuminansHe npaso Ykpaiau (1917-1922 pp): au... kana. ropun. Hayk. Oneca, 2003. 194 c.


http://irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?C21COM=2&I21DBN=UJRN&P21DBN=UJRN&IMAGE_FILE_DOWNLOAD=1&Image_file_name=PDF/FP_index.htm_2014_2_58.pdf
http://www.libussr.ru/doc_ussr/ussr_20.htm
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VY nekperi PHK PP®CP Bix 11 ciuas 1919 p. 3okpema 3a3Hauanocs:
«CinbChbKl BIACHUKH, SIK1 HE 3/1ajlM Y BCTAHOBJIEHHUM CTPOK BIAMOBITHY KIJIBKICThH
xJ100Qypaxy, 3a3HalOTh HOro G€30IUIaTHOTO MPUMYCOBOTO BHIIydeHHs. Jlo Tux,
XTO 3JIICHO MPUXOBYE CBOI 3amacu, KOH(icKailis MaiiHa Ta 1mo30aBJIeHHS BOJI 3a
BHPOKaMH HapOJHOTO CyAy» '. UMHHICTH IIbOTO IEKPETy PO3MOBCIOKYBaach i Ha
YKpaiHCBhKi 3eMJIl. Y 1IbOMY JIEKPETI «3JICHICThY OyJjia TaKOXK OI[IHOYHOIO 03HAKOIO,
MPOTE PEBTPUOYHAIM y CBOIX PIMICHHSIX TAaKOXK HE PO3KPUBAIIHM ii 3MICTY, a IPOCTO
KOHCTaTyBaju (akT HASBHOCTI 4M BIACYTHOCTI. Tak, Bwuizna cecissi Omecbkoro
ryOepHChKOTO  peBTpuOyHasry B ckiuani  rosoBu J[.I.Manymuii, umneHiB
C.H.Yexkancopkoro 1 H.€.Koueprina 3acyauna 3a «3icHE yXUJICHHs BiJ] BUKOHAHHS
npoanoaatky» A.K.Brnagumupona 1o 6 micsuiB yB’si3HeHHs, a ©.€. €roposa — 10
2 pokiB mnpumycoBux poOiT. Cecis yxBajiuja TakoX KOH(PICKyBaTH MalHO
3aCy/UKEHMX 1 CTATHYTH IIOJATOK y HPUMyCOBOMYy mopsaaky , c.91; x]*. A
BIJIMOBITHO 3 1HIIOIO CIIPaBor0: «25 6epe3ns 1920 p. cIbChKOI MPOANOIATKOBOIO
Komiciero apemroBanuit Jleycbkuit 3.B. 3a HEBUKOHaHHS MNPOANOJATKY. 3a
MIOCTAHOBOIO CJIiA40ro bammHChKOro cnpaBy nepenaHo 10 peBTpuOyHany. Buizna
cecis Omechkoro ry0epHChKOro peBTpuOyHanmy mpucynuia 3.B.Jleycbkoro g0 3
POKIB MPUMYCOBHUX POOIT 13 1MO30aBJICHHSM BOJ1 Ta KOH(pICKaIll€l0 MaifHa, aje,
«OepydH 110 yBaru BiIJICYTHICTh 3JICHOCTI 3JIOUMHY», YXBaJIWJia BHUPOK BBaXKaTu
YMOBHHM, SIKIIO TPOTITOM M'STU AHIB MOJATOK OyJe BHECEHO Yy IMOJBIMHOMY
po3mipi» , ¢.94; x] 4.

HeonHopa3oBo BXKHUBA€eThCsl TepMiH «3dicHICTH» y nekperi PHK PCOPP
«IIpo BIAMOBINANBHICTH 3a MOPYUICHHS ACKPETIB PO HATypajibHI MOJATKUA 1 PO
obminy Bix 15 mumas 1921 p.:

«KapaeTbcsi mpUMYyCOBUMH TPOMAJCHKUMHU poOoTamu a00 M030aBIICHHSAM
BOJII 3 KOH(IcKaliero MaiiHa abo 0e3 Takoi He3/laya IJIaTHUKOM HaJIEKHOTO 3
HBOTO TIPOJOBOJIBYOTO ab0 CHPOBUHHOTO TONATKy, SKII0O BCTAaHOBJICHO
BI/TUYKEHHSI, MIPUXOBYBaHHS abo npsMy BIJIMOBY BiJl 3/1aui
CUIBCHKOTOCTIONAPCHKUX MPOAYKTIB UM IHIII 3JIICHI A1l HECHPAaBHOIO IUIATHUKA.
TakoMmy >k MOKapaHHIO MiAJSATae 3JICHE 1 BHEpPTE MPEA'SBICHHA 10 3/ayl SIBHO
HEJI00POSIKICHOTO MTPOTYKTY.

KaparoTecsi koH(ickaliero MaiiHa 3 1mM030aBJIICHHSIM BoJii abo 0e3 Takoi
ocoOu, K1 CBOIMH JISIMU IITYYHO IMABUIIUIN I[IHU Ha TOBAPU K IUISIXOM 3MOBHU

! Co6panue yzakonenuit PCOCP. 1919. Ne 1. Cr. 71.

2 Yygako O.A. Kpuminansre npaso Ykpainu (1917-1922 pp): au... kanu. ropus. Hayk. Oxeca, 2003. 194 c.
3 IenrpanbHelii rocyaapcreennslii apxus Coserckoil apmuu. ®@.1236. Om. 1. J1.3.

4 Yygakos O.A. Kpuminansue npao Ykpainu (1917-1922 pp): au... kann. opua. Hayk. Ozeca, 2003. 194 c.
5> Marepuanst HKIO PCOCP. 1919. 10 mas. 54c.
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abo cTpaiiky Mik c00010, TaK 1 IIISIXOM 3JICHOTO HEBUITYCKY TOBapy Ha PHUHOK,
c.206]".

OpmHuM 13 OCHOBHHX 3aC001B BITYM3HSHOI 3aKOHOJIaBUOT1 TEXHIKH y TOU 4Yac,
AK 3a3Ha4yae jpociuigHuk JI. Anr, Gyio «BiITBOPEHHS HOPMATHBHHX IPHUIIUCIB) 2
Tomy, sik 3aznauae [[.FO. ComnoBeii: «mpuitHATI HOpMATUBHO-TIpaBoBi aktu Y CPP
(YPCP) 3a 3MmicTOM BIJNOBiAQIM 3arajilbHOCOKO3HUM. Takuil miaxia Ao
3aKOHOTBOPYOCTI HE JO3BOJSB (opMyBaTH €(EKTUBHI KpPUMiHAIBHO-IPABOBI
HOpMH, 5IKi O BpaxoBYBaJIM OCOOIMBOCTI COIIAIbHO-€KOHOMIYHOTO PO3BUTKY
YCPP Ta Ha Haje:xHOMY piBHI 3IHCHIOBAaJM CBOI OXOpPOHHI, PETYJSATUBHI Ta
npodinaktuyusi GyHKIiD» , ¢.74]3.

Buacniiok 1poro B  YKpaiHCBKOMY pPaAsHCbKOMY KpPHUMIHAJILHOMY
3aKOHOJIAaBCTBI TAaKOX BHUKOPUCTOBYETBHCS TMOHATTS «3JICHICTh». Hampukinan,
mupkyssip Ne 17 Hapoanoro Kowicapiary FOctumii YPCP maB nazBy «llpo
OCOOJIMBUI TOPSJIOK PO3IJISIY PEBOJIOLMIMHUMU TpUOyHaIaMu CHpaB  Ipo
KOHTPPEBOJIIOLIMHY 1 3JTICHY aritaiiio». 3a Taki AisHHS nependadainach CMEpTHA
kapa®*. ToOTO 3’ SIBUJIOCH IIOHATTS «3JIiCHA ariTaiis», MPOTe Ky CaMe ariTaliio CIIix
BBAXKATH 3JICHOI y UHUPKYJSpl HE 3a3HAYANOCh, L€ MOHATTS TakoX OyJo
OI[IHOYHUM, BiJIJIaHE Ha PO3CY]l PEBOIIOLIITHOTO TPUOYHAITY.

Ha BuxoHauus iHctpykuii Bim 8 rpyams 1920 p.>, PHK YCPP npuiinss
noctaHoBy Bif 19 TpaBus 1921 p., ska nependayana CTBOPEHHs MPU BIMCHKOBUX
3aroHax, 10 BeJIu 0OpOTHOY 3 «OaHAUTHU3MOMY, «PEBOMIOLIIHI TPIHKWY», HAJIEH]
npaBaMu peBTpuOyHasiiB °. BoHu, mirouu npu KapajibHHX 3aroHaX, Majd IIPaBo
OpOTATOM 24-X TOJIMH 3HMIYBAaTH HA MICII1 «3JIICHUX BOPOTIB PAASTHCHKOI BN ,
93] 7, mo xareropii SKMX MOIJa IOTPAaNMTH Oyab-ika ocoba, 56] ®. ToOro i me
MOHATTS OYyJIO CYTO OI[IHOYHHUM, a TOMY JKUTTS JIFOJUHM IJIKOM 3ajexkanao Bijl
CBABOJII YMHOBHMKIB, SIKI OyJIM HaJlJIEHI y I[bOMY BHUIIAQJKy IMPaBOM BH3HA4YaTH
(BIIICHICTB» BHUXOJSYU 3 BJIACHOTO CYMIIHHS a00 Tak 3BaHOI «PEBOJIOLIMHOT
IIPABOCBIIOMOCT1».

! Ucropus coserckoro yromosroro mpasa (1917-1947) / [Tepuenson A. A., I'punrays 1. C., dypmanos H. I.,
HcaeB M. M. u 1p.]. M. : IOpun. m3a-Bo MunuctepctBa roctummun CCCP, 1948. 466 c.

2 Anr JI. @., Bnacerko H.A., Ucakos B.B. 3akoHoaTeNbHas TEXHUKA COBETCKOTO IIEPHOJA: HAYY.-MIPAKT. MOCO0. /
oz pen. 0. A. Tuxomuposa. M.: T'opogeir, 2000. 272 c.

3 Comnoseii JI.IO. Epomonis 3aK0OHOJABCTBA IPO KpUMiHANBHY BinnosiganeHicte YCPP (YPCP)(1919-1959 pp):
I .. KaHJ. ropuj. Hayk. Kuis, 2017. 237 c.

4 Co6panue yzakoneruii YCCP. 1920. Ne 1. Cr. 274.

3 IlenTpanbHuil NepKaBHUM apXiB BUIMX OPraHiB Biaau Ta ynpasninus Ykpaiuu. @. 3204, om. 1. Cop. 3. Koporka
IHCTPYKIIis Mo 60poThOi 3 6anauTH3MOM : 3aTB. PHK YCPP i LIK KII(6)V Big 8 rpya. 1920 p., apk. 24, 258.

6 Tamxa O. 1. Omip censin cranoBneHHIO ToTanitaproro pexumy B YCPP. K. : HAH Vkpainu, 1996. 42 c.

7 Apxiepeiicekuii I[., Yennos B. Brnanga i censucrso y 20-ti poku. 3 apxisie BYUK-TTIY-HKBC-KI'B: uayk.-
JIOKYM. XKypH., 1999. Ne 1-2. 87-127.

8 Conogeit JI.10. EBouolis 3aK0HO/IaBCTBA PO KPUMiHAJIBHY BifnosinansHicts YCPP: nu... KaH. Opuj. Hayk.
Kuis, 2017. 237 c.
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Cnig 3ayBaXWTH, 10 BHJIAHHS BHIINCHA3BAHMX HOPMATHBHHX aKTIB
3MIIHCHIOBAJIOCH POCIHCHKOIO MOBOIO.

Bukopucmanna nonammas 3nicnocmi y KK YCPP 1922 p. ma 1927 p.

23 cepnusa 1922 p. BYIBK mnpuiinsgB nocraHoBy «IIpo BBeAeHHs B Jit0
KpuminansHoro kojgekcy YCPPy, sika mporosoiinyBaa, 1o 1ei akt c)opMoBaHUN
Ha ocHOBI KK PP®CP 1922 p. 3 MeTo0 BCTaHOBIEHHS €IHOCTI PaJsHCHKOTO
KPUMIHAIBHOTO 3aKOHOAAaBCTBa'. ToMy IinKoM I0ridno, mo mix yac kogudikanmii
BITYM3HSHOTO  KPUMIHAJIBHOIO  3aKOHOJIABCTBA  TEPMIHOJIOTIYHI  3BOPOTH,
CKJIaJIOBOIO SIKMX € TePMiH «31icHICTh», 3 KK PPDOCP Oynu BKIIFOYEH1 O YOTHPHOX
crateii KK YCPP 1922 p. 3azHaunmo, 1110 HaMH J0CIIKYBaJIOCh BUJIAHHS I[bOTO
KPUMIHAJBLHOTO 3aKOHY, SIKMI TaKOXK 0YyJI0 Omy0JIIKOBAaHO POCIMCHKOK MOBOIO.

Tak, c¢r1.79 po3rmsgaHOTO  KOJEKCY  Iependadana  KpUMIHAIbHY
BIJIOBIAANIBHICTD 32 «HECIIATY OKPEMHMH IPOMAsIHAMH Y CTPOK 200 BiIMOBY BiJl
CIUIaTH MOJATKiB, TPOIIOBUX a00 HATypaJlbHUX, BiJl BUKOHAHHS IMOBUHHOCTEN abo
BUPOOHUIITBA pOOIT, 1[0 MAIOTh 3arajibHO JIep:KaBHE 3HaueHHs». KBamidikoBaHuM
BUJIOM I[LOTO 3JIOYMHHOIO JIITHHS OyJ0 MOro BUMHEHHS «3JIICHUM HETUIATHUKOM
Ml SKUM PO3yMIJIOCh: «IOBTOpHA Ta YyIOpHAa HecIjata abo BIAMOBa Bij
BMKOHAHHSI POOIT 4M MOBMHHOCTEH a6o iHmi mii» 2. SIk 6auMmo, 3aKOHOJABEIb
crpoOyBaB pO3’SICHUTH MOHSTTS «3JIICHUM HEIJIAaTHUK» y JIaHld CTaTTi, aje ue y
HBOTO BHMIILIO HE 30BCIM BIAJO0 1 1€ TIyMauyeHHS 3aJIHIIAIOCH TEPEBAKHO
oiHOYHUM. OCKUIBKH MPaBO3aCTOCOBHUM OpraHaM CiiJi OyJio 3’sICOBYBaTH 3MICT
CJIOBOCIIOTYUYEHHS «YIIOpPHA HECIUIaTay Ta IO CJi PO3YMITH IiJl TOHATTSAM «IHIII
.

Bignosimno gm0 4.l cr.130 KK VYCPP 1922 p. nependauanach
BIJIMOBIAIBHICTD 32 «HEBUKOHAHHS O00OB’SI3KIB 3a YroJ00, 110 OYyJI0 YKJIAJeHO 3
JIEpKaBHOKO YCTAHOBOIO a00 MiAMPHEMCTBOM, SKIIO JIOBEJCHO 3aBIJOMO
3JIOHAMIPEHUH XapaKTep HEBUKOHAHHS yroaw abo 1HII 3aBiJIOMO HEIOOPOCOBICHI
[0 BIJHOIIEHHIO O JEp>KaBU Aii, HaBiTh SAKIIO I J1i BUSABWIKCH y MOBEPHEHHI
aBaHCIB JIOCTPOKOBO Ta BIJIMOBI BijJ MOJAJIBIIOTO BUKOHAHHS YyTOIH, aje 3
BUKOPUCTAHHSAM HAJ@HUX JIEPKABOI KOIITIB Ha I[J1l, [0 HE CTOCYIOTHCA
BUKOHAHHSI 000B’SI3KIB 3a Yrojioro». Ik 6aunMo, 3aKOHO/IaBellb JOCUTh CKJIQTHUM
JUISL CTIPUHHATTS YWMHOM CKOHCTPYIOBAaB IpaBOBY HOpMy. Hampwkmnanm, 3aMicTh
CJIOBOCTIONYUYEHHS «3aBiJIOMO 3JIOHAMIpPEHHI XapaKTepy MpocTimie Oyino BXKHUTH
TepMiH «yMuCHMID». KBamidikoBaHUM BHIOM IIHOTO AISHHS Tependadanoch, Mo Yy

! 36ipuuk y3axonens YCPP. 1922. Ne 36. Cr. 554.
2 Kpuminaneauii xogexc YCPP 1922. IOpuauuna enuukionesis : [B 6-tu 1.] / pex. xou. FO. llemiyuenko (Bimm.
pen.) [ta in.] K. : Ykpainceka enmukionenis im. M. I1. baxana, 2001. T. 3 : K— M. 792 c.


http://leksika.com.ua/12860501/legal/kriminalniy_kodeks_usrr_1922
https://uk.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D0%B4%D0%B8%D1%87%D0%BD%D0%B0_%D0%B5%D0%BD%D1%86%D0%B8%D0%BA%D0%BB%D0%BE%D0%BF%D0%B5%D0%B4%D1%96%D1%8F_(%D0%B4%D1%80%D1%83%D0%BA%D0%BE%D0%B2%D0%B0%D0%BD%D0%B5_%D0%B2%D0%B8%D0%B4%D0%B0%D0%BD%D0%BD%D1%8F)
https://uk.wikipedia.org/wiki/%D0%A8%D0%B5%D0%BC%D1%88%D1%83%D1%87%D0%B5%D0%BD%D0%BA%D0%BE_%D0%AE%D1%80%D1%96%D0%B9_%D0%A1%D0%B5%D1%80%D0%B3%D1%96%D0%B9%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%95%D0%BD%D1%86%D0%B8%D0%BA%D0%BB%D0%BE%D0%BF%D0%B5%D0%B4%D0%B8%D1%87%D0%BD%D0%B5_%D0%B2%D0%B8%D0%B4%D0%B0%D0%B2%D0%BD%D0%B8%D1%86%D1%82%D0%B2%D0%BE

32

pa3i «sgkumo Oyae [OBEACHO SIBHO 3JICHUI XapakTep TakuX [isHb 1 BOHHU
CYyNpOBOKYBAJIMUCh TOMEPEIHBOI0 yTOJAOK MIK areHTaMd Ka3Hu Ta il
KOHTpareHTaMu» TO BiJIMOBIAAIBHICTh HACTAE 32 4.2 PO3TJISAAHOT CTATT1, CAHKIIIEIO
AK0i OyJo mepen0adyeHo HalBHMILy Mipy IOKapaHHa — posctpin '. Sk iy
nonepeaHid HOPMI 3MICT TOHSTTS «SBHO 3JIICHMM XapakTep» HE PO3KPUBABCH,
TOOTO MOro TiaymMadyeHHs OYJIO TaKOX BIJHECEHO Ha PO3CYJ MPaBO3aCTOCOBHHUX
OpraHiB.

Taka cama cutyarlisi crocTepiraeTbcsi 1 mMpu crpoOi po3TIymMadyuTa ctT.137
KK YCPP 1922 p., BIANOBIAHO A0 SKOI 3J0YMHHUM BH3HAETHCS «IITY4HE
NiABUIICHHSA I[IH HAa TOBAapW INIJISXOM 3MOBH a00 CTpaiKy TOPTiBEJIbHUKIB MIX
c00010 a60 IUIAXOM 3IIICHOTO HEBMITYCKY TOBapy Ha puHOK»Z. Ilpu 3acTocyBaHHi
pPO3MJISIIaHOT CTAaTTI IPaBO3aCTOCOBHUM OpraHam ciiji OyJio 3’SiCOByBaTH YHM
BIJIPI3HSAETHCS 3JIICHUM HEBUITYCK TOBAapIB Ha PHUHOK BiJ] MPOCTOTO HEBUITYCKY
TOBapiB Ha PUHOK, MPOTE YITKI KPUTEPii TAKOTO PO3MEKyBaHHs OyJIM BiJICYTHI, a
TOMY BUKOPHUCTAHHS TEPMIHY «3JIICHUI» Y pO3TIIsIaHiil HOpM1 BUTIISAIAE 3aiiBUM.

AHaJOriYHMIA BHCHOBOK MOXHa 3pOOHTH 1 y pa3l cnpoOu TIyMadeHHS
ct.209 KK VYCPP 1922 p., mo mnependauana BIANOBIJAIbHICTh BiMCHKOBHUX
HayaJbHUKIB 3a TEPEBUILIEHHsS Biaau ab0 Oe3NIsUIbHICTh, SKE BUYMHSIOCH 0Oe€3
snicHoro ymucny (4.1 ta 4.2 ¢1.209 KK YCPP 1922 p.), Ta Take, 1110 BUNHSIIOCH 31
smicarM ymucenoM (4.3 ¢1.209 KK VCPP 1922 p.) . TIoHATTS «3]1iCHOTO YMHUCITY»
y PO3IJIA/IaHiii HOPMI HE PO3TIIyMauyBajioCh, MPOTE, CKOPINI 3a BCe, MOBA e mpo
BUYMHEHHS PO3IJISIAHOTO MissHHA a0o0, y TEepIIOMYy BHUIIAJKY, 3 HEOOEPEKHOIO
¢dopMoro BuHH, a00 3 YMHCHOIO ()OPMOIO BHHHU Yy APYrOMYy BHIIAJIKy. A TOMY
BUKOPHUCTAHHS TEPMIHY «3JIICHUI» BIAHOCHO MOHSTTS «YMUCHUI» Yy PO3TJIsSAaHii
HOPMI TaKOK BUTJISAAE 3aiBUM.

[liicymMOByIHOUM THWTAHHS BUKOPUCTAHHS TEPMIHOJOTIYHUX 3BOPOTIB 3
MOHATTSIM  «3JIICHUH» MOXKHa 3pOOMTH BHCHOBOK, III0O Yy BCiX BHUIAJKaX
BUKOpHUCTaHHA Takoro Tepminy y KK VYCPP 1922 p. Oyno 3aiiBuMm Ta
HEOOIPYHTOBaHHUM, HECIIO JIUIIE eMOLIHE HABAaHTAXKEHHS, CTBOPIOBAJIO TPYIHOIII
y MPaBO3aCTOCYBaHHI Ta PO3IIMPIOBATIO MEX1 Cy0’€KTHMBHOIO CTaBJICHHS BUHHU 3
00Ky MpaB03aCTOCOBHUX OPTaHIB.

JlocuTh 1iKaBUM Ta BXKJIMBUM 3 TOUYKH 30PY BUKOPUCTAHHS PI3HUX TEPMIHIB
e KK YCPP 1927 p., skuit 6yno npuitHsto Ha ocHoBi KK PPOCP 1926 p.
3BepHEMOCS /0 JEAKUX AacMeKTIB ICTOpli MOro MpUMHSATTS, 30KpeMa TOro, IO

! Kpuminansuuii kogexe YCPP 1922, IOpuauuna enumuknonenis : [B 6-tu 1.] / pen. xox. IO. Illemurydenko (Biar.
pen.) [ta in.] K. : Ykpainceka entuknonesis im. M. I1. Baxana, 2001. T. 3 : K— M. 792 c.
2 Kpuminanbuuii kogexc YCPP 1922, IOpumuuna ennukinonesis : [B 6-tu 1.] / pen. ko IO, lllemmrydenko (Biam.
pen.) [ta in.] K. : Ykpainceka enmuknonesis im. M. I1. Baxana, 2001. T. 3 : K— M. 792 c.
3 Kpuminaneauii xogexc YCPP 1922. IOpuauuna enuukionesis : [B 6-tu T.] / pex. xou. FO. llemiyuenko (Bimam.
pen.) [ta in.] K. : Ykpainceka enrukionenis im. M. I1. baxana, 2001. T. 3 : K— M. 792 c.
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http://leksika.com.ua/12860501/legal/kriminalniy_kodeks_usrr_1922
https://uk.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D0%B4%D0%B8%D1%87%D0%BD%D0%B0_%D0%B5%D0%BD%D1%86%D0%B8%D0%BA%D0%BB%D0%BE%D0%BF%D0%B5%D0%B4%D1%96%D1%8F_(%D0%B4%D1%80%D1%83%D0%BA%D0%BE%D0%B2%D0%B0%D0%BD%D0%B5_%D0%B2%D0%B8%D0%B4%D0%B0%D0%BD%D0%BD%D1%8F)
https://uk.wikipedia.org/wiki/%D0%A8%D0%B5%D0%BC%D1%88%D1%83%D1%87%D0%B5%D0%BD%D0%BA%D0%BE_%D0%AE%D1%80%D1%96%D0%B9_%D0%A1%D0%B5%D1%80%D0%B3%D1%96%D0%B9%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%95%D0%BD%D1%86%D0%B8%D0%BA%D0%BB%D0%BE%D0%BF%D0%B5%D0%B4%D0%B8%D1%87%D0%BD%D0%B5_%D0%B2%D0%B8%D0%B4%D0%B0%D0%B2%D0%BD%D0%B8%D1%86%D1%82%D0%B2%D0%BE
http://leksika.com.ua/12860501/legal/kriminalniy_kodeks_usrr_1922
https://uk.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D0%B4%D0%B8%D1%87%D0%BD%D0%B0_%D0%B5%D0%BD%D1%86%D0%B8%D0%BA%D0%BB%D0%BE%D0%BF%D0%B5%D0%B4%D1%96%D1%8F_(%D0%B4%D1%80%D1%83%D0%BA%D0%BE%D0%B2%D0%B0%D0%BD%D0%B5_%D0%B2%D0%B8%D0%B4%D0%B0%D0%BD%D0%BD%D1%8F)
https://uk.wikipedia.org/wiki/%D0%A8%D0%B5%D0%BC%D1%88%D1%83%D1%87%D0%B5%D0%BD%D0%BA%D0%BE_%D0%AE%D1%80%D1%96%D0%B9_%D0%A1%D0%B5%D1%80%D0%B3%D1%96%D0%B9%D0%BE%D0%B2%D0%B8%D1%87
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CTOCYETbCSI BUKOPUCTaHHS IOpUAMYHOI TepMmiHoiyorii. Lleit  BiTuM3HAHUI
KPUMIHAJIBHUNA 3aKOH OyJI0 MPUMHATO YKPAiHCHKOIO MOBOIO Yy TOM Mepioj, KOJIH
BiIOYBaBCs MPOIIEC CTAHOBJICHHS YKpaiHChKOI MpaBHUYOI TepMiHOcucTeMu. «/lo
I[OTO MPOIECY AOJYYMBCS 1 HOBOCTBOPEHHMH IHCTUTYT YKpaiHChKOI HayKOBOIi
MOBH, SIKMM MpalioBaB HaJ TEPMIHOJOTITYHUMH CIOBHUKAMH 3 PI3HHUX Tally3eu
HayKH, BHUpOOJISIB 3arajbHi CTaHJIAPTH YKPAiHCBKOTO TEPMIHOTBOPEHHS, IpHU
incTuTyTI AisiB 1 [IpaBamumii Bigmim , ¢.50]".

BinHOCHO BUKOpHUCTaHHS TEpPMIHIB y HOPMATUBHUX aKTaxXx TOYHJIACA
cylepeuka 00 JKepell, 3 AKUX clij ooupatu 1i TepMind. Sk 3a3nauvae H.Tpau:
«He Bci ywacHuku pAuckycii Oyiu OJHOCTAMHUMHU Yy TIMTaHHI JOIUIBHOCTI
BUKOPUCTAHHS AaKTiB JIaBHHOI MOBHM SIK JiKepena 1isi (popMyBaHHS MOJIEPHOI
ykpaincekoi  Tepminojiorii.  Ilpod. H. Makcumeiiko panuB 3BepTaTtucs 10
JINTOBCBKMX CTaTyTiB, AaKTIB KO3albKUX CYy/AiB, a TaKOX BHKOPHUCTOBYBATU
3aMO3UYEHHS 3 POCIHCHKOI MOBH ISl BIIPOBA/PKEHHSI HOBUX IOPUANYHUX MOHSTb.
[TpauiBauku [IpaBaruoro Bigauty IHCTUTYTY yKpaiHCHKOT HAYKOBOi MOBH HE JIUIIIE
MOTOJKYBAJIUCSA 3 HEOOXIAHICTIO BUKOPUCTAHHA JaBHIX JDKEpes, a W BBaKallu 3a
HeoOX1/IHe 3alyyaTd ¥ JaBHINI JOKYMEHTH, MounHaiouu Bia «Pycbkoi mpaBam»
nepiogy SpocnaBa Mygaporo. Illo x a0 3amo3uyeHb 13 POCIHCHKOI MOBH, TO
MPEACTAaBHUKU |HCTUTYTYy YKpalHCBKOI HAyKOBOI MOBH HE 3alepedyBalid
MOJKJIMBOCTI 1X BHKOPHCTaHHs, TMPOTE HE BBAXAIW POCIHNCHKY MOBY €IWHUM
JoKepesioM (popMyBaHHS HOBITHBOI IOPUIUYHOI TEPMIHOJIOTII, HAAAIOUU MepeBary
KUBIM  YKpaiHChKIH MOBI K OCHOBHIM 0a3i TBOpPEHHS IOPUIUYHOI
TepMiHocucTeMm», 9-10]2.

PesynbpTatom miei muckycii cramo BumaHHs B cepnHi 1926 p. «Pociiicsko-
YKpailHCHKOTO  CJIIOBHMKAa TPAaBHUYOI MOBH» 3a PEAAKIIEI0  akKaJaeMika
A.TIO. Kpumcrkoro, sikuii MicTus nonan 67 000 ciis .

Jlxepena, siki OyJi0 onpanboOBaHO MPHU CTBOPEHHI 1bOTO cioBHUKA, H.Tpau
JJTUTh HA TaKl TPYIIN:

«l) pi3HOrO TUTaHYy TOTOYACHI CIIOBHUKH: Hawmepiie ¢(axoBi, a came
«KopoTkuii MOCKOBCHKO-YKpPaiHCHhKUN CJIOBHHMK CYJIIBHHUIITBA Ta JIJIOBOJCTBa»
1918 p.; 4-tomuuii «CnoBap ykpaincbkoi MoBu» b. I'pinuenka 1907-1909 pp.;
1HO3€MHI1 CJIIOBHUKH (JIATUHCHKI, HIMEIbK1, (PpaHILy3bKi I pOCIICHKI);

2) joxepenna JaBHbOI YKpaiHChKOI MOBU: 3aKOHOAaBY1, Cy/10B1 akTH (JloroBip
Ta yxBajla MiX rerbMaHoM OpnukoM 1 Biiicekkom 3amnoposbskum, [IpoToxonu

'Tpau H.3 icropii ykpaincekoi npasauuoi Tepminonorii: 20-30-1i pokn XX cromirrs. Haykosi sanucku HaYKMA.
®inonoriuni Hayku. T. 60. K. : Bugapauuwmii aim ,,KueBo-MorunsHebka akagemis”, 2006. 49-57.

2 Tpau H.Ykpaincbka npaBHuua Tepminosioris B XX cT.: aBroped. Au... Ka®ja. Opuj. HaykK. YepHiBEUbKHI
HanioHaJIbHUN yHiBepcuteT imMeHi IOpist @enproBuya. YepHnisii, 2009. 20 c.

3 Pocilicbko-yKpaiHCbKMIl CJIOBHMK TpaBHM40i MoBHM 3a pea. A. 0. Kpumcekoro. 36ipuux IcTopuuno-
®dinonoriunoro Bimminy, Ne 41. Kuis: JIpykapus Ykpaincekoi Akanemii Hayk, 1926. 322 c.
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[TonTaBCHKOTO MOJKOBOTO CyAy Ta iH.); apXxiBHI MaTepianu (AKTH (aMiIbHOTO
apxiBy CtopoxenkiB, ApxiB [liBnenno-3axignoi Pocii Ta 1H.); CJIOBHHKHU JaBHBOT
moBu XIV-XVII cT.;

3) TBOpH Xyn0XKHbOI JiTeparypu («IlepexpecHi crexkm» I. dpanka);

4) momiTUKo-TIpaBHUYA TMepioauka («Yacomuch npaBHUYaA», «Jlep)kaBHUMN
BiICHUK», «BimoMocTi UepHiriBcbkoi ry0epHii» Ta iH. );

5) mxepena Toro4acHoro mpasa (301pHUKH PaJIHCHKOTO 3aKOHO/IAaBCTBA);

6) mxepena HaApoAHOI MOBU (y pi3HI perioHn YKpaiHu BUCHIATIU
NPEACTABHUKIB KOMICIi JU1st 30MpaHHs )KUBOMOBHMX MaTepiais)» , ¢.52-53]".

To6To0 BHIaHHS IBOTO HOPUAUYHOTO TEPMIHOJOTIYHOTO CIIOBHUKA €
BXJIMBUM €TallOM Yy CTAaHOBJIEHHI €IMHOI BITYM3HSHOI MPABHUYOI TEPMIHOJIOTII.
ToMy 10 HBOrO HEOOXIIHO 3BEPHYTHCH I 3’SICYBaHHS MHUTAHHS IIOO
CITIBBIJIHOIIIEHHSI TEPMIHIB KaTeropii «3JICHICTB» Y POCIHCHKIA Ta YKpaiHCBKIN
MOBaxX TOIOYaCHOIO MePiojy.

Tak, TepMiHy «3JOCTHOCTB» POCIMCHKOI0 MOBOIO BIIIOBIIAIOTh TEPMIHU
(BITCHICTBY, «3JIOCIHUBICTHY, «3JIOCTUBICTH) Ta KYMUCHICTH» YKPaiHCHKOIO MOBOIO,
c.61] % Cuix 3 NO3UTUBHOrO OOKY BiMITMTH BEIMKY KUIbKICTh 3HAUYEHb
PO3IIISIIAHOTO MOHATTS B YKPAiHChKIN MOBI.

A SIKIIO MU 3BEPHEMOCS JI0 MEPEeKNIaTy TEPMIHY «3JIOCTHBI», TO Y LIbOMY
CJIOBHMKY BIH NIEPEKIAIA€THCS HA YKPATHCHKY MOBY SIK «3JIOBMUCHMUIA; MiICTYITHUH,
3IOCIMBUIM  (3J0YMH): 3JIOBMUCHE HEBUKOHAHHS JOTOBOPY, CKIIQJIEHOTO 3
JEPXKABOIO; 3JIOBMUCHHMI HEIUIATIK MOAaTKiB)», ¢.61] 3. ToOTO LUM CIIOBHMKOM
3a(pikCOBaHO HENOIUIbHICTh BUKOPHCTAHHS TEPMIHY «3JICHHI» B YKpaiHCBHKIH
IOPUINYHINA TEPMIHOJIOTII, 30KpeMa 1 KpUMIHaJIbHOMY 3aKOHOJIaBCTBI, @ TAKOXK T€,
IO KAaTeropis «3JICHICTb» Ha TOW dYac Majla BHUKOPUCTOBYBAaTUChH IS
XapaKTepUCTUKU HE TUIbKH 00’€KTHUBHOI, a 1 Cy0 €KTUBHOI CTOPOHU YMHUCHOTO
3JIOYMHY Y TeMepiliHbOMY HOro po3ymiHHI. lle miaTBepmKyeThess THUM, IO
POCIICBKOMOBHHMIM TEPMIH «YMBIIUICHHBI» TEPEKIAICHO YKPAiHCHhKOIO  SIK
«3JIOBMUCHUI», «yMUCHHI», «HABMUCHHI», ¢.299]%, TepMiH «3I0YMBILIEHHBIN
AK — «3JOBMHUCHMH, JIMXOAYyMHUID», ¢.61]°. 3HOBY BigMi4aeMO BENMKY KiJIbKiCTh
CHHOHIMIB YKPaiHCHKOIO MOBOIO Ta BIACYTHICTh CE€pEJl HUX MOHATTS «3IICHICTHY.
[Ipote 3poOrMO 3ayBaskeHHSI, 1[0 MOBa 3aKOHIB Ma€ OyTH JTAKOHIYHOIO, TOOTO y X

"Tpau H. 3 icropii ykpaincekoi npaBHuuoi Tepminonorii: 20-30-ti poku XX cromitra. Haykosi sanucku HaYKMA.
@imonoriuni Hayku. T. 60. K. : Bugasamawmii xim ,,KneBo-Morumnsacbka akagemis”, 2006. 49-57.

2 PociiicbKO-yKpaiHCEKHH CIOBHMK mNpaBHM4oi MoBM 3a pend. A. 0. Kpumcbkoro. 36ipEuk IcTopudHO-
®inonoriunoro Bimginy, Ne 41. Kuis: [Ipykapus Ykpaincekoi Akanemii Hayk, 1926. 322 c.

3 Pocilicbko-yKpaiHCbKHMIl CJIOBHMK TpaBHM40i MoBHM 3a pea. A. [O. Kpumcekoro. 36ipuuk IcTopuuno-
®inonoriunoro Bimginy, Ne 41. Kuis: [Ipykapus Ykpaincekoi Akanemii Hayk, 1926. 322 c.

4 Pocilicbko-yKpaiHChbKMH  CIIOBHMK TpaBHudoi MoBu 3a pea. A. 0. Kpumcbkoro. 36ipHuk Ictopuuno-
®inonoriunoro Bimginy, Ne 41. Kuis: [Ipykapus Ykpaincekoi Akanemii Hayk, 1926. 322 c.

5> PocilicbKO-yKpaiHCBKMI CIOBHMK TpaBHMuoi MoOBM 3a pea. A. FO. Kpumcbkoro. 36ipuuk Ictopuuno-
®dinonoriunoro Bimminy, Ne 41. Kuis: JIpykapus Ykpaincekoi Akanemii Hayk, 1926. 322 c.
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TEKCTI HEe 0akaHO BUKOPHCTOBYBATH TEPMIHU-CHHOHIMU IS MMO3HAYEHHSI OJJHOTO
NIEBHOTO SIBUILIA.

[lapanenbHO MUTAHHAMHU IOPUAWYHOI TEPMIHOJIOTIT 3 cepenuHu 20-X pOKiB
M0YaB akTUBHO 3aiimaTucs anapaT Hapkom'tocty YCPP, nparnyun sxHalmBuaiie
Bugath «lIpakTUUHUI NMpaBHUYUN CIOBHUK POCIMCHKO-YKpaiHCBKHI). YKiamadi
Bepetka 1 M. MaTBi€BCbKUH yBeJIM A0 HOTO peecTpy OJIU3BKO 5 THCSY MPAaBHUYHMX
tepMiniB !. ToOTO Maiike OJHOYACHO 3'IBMIMCS JBA IPABHUYI CJIOBHUKH:
akageMiyHui (KUTBCHKHMI) Ta HAPKOM'IOCTIBCHKMU (XapKiBChkuit). | skmmo, sk
3a3Hauae JI. TumeHko, AKaJeMiuHUH CIOBHUK OpPIEHTYBaBCS MEPEBaAXXHO Ha
YKpaiHCBhKI TEPMIHH 3 JOKYMEHTIB nepiony I'eTbMaHIIMHM Ta 3 YKpaiHCbKOMOBHUX
akTiB, To ¢axipii HapkoM'tocTy HagaBaiu mepeBary TepMiHaM, CHIB3BYYHUM 3
iXHIMH POCICBKMMHM  BigmoBigHukamu, c¢.65]%. Ilpu npomy ciig  0COOIHMBO
BIIMITUTH: SIKIIO po0OTa HA/ aKaJeMIYHUM BUJIAHHSIM BeJiacs MOHAaJ IIICTh POKIB,
TO HApKOM'IOCTIBCBKHU CIIOBHMK OYyJIO YKJAIEHO JHUIIE 3a JiBa MICSI, TOMY
0e3nepevyHo IIHHICTh aKaJEMIYHOTO CIIOBHUKA MIOJ0 BUKOPHUCTAHHSA TEPMIHOJIOTIT
npu oOyA0B1 TEKCTIB 3aKOHIB O€3MepEeYHO BHUIIIA.

V anapati Hapxom'tocty YCPP Takox Oyno yrBopeHo LleHTpanbHy KoMicito
y CIIpaBi yKpaiHizallii, sika «po3TJsHyJjia 1 3aTBEepANIa PEECTPU TEPMIHIB, 110 MaJIH
3actocoByBatucsa B l{uBuIbHO-TIpoLiecyanbHOMY, KpuMiHaIbHO-POIECYAIEHOMY,
[usineaOMy Ta KpuMinansHOMY Komekcax» , ¢.91] 3.

SAxpa3 Hacmiakom aisuibHOCTI 1i€i Kowmicii 1 cramo npuiinsatts KK YCPP
1927 p. y mepmiii penakimii sikoro, Bim 8 uepBHS 1927 p., Oyno BpaxoBaHO
IPOMO3UIIT 11010 BUKOPUCTAHHS IOPUAMYHOI TEPMIHOJIOTT, KI MICTUIIUCH y JBOX
BUIIIE3ra/IaHuX IOPUIUYHUX CIIOBHUKAX.

Hanpuxman a5 mo3HA4eHHS TEPMIHY «CTPOK» CTOCOBHO TPHUBAJIOCTI
MEBHOTO BHJly TIOKapaHHS BUKOPUCTOBYETHCS TMOHATTA «peueHeub» (cT.14),
«MPaBOMOPYUIHUK» MA€ HA3BY «IPaBOJIOMELb»(CT.1), «CyI0BO-BUMIPABHI 3aX0IM»
- «cypaoBo-monpaBHi 3axoam»(cT.10), «HEMOBHOMITHI» - «HEAOMITKH» (cT.11),
«BHPOK» - «3acya» (cT.14), «<koHTpabanga» - «maykapcTBo»(cr.56-24) i 1. in. .

TepMiHiB, 110 € MOXIAHUMH BiJ TMOHATTS «3JICHICTHY y MEPIIIA pemaxiii
PO3TIISAAHOTO KOJIEKCY HE BHKOPHUCTOBYBAJOCh. XO4Ya TEPMIH «3JIOBMHUCHE» SIK
YKpaTHCHKUH BIAMOBITHUK TEPMIHY «3JI0CTHOE» BUKOPUCTAHO Y IIECTH CTATTAX.

Tak, BignoBigHo A0 ¢1.58 KK YCPP nepenbauanace BiAMOBIAaIbHICTD:

! TIpakTU4HUI TPaBHUYMH CIOBHMK POCiHchko-ykpaincekuii. Ckmanu Beperka C., Matpieschknii M. 3penarysas
Masypenko 0. Xapkis, 1926. 80 c.

2 Tumenko JI. JleKcHKO-TeMaTMuHi TPyNH yKpPAiHCHKOI FOPUIAMYHOI TepMiHOJOTii moyaTky XX CTOJNITTS.
Jexcuxoepapiunuii 6ronemens: 36. nayk. np. K.: In-t yxpaincekoi moBun HAH Vkpainu, 2004. Bun. 10. 65-69.

3 Tonosatuii C, 3aiiues 0., Ycenko 1. IIpaBurya TepMiHOIOTIA i IepKaBOTBOpYHii Ipoue Vipaincvke npaso.1995 .-
Ne 1(2). C 88-94.

4 Kpuminansuuii konekc YCPP 1927. B penakuii 8 uepsus 1927 p. I0punuune unasnunreo Hapkomrocty VCPP.
Xapkis. 1927.
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«3a 3TOBMHUCHUMN, 11€0-TO YMepTUi, HE 3Ba)KAalOUW HA OYEBHIHY /IO TOTO
3MOTY 1 3aCTOCYBaHHS BIJIOBIAHUMH OpraHaMH CIpPAaBJSHHS MOJATKIB Ta OILJIaT
3aX0JliB J0 CTATaHHS, HEIUIATIX Y BCTAHOBJICHUN pEUCHElb HAJICKHUX MOJATKIB, a
TAaKOX OIJIaT 3 OOOB’A3KOBOIO OKJIAJHOIO CTpaxyBaHHsS a0o 3a BIAMOBY iX
3alUIaTUTA  TOTO CaMOI0  pEYEeHIlsd, a TakKoX 3a BIAMOBY BHKOHATU
3araJIbHOJICPKABHOI Bard MOBUHHOCTI 1 pOOOTH, HE 3Ba)KalOUM Ha BXKUTI MOPSIKOM
3aKOHIB, 1[0 PEryJIOIOTh BHUKOHAHHS IIMX IOBUHHOCTEH 1 poOOT, 3axoau
aMiHiCTPAaTUBHOTO BILIMBY...», ¢.59-60]".

SKII0 MOCIIBHO TIIYMA4UTH PO3TIISAAaHy HOPMY, TO TEPMIH «3JTOBMUCHHUID
XapaKTepu3ye JIMIIE TISHHSA Y POpMI HEIIaTeXKy — «3JIOBMUCHUM HEIUIATX», a JI0
«BIAMOBHM 3aIUJIaTUTH» Ta «BIJIMOBH BUKOHATH» BIH HE CTOCYETHCS. 3aKOHOAABEIb
3po0uB CcOpo0y PO3’SICHUTU CYTHICTh TEPMIHY <«3JOBMUCHHIY SIK «yHEPTHI»,
IpoTe SIKMHA caMe HEIUIaTDK CII1J BBaXaTH YNEPTUM HE pO3’SCHIOETHCS, TOMY
CKUIBKM 4Yacy CJiJ ynupaTuch a00 CKUIBKM pa3iB BIAMOBIISTHCH 3aIlJIATUTU
HeBiloMo. TomMy MOXHA TPUNYCTHTH, IO y JaHOMY pa3li 3aKOHOJAaBellb
B)KMBAHHSM IIbOTO TEPMIHY HATOJOCHB, IO TEPMIH «3JIOBMUCHHUI» CTOCYETHCS HE
Cy0’€KTUBHOI CTOPOHH, @ 00’ €KTUBHOI CTOPOHU 3JIOUMHY. XO04Ya, Ha HaIly TyMKY,
B3araji HeJOIIJILHO OYJIO Y OJHIA HOPMI PO3MIIIYBaTH JISIHHS Y (POpMI «yIIepTOro
HEIUIaTeXKy» Ta «BIJIMOBM BIJI IUIATEXY», OCKUIBKM BiMOBa 3aIlJIATUTH €
CKJIQJIOBOI0 YACTHHOIO TAKOr0 MIAHHS SK HEIUIATDK. DBIIbIl BIATOK BUAAETHCS
penakuis ct.79 KK VYCPP 1922 p., sxka nepenbavana KpUMiHAIbHY
BIJIMOBIIAJIGHICTh 32 aHAJOTIYHE JISHHS, J€ CTIAKICTh HECIJIaTH TOJaTKiB Oyia
KBaTi(hiKOBAaHUM BUJIOM 3JIOYUHY.

YV  nacrynHux crartax KK VYCPP TepMiH «3I0BMUCHHID  Takox
BUKOPHCTAHO 3aKOHOJABIIEM IS MO3HAYECHHS 00 €KTUBHOI CTOPOHH 3JI0YMHY,
X04a JIUCTIO3UIIII CKOHCTPYHOBAHO TaKUM YMHOM, IO 1€l TePMiH MOXKHA BIJTHECTU
1 10 XapaKTEepPUCTUKHU CyO’ €KTUBHOI CTOPOHU 3JI0YMHY, BUHU Yy POPMI yMUCIY:

cT.119: «3a HeBUKOHAHHS 3000B’s3aHb MO JIOTOBOPY, VYKJIAJIEHOMY 3
JIep’KaBHOIO 200 KOOMEPATUBHOIO TPOMAJICHKOI0 YCTAHOBOKO UM MIAMPHUEMCTBOM,
SKIIO Mig9ac PO3TJsAYy CIpPaBU TMOPSAKOM ITUBUIBHOTO CYJAOYMHCTBA BHSBJIICHO
3JI0BMUCHUI XapaKTep HEBUKOHAHHS. ..», €.94]%;

cT.127: «3a 3/10BMUCHE MIABULICHHS I[IH HAa TOBApU CKYIOBaHHSM,
3aTal0BaHHAM 200 HEMOJAYEl0 iX Ha PUHOK...», €.98]°%;

! Kpuminanenuii konexe YCPP 1927. B penakuii 8 uepsus 1927 p. IOpunnune sugasaunreo Hapkomiocty VCPP.
Xapkis. 1927.
2 Kpuminansuuii kogekc YCPP 1927, B penakuii 8 uepsus 1927 p. I0punuune unasnunreo Hapkomrocty VCPP.
Xapkis. 1927.
3 Kpuminansuuii kogexc YCPP 1927. B penaxuii 8 uepsus 1927 p. IOpuauune sunasuuurso Hapkomiocty YCPP.
Xapkis. 1927.
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cT.128: «3a 3m0BMUCHE 3HIKCHHSI IiH Ha TOBApY Ha MPIITIOHUX TOPTrax, M0
iX IIEPEBOAATH AE€PHKABHI OPTaHU Yepe3 3MOBY KOHKYPEHTIB...», ¢.98]};

cT. 161 «3a 370BMHCHUI yXWJ IUIATUTH MPUCYDKEHI BiJ CyAy KOIITH Ha
yTpUMaHHs AiTei Aapma, 1o OyJia 10 TOro 3Mora...», ¢.1 121%

cT.181: «3a 37moBMHCHE OAHKPYTCTBO 0Ci0, IO XHUBYTh 3 TOPTiBIi abo 3
KpEIUTOBUX OTepaliii, 1e6-1o 3a yXujl BiJ IUIATeXy OOpriB, mo0 30araTUTUCH
KOILITOM KpPEIUTOPIB, 3aTAIBIIN CBOE MaifHO ab0 TmepeaBIld HOTro TPETiM ocodam,
4M BUABIIM BUTaaHi 30008’ 13aHHS TO-1I10...», ¢.122]°.

Caig BigmiTuTH, 110 TepMiH «310BMucHu» y KK YCPP 1927 p. yxuto npu
KOHCTPYIOBaHHI CKJIaJiB 3JIOYMHIB, MEPEBAKHO AHAJIOTIYHMX THUM 3JI0YMHAM, B
AKUX OyJio BXUTO TepMiH «3iicHui» y KK YCPP 1922 p., a y IHIIHMX CTaTTIX
KOJIEKCY HIMPOKO BUKOPHUCTOBYETHCS TEPMIH «YMHUCHHUI», TOOTO 3aKOHOJABElb
PO3pI3HSB MOHSTTS «3JIOBMUCHUI» Ta «yMmucHui». Hoenoro KK YCPP 1927 p.
OyJI0O BKJIIOYEHHS TEPMIHY «3JIOBMHUCHUW» IO JUCIIO3MIi HOBOTO BHIY
3JIOYMHHOTO JIISIHHS, mependadeHoro cr.161, a Takoxk BIACYTHICTh Cepel
JUCIIO3UIIINA CTaTeH, 110 epea0avyaroTh BIAMOBIIATBHICTD 32 BIHCHKOBI 3JI0UYMHU.

[Ipu yomy y KK PPOCP 1926 p TepmiH «37iCHHI» OyJ0 BXKHUTO JIHIIE Y
nBOX cTarTsx: cT.107 «31icHe MiIBUILIEHHS 1iH Ha TOBapH IUIIXOM CKYTIOBYBAaHHS,
YKpUTTS a00 HEBUIYCKY TaKMX Ha PUHOK»; cT.158 «3micHe, He3Bakarouu Ha
HasBHY MOXJIMBICTb, YXWJICHHS BiJl IIATE)XKY IMPHUCYHKCHUX CYJIOM KOINTIB Ha
yTpUMaHHs JiTei»*. 3a aHajoriumi 3704MHHI [IisSHHS Oylno nepeadadeHo
BiAnOBiAanbHICTh Y ¢T.127 Ta c1.161 KK YCPP 1927 p. ne BUKOpUCTaHO TepMiH
«3JIOBMHCHEY.

A y ct.131 KK PP®CP 1926 p., mo 6yna ananorignoro ct.119 KK YCPP
1927 p. 1 Takox mependadana KpUMIHAJIBHY BIAMOBINANBHICTh 32 HEBUKOHAHHS
MEeBHUX OOOB’SI3KIB 3a Yrojow, OyJO BXKUTO TEPMIHOJOTIYHE CJIIOBOCHIOJYYCHHS
«3II0HAMEPEHHBIA XapakTep HEMCHONHEHHs» °. Tol Qakr, mo ued TepMmin
XapaxkTepu3ye Ccy0 €KTUBHY CTOPOHY 3JIOYMHY MOKHA MIATBEPIUTH THM, W10
BIANOBIAHO 110 PocCifiChKO-yKpaiHCHKOTO CJIOBHHMKAa IPaBHUYOI MOBH 3a pEl.
A JO. KpuMCBKOrOo «370HAMEPEHHBI» O3HAYa€ «3JIOBMUCHUW, JMXOILYMHHU,
snonaMipauity, ¢.61]°. Kpim toro, y c¢r.130 KK PP®CP 1922 p. moHsrrs
«3JIOHAMEPEHHBIN XapaKTep HEUCIOJIHEHUS» Ta «3JIOCTHBII» BXHUTO Yy PIZHHUX

! Kpuminanenuii kogeke YCPP 1927. B penaxuii 8 uepsrs 1927 p. IOpuanune sunasauurso Hapxomrocty YCPP.
Xapkis. 1927.

2 KpuminaneHuii kogekc YCPP 1927. B penakuii 8 uepsns 1927 p. IOpuanure BupasrunTso Hapkomiocty YCPP.
Xapkis. 1927.

3 Kpuminansuuii kogexc YCPP 1927. B penaxuii 8 uepsus 1927 p. IOpuauune sunasuuurso Hapkomiocty YCPP.
Xapkis. 1927.

4 Vronosuslil kogekc PCOCP 1926 roga. «CY PCOCP», 1926, Ne 80, ct. 600.

3> VronosHslii kogekc PCOCP 1926 roga. «CY PCOCP», 1926, Ne 80, ct. 600.

6 Pocilicbko-yKpaiHCbKMIl CJIOBHMK TpaBHM40i MoBHM 3a pea. A. 0. Kpumcekoro. 36ipuux IcTopuuno-
®dinonoriunoro Bimminy, Ne 41. Kuis: JIpykapus Ykpaincekoi Akanemii Hayk, 1926. 322 c.
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3HAYEHHSX, MEPIIe CIOBOCIOIYYSHHS CTOCYBAIOCh XapaKTEPUCTUKH CYO’ €EKTUBHOI
CTOPOHHU 3JI0YHHY, a IPyTe MOHATTS XapaKTepu3yBajio OOTHKYI0Uy OOCTaBHUHY, IO
BIJIHOCHJIACh /10 00’ €KTUBHOI CTOpOHU 370unHy. Xoua y ¢1.209 KK PPOCP 1922
p. «3IICHICTB» BIJIHOCWJIACh JI0 CyO’€KTUBHOI CTOPOHHM 3JIOYMHY Ta HajaBaja
eMOIIiliHe 3a0apBICHHS: «3JIOCTHBINA yMbIce»'. ToOTO pPOCiiiChKUIA 3aKOHOAABELb
IPU KOHCTPYIOBAHHI TEPMiHIB 3 MOHATTAM «3iIicHICTEY Y KK PPOCP 1926 p., Ha
Biaminy Bii KK PP®CP 1922 p., 4iTKO BIJHOCHUB iX JI0 XapaKTEPUCTHKU
00’ €KTUBHOI CTOPOHU 3JI0YHHY.

Ha Biaminy Big umporo y KK YCPP 1927 p. takoro He cmocrepiraioch,
OCKIJTbKHM, SK MH BHINE 3 SICyBajlM, BIAMOBITHO 10 PoCIiChKO-yKpaiHCHKOTO
CJIOBHHMKA IpaBHUYOi MOBH 3a pell. A.FO. KpuMcbkoro, TepMiH «3JOBMHCHHI» B
yKpaiHChKii  MOBI  BIJNOBIJaB Ha TOM Yac TEepMiHAM  «3JIOCTHBIN,
«3JIOYMBIIIJICHHBIN» Ta «YMBIIUICHHBIN» y pOCIMChKiN MOBI. be3nepeuno, Taka
HEOJTHO3HAYHA CUTYAaIlisl 3aTUTyTyBaJla TIPaBO3acTOCOBY1 OPTaHH, TPOTE 32 BETUKUM
paxyHKOM BOHa 3 SBWJIACh 3aBISKH Maibkeé aBTOMATHUYHOMY KOIIIFOBaHHIO
pPOCICBKOTO  3aKOHOJABCTBa 0€3  ypaxyBaHHS  OCOOJMBOCTEH  B)KMBAHHS
BIJIMOBITHUX TEPMIHIB B yKpaiHCBKil MOBi. A 1ie 3aliBUil pa3 CBIIYHTH, 1[0 HAM
NMOTPIOHO CTBOPIOBATH BJIACHE ABTEHTHYHE 3aKOHOJABCTBO 3 IIy)Ke€ OOEpPEeKHUM
BUKOPUCTAHHSAM 1HILIOMOBHUX TEPMIHIB 31 CIIOP1THEHUX MOB.

[Ipote mifgcTaBu AJsi iCHYBaHHS BUIE3a3HAYEHOT IUCKYCIi 3HUKIH Y 3B'S3KY
31 3rOPTaHHIM Kypcy yKpaiHizaiii Ha modatky 30-x pokiB XX CT., KOJIH 0Jpazy
po3mnouaBcs mnepioa pycudikarii AIOBOI Ta JITEpaTypHOI YKPATHCHKOI MOBH, IO
TOPKHYJIOCS 1 TPAaBHUYOI TEPMIHOJIOTI.

Sx 3aznavae H.Tpau, mo Ha BigMiHy Bia pycudikarii, sSKy MpOBaIUIO
KEpIBHHUIITBO I11apChKoi Pocii, 3a00pOHSI0YM HHU3KOI JOKYMEHTIB B)KHBaHHS
YKpaiHChKOI MOBH B PI3HHUX cepax MmyOIiuyHOTO KUTTA, paJsHCbKa Bllajja Majia Ha
MET1 «TapMOHI3AIIIO», «3IUTTI» YKPATHCHKOI Ta POCIMCHKOI MOB, 110 Ha MPAKTHUII
O3HAYaJI0 BTPYYaHHS Yy BHYTPINIHI 3aKOHW PO3BUTKY MOBHOI CHCTeMH. Y
TEPMIHOJIOTIYHIN Tramy3i po3noyanacs 60poTh0a 31 «IIKITHUIITBOMY, «YKPATHCHKUM
Oyp:Kya3HUM HaIllOHATI3MOM y TEPMIHOJIOTI», OyJI0 BUJAHO HU3KY OOJIETEHIB, Y
SAKUX TUTOMI YKpaiHChKI TepMiHHU, 3a(iKCOBaHI Yy TEPMIHOJOTIYHUX CIIOBHHKAX,
KBaM(IKOBAHO SK apxai3MH, TOJIOHI3MH, IITYYHO BUTaJaHl cloBa 1
PEKOMEHJIOBAHO 3aMIHUTH Ha OJMU3bKI 3 POCIUCHKUMM  BIJIMOBIIHUKAMH.
Pocilicbko-yKpaiHCbKMI CIIOBHUK mpaBHU4YOi MOBU 3a pea. A.FO. Kpumcekoro
1926 p. 6yno 3a6opoHeHo 1 10 1985 p. He Oyi0 BUIAHO KOJHOTO YKPAiHCHKOTO
TEPMIHOJIOTIYHOTO CJIOBHMKA y Taiy3l nmpaBa. besnepeyHo, CKOpOUYEHHSA
CHHOHIMIYHMX PsIIiB, BHOIp OJHOTO 13 CHHOHIMIB € IPHUPOJHUM IPOIECOM

! Tloctanosnenue BIIUK or 1 urons 1922 roma «O BBenenuu B Aeiictsue YronosHoro koaekca P. @. P.». URL:
http://www.law.edu.ru/norm/norm.asp?normID=1241523
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cTaHAapTH3allii, yHidikamii TepMIHOJOTIi, a/pke BIAMOBIMAE€ OMHIM 13 OCHOBHHX
BUMOT, SIKI CTOSIThb TEpel TepMiHaMH, - BUMO3l1 OJHO3HA4YHOCTI. [IpoTe
NOPIBHJIHUM aHalli3 3aCBIIUYE, 1110 PAASHCHKI TEPMIHOJIOTH MIPH 1000p1 TEPMiHIB
BIIJIaBaJIM TIEpeBary cJjoBaMm, OJU3BKUM JIO POCIHCBKUX. BHacmijiok 4oro
yHI(iKkaIis yKpaiHCbKHUX TEPMIHIB 3 BIAMOBIJHUMU POCIHCHKUMH, BiJIOyBajach 13
MaKCHMAaJIbHAM HAOJIMKEHHAM iX 3a TPaMaTHYHOIO CTPYKTYpoIo , ¢.23-27]1.

[Ipo BTiIEHHS BUIE3a3HAYEHUX TMPOIECIB B YKpPAIHCbKE KpHUMIHAIbHE
3aKOHOAABCTBO CBiMuuTh 1 anami3 penakuii KK YCPP 1927 p. Bin 1 nucronana
1949 p. Hanpukian, TepMiH «IpaBOJIOMII» 3aMIHEHO Ha «IIPABOMOPYIIHUKID)
(ct.1), TEpMIH «peEUEHELb» Yy BCIX CTATTIX KOAEKCY 3aMIHEHO Ha «CTPOK», TEPMiH
«TIAYKapCTBO» 3aMiHEHO HA TEPMIH «KOHTPaOaH1a» TOMIO>.

Y c1.58 KK YCPP 1927 p. TepMiH «3JIOBMHUCHHUI» 3aMIHEHO Ha TEPMiH
(GIICHUIY», X04Ya y pemTi cTareid IBOro KOJEKCY, B SIKUX BUKOPHCTOBYBAaBCS
TEPMIH «3JIOBMUCHUI», BIH 1€ 3aJUIIUBCS, KpiM CT.127, penakiis skoi 3a3Hajia
CYTTEBUX 3MiH, y pPE3yJbTaTl 4Oro TEPMIH «3JIOBMUCHE» OYJO BHUKIIOUYEHO 3
aucno3uuii Hopmu , ¢.24]’. Takmil cram pedel € JOJATKOBMM apryMEHTOM
TBEP/PKEHHS, IKE MU TOBOPHJIM BHILE, IO 3aKOHOJIABELb Y MOYATKOBIM peaakiii
PO3MIISIIAHOTO  KOJEKCY BHUKOPUCTOBYBAaB TEPMIH «3JIOBMHUCHHUID Yy PpI3HUX
3HAQYEHHSX: Yy CT.58 ISl XapaKTepUCTUKU 00 €KTHBHOI CTOPOHM 3JI0YMHY, a Y
THIITUX CTATTAX — JJI MO3HAYEHHS Cy0’ €EKTUBHOT CTOPOHHU 3JI0UYHMHY — BUHH Y (DopMi
YMUCIY.

To6T0 MOXXHa BIAMITHUTH, II0 TEPMIH «3JTICHHI» BHEpIIE Y BITUYUZHIHOMY
KpuMiHanbHOMY 3akoHOAaBcTBl 3’siBUBcsA y KK YCPP 1927 p. B onHiii cTtarti —
cT.58 y penakuii Bix 15 6epe3ns 1930 p. IlosBa kareropii «3J7ICHICTE» y TEKCTI
BITYM3HSHOTO KPUMIHAJIBHOIO 3aKOHY CTaja pe3ylbTaTOM TaK 3BaHOi
«TapMOHI3alll», «3JIUTTS» YKPATHChKOI Ta POCIMCHKOI MOB y pe3yJbTaTi SIKOi, SIK
3aznayae H.Tpau: «repmiHonorm mnpu [1000pi TEpMIHIB BiJJaBalid TEpeBary
ClI0BaM, OJNU3BKMM 10 pOCichkux» , ¢.23]* irHOpyrouW iHII yKpaiHOMOBHI
BIJIOBITHUKH TIEBHOT'O TEPMIHY POCIHICHKOI0 MOBOIO.

Ha nmpuknazai posrasay ictopii 3actocyBanHs c1.127 KK YCPP 1927 p. y
nepion 3roptranas HEIly 3’scyemo, SKMM 4YMHOM TOTOYACHI MPaBO3aCTOCOBHI
OpraHH TIIYMAUMJIU TOHSTTS «3JIOBMHCHOCTI» UM «3JIICHOCTI» y CBOIlM MpaKkTUYHIN

! Tpau H. Ykpainceka npaBHMYa TepMiHonoris B nepiox pycudikanii (30-80-1i poxu XX cromirrs). Haykosi
sanucku HaYKMA. ®@inonoziuni nayxku. T.85. K. : Bunaauumii nim ,,Kuero-MorunsHcbka akanemis”, 2008. 21—
27.

2 Kpuminansuuii kogexc YPCP 1927 p. Odiniansauii TekcT i3 3MiHamu i fonoBHeHHsMH Ha | nucronana 1949 p., 3
nocTaTeHUMHU MaTepianamu 1 nogatkamu. [epknoniteunas YPCP. Kuis. 1950. 168 c.

3 Kpuminanbuuii kogexe YPCP 1927 p. Odiniansuuil TeKCT i3 3MiHaMu i gonosHeHHsAMY Ha 1 nuctonana 1949 p., 3
nocTaTeHUMHU MaTepianamu 1 nogatkamu. [epknoniteunas YPCP. Kuis. 1950. 168 c.

4 Tpau H. Ykpaincbka npaBHuua TepmiHosoris B mepion pycudikanii (30-80-ti poxu XX cromirrs). Hayxoei
sanucku HaYKMA. ®@inonoeciuni nayxu. T.85. K. : BunaBuuuuii aim ,,KueBo-MorunsHcrka akagemis”, 2008. 21—
27.
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nistmeHOCTL. Mu 3rogni 3 aymkoro J[.FO. Conos’s, 1m0 y 1ei mepioa KpuMiHAJIbHE
3aKOHO/IABCTBO BIIOOpa)kajio 1€O0JIOTII0 1 HOBUM TOTAJNITapHUNA XapakTep
MOJITUYHOTO PEKUMY PAISHCHKOI aepkasu, 108] .

Ax 3a3nauae JI. I'puneBuu: «crarti 107 1 127 KpumiHaabHUX KOJEKCIB
PC®OPP 1 YCPP Bu3HaBaiu 3JI04MHOM HE MPUBATHY TOPTIBIIO, SIK TaKy, a JIUIIE
3JIOBXKMBaHHSI HEHO («3JIICHE MiJABUIIEHHS I1H»). KpiM TOro, cToCcyBaJCs BOHH
BUKJIIOYHO MPUBATHUX MIANPUEMINB, uns NMpodeciiiia AisbHICTh OyJia MOoB’a3aHa
3 toprieneto. [Iporsrom 1927 poky i crarti KK y cynoBiii mpaktuii B3araini
aKTUBHO HE 3aCTOCOBYBAJIUCH, OJHAK CUTYyaIlisl JOKOPIHHO 3MIHMJIACS Ha MOYaTKy
1928 p. B ymoBax po3ropTaHHs HaJ[3BUUYallHUX 3aXOiB B arpapHiil cdepi 1i cTaTTi
MEePETBOPUIIUCH Ha TPi3HY 30p010 OUIBIIOBUIIBKOT BIaAu Y O0pOTHOI 3 MPUBATHUM
MIJMPUEMHHUIITBOM Y MICTI, a TaKOX 1 3 CEJISHCTBOM, sSIK€ He Oakallo 3aaapMma
BigmaBatu cBiif X116 gepxkaBi»’.

['onoBHMM BukoHaBieM penpecuBHUX aupektuB LIK BKII(6) ctano OITY.
4 ciunga 1928 p. 3 MockBu 10 MicleBUX Mipo3autiB, y Tomy uucai JITY YCPP,
Oyna cHopsMOBaHa JUPEKTHBAa 3 HAaKa30M HEralHO pO3MOYaTH apeliTd
«HaWOUIBIIMX ~ TPUBATHUX  XJ10O3aroTiBENIbHHUKIB 1  HAM3JIOBMHUCHIIINX
XJTIOOTOPTOBIIIBY, SIKI 3pUBalOTh KOHBEHIIIOHHI I[IHU 3aroTiBelib Ta 30yTYy, a TaKOX
IHIIUX TOPYIIHUKIB TMpaBWi TOpriBii. KepiBHUIITBO BHUMAarajio MpOBOJIUTH
CHIJICTBO y CIIpaBax 3aapellITOBAaHUX TOPIOBIIB «IIBUIKO, JOKa30BO», i HETaiiHO
TIOBIZIOMJIATH LIEHTP, SIK CAME apELITH BILIMBAIOTH Ha PUHOK> *.

Binnosigno ITomitoropo LUK KII(6)Y 11 mrororo 1928 p. nopyunno Kowmicii
LK mo x711603aroTiBifx 3alporoHyBaTH «IPaKTUYH1 (POPMHU 3aCTOCYBAHHS» CTATTI
127 KK 10 «CrekymsHTIB Ta KypKyJiB — CKYITHHUKIB, SIKI MalOTh BEJIMKI 3amacu
XxJ1i0a i 3micHo iX 3aTpumyroTh» °. ITicias yoro, 14 mororo 1928 p. y raserax «Bicri
BYLBK» 1 «Komynict» 3’aBuiocs odiuiine mnosimomiens HKHO VCPP i3
PsIMOIO BKAa31BKOIO MICIEBUM CYJOBUM OpraHam 3actocoByBatu ctartio 127 KK
10 BIJIHOIIEHHIO JI0 «KYPKYJIIB-CIIEKYJISHTIB, K1 3aTPUMYIOTh BEJIMKI 3armacu xJida
3 METOI0 MIJBUIIEHHS MLIH 1 nae3opranizamii puHKy. [lopsn 13 mum Oymo
oIry0JIIKOBaHO TEKCT po3MoBH 3 HapkoMoM toctulii YCPP B. Ilopaiikom, koTpuii
«0OTpyHTYBaB» MpaBOMIpHICTh 3acTtocyBaHHs craTTi KK mo BigHomieHHIO 10
«KYPKYJIiB-CIIEKYJSHTIB» 1 HaBITh TOYHO BU3HAYMB MEPETIK iX «3IOYMHHUX H1i»:

! Conoseii JI.I0. Epomonis 3aKOHOJABCTBA PO KPMMiHAIBHY BifmosiganbHicTs YCPP: 1u... KaHA. IOpU. HayK.
Kuis, 2017. 237 c.

2 T'punesnu JI. Crarrs 127 KK YCPP sk Baxinb 60poTEOHM 3 MPUBATHUKOM B yMOBaX PO3TOPTaHHS HaJI3BMYaiHUX
3axoniB Ha moyatky 1928 p. URL: http:/history.org.ua/JournALL/pro/pro_2011 20/8.pdf.

3 Lentpanbhuii apxis ®enepanbHoi ciyx6u 6e3nexu Pociiicbkoi ®enepanii. ®@. 2. Om.6. Crp. 982, Apk. 99. TTy6n.:
Tparenus coserckoil nepesnu. T. 1. 136.

4 Tpunesnu JI. Crarrs 127 KK YCPP sk Baxinb 60poTEOHM 3 MPUBATHUKOM B yMOBaX PO3TOPTaHHS HAJI3BMYaHUX
3axoniB Ha moyatky 1928 p. URL: http://history.org.ua/JournALL/pro/pro_2011 20/8.pdf.

5 IleHTpanbHu Iep:KaBHUI apXiB rPOMajChEKHX 00’ eaHanb Ykpainu. @. 1. Om.6. Cup. 142. Apk. 32.
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nepenpojax xiai0a Ha MICIEBHX PHUHKAaxX 3a MiABUIICHUMHU I[iHAMHU, HE3aKOHHE
BUKOPHUCTAHHSA 3aT13HUIb JIJIs1 HOTO MIEpPEeBE3EHHS, 371iICHA 3aTPUMKa XJ110a 3 METOI0
migBMIIEHHS WiH» |. SIKy 3aTPUMKY CIiJ BBaXKaTH «3JiCHOIO» IIPU LEOMY HE
P03’ SICHIOBAJIOCh.

Hami, sk 3a3zHadae JI ['punHeBHu «omyOJikoBaHE Yy TMpeci po3’saCHEHHS
HapkoMma tocTtuilli YCPP 10moBHIOBAJIOCH HEIVIACHUM pIIICHHSAM, 10 Horo 17
motoro 1928 p. 3aTBepauio Ha cBoeMmy 3aciganHi momiToropo LK KII(6)VY:
oOmexutn 3actocyBanHs craTTi 127 KK VYCPP «kypKyJIbChKO-CENHCHKUMU
eJeMEHTaMU», SAKi MaroTh JBi abo Oijblie THCAYI MyAiB TOBApHOro Xjiiba» 2 °.
ToOTO «3MICHICT» Yy IbOMY 3JI0YMHI BU3HAYaJaCh MAaHOBUM CTaHOM OCOOH, a HE
Croco0OM 4u 0COOTUBOCTSIMU Cy0’€KTUBHOI CTOPOHU BUMHEHOT'O HEIO JIISTHHSL.

Takum uymHOM 3a mepiox a0 kBiTHA 1928 p. Ha Tepuropii YCPP Oyno
3aapemroBano 1726 oci6*. Hampukman, 3a mosimomieHHaM razetn «KomyHicT»,
0 KpuMiHalbHOI BianoBigaasHOCTI 3a cT.127 KK VYCPP 0Oyno nputsrHyTto i
3acymKeHO «Kypkyis» Kynuka, skuil BiIMOBMBCA NpOAaTH HalexHi iomy 1,5
TUNYJIB 3epHa JepxkaBi. [lpu domy HamepenoaHI NPEACTABHUKU KOOMEparii
HEOJTHOPA30BO 3BEPTAIUCH JI0 HHOTO 3 MPU30BOM JOOPOBLIBHO MPOJATH 3€PHO,
MPOTE TOCIIOAp 3aleBHSB, 1110 JUIIKIB XJ110a BiH HE Ma€. Y TOM ke yac oro Opara
OyJI0 BUIPABAAHO, OCKIIBKH TOW JTIOOPOBLIBLHO MOTOJMBCS MPOJATH JIep»KaBi BCI
HanexHi womy 600 mynis 3epHa’. OTKe, XTO BiAMOBISETLCS BiJ IPOAAXKY 3€pHA
JIepkaBl TOW € <«BIICHUM 3aTPUMIIMKOM» 1 MJIArae KpUMiHAJIbHIN
BIJIMOBIIAJILHOCTI, @ TOW XTO 3MIMCHUTH MPOJAXK yChOTO HAIEKHOTO HOMY Ximi0a,
TOTO HE BU3HAIOTH «3JTICHUMY 1 3BUTLHATH B1J BIAMOBITAILHOCTI.

[Ipu yomy po3mipu 3epHa, 0 Tpeda yTpUMaTH IJi1 BU3HAHHS «3JIICHOCTI»
MOCTIITHO 3MEHITYyBaIUCh. SIKIO Ha TTOYATKY KaMIIaHii, sSIK MM BHUIIE 3a3HAYaIIH, 11€
OyJnu TUCAYl TyAiB, TO 3 KiHIM KBITHA 1928 p., sk cBiguuth JI. ['puneBuu,
3 SIBUJIMCS. CIIPOOU «3aCTOCYBAHHS CTaTTl MPO «CHEKYJIALII0» MO BIIHOLIEHHIO J0
censH, AKi 30epiranyM B)Ke He THCAYi, a COTHI myxiB 3epHa» °. Hanpuxman, 29
kBiTHS 1928 p. cexperap Taemuoro Bigaury [IK KII(6)Y moindopmyBas cekperaps
K KII(6)Y II. Jlrobuenka mpo xmomoTanHs binonepkiBcekoro OIIK matu
JUPEKTUBY OpraHaMm CyJay Ta NpOKypaTypud HPUTATaTH 10 BIANOBIAAIBHOCTI
«KYpKyJiB» y pa3i BusiBiieHHS moHaa 500 myaiB xiiba. A MPUUMHOIO MEPErysiay

! I'puresnu JI. Crarra 127 KK YCPP sk Baxinbs 60poTbOM 3 IIPUBATHUKOM B YMOBAaX PO3TOPTAHHS HAJA3BUYAHHUX
3axoniB Ha moyatky 1928 p. URL: http:/history.org.ua/JournALL/pro/pro_2011 20/8.pdf.

2 LleHTpanbHuil AepKaBHUH apXiB POMaICHKUX 00 eHanb Ykpainu. @. 1. Om.6. Cnp. 142. Apk. 36-39.

3 I'punesnu JI. Cratrs 127 KK VCPP sk Baxins 6G0poTHOM 3 NPUBATHUKOM B YMOBAX PO3TOPTaHHS HaJ3BUYAHUX
3axoniB Ha moyatky 1928 p. URL: http:/history.org.ua/JournALL/pro/pro_2011 20/8.pdf.

4 Uenrpansuuii apxip @exepansuoi ciryx6u 6esnexu Pociiicekoi ®enepanii. @. 2. Om. 6. Cop. 567. Apk. 410.
[Ty6u.: Tpareauns coBerckoi nepesuu. T.1. 234—235.

3> Komysicr. 1928. 26 motoro.

¢ I'punesnu JI. Cratrs 127 KK VCPP sk Baxins G0poTHOM 3 NPUBATHUKOM B YMOBAX PO3TOPTaHHS HaJ3BUYAHUX
3axoniB Ha moyatky 1928 p. URL: http:/history.org.ua/JournALL/pro/pro_2011 20/8.pdf.
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3arajbHOTO TOPSIAKY 3aCTOCYBaHHS CTAaTTi OIJONEPKIBCHKUN UYWHOBHHUK TIPSIMO
HA3WBaB «YyCKJIQJHCHHSI», IO 1X CHPUYMHUJIA «HE3HAYHA HASBHICTH O1IBIIMX
NUIKiBy ! 2.

[IpoTre y mnonanplmioMy Taki pO3MIpH IPUXOBAHOTO 3€pHA 1€ OLIbIIe
3HWKYyBanuch. Hanpukian, y 3amopi3bkiii OKpy3i, COYaTKy Bejacsi 00poThOa 3
TUMH «KYPKYJSIMU-CIICKYJISTHTaMW», SIK1 Maju 3amacu Ouieine 1 tumyn. xmiba, a
MPOTATOM KBITHS — 4epBHS 1928 p. mia cyaoBi penpecii moTpanuiu i cepeaHsIKH,
y sxux BusBmsum 20-30-50-100 mymiB 3epHa, a iHOAI HABITh 13 HEAOCTATHIM
JIOKa30M IIPO IPHMXOBYBaHHs 3amacis, ¢.73] °. A ma JlyOenmmui, 3 uucnoa 116
3acymxkenux 3a cr.127 KK YCPP 1927 p., 3amoxuux Oyno 50, cepenusikis - 31,
OiHAKIB — 3 ocoou, c.44] 4.

Otxe, mu 3roaHi 3 aymkoro JI. I'puHeBHY, 1O «pPO3rOpTaHHS B3UMKY —
HaBecHI 1928 p. «HaA3BUYAMHUX 3aXOJIIB» B arpapHii cdepi cynmpoBOIKYyBaIOCS
3axofaMu PaJHCBHKOI BJaJd, CHPSIMOBAaHMMU Ha BCTAHOBJIEHHS KOPCTKOIO
KOHTPOJIIO 32 PUHKOM, HIANOPSAKYBaHHS MO0 JepKaBHUM 1HCTUTyTaM. Y IMpolieci
OBOr0 BiAOYBalOCS CTAHOBJIEHHS NPAKTHKU «PEBOJIIOLIMHOT 3aKOHHOCTDY —
YMOBHOT'O TPaBOMOPSJIKY, XapaKTEPHOIO O3HAKOI0 SKOrO CTaJIO HE IOpUAMYHE, a
MOJITUYHE TIyMayeHHS 3JIOYMHIB KPUMIHAJIBHOTO XapakTepy. 3a IuX 0OCTaBUH
crarti 107 KK PCOPP Ta 127 KK YCPP, cnipsiMmoBaHi IpoTH CHEKYJISHTIB, OyJIU
BUKOPHUCTaHI PAJITHCHKOIO BJIA/IOK0 SIK 3aci0 MOKapaHHS W 3aJIKyBaHHS CEJISH 3a
BIJIMOBY MpOJABaTH JepkKaBl X0 3a HU3bKMMHU IliHaMu. JKepTBamMH CyAOBHX
MepeCITilyBaHb CTaJM TaKOX 1 MIChKI MPUBATHI MIANPUEMII, AISUTBHICTh SIKAX Ha
XJTIOHOMY PHMHKY 37e0iIbIioro Oyia MiJKOM 3aKOHHOM» . IIpaBMiIbHO 3a3Havae
J.0. ConoBelt, mO «CBaBUIbHI MEXI1 1€ HOPMH CYNEPEUYWIN BU3HAHOMY
JIep’KaBOIO MPaBy Ha 1HAMBIAYaJTbHY BIACHICTH. SIK HACTIIOK TOBApOBUPOOHUK HE
MaB IpaBa pO3MOPSKATUCA pe3yjbTaTaMu CBO€l mpami 1 OyB 3MyIIEHUN
peai3oByBaTHU Ha HEBUTIJHUX yMOBaX, 3a O€3lliHb, IpOJaBaTH BJIACHY
npopykmiro», ¢.109-110]°>. 1 camMe BUKOPDUCTAaHHS OL{HOYHHMX €MOIMHO
3a0apBIEHUX TEPMIHIB  «3JIOBMHCHE» ab0 «3micHe» Oyimu omHuM 13
IHCTpYMEHTAapIiB paAsHCHKOI BIa Iy U OOTPYHTYBAaHHI CBAaBUILHOTO MPUTSATHEHHS

..... ()

HEBMHHUX OCI0 1O KpUMIHAJIBHOI BiIMOBIAAIBHOCTI Ta KOH(ICKalli iX MaiiHa.

! LlenTpanbHuii JepKaBHUI apXiB rpoMaachkux 06’ eqaans Ykpainu. @. 1. Om. 20. Crp. 2772. Apk. 80.

2 I'punesud JI. Crarra 127 KK YCPP sk Bakins 60poTEON 3 MPUBATHHKOM B YMOBAX PO3TOPTAHHS HAJ3BHYAHUX
3axoniB Ha moyatky 1928 p. URL: http:/history.org.ua/JournALL/pro/pro_2011 20/8.pdf.

3 KonekTupizauis i ronos Ha Yxkpaini. 1929-1933. 36ipauk nokymenTis i marepianis. K., 1992.

4 Konexrugizais i rosioa Ha Ykpaini. 1929-1933. 36ipuuk nokymenTis i marepianis. K., 1992.

5 T'punesuy JI. Crarrs 127 KK YCPP sk Baxins GopoTbOU 3 NPUBATHUKOM B yMOBAX PO3TOPTAHHS HAI3BHYAMHMX
3axoniB Ha moyatky 1928 p. URL: http://history.org.ua/JournALL/pro/pro_2011 20/8.pdf.

¢ Comogeii J.I0. Epoionis 3akOHOJABCTBA MPO KPUMiHANBHY Bianosizanshicts YCPP (YPCP)(1919-1959 pp):
I .. KaHj. ropuj. Hayk. Kuis, 2017. 237 c.
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Tomy mm migrpumyemo aymky J[.FO. ComoB’s, 1m0 BHKOPUCTAHHS Y
pO3TsAaHUN TepioJ] y 3aKOHOJABCTBI MPO KPUMIHAIBHY BIANOBIJANbHICTD
BEJTUKOI KUIBKOCTI OI[IHOYHHUX TIOHATHh Ha KIITAIT: «PEBOJIIOIIHA CBIJOMICTHY,
«COLIAJIbHO ~ HEOe3NMeyHud  eNeMEHT»,  «CephHo3Ha  3arpo3a»,  «IOBHE
YCBIJIOMJICHHS», «KOHTPPEBOIIOLINHI ITI11», «KOHTPPEBOJIOLINHI 3JTOYHHNY,
«aKkTMBHAa  OOpoThOa»  JO3BOJSIIO  PO3MIMPUTH  MEXKI  KpUMIHAJIBHOI
BimnosimanpHOCTI Ta neramisysatu penpecii HeuHHEX, 39] !. Ile TBepmKeHHS
MOBHOIO MIPOIO CTOCY€ETHCA 1 MIOJ0 PO3MIIIEHHS y TEKCTI KPUMIHAIBHOTO 3aKOHY
TEPMIHOJOTTYHHUX CIIOBOCTIONYYEHb 3 MOHATTSAM «3JIICHICTBY.

PansHChKE 3aKOHOIABCTBO HE MOTJIO BIIOPATHCH 3 TMOKJIAJIEHUM Ha HBOTO
000B’A3KOM BpEryJIbOBYBAaTH JIOJICHKE CHIBXKUTTA LUISXOM BUAAHHS 3aKOHIB. Y
Teopii mpaBa Oyjia CTBOPEHA KOHIIEMIIIS IIMPOKOTO PO3YMIHHS 3aKOHO/ABCTBA,
BIJIMOBIHO /IO SIKOi, B 3MICT 3aKOHOJIABCTBA TEIEp BKIIOYAIUCA W aKTH OpraHiB
BUKOHABYOiI Blagud. TUM caMHM rajiy3i 3aKOHOJaBUOi 1 BUKOHABYOI BJaJau JACIIO
30aMmKyBaIMCh. BepxoBHaA Biama BiAMOBMIIACS BiJl 0a30BHX MOJIOKEHb KOHIIEMIIIT
mpaBa, aje BCe-TaKW HE MOCTAaBWJIA CYJOBY MPAKTUKY B DS 3 IHITUMHU TBOPIIMU
npaBa. [IpuunHa IILOTO KPHETHCS B HEMPUHUHATHOCTI IS TOMINIHBOTO PEXKUMY
HE3aJICKHOTO 1 MPaBOTBOPYO 3aTHOTO Cyy K OpraHa BianH, ¢.4]%.

Ax npaunbHo 3a3Hayae JI.FHO. Comnoseit: «IliacTaBu NpUTSITHEHHS 0
KPUMIHAJIBHOI BiJMOBIIAJLHOCTI Ta BUAM MOKapaHHS B IMEPIOJ] MAaCOBUX pemnpecii
TaK 3BaHOI «BEJIUKOI YUCTKW» (HOPMYJIOBAIMCS HE JIMIIE B 3aKOHAX BHUIIUX
Oprauis Biaju, a iy BimoMuux mokymeHrax», 143]°.

ToMmy g Kpamoro po3yMiHHS CYTHOCTI TOHATTA «3JICHICTBY Y
KPUMIHAJIBHOMY TpaBl CHiJI TaKOX 3BEPHYTHCH JO CYIOBOi NMPAKTUKH, 30KpeMa
noctanoB [lnmenymy BepxoBHoro cyny CPCP, a Takox 10 IHCTPYKIIiH, SKi
npuiMany pi3HI MiHICTEpPCTBa 1 BijloMcTBa, HakasiB IIpokypopa CPCP tomro. L1
HOPMAaTHUBHI JOKYMEHTH TiaymMadmiu 3MicT okpemux ctated KK YPCP 1927 p. ta
iX moJIoKeHHs 0yJIh 000B’I3KOBUMH JJIsl IPABO3aCTOCOBHUX OpraHiB. Y AESKHUX 13
HUX TaKO>X HEOJHOPA30BO BXXMBAHO TEPMIHHU KAaTEropii «3IICHICTH» 1 TPaKTyBaHHs
iX 3MicTy OyJI0 HEOTHO3HAYHHM.

Taxk, y BignmoBigHocTi 3 n.1 mocranoBu Ilnenymy BepxoBuoro cymy CPCP
«IIpo ymOBM 3acToCyBaHHS [IaBHOCTI Ta aMHICTII JO0 TPUBAKOYMX Ta
POJIOBKYBaHUX 3JI0YMHIB» B 4 O6epe3ns 1929 p. Ne23 no kareropii TpuBaroumnx
3JI0YMHIB OyJI0 y SIKOCTI MPHUKIIATY BITHECEHO «3JIICHUM HEIUIaTDK MOJATKY IO

! Conosgeii JI.I0. Epontolist 3aKk0HO@BCTBA MPO KPUMiHAIBHY BinoBigaibHicTe YCPP: ... KaH/. FOpHI. Hayk.
Kuwuis, 2017. 237 c.

2 Cyne0OHas npakTHka Kak MCTOYHMK TpaBa: CO. yd4eHbIX TpyaoB. M.: U31-BO MHCTHTYTa rocyapcTsa W IIpaBa
Poccuiickoit Akagemuu Hayk, 1997. 48 c.

3 Conogeit JI.10. EBouolis 3aKOHO/IaBCTBAa PO KPUMiHAIBHY BifnosinansHicts YCPP: ju... KaH. Opu. Hayk.
Kuis, 2017. 237 c.
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CKIHYEHI CTPOKY CIUIaTH, SKUM TPUBAE JO BHUHECEHHS BHPOKY 1 BXKHUTTA
IPUMYCOBHUX 3aXOJIIB CTATHEHHs». Jlani 3a3Havyanoch, M0 TAKOTO POAY 3JIOYHHU
XapaKTepU3yIOThCS TPHUBAJIUM 3JIOUMHHUM CTaHOM, TOOTO Oe3nepepBHUM
3MIACHEHHAM CKJIaJy II€BHOI 3J0Y4MHHOI aii'. TakuM YMHOM 3JIICHICTB
NOB’sI3yBaJlaCh 13 HEBUKOHAHHSM TIEBHOTO OOOB’SI3Ky, TOOTO BHM3HAYaJlach
TPUBAIICTIO: II00 OYTH BU3HAHUM 3JIICHUM, JISSTHHS y BUI1 YXUJICHHS BiJ TJIaTEXKY
Ma€e TpUBaTH TMEBHMM IepioJ] yacy, a caMe J0 NpoleCyalbHUX i Yy BHI
BUHECCHHSI BUPOKY 1 BXHUTTS TPUMYCOBUX 3aXOJNIB CTATHEHHS, XO0Ya CTPOK
TPUBAJIOCTI LILOTO Yacy HE BU3HAYABCS.

3 anamizy Tekcty nocraHoBu Ilnenymy BepxoBnoro cyay CPCP «llpo
BI/IMOBIJAIBHICT TPAIIBHUKIB OpPraHiB 3B’SI3Ky 3a TMO3WYaHHS KOIITIB, IO
H1JUISITal0Th NepeKas3y, AJid HOKPUTTS FOCOAAPChbKUX MOTPeO CBOIX MiANPUEMCTBY
Bin 11 cepnus 1933 p. Ned4 BumimBae, 1O «3JTICHUMU MOPYIIHUKAMU» CIiJl
BHU3HABATH MPAIIBHUKIB MIANPUEMCTB 3B’SI3KY SIKI «BUKOPUCTOBYIOTH IMEpeKa3Hi
CyMH MIJISXOM 3alO3WYeHb JJIi TOKPUTTS BUYMHEHHX dYepe3 O0e3rocroaapHiCTh
nepeBUTpaT MO 3apoOiTHIM TUTaTi, HEBUKOHAHHSA MNPUOYTKOBOI YACTHUHU IIIaHY,
MO3allJIaHOBOTO OYJIIBHUIITBA Ta 1H.» Ta MPUTATYBATH iX 110 KPUMIHAIBHOI
BiOBiMANBHOCTI 3a BiANOBIAHMMHU CTaTTAMHU IIPO CIy:KOOBI 310uMHH, ¢.98]°.
To6T0 cynoBuii opran y it [ToctaHoBi cripoOyBaB pO3TIIyMAauyUTH 3MICT TOTO, SIKE
NOPYUICHHS 3aKOHY CJIiJl BBAKATU «3JICHUM», 1[0 3BEJIOCS 10 MPOCTOTO MEepesiKy
TPHOX CIIOCOOIB BUMHEHHS 3JIOUMHHOTO JISHHS 13 3a3HAYCHHSM, 110 I[el TEePeTiK €
HEMOBHMM, 1 KBadipikalilo TOro 4YH IHIIOTO MisHHS y cdepi 3B’SA3KYy SK
3JI0YMHHOTO BIJTHECEHO JI0 MOBHOBAXXEHb MPABO3aCTOCOBHOTO OpraHy IO KOXKHIH
OKpeMiii crpaBi. A 1€ 03HAYae, M0 MOHATTS «3IICHICTHY BCE OAHO 3aJMILIUIOCH Y
bOMY KOHKPETHOMY BHIMAaJKYy OLIHOYHOIO O3HAaKOI OO ’€KTUBHOI CTOPOHHU
3JI0UHHY.

Bignosimno g0 IlocranoBu Ilmenyma BepxosHoro cyay CPCP  «O
HEeJO0CTaTKaX CyZeOHOM MPaKTHKU 10 JIeJaM O CaMOTIPOM3BOJIBHOM yX0/1€ pabodmx
U CITy KaIllUX C TMPEANPUATAN U U3 YUPESKIECHUN U O MPOoryiax 06e3 yBaKUTEIbHBIX
npuans» Big 15 cepmas 1940 p. Ne 29(15)5 «3nmicHUMHU TOPYITHUKAMU TPYAOBOi
JUCHUIUTIHWY CliJl OyJI0 BU3HABATHU OCI0, 110 € IPOTyJIbHUKAMHU, TOOTO TOIMYCTUIH
nporyiu 0e3 MOBaXHUX MPUYUH TPU Pasd MPOTATOM OJHOTO MicAllsl ab0 4OTHpU

1 00 YCJIOBUAX TMPUMCEHCHUA HNAaBHOCTH W AMHUCTHU K JAMIAMCA W HOPOAOJIKACMBIM  IPCCTYIICHUSIM.

Ilocranonenne Ilnenyma  BepxoBmoro cyma CCCP or 4 wmapra 1929 r. Ne23. URL:
http://www.consultant.ru/document/cons_doc LAW 9710/

2 O6 OTBETCTBEHHOCTH PabOTHHUKOB OPTaHOB CBSA3M 3a MO3aMMCTBOBAHHE CPEICTB M3 MEPEBOAHBIX CyMM JUIs
MOKPBITUSL XO3HUCTBEHHBIX HyXJ cBoux npeanpustuil. IToctanosnenue [Inenyma Bepxosroro cyma CCCP ot 11
aBrycra 1933 r. Ne44. Kpuminansuuit kogekc YPCP 1927 p. OdiuiansHuii TEKCT i3 3MiHaMH 1 JOMOBHEHHAMH Ha 1
muctonana 1949 p., 3 mocrateitnnmu Matepianamu i nogatkamu. Jepxxnoniteugas YPCP. Kuis. 1950. 168 c.


http://www.consultant.ru/document/cons_doc_LAW_9710/
http://leksika.com.ua/12860501/legal/kriminalniy_kodeks_usrr_1922
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pasu mpoTaromM ABOX Micsaui'. I3 Toymadenns wmiei ITocTaHoBu BUILIMBAE, IO
MOHATTSL «3JIICHICTBY» y HIM CIIBBITHOCUTHCS 13 KaTETOPI€I0 MOBTOPHOCTI abo
CUCTEMATUYHOCTI. T0OTO, 00 MOPYITHUKA BU3HAIH 371ICHUM, HEOOX1THO, 11100 BIH
BUMHSIB CUCTEMATUYH1 ITPOTYJIM HA pOOOTI O€3 MOBAXKHUX MPUUHH.

Tomy noriunum OyJo, mo y noctanoBi [lnenymy Bepxosuoro cyny CPCP
«IIpo BIAMOBIANBHICTE 32 YXWUJICHHS BiJ BiIOYBaHHS BUIIPABHO-TPYAOBUX POOIT,
NPU3HAYEHUX BUPOKOM CYyIy 3a MPOrysl 0€3 MOBAKHUX MPUUYMH» Bif 23 JTUMHA
1940 p. Ne 25/14/y HaBiTh OAWH MPOTYJ 6€3 TOBAXKHUX MPUINH 0COOH, 3aCyKEHOT
3a MPOTyYJI 10 IOKapaHHs y BHUJI1 BUIPABHO-TPYIOBUX POOIT, CIIiJ] BBAXKATH 3J1ICHUM
YXUJISSHHAM Big po6oty, ¢.124]2,

IIpote y noctanogi Ilnenymy BepxoBnoro cyny CPCP «Ilpo kpuMiHaJIbHY
BI/IITIOB1IQIbHICTD 3a HEBUKOHAHHS 000B’I3KOBUX [IOCTaBOK
CUIbCHKOTOCIIOJJAPCHKUX — MPOAYKTIB  JIepKaBl ~ KOJTOCHHUMH  JBOpaMH  Ta
OJIHOOCIOHMMU TocmojapcTBaMu» Bif 28 BepecHs 1945 p. Nel2/12/y mictuBcs
THIIMHA TAXI 00 PO3YMIHHS MOHATTS «3dicHICTh». Tak y [locTanoBi, 30kpema,
3a3HAYaJIOCh, 10 TOBUHHO KBali(piKyBaTHCh, 3aJI€KHO B OOCTAaBUH CIpPaBH 32
ct.58 KK VPCP: «nHeogHopa3oBe abo0 37iCHE HEBHKOHAHHS IOCTaBOK
CITBCHKOTOCIIOJIAPCHKUX  MPOJAYKTIB  Jep)KaBl  KOJTOCITHUMHM  JBOpamMHu 1
OJIHOOCIOHMMH TOCIOJIapCTBAMU B MUPHHUU Hacy , c.89]°. 3 mporo pO3’SICHEHHS
BUIUIMBAE, 110 TEPMIHU «HEOJHOPA30BE» Ta «3JIICHE» («BMIEPTE») MAIOTh Pi3HE
3HAYEHHsI. X04a 3MICT MOHATTS «3JICHE» HE PO3KpuBaBcs. MoXHA MPUITYCTUTH,
0 MOXJIMBI BUITAJIKHW, KOJW HEBUKOHAHHS TOCTABKUA MPOMYKTIB BUUHSAETHCA 1
OJIHOPa30BO, ajie ii MOMJIMBO BHW3HATH 3JIICHOIO 3a CIIOCOOOM BUMHEHHSI: SIBHA
BIJIKpUTA B1JIMOBA BUKOHATH TaKy MOCTABKY.

BiamoBinno no mnocrtanoBu Ilmenymy BepxoBnoro cymy CPCP «IIpo
BI/IMOBIANBHICTh KOJTOCITHUKIB 3a 3201l MOJIOJHSKA BEJIHUKOI POraTtoi XyJa00um»
Bim 1 cepras 1942 p. Ne 14/M(14)y cnig Oyno «y 3JIICHUX BHUIIaJIKax 3a00I0
MOJIOJHSIKA KOJTOCITHUKaMH, 3B’S3aHOTO 3 HEBHKOHAHHSAM JCP)KaBHHMX IUTAHOBHX
3aBJaHb [0 BHUPOIIYBAaHHIO MOJIOAHSKA ab00 3 TOPYIICHHSM JIOTOBOPIB
KOHTpAaKTaIlii MOJOJHSAKA JJIsl KOJTOCITHUX TOBapHUX (hepM MPUTATATH BUHHUX IO

! Tonakos WU.T. Iloctanosnenne Ilnenyma Bepxosroro cyma CCCP 15 asrycra 1940 r. Ne 29 (15) V. «O
HelocTaTKaxX CyZeOHON MPaKTHKH MO JIelaM O CaMOIIPOM3BOIEHOM yXOJe pabounX M CIyXKAaIluX C MPEANPHATHN H
W3 yUpeXIeHUH W O mporynax 0e3 yBaxuTenbHBIX npmaur». Cosemckas rocmuyus. M. : HOpun. m3n-so HKIO
CCCP, 1940. Ne 13. 6-9.

2 06 OTBETCTBEHHOCTH 3a YKIOHEHHE OT OTOBIBAHMS MCIIPABUTEIHHO-TPYAOBBIX PabOT, HA3HAYEHHBIX PHTOBOPOM
cyna 3a mporyn 0e3 yBaxuTenbHbIX npuuuH. [loctanoBienue [lnenyma ot 23 wuronms 1940 . Ne 25/14/y. URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ESU&n=40503#05999563495622895

3 06 yroJoBHOI OTBETCTBEHHOCTH 3a HEBBITIOJHEHHE 00S3aTENBHBIX MOCTABOK CEIbCKOXO3SHCTBEHHBIX TPOYKTOB
rOCYJapcTBY KOJXO3HBIMH JIBOPaMH M €AMHOJNNYHBIMH Xo3siictBamu. [locranosnenue Ilnenyma BepxoBHoro cyzna
CCCP ot 28 cenrsiops 1945 r. Ne 12/12/y. Kpuminansuuii kogexc YPCP 1927 p. OdiniansHuit Teker i3 3MiHaMu 1
JONOBHEHHSIMM Ha | smcromana 1949 p., 3 mocrareiiHuMu Martepianamu 1 noxatkamu. Jlepxmomnireunas YPCP.
Kuis. 1950. 168 c.


http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ESU&n=40503#05999563495622895
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CyZIIOBOi BiAMOBiganbHOCTI» 3a cT.75-2 a6o cr.119 KK YPCP 1927 p. , ¢.92].
To6to y manomy pasi mo3uuisi BepxoBnoro cyny CPCP mnomsrana y tomy, mio
3a01if MOJIO/IHSIKA BEJIMKOI poraToi Xyn1o0u Mo>kHa OyJi0o BU3HATH 3JIICHUM Yy pa3i,
KOJIM BiH TIOB’sI3yBaBCS 3 HEBUKOHAHHSIM JCpKaBHUX IUIAHOBUX 3aBIaHb IIO
BUPOIIYBAaHHIO MOJIOJIHSAKAa a00 3 TOPYIICHHSM JIOTOBOPIB KOHTpaKTallii
MOJIOHAKA I KOJTOCHHHUX TOBapHUX ¢epM. OTKe MOHSITTA «3IICHICTBY Y
TaKOMYy BHUMAJKYy XapakTEpU3yBaJl0o O3HAKY OO0’ €KTHBHOI CTOPOHHU 3JI0UYMHY —
ISHHA: 32011 TOOTO BOMBCTBO.

VY IlocranoBax [Inenymy Bepxouoro cymy CPCP Bix 23 Bepecust 1939 p.
«IIpo 3axomm, 1O WIIISITAIOTh 3aCTOCYBAHHIO IO 3aCYy/DKEHUX, SKI 3JIICHO
YXHJIAIOTECS  BiJl BHIPABHO-TPYAOBUX poGiT» 2 Ta Bim 1 cepmas 1942 p.
No 14/M/13/y «IIpo mopsaoK BHU3HAYEHHS MOKAapaHHS 3a CYKYMHICTIO y CIpaBax,
o nependadeHi Ykazom IIpesuniyma BepxoBnoi Paqu CPCP Bin 15 kBiTHs 1942
p. Ta PO 3aXO0/H, IO MJIATaI0Th 3aCTOCYBAHHIO J10 0C10, SIKi 3JIICHO YXHUJISIFOThCS

Bix BiIOYTTS IMOKApaHHS MO MM CIIPaBaM» °

BXKUBAETHCS CIOBOCIONYUEHHS SIKE
XapaKTepHu3y€e Cy0’€KTa 3JIOUMHY: «3JIOCTHO YKIIOHSIOIMHUECS», TOOTO y TepeKiaii
YKpalHCHKOIO MOBOIO — «OCOOM, SIKI 3JICHO YXWISIOTHCS» BiJ BiIOyBaHHS
nokapaHHs. TeKCT UX HOPMATHBHUX JOKYMEHTIB HE MICTUTh TIyMayeHHS y 4OMY
TIOJISATAE «3JTICHICTHY) TAKOTO YXHJICHHS.

[TOHATTS  «3MICHOCTI» BXHUBAJIOCA CTOCOBHO TaKOro 3JIOYHHY, SIK
XyJIraHCTBO. Y camMOMy TEKCTI KpHUMIHaJbHOTO 3aKOHYy, IO perjJaMeHTYyBaB
BIJIMOBIIAJILHICTD 32 IAHWI 3JI0YMH TaKa KaTeropis He BUKOPUCTOBYBAIAach Hi y CT.
74 KK PPOCP 1926 p., viy c1.70 KK YPCP 1927 p.

[Ipore, sx 3a3navyae B.B. Hanymumun, y Iloctanosi IIBK 1 PHK CPCP Bin
29 oOepe3nst 1935 p. (C3 Ne 18) «IIpo mipu 60poTbOM 3 XYJIIraHCTBOM» OYJIO
BU3HAUYEHO, IO 3a 3JIICHE XYyJIraHctBo, rnependadene 4. 2 cr. 74 KK PPOCP i1
BIIMOBITHUMU CTATTSAMHM KPUMIHAJIBHUX KOJIEKCIB I1HIIHUX COKO3HUX PEeCIyOIiK
(todto 4.2 ¢1.70 KK YPCP), noBuHHO OyTH BCTaHOBJICHO MOKapaHHS JI0 5 POKIB
TIOPMH, 1110 1 OyJI0 3aKpIIJICHO B 1 cTaTTi. B mocTaHoBI akiieHTyBajsack yBara Ha
HEOE3MEUYHOCT] XYJITraHChbKUX Mii, MOB'I3aHUX 13 3aCTOCYBaHHSIM BOTHEMAJIBHOI 1

! O6 OTBETCTBEHHOCTH KOJIXO3HMKOB 3a 3200 MOIOMHAKA KPYIHOTO poratoro ckora. Iloctanosnenme Ilnenyma
Bepxosnoro cyna CCCP ot 1 aBrycra 1942 1. Ne 14/M(14)y. Kpuminansuuit koneke YPCP 1927 p. Odimiansuuit
TEeKCT i3 3MiHaMH 1 JOMOBHeHHsAMH Ha | nmcromama 1949 p., 3 mocraTteiiHUMEM MarepialiaMd 1 JOJaTKaMH.
HepxnomiteugaB YPCP. Kuis. 1950. 168 c.

2 O Mepax, MOMIEKAMUX TPUMEHEHHIO K OCYXKICHHBIM, 3J0CTHO YKIOHSIOIIMMCS OT HCIPABHTENBHO-TPYIOBBIX
pabot. IlocranoBnenuwe Ilnenyma BepxoBunoro cyma CCCP ot 23 cenrsops 1939 1. URL: https:/www.e-
reading.club/chapter.php/102158/256/Kazakova%2C_Mihlin_-

_Sbornik_deiistvuyushchih postanovleniii_plenumov_verhovnyh sudov_ SSSR

3 O mopsake ompenelNeHHs HAKA3aHMA 1O COBOKYIHOCTH IO JeiaM, IpedyCMOTPEHHBIM YkasoMm Ilpesumuyma
BepxoBHoro Cosera CCCP or 15 anmpens 1942r., m o Mepax, HOQIEXKAIIMX HPUMEHEHHUIO K 3JOCTHO
YKJIOHSIOIIUMCS OT OTOBIBaHUS Haka3aHus 1o 3tuM nenam. [locranoenenne [Inenyma Bepxosnoro cyna CCCP ot 1
aBrycta 1942 r. Ne 14/M/13/y. URL: https://www.e-reading.club/chapter.php/102158/256/Kazakova%2C_Mihlin_-
_Sbornik_deiistvuyushchih_postanovleniii_plenumov_verhovnyh_sudov_SSSR
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xoJnoHoi 30poi, ane 3miH A0 cT. 74 KK PCPOCP, 106710 1 10 ¢1.70 KK YPCP, He
npornonysanocs, 22] !

A y nocranosi [Inenymy BepxoBuoro Cyny CPCP Bix 29 kBitHs 1939 p.
«IIpo cynoBy paKkTHKy B CIpaBax Mpo XYJIraHCTBO» 30KpeMa 3a3Hayaioch, 110 3a
g, 2 ct. 74 KK PCP®CP sk 31micHe XyJIraHCTBO MOBHMHHI KBami(iKyBaTUCsS Mii
JUIIE TIPU HAsSIBHOCTI MpUHANWMHI OJIHIET 3 BKa3aHMX y 3aKOH1 O3HAK: a) BUMHEHHSI
OyiictBa abo Oe3umHCTBa, TOOTO [iii, fAKI TMOB'I3aHI 3 HACHJIHCTBOM,
NOIIKO)KEHHSM a00 3HUIICHHAM MaiiHa Ta 1HII, HaNpUKIad, OCHIKeT B KITyOi,
TeaTpi abo 1HIIMX TPOMAJCHKUX MICISIX; 0) MOBTOPHE BUMHEHHS XYJITAaHCTBA; B)
HACTIIJIMBE TPOAOBKEHHS XYJITAaHCHKUX MAiil, HE JUBISYHUCH HAa MOMEpPEeIKEHHS
OpraHiB, SKi OXOPOHSIOTh T'POMAJCBKUM TOPSAIOK; T') BUKJIIOYHUNA ITMHI3M abo
3yXBaJiCTh XyJraHCBKHX Aild, ¢.246-247]°.

Tum camMuM BHUINEBKa3aHI HOPMATHBHI aKTH 3acBiAYMIM TOSBY Y
KpPUMIHAJLHOMY TMpaBl TaKOro TMOHATTS SK <«3JICHE XYJITaHCTBO», MPOTE Ha
3aKOHO/IaBUOMY piBHI BOHO 3akpimieHo He Oyino. Ilo cBoili cyTi 11e O6yna mpocTo
y3arajibHIOI04a Ha3Ba KBasI1(iKOBAHOTO BHU]Y XYJIITAHCTBA.

[Ipu 3actocyBanni ct.121 KK VYPCP 1927 p., mo BcTaHOBIIOBala
KpUMIHAJBHY BIAMOBIAAIBHICTh 3a MOPYIICHHS HaliMadeM MpaBul, 10 PETYJIIOI0Th
3aCTOCYBaHHs Mpari ciif Oyjio 3Bepratuch 10 Hakazy IIpokypopa CPCP Big 28
TpaBHs 1938 p. No547, BiNMOBIAHO A0 SKOTO MPUTATYBATH J0 BIJMOBIIAIBHOCTI 3a
II€I0 CTATTEIO CiIijl OyJ0, 30KpeMa, Y «3JIICHUX BUIAJIKaX HE3aKOHHOTO 3BUILHEHHS
abo BIAMOBI B mpuiiomi Ha poOOTy». Y dYOMy came moJsiraia 3JICHICTh He
PO3’SACHIOBANIOCK. SIKIIO K Taki Jii «BUMHSIJIUCh CUCTEMATHYHO a00 3 MIpKYyBaHb
KOPUCIHMBHUX, a00 3 1HIIOI OCOOMCTOI 3alHTEPECOBAHOCTI», TO iX ciifg Oyio
kBamdikyBatn 3a c1.97 KK VYPCP 1927 p. sk 3/I0BXKMBaHHS BIaI0l0 a0o
CIy’k00BMM CTaHOBHUIIEM, €.99]°.

Tumn camuM y 11bOMy Hakasi OyJIo 3aKpIIJICHO IMOJIOXKEHHS, 10 «3JIICHICTH
Ta «CHUCTEMATUYHICTBY SIK KaTeropii KpUMIHAIBHOTO MpaBa MalOTh Pi3HE 3HAUCHHS.
Sx 1y Tnymauensi 0 cr.58 KK YPCP 1927 p., TyT Takox MO>KHa MPHUITYCTUTH,
mo s Toro, moO, OyTH NPUTATHYTUM OO0 KPUMIHAJIBHOI BIJNOBIAAIBHOCTI
npaleHaiiMad MOK€ HE3aKOHHO 3BUIBHUTH 3 POOOTH OAMH pa3 OJHY JIOJUHY.
Xo4ya B TakoMy pa3i CKIagHO OyJe pO3MEXYyBaTH <«3JICHE 3BIILHEHHS» BiJ
«HE3NICHOTO». TOMYy BHKOPHUCTaHHS TIOHATTSA CIOBOCIIOJIYYCHHS 3 TEPMiHOM

! Hanynuune B.B. KpuMinansHa BinosiganbHicTs 3a xyairanctso (ct. 296 KK Vkpainu): gu. .. Kas1. OpUI. HayK.
Kuwuis, 2007. 226 c.

2 Bonpock! YTroJIoBHOTO Npasa u nporecca B npaktuke Bepxosubix Cynos CCCP u PCOCP. 1938-1978. Usn. 3-€,
JIONOJH. U niepepad. M.: FOpun.amr., 1980. 472c.

3 Kpuminanbuuii kogexe YPCP 1927 p. OdiuiansHuil TeKCT i3 3MiHaMu i gonosHeHHsaMY Ha 1 nuctonana 1949 p., 3
nmoctaTeiHUMU Matepianamu i nomatkamu. Jepxkmomiteunas YPCP. Kuis. 1950. 168 c.
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(GIIICHE» y PO3TJsIaHOMY HOPMAaTHUBHOMY aKTl BUIJISIa€ 3ailBUM, Kpaiie Oyio
BUKOPHCTATH BKA31BKY HA YMUCHICTh TAKOTO 3BIIbHEHHS.

Tax cam0 po3pI3HINUCH MOHATTS «3JIICHE» Ta «CUCTEMAaTUYHE» y IMyHKTI «0»
nap.2 noctanoBu [IBK 1 PHK CPCP Bix 27 nucronana 1933 p. ne 3a3Hayanoch,
[0 IMUIATal0Th KPUMIiHAIBHIA BiAMOBITATBLHOCTI 3a 3JIOBXKMBAaHHS BiIaJ0K0 abo
cinyk60BuM crtaHoBuieMm (ct.97 KK YPCP 1927 p.) uu OGe3missibHICTh BIIaJiu
(ct.99 KK YPCP 1927 p.) cinyx00Bi 0coOM SIKi BUHMHSIIOTh «CHUCTEMaTH4HE a0o
37ICHE TOPYIIEHHS BCTAHOBJIEHMX (OpPM 1 CTPOKIB mojadi OOJIIKOBO-3BITHHX
MaTepiaminy .

JlocuTh 3arulyTaHUM Ta CKIAQOHUM JUIS TJIyMauyeHHA OyiM TOJIOKEHHS
nupkyJsipy Hapkomriocty YPCP Big 11 Bepecus 1937 p Nel0/37-146 BinmnoBigHO
70 SKOTO «B OKPEMHUX BHMAJKaX, KOJIM POOITHUK UM KOJTOCHHHUK, BUKOHYIOUU
MOCTIHHY po0OTy (KOHIOX, 4yabaH, CTOPOX, MalcTep, TPAKTOPHUCT Ta 1H.) abo
OKpeMe JIOpYUYCHHS, 3B’si3aHE 3 IOKJIJICHHSIM Ha HBOTO BIJAMOBIIAIBHOCTI 3a
O0XOpOHY abo0 mpaBUibHE a00 MpaBWIIbHE BUKOPUCTAHHS JOBIPEHOrO HOMy MaifHa,
BUSBIISIE TaKy HenOamicTh abo OalayXKiCTh, HACHIAKOM SIKOi cTajga OCOOJIMBO
cepiio3Ha IIKOoJa JJIsl KOJTOCIY YM MIANPUEMCTBA, 200 KOJIM Yy BUMHKY Li€i ocoOu
BCTAHOBJICHO SIBHY 3JIICHICTh, TaKy Hea0amicTh abo OalayXKiCThb MOJXKHA
kBamidikysatu 3a ¢1.99 KK YPCP 1927 p.», ¢.97]%. Cnoyatky y posrismaHii
MPaBOBI HOPMI «HEAOATICTh 1 OAMAYXKICTH» NPOTUCTABISIOTHCA «3JIICHOCTIY,
NpoTe y MIACYMKY MICTUTBCS MPOMO3uIlis KBajiikaiii TIIbKHM HEI0aaocTi 1
0aliy’>KOCTI 3 Yy3araJlbHIOIOUMM TEPMIHOM «TaKy». ToOTO MOXXHAa 3poOUTH
BHUCHOBOK, IO «3JIICHICTB» € OJIHUM 13 TIPOSIBIB «HEA0AIOCTI 1 OaiiyKocTi». Y pasi
K, SKIIO TIIYMAuUTH HOPMY TaKUM UYMHOM, IO Il MOHSTTS MalOTh PI3HUU 3MICT,
TOJI CTOCOBHO «3JIICHUX» TIPOSIBIB BHILEHABEJACHOTO [iSIHHS HEMOXKJIHBO
3aCTOCYBATH MPOMOHOBAHY MO3HUIIIIO 100 KBamidikallii. ToOTO mooxKeHHs OTHI€T
HOpPMH CyHepedyaTh OJIHE OJHOMY, BHACIIJOK YOTr0 BUKOPUCTaHHS TEPMIiHY
«3JICHICTBY» BUTJISAJAE Y HIA HETOPEUHUM.

Hnsa 3’scyBanHs mex Aii cr.177-2 KK YPCP 1927 p. sxa nepenbauana
BIJIMOBIJIAJIGHICTh 32 «HEMOBEPHEHHS y BCTAHOBJIECHUW CTPOK, HE3BAXKAIOYM Ha
HaraJlyBaHHs, KHWT, B3ATUX 3 JepKaBHUX ab0 TpoMaaChkux O010moTeK, 3a
3aryOjeHHs X BHACHIJIOK HeAOAlIMBOrO CTaBJICHHS, a TaKOX 3a IICYyBaHHSA
010710TeUHUX KHUT» ciif Oyno 3Bepratuch 10 [HcTpykuii Komitery B crpaBax
KYJIbTYpHOOCBITHIX ycTaHoB mpu Paai Miunictpie YPCP 1948 p. BianoBigHo A0
akoi: «llopyuryBaTu KpuMiHalbHI CIpaBU NPOTH HEAOQIMX YHUTA4iB HE CIHiJ
OTYJIBHO B MAacOBOMY MOPSAKY. Tpeba BiAPI3HATH HENOANUIMBICTh, KA BUKIMKaHA

! Tlocranosnenue IentpansHoro Ucnonnutensnoro Komurera u Cosera Hapoaubix Komuccapos CCCP ot 27
Hos10pst 1933 r. CBoj 3akonoB CCCP. 1933 r. Ne70. cr.417.
2 Hupkynsap Hapkomiocty YPCP Bin 11 Bepecns 1937 p Ne10/37-146. 33 YPCP. 1937. Ne 57. Cr. 210.
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BIJICYTHICTIO KYyJbTypPHHUX HABUKIB, BIJ 3JIICHUX BYMHKIB 1 MepeciiayBaTu
KPUMIHAJIBHUM TMOPSIAKOM TUIBKH 3JICHI BUMAJKUA HEMOBEPHEHHS a0o0 MCyBaHHS
kaur» , ¢.110]!. Yirkoro po3’ssCHEHHS, IO CIIiJ PO3YMITH MiJ «3JIiCHUM BUMHKOM»
He Oyno. ToMy MOXHa MPUITYCTUTH, IO A0 KPUMIHAIBHOI BIJIMOBITAIBHOCTI 3a
PO3TISIaHUM 37I09UH CJTi1 OyJI0 IPUTATYBATH OC10, K1 HE MOBEPTAIM ab0 MCYBaIH
010J110T€UHI KHUTH 3 YMUCHOIO ()OPMOIO BUHH.

3 MeTOI0 TMOKpalleHHs CTaHy TBapuHHUIITBA 22 rpyaHs 1932 p. Oyno
npuitaaro pimenHs BYIIBK 1 PHK YCPP, sike nepen0auano HaknaaeHHs mwrpady
y PpO3Mipi JECATUKPATHOI BapTOCTI TBAPUHU 3a 3JICHE JOBEICHHS KOHEH 1
KIHCBKOT'O MOJIOJIHSIKA JI0 CTaHy T'OCIIOJIapChKOI HEMPHUIATHOCTI, a came: KaJilTBo,
3aIMIIeHHs 0e3  jormamy, 0e3 kopmy Tomo, c¢. 537-538] 2. YV  nanomy
HOPMATUBHOMY aKTi «3JIICHICTHY» BHU3HAYalach 3a JOIMOMOIOI0 MPOCTOTO MEpPesiKy
CIOCO0IB BUMHEHHS CYCHIJIbHO-HEOE3NMEUHUX isHb, SIKUM 10 TOrO X He OyB
BUUYEPITHUM 1 TOMY TaKOX MIT HiJISITaTH PO3IIMPEHOMY TIyMadeHHIO.

Kpuuymum nposiBoM rpy0oro mopyIieHHs paB JIOIUHN Y TOW mepiof] 0yJ1o
T€, U0 A0 KPUMIHAJIBHOI BIAMOBIJAIBHOCTI MPABO3aCTOCOBHI OpPraHU MOTJIH
NPUTAraTH 0Ci0 3a HAMIpH, a HE 338 BUMHEHMH 3710umH , 144] 3,

Tak, y nakazi HKBC CPCP «lIpo omeparito mo pemnpecii KOJHUIIHIX
KYPKYJIIB, 3JJOYMHIIIB Ta 1HIIMX aHTUPAASTHCHKUX enemMeHTiBy Bij 30 numus 1937 p.
No 00447, cnpsmoBanomy Ha BuKoHaHHs moctaHoBu [lomitGropo IIK BKII(6)
«ITpo aHTUpanAHCBKI eneMeHTH» Bin 2 mumas 1937 p. , 63-83%; x, 164°], 30kpema
3a3HAYAIOCh: «BCl KYPKyJl, fKI MIATal0Th penpecii, 3J0YMHIN Ta I1HIII
AHTUPAASHCHKI €JIEeMEHTH MOMAISIOTHCSA Ha JB1 KaTeropii: a) 10 mepioi Kkareropii
HaJIeKaTh BCl HAWOUIBLI BOPOXI 13 MEpEepaxOBaHMX BHINE €JIEMEHTIB. Bonu
OiJIATal0Th HETallHOMY apemry 1, Micias po3risiAy IX CopaB Ha TpiMkax —
po3cTpuy; 0) 10 ApYyroi Kateropii BiIHOCSITHCS BCI 1HIII MEHIIT aKTHUBHI, ajie BCE K
BOPOXI1 €JIEMEHTH. APEIITOBYIOTHCS 1 YB A3HIOIOTHCS Y Ta0OpH Ha CTPOK BiA 8 10
10 p., a HAWOLIBII 3JIICHI 3 HUX Ta COIllaJIbHO HeOe3MeyHl — yB’SI3HEHO Ha TaKl XK
TEPMiHHU B TIOPMH 3a PilIEHHSIM TPiiioKk» ©.

Mu minkom 3rogui 3 JI.FO. ConoBeeM, 10 «aHai3 MOJOKEHb IIOTO aKTy
JI03BOJISIE CTBEPANTH, 10 HE TUBISYNCH Ha Te€, 1110 BIH HE MaB CHJIM 3aKOHY, BCE XK

! Kpuminaneauii kogexec YPCP 1927 p. OdiniansHuii TeKCT i3 3MiHAMM i IONOBHEHHAMH Ha 1 nuctonaza 1949 p., 3
nmocTaTeiHUMU Matepianamu i nomatkamu. Jepxkmomiteunas YPCP. Kuis. 1950. 168 c.

2 bopsba ¢ pectynHocThio B Ykpaunckoi CCP : ¢6. 1ok. : B 2 T. / [aBT. odepka u cocT. npod. I1. I1. Muxaiinenko].
K. : KBIII MOOIT YCCP, 1967. T. 2 :1926-1967 rr. 1967. 952 c.

3 Comnoseii JI.J0. Epomowis 3ak0HOJABCTBA NPO KpUMiHANBHY BimnosinambHicts YCPP: nmu... KaH. IOpHA. Hayk.
Kwuis, 2017. 237 c.

4 Binokine 1. Macosuii Tepop sk 3aci6 nepxkasHoro ympasiminas B CPCP (1917-1941 pp.): mxepenosnasue
nociimxenns. K.: HAH Ykpainu, 1999. 448 c.

3 lapmap O. M. Pons opranis BYHK, JIITY HKBC VCPP (VPCP) y 3aiiicHenni monituku nepxasu Ha cemi (1919
—1939 pp.) : mu... kaux. ropun. Hayk : 12.00.01, K. 2008. 216 c.

6 Tanysesuii Jlepxasnuii apxis Ciry:x6u Gesnexu Ykpainu. ®@. 42. Cnp. 32. Hakas HKBC CPCP Ne 00447 Bin 30
mumn. 1937 p., apk. 146-147.
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BCTAHOBJIIOBaB BUJM Ta PO3MIPH TOKapaHHS Ta MOPAJ 13 KaTeropi€ro cyo’ €KT
s3nounHy (3azHadenoi B KK VYPCP) mnepen6auaB iCHyBaHHS — «IHIIMX
AHTUPAASHCHKUX €IEMEHTIBY, «HAMOLIBII BOPOKUX)» UM «MEHIII aKTUBHHX, aJie BCE
K BOopoxkux». Lle 7103BOJISAI0 TPUTATATH 10 KPUMIHATIBHOI BIAMOBIAILHOCTI 0CO0Y
HE 3a BUMHECHHS 3JIOYMHY, a 3a BIJIHOIIEHHS 11 0 IEBHOTO OTOYEHHs», 144 ] I Kpim
TOTO cepell IPYIU «MEHII aKTUBHUX, ajle BCE 5K BOPOKUX» 1€ JOKYMEHT BUJILISB
«HANOUIBII 3JICHUX», MPOTE KOTO CJiJl OyJO BIAHOCUTH JO TaKOi KaTeropii y
HOPMAaTHUBHOMY aKTi 3HOBY HE€ 3a3Hadyajliocb. TOMYy y KOTpHWHl pa3 JIOBOJUTHCS
KOHCTaTyBaTH BUKOPUCTAHHS KaTETrOpii «3JMICHICTB» Yy SIKOCTI OLIHOYHOI O3HAKH,
110 MOTJIa MiJJISITaTH PO3MIMPEHOMY TIIYMAdy€HHIO.

I Tomy mpaBuibHHMII BuCHOBOK poOuth JI.}O. CoinoBeil, xapaktepusyouu
JaHUM TIepioJl PO3BUTKY BITUYM3HSHOIO KPHUMIHAJIHHOTO 3aKOHOJABCTBA, IO
«BIJACYTHICTh ~ (POpPMAJIBHOI ~ BU3HAYEHOCTI  KPUMIHAJIBHO-TIPABOBUX  HOPM,
NPOTAIMHU B 3aKOHOJABCTBI JO3BOJSUIM BHU3HATH JDKEPEJIOM KPHUMiHAJIHHOTO
3aKOHY «PEBOJIONINHY MPaBOCBiAOMICTEY. OIHMM 3 OCHOBHUX MPHUHITUIIIB
MPUTATHEHHS 0COOM 0 KPUMIHAIBHOI BiJMOBINAILHOCTI Oyjia JOIUIBHICTH, SKa
MPOTUCTABIIAIIACA 3aKOHHOCTI. Taka MOMTHU30BaHICTh KPUMIHAJIBLHOTO 3aKOHY
npu3Besia J0 CBaBUIBHOTO PO3UIMPEHHS MEX «COLIATICTUYHOI 3aKOHHOCTI»,
HEMO>KJIMBOCTI BCTAHOBJIEHHSI O3HAK MPOTHUIPABHOCTI, CYCHIBHOI HEOE3MEYHOCTI
37I0YMHY, TPU3HAYEHHS CHOPABEIJIMBOTO Ta  CHIBPO3MIPHOTO  TMOKapaHHS,
HEKOHTPOJILOBAHOTO MOCHJIEHHS KPUMiHAIBLHOI penpecii», 146-147] 2.

Sxmo  aHamizyBaTH  BITYM3HSHE 3aKOHOJABCTBO MPO  KPUMIHAIBHY
BIANOBIAANBHICTS y mepioa 1941-1945 pp., To mpaBuiIbHUN BHUCHOBOK 3pOOUMB
J.1O. ConoBeil, 1m0 BOHO BiA3HAYAJOCA BUCOKMM pIBHEM IIEHTpati3amii Ta
pEeriiaMeHTyBaJOCh Ha IMJCTaBl 1 BIAMOBIAHO 7O 3MiH Ta JIONOBHEHb Y
3arajJbHOCOIO3HOMY 3aKOHOAABCTBI. OCTaHHI 3yMOBIIOBAJIUCS HaJA3BUYAHHUMU
00CTaBUHAMU PEKUMY BOEHHOT'O CTaHy, 1 BUMarajil MaKCUMaJIbHOI 3J1ar0JI)KeHOCTI
B po0OTI yChOT'0 JEPKaBHOTO MeXaH13My. 3arajioM nepedy/10Ba MpaBOBOi CUCTEMHU
YPCP BIINoBiAHO 10 BOEHHOTO dYacy 3iMCHIOBaiacs Ha OCHOBI IPaBOBOI
JOKTPUHHU, TPHUHIMIIB, L0 CKJIAIACA Y JOBOEHHMM dYac 1 BIANOBIIAIH
0COOJIMBOCTSIM IIPABOBOIO PEXKUMY CTATIHCHKOIO TOTATITAPHOrO pexumy», 175] 3.
Buacnigok mporo mpouecy HopMu OcobimBoi uvactuan KK YCPP 1927 p.
JIOTIOBHIOBAJIMCS HOBUMHM TOJIOKEHHSIMH, 10 OyJii po3milieHi B ykazax IIpesumii

! Conosgeii JI.I0. Epontonist 3akOHO@BCTBA MPO KPUMiHAIBHY BinoBigaibHicTe YCPP: 1u... KaH/. HOpH. Hayk.
Kuwuis, 2017. 237 c.
2 Conoseii 1.10. EBostiowis 3aKk0HOIaBCTBA PO KPMMiHAIbHY Bianosiganbhicte YCPP: 1u... KaHg. HOpHI. Hayk.
Kuwuis, 2017. 237 c.
3 Conogeit JI.10. EBouolis 3aKOHO/IaBCTBAa PO KPUMiHAIBHY BifnosinansHicts YCPP: ju... KaH. Opu. Hayk.
Kuis, 2017. 237 c.
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BP CPCP, pimennsx PHK CPCP Ttomo. Tpamnsigock cepen OCTaHHIX 1
BUKOPHCTAHHS TEPMIHIB KaTETOPii «3I1CHICTH.

Tax, BianmoBigHO A0 nupekTuBU HapkoMma naepxkoesneku CPCP Ne 152 «IIpo
3aX0AM MO 3amo0IiraHHIO MOIUMPEHHIO Cepell HACEJICHHSI MPOBOKALIMHUX YyTOK»
B 28 depBHA 1941 p. mponoHyBaIoCs BUABIATH Ta MPUTATATH 10 KPUMIHAJIBHOI
BI/IMOBIABHOCTI 31ICHUX MOIIMPIOBAYIB YyTOK 1 OTOJIONIYBATH TIPO 1€ y 3aco0ax
apyky '. Koro cmig BBaXKaTH «3JIiCHUMH IMOIIMPIOBAYAMHU YyTOK» y TEKCTi LLOTO
HOPMATHUBHOTO TOKYMEHTY HE PO3’SICHIOBAJIOCH.

Ha Buxonanus 3a3nadenoi aupextuBu [Ipesunis BP CPCP npuitnsina ykas
«IIpo BiAMOBITATHHICTH 3a MOIIMPEHHS TMiJ Yac BIMHU HEMPABAWBUX UYTOK, IO
30y/KYyIOTh TPUBOTY Ce€pell HaceleHHs» Bia 6 numHs 1941 p. m040 BU3HAHHS
3JI0YMHHUM TOIIMPEHHS Y BOEHHUN Yac HENpaBIUBUX YYTOK, 1O 30YyIKYIOTb
TPUBOTY cepej HaceleHHs. BiamoBiHO 10 IOTO yKa3y 3a BUPOKOM BIMCHKOBOTO
TpUOyHaly BUHHI KapajuCh TIOPEMHUM YB’SI3HEHHSM Ha CTPOK BIJl IBOX JI0 IT’ATH
pokiB»?. TT03MTHBHMM Ha HAIly AyMKY MOMEHTOM € Te€, IO y TEKCTI IOr0 yKa3y
TEPMIH «3JTICHICTH» y PI3HUX HOr0 3HAUEHHSIX HE BUKOPHUCTOBYBABCH.

VY minomy miacymoByroun mnepiog uuHHOCTI KK YPCP 1927 p. cnmin
3a3HAYUTH, 1110 HE3BAKAIOYHU Ha T€, 110 TEPMIHU KATETOpii «3JICHICTHY» Y CaMOMY
TEKCTI KPUMIHAJIBHOTO 3aKOHY OyJIM MaJONOIIMPEHUMH, MPOTE Y IMiA3aKOHHUX
HOPMATUBHUX JOKYMEHTaX Ta aKTaxX y3arajibHIOIUYOro CyJOBOT0 TIIyMayeHHs, sKi
Oy OOOB’SI3KOBUMHM JIJII 3aCTOCYBaHHS, PO3IJIsaHe TMOHATTS OyJI0 JOCUTH
MIMPOKOBXHUBAHUM aJle HE MiJJaBajioCh OJHO3HAYHOMY TJIYMAdeHHIO. Y CHIY
CBO€1 €MOIIMHOCTI Ta BIJICYTHOCTI YITKOTO MPABOBOTO BU3HAUEHHS «3JIICHICTHY
Morjga OyTH JI€EBUM I1HCTPYMEHTOM TIIpU MPUTSATHEHHI HEBUHHUX 0Ci0 [0
KPUMIHAJIBHOI BIAMOBITAJILHOCTI, OCKUTBKH OJHHUM 13 1i OCHOBHUX MPHUHITUIIB Y
e nepioj; OyJia JOIIbHICTh, @ HE 3aKOHHICTb.

KpiMm Toro, po3MMpEeHHIO MEX KpHUMIHAJIBHOI BIAMOBIIAJBHOCTI Ta
Jeramizamii  pempecii  chopusijia HagBHICTh Yy  HOPMAaTHUBHUX  JDKepesax
KPUMIHAJILHOTO TIpaBa y TOW TepioJl BETUKOi KUIBKOCTI OIIHOYHUX TOHATH
(«commiampbHO HEOE3NMEeYHUN eNEeMEHT», «CepHO3Ha 3arpo3a», «KOHTPPEBOJIOIIIHI
1isgi» Toio) , 148-1491°. Tepminu Kateropii «3micHiCTE» TAKOXK MOXKHA OCTABUTH
y oauH psf 3 BuinenasBanumu [[.FO. CosoBeem ClI0BOCTIONYYECHHSIMH.

! O MeponpuATHSX TO TIPECEYEHHIO PACTIIPOCTPAHEHHS CPENM HACETEHHMS NMPOBOKAIMOHHBIX CIYXOB B CBATH C
BoeHHO# oOctaHoBKOM: aupektuBa HKI'b CCCP Ne 152 ot 28 wmronst 1941 r. URL: http://mozohin.ru/article/a-
99.html.

2 O6 OTBETCTBEHHOCTH 3a PACNPOCTPAHEHHE B BOEHHOE BPEMs JIOKHBIX CIYXOB, BO30YXIAIONIUX TPEBOTY CPEIH
HaceneHusa. Yka3 IIpesunuyma BepxoBHoro Coseta CCCP or 6 wuroms 1941 roma. URL:
http://www.libussr.ru/doc_ussr/ussr_4324.htm

3 Conogeit JI.10. EBouolis 3aKOHO/IaBCTBAa PO KPUMiHAIBHY BifnosinansHicts YCPP: ju... KaH. Opu. Hayk.
Kuis, 2017. 237 c.
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Toit ¢daxT, mo «31iCHUMKW» BU3HABAIUCH PI3HOMAHITHI AISIHHS 3 PI3HUMH
crocobaMy BUMHEHHS 3JI0YMHIB, SIK1 MOCSATANN HA Pi3HI 00’ €KTH, MOXKHA 3pOOUTH
BHUCHOBOK, IIO «3JIICHICTH» HaOyJa BIaCTUBOCTEH OKPEMOi KpUMIHAIBLHO-IIPaBOBOI
Kareropii, 10 MEPEBaXXHO XapaKTepu3yBaja CIOCOOM BYMHEHHS 3JI0YMHY, SK
O3HaKy MOro O0O0’€KTUBHOI CTOPOHH. Xouya CIOYAaTKy «3JIICHICTBY abo
«3JIOBMHUCHICTBY» CTOCYBaJach 1 Cy0’ €EKTUBHOI CTOPOHU 3JIOUHHY.

Takox KOHCTaTyeMo, IO IMIUIEMEHTAIlid TEPMIHY «3JIICHE» Y TEKCT
BITYM3HSHOTO KPUMIHAJIBHOTO 3aKOHY OOYMOBJEHAa MWOro KaJbKyBaHHSIM 3
POCIICbKOMOBHOTO  BIJIOBIIHUKA «3JIOCTHOE» Yy XOA1 Tpouecy yHigikamii
YKpaTHChKOi Ta POCIHCHKOI IOPUAMYHOI TEPMIHOJIOTI, a SKIIO0 TOBOPUTH TOYHIIIIE,
TO € pe3yJIbTaTOM CIPOIIECHHS YKPAaiHChKOI TEPMIHOJOTIl IUISIXOM OOpaHHs
TEPMIiHIB, AKI HAaHOJIMKYE 32 3ByYaHHSAM BiAMOBIIAI0Th POCIHCHEKOMOBHUM.

Bukopucmanna nonammas 3nicnocmi y KK YPCP ma Ykpainu 1960 p.

HactynHoro BiXoro periameHTallii KaTeropii «3JICHICThY Y BITYH3HSIHOMY
KpUMIHAJIbHOMY TipaBi € 25 rpymaas 1958 p., komum Oynu mpuitHati OcHOBU
KpuMiHanbHOro  3akoHomasctBa CPCP i1 cowosmux  pecnyOmik!. Bonu
perilaMeHTyBaJld HaWBAXKJIMBIIII TMHUTAHHS 3arajbHOi YAaCTUHHU PAJSIHCHKOTO
KPUMIHAJIBHOTO TIpaBa, SIK€ BH3HAYAJI0 HAa TOM 4Yac BITYM3HAHY Tally3b
KPUMIHAJBHOTO MpaBa 1 TOMY IIUJIKOM JIOTIYHO, IO BOHU OyJM TOKJIaJICHHI B
ocHoBy KK YPCP, sxuii 6y npuitasatuii 28 rpyaas 1960 p. Ta HaOyB 4ymHHOCTI 1
kBiTHS 1961 p.

Sk 3aznauvae J[.O. Comoeil: «OCHOBH...» MICTUIM HH3KY TIOJOXKEHb,
COpPSAMOBAaHUX Ha OOMEXEHHSA Ta MPUIMHEHHS MAacOBUX MNOPYIIEHb 3aKOHHOCTI,
XapaKTEPHUX JUIS CTATIHCHKOIO Mepioay mpasiinusy», 187]% BoaHouac, K BIy4HO
3azHavae P.I. Jlemexa «mpaBisiya enita THX 4aciB moTpeOyBaja HOpM, SIKi MOKHA
OyJ10 3a MOTPeOU TPAKTyBAaTH TaK, K iM BUTigHO», 26]°. ToMy y pO3risgaHoMy
HOPMATUBHOMY JIOKYMEHTI 3aJMIIUJIUCh TEPMIHU, WIO0 HOCUIU OI[IHOYHHUU
XapakTep, 30KpemMa 1 MOXiaH1 BiJ KaTeropii «3IiCHICTEY.

Tak, y c1.10 «OCHOB...», 10 periaMeHTyBajia BiJNOBIAAIBHICT
HEMOBHOJITHIX, y 4.2 MICTUTBCS NEPENiK 3JI0YMHHUX MiSTHb, 32 BUMHEHHS SKHX
KpUMiHAIbHA BIAMOBIIAJBHICT, HAcTaBajJla Yy BIilll BiA YOTUPHAIUATH JO
micTHaauATH pokiB. Cepen TaKuMX JisHb € «3IicHe Xymiranctso» 4. To6To y wii

! OcHOBBI yronoBHOTo 3aKoHOAaTENbCTBa cotoza CCP u coro3HbIX pecny6muk oT 25 mekadpa 1958 r. Bemomoctn
Bepxosnoro Cosera CCCP, 1959, N 1, crt. 6.

2 Conoseii 1.10. EBostiowis 3aKk0HOIaBCTBA PO KPMMiHAIbHy BianosiganbHicts YCPP: nu... KaHg. IOpHI. Hayk.
Kuwuis, 2017. 237 c.

3 Jlemexa P.1. TsKki HACTIIKHM K HACKPI3HE KPUMiHAJILHO-NPABOBE TIOHATTS: JIM... KaHj. opul. Hayk. JIbeis, 2013,
238 c.

4 OcHOBBI yronoBHOTro 3akoHozaTenbcTBa coroza CCP 1 coro3HbIx pecnyOnuk ot 25 nekabps 1958 r. Bexomoctu
Bepxosnaoro Cosera CCCP, 1959, N 1, ct. 6.
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HOpMi OyJI0 Ha 3aKOHOAABYOMY pIBHI 3aKpIIJIEHO BUKOPHUCTAaHHS KaTeropii
«BIIICHICTHY, II0JI0 XapaKTEPUCTUKU KBATI(PIKOBAHOTO BHULY «XYJITAaHCTBAY, sIKA 0
IILOTO iCHYBaja y BUrisiai po3’ssicienns [Lnenymy Bepxosuoro cyaxy CPCP.

A 4.6 c1.23 «Ilo306aBneHHs BOJi» Maja HACTYNHY aucro3uiii: «Ocobdawm,
K1 3JIICHO TIOPYIIYIOTh PEKUM, 110 BCTAHOBJIEHUN y BUIIPABHO-TPYIOBiM KOJIOHI],
BIIOYTTS TOKapaHHS Yy KOJOHII MOKe OyTH 3a NPHU3HAUYCHHSIM CYJy 3aMIHEHO
TIOPEMHUM YB’SI3HEHHSIM TPUBAJICTIO HE OUIbIIIE TPhOX POKIB 3 BIAOYTTAM CTPOKY,
0 3aIMIIMBCS Yy BHUIIPABHO TPYHOBiii KosoHii»'. To6To y HOpMi 3aranbHoi
YaCTUHU KPUMIHAIBHOTO MPaBa, M0 CTOCYBAJIACh BUIY TOKapaHHsS — M030aBICHHS
BOJIi, OyJO PpO3MIIIEHO HOPMATUBHUN MPUIHUC, SKUH cTocyeThess OcoOnmBOi
YaCTUHU KPUMIHAJIBHOTO MpaBa: JUCIIO3UIliS 3JI0YMHHOTO JISTHHS Y BHJI1 3JIICHOTO
MOPYIICHHS PEXHUMY, 10 BCTAHOBJICHUN Yy BHUIIPABHO-TPYAOBIH KOJIOHIT Ta
BI/IMOBIJIHA CaHKI[iS 32 HBbOro. TOOTO MOXKHA TOBOPUTH MPO TOSIBY HOBOTO
PI3HOBUTY KpUMIiHAIBHOT BIJIMOB1AAIBHOCTI.

3 uporo npuBoxy A. Komocos, 30kpema, 3a3Hadae, 110 OJHIEIO 13 CTamii
peaizallii KpUMiHAJIBHOI BIAMOBITAILHOCTI € BUKOHAHHS IMOKApaHHS, 1 caMe Ha 11l
CTaaii MM MOXXEMO TOBOPUTH TMPO HACTaHHS TaKOl BIAMOBIJATBHOCTI SIK
KpUMiHATBHO-BUKOHABYA, OCHOBOIO Il BUHUKHEHHA SKOi € 3JIMCHEHHSA
3aCy/DKEHUM YXUJIEHHS (3JICHOTO YXWJIEHHS) BiJ BIIOYBaHHSI MOKapaHHS TOTO 4d
inmoro Buay , c. 134]%. Tlig Kp¥MMiHANEHO-BUKOHABYOK BiANOBINANBEHICTIO aBTOP
pO3yMi€ BIAHOCHO yocoOJieHui, (aKyJIbTaTUBHUN €JIEMEHT KpUMIiHAIbHOT
BIJIMOBIIAJILHOCTI, 10 BUHMKAE HA Takik cTamii 1l peamisaiii sIK BUKOHAHHS
MoKapaHb 1 sBIs€ Cco0OK0 TmepeadadeHi 3aKOHOM HETAaTUBHI HACHIIKH, SIKI
3aCTOCOBYIOTHCS CYJIOM JIO 3aCyKEHOTO, KM 3J1ICHO YXWUJUBCS BiJ BiIOyBaHHS
IIOKapaHHs, He OB’ I3aHOT0 3 M030aBIEHHAM BoJi , ¢. 137]°. He 3ariubioruncs y
JIMCKYCIIO 11010 HA3BU TAKOTO BUAY BiAMOBIIAIBHOCTI, BII3HAYUMO, 1110 JIJI1 HBOTO
OJIHUM 13 KIIFOUOBUX MOHATH € KATETOPisl «3JIICHICTHY.

Ile cBiguuTh Mpo Te, IO 3aKOHOJABEIb HE TUIBKM HE BIIMOBHUBCS Bij
BUKOPUCTAHHSA TaKOl O3HAKU 3JIOYMHY, SIK «3JIICHICTH», a HaBIAKH, PO3IIUPUB
KUTBKICTD 11 B)KMBaHHA, OCKUIbKH BoHA Oyna nepenbadena y KK YPCP 1960 p. ne
TIJIBKU SIK KOHCTPYKTHBHA O3HaKa CKJIaJiB 3JI04MHIB Y OcoOnuBINA yacTuHi, a ¥ y
CTaTTsX 3arajbHOi YaCTUHU IBOTOo Kojekcy. Y Beix ctartsax KK YPCP 1960 p., mo
oymu BignoBigHukamu ctated KK YPCP 1927 p., a TakoX HOBUX HOpMax, IO
KpUMIHAJTI3yBaJIM MEBHI 3JIOYMHHI JISTHHS, TEPMIH «3JIOBMHCHUN» SIK TIEpeKIIajl 3

! OcHOBBI yronoBHOro 3akoHogarenscTa corsa CCP 1 colo3HBIX pecy6auk oT 25 nexabps 1958 r. Bemomoctu
Bepxosnoro Cosera CCCP, 1959, N 1, crt. 6.

2 KonocoB A. OTBETCTBEHHOCTb 32 YKJIOHEHHE OT OTOBIBAHMS HAKA3AHMIA, HE CBA3AHHBIX C H30IALMEH OCYKIEHHOTO
ot obmiecTBa: qukaHn. p. Hayk: 12.00.08. Mocksa, 2005. 209 c.

3 Konocos A. OTBETCTBEHHOCTH 3a YKIOHEHHE OT OTOBIBAHMA HAKA3AHMIL, HE CBA3AHHBIX C U30JIAIHUEN OCYKIEHHOrO
ot obmiecTBa: quKaHz. op. Hayk: 12.00.08. Mocksa, 2005. 209 c.
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POCICHKOI MOBH TMOHSTTS «3JIOCTHBIIN» HE BUKOPUCTOBYBaBca. ToOTO BigOymacs
ocTaroyHa yHi(iKallisi BUKOPUCTAHHSA TEPMIHY «3JIICHUIW» B YKPAiHCHKIM MOBI SIK
nepeKIaay MOHSITTS «3JOCTHBIN y POCIMCHKIH.

[Ipu nboMy cmig 3a3HayuTH, 10 NpoTsrom 40 — piuHoro tepminy aii KK
YPCP 1960 p. 10 HBOTO, 3aJI€KHO Bij CYCHUIBHO-TIOJITUYHOT CUTYaIlii Ha TIEBHUM
nepioj yacy, OyJo BHECEHO KIJIbKAcOT 3MiH Ta JOMOBHEHb. TOMY MU 31HCHUIU
aHaji3 Woro 3MiCTy HE 3 NPHUB’SA3KOI0 J0 TMEBHOI JaTH, a 3arajioM CIpoOyBasiu
BU3HAUUTH, y SKHUX CTaTTSIX MICTHJIMCh TEPMIHU 3 KaTErOpIi€0 «3JICHICTHY Y
PI3HUX MOT0 peJaKiisx.

Crnouatky npoananizyemo Hopmu 3arainbHoi yactuau KK YPCP 1960 p.

Tak, BianosigHo 10 Ykazy IIpesunii Bepxosnoi Pagu YPCP Bix 23 Gepesnst
1977 p. I'KK OyJI0O JIOMOBHEHO CT. 25 I «YMoBHe 3aCyJIPKCHHS 10 1M030aBJICHHS
BOJI1 3 00OB'A3KOBUM 3aJIyYEHHSM 3aCYHKEHOTO JI0 Mparli» BIAMOBIIHO J0 4.4 SKOi:

«SIKII0 YMOBHO 3aCyPKEHUN YXUJIAE€THCS BiJl pOOOTH B MICIIi, BU3BHAUCHOMY
OpraHaMH, sIKi BiJalOTb BHUKOHAHHSIM BHUPOKY, a00 CHCTEMaTH4YHO YU 3JICHO
NOpyILIye TPYAOBY AHUCLUHUIUIIHY, TPOMAJChKUNA MHOPSAAOK ab0 BCTAHOBJICHI MJIs
HBOTO TMIpaBWJIa MPOKHUBAHHS, BIH HANpaBSIETbCA 3a YXBAJIOIO Cydy s
Bi10yBaHHs M030aBJIEHHS BOJIi, IPU3HAYEHOTO BUPOKOM 2,

3 TiayMaudeHHs 1i€l HOPMH BHUIUIMBAJIO, IO «3JIICHICTHY» MPOTUCTABIISETHCS
«CHCTEeMAaTHUYHOCT1», TOOTO HE CTOCYEThCS MOBTOPHOCTI Yy BHUIJISIAI BUYMHEHHS
TOTOXXHOTO CYCIUJIBHO-HEOE3MeUHOro MisSHHS Tpu 1 Oudbiie pasu. OCKiUIbKH
CUCTEMAaTUYHUM MOPYIIEHHSM TPOMAJICHKOTO MOPSAIKY UM BCTAHOBJICHUX IPABHII
NPOXHUBAHHS, BPaXOBYIOUH 3araJlbHOTEOPETHYHE PO3YMIHHS TOHATTA «CHUCTEMa-
THYHICTE», CJIiJl BBOKATU BYNHEHHS JiSHHS HE MEHIIE TPHOX pasis , ¢. 21]°.

KpiMm Toro, 3 TeKCTy HOPMH MOKHA BHIUIUTH Tpu (POpMH HisTHHS, KOTpI
MO>KHA BBaXKATH 3JIICHUM: «3JIICHE MOPYUIEHHS TPYIOBOI JUCHUIUIIHUY, «3JIICHE
NOPYUIEHHS TPOMAJICBKOTO  MOPSIKY» Ta <«3JICHE TMOPYLIEHHS MpaBUIl
IPOKMBAHHS». MOXKHA MNPUITYCTUTH, L0 JIA TOro, o0 OyTH BHU3HAHUMU
«3JIICHUMW» TaKl NOPYLIEHHS MOXYTh OyTH BUMHEH1 OJTHOPa30BO ab0 JBOPa30BO.
VY TakoMmy pa3l BHUXOAWUTH, IO 3JIICHICTH MAa€ MEHIIUN CTYHiHb CYCHIJIBHOI
HEOE3MeKN HIXK CHCTEeMAaTHYHICTh. AJie TOJII BUHUKAE 3allUTAHHS: HABIIIO y OJHIN
HOpMi mepeadayaTH OJHAKOBY BIAMOBIIAIBHICTh 3a MOPYIIEHHS, IO MAaloTh
pI3HUI CTYIiHBL CyCIHUIbHOI HeOe3neku? OYeBHUIHO 3aKOHOJaBEIlb MaB Ha yBasi
1HIIIE: OJTHOPA30BE YU JIBOPA30BE BUMHEHHS «3JIICHOTO MOPYIICHHS» Ma€ MICTUTH

! Vkas Tlpesunii BepxosHoi Pamu Yxpaincekoi PCP Big 23 Gepesns 1977 p. Bidomocmi Bepxosnoi Padu
Yxpaincoxoi PCP. 1977. Nel14. Ct.128.

2 Kpuminanbuuii komekc Ykpainu. Ilpuiinstuii Bepxosuowo Pajoro Vkpaincekoi PCP 28 rpyaus 1960 p.
Penaxist Bin 12.07.1996. (Bix ct.1 mo cr.146).URL: https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712

3 E¢pemor M., Kykmukos H., ®ponos E. HeoJHOKPAaTHOCTh, CUCTEMATUMHOCTL M COBEPLIEHHE MPECTYILUIEHUH B
Buje npombicia. Cos. ocmuyus. 1961. Ne 13. 21-22.
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BUIIUI CTYIIHb CYyCHUIbHOT HEOE3MEKH HIK OJHOPA30BE UM JBOPA30BE BUMHEHHS
TAKOrO MOPYILICHHS, SIKE y pa3l BUMHEHHA HOTO BTPETE NEPETBOPIOETHCS Ha
cuctemMaruyHe. B Takomy pasi y 3aKOHI MOBHHEH OyB MICTUTHCH YITKHI MHepesik
«3JIICHUX» TPABOMOPYILIEHb, e TAKOTO He 0yII0.

Cnin 3a3nauntu, 1o [locranoBoro BepxoBHoi Pagu Ykpainu Big 16 TpaBHs
1992 p. zacrocysanna cr. 25! KK Vkpaiam 1960 p. Oys0 NpU3YNMHEHO 10
npuiinarTa Hosoro KK Vkpainu'. IIpote mo umanoro KK Ykpaiau 2001 p. taxy
HOpPMY BKJIIOYEHO HE 0YII0.

Tax camo moyO’KeHHSI TPO Te, L0 3JICHUM HE MOXE OyTH CHCTEMaTHYHE
BUMHEHHs IPOTHIPABHOIO AisHHA Oys10 nepenbadeHo y 4.5 cr. 34! «Hanpasnenns
y BUXOBHO-TPYJIOBUM MpOPiTaKTopiiin:

«3acyKeHOMy, SKMH BinOyBae TMOKApaHHA Y BUXOBHO-TPYJIOBOMY
npodigakTopii, B pa3i yXWICHHS BiJl pOOOTH, 3JICHOTO YH CHCTEMATHUYHOIO
NOPYUICHHS! JUCHMIUIIHK a00 BCTAHOBJIGHUX NPABWJI TMOBEIIHKH 3a IOJAHHSIM
aZMiHICTpaIil BUXOBHO-TPYIOBOTO MPOQUIAKTOPIIO Cy/ CBOEID YXBaJOI 3aMIHIOE
HEeBIOYTIH  CTpOK mepedyBaHHS Yy  BHXOBHO-TPYJOBOMY  mpodijgakTopii
MIOKapaHHAM Y BUIJIAI 1030aBJIEHHS BOJII HA TOM K€ CTPOK» 2.

3 TeKCTYy 111€1 HOPMU MOYKHA BUAUTUTH AB1 (DOPMHU «3JIICHOTOY JISIHHS: 3JTICHE
NOPYUICHHS TUCUUIUIIHU Ta 3JTICHE MOPYILIEHHS MpaBuil noBeaiHku. [Ipote y yomy
MOJISITAE «3JIICHICTHY Ta PI3HUI MK MOPYIIEHHSIM TUCHMIUIIHU 1 MOPYIICHHSIM
MpaBWI MOBEIIHKUA 3 TEKCTY CTaTTI 3’sCyBaTH TaKoXX HeMoxJuBo. Kpim Toro, y
JaHOMY BUNAJKY, Ha HAIIy AYMKY, 3aKOHO/IaBellb JIOMYCTUB TaBTOJIOT110, OCKLIIBKU
BIJIMOBITHO /10 BENWKOro TIyMadyHOTO CJIOBHMKAa CyYacHOI YKpaiHChKOI MOBHU
TEPMIH «TUCIUILIIHA» O3HAYa€ «TBEPAO BCTAHOBJICHUHN MOPSIOK, JOTPUMAHHS
AKOr0 € 000B'SI3KOBUM JUIs BCIX YIEHIB JaHOTO KOJEKTHBY», €.300]%, mo € ui unm
IHIIMM SIK TPAaBUJIAMU TTOBEIHKH.

AHAJIOTIYHO  CHIBBIJHOIIEHHS  «3JICHOCTD» Ta  «CHUCTEMATHYHOCTI»
PErIaMeHTyBaIoCh 1 y ¢T.52% «YMOBHE 3BiIbHEHHS 3 MicCIlb I030aBJICHHS BOJI 3
000B’S3KOBUM 3ay4eHHSIM 3aCy/KEHOTO JO TMpaI» BIANOBIAHO 10 4.4 SKOi
YMOBHE 3BUIBHEHHS 3 MiCllb I030aBJICHHS BOJI 3 OOOB'I3KOBHM 3aJIy4E€HHSAM
3aCyIKEHOTO JI0 TIpalli He 3aCTOCOBYBAJIOCH, 30KpeMa, 10 0Ci0 SKi CUCTEMAaTHIHO
YH 3J1ICHO MOPYIIYBaJId BUMOTU PEKUMY BiAOyBaHHS MOKapaHHS.

Kpim Toro, BiamoBimHO 10 4.5 ¢T.52? «SIKImI0O yMOBHO 3BiIbHEHHMI
YXWIAETbCS BiJ poOOTH ab0 CHUCTEMATUYHO YW 3JIICHO TNOPYIIyE TPYIOBY

! TTocranosa BepxosHoi Pagu Ykpainu Big 16 tpasus 1992 p. Bidomocmi Bepxosnoi Paou Ypainu. 1992. Ne32.
Cr.462.

2 Kpuminanbuuii kojekc Ykpainu. Ilpuiinstuii Bepxosuowo Pajoro Vkpaincekoi PCP 28 rpyaus 1960 p.
Penaxiiist Bin 12.07.1996. (Bix ct.1 mo cr.146).URL: https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712

3 Benukuii TIIyMauHUii CIIOBHUK Cy4acHOi yKpaiHchkoi MoBM (3 0. i nonos.)/ Yknian. i ron. pex. B.T. Bycen. K.:
Ipmiae: BT® «Ilepyn», 2005. 1728 c.


https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712
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JTUCHUIUIIHY, TPOMAJACBHKHI TMOPSAOK ab0 BCTAaHOBIEHI J/JiIi HBOTO IpaBUIIa
IPOXKUBAHHS, BIH HAIIPABIIAETHCS 3a YXBAJIOIO CYIy JJiA BiIOYBaHHS M030aBIICHHS
BOJIi, IPM3HAYEHOTO BUPOKOM» . V 1aHOMY BHUIAIKy MOYKHA BUIUIMTH TpH HOPMU
«3JIICHOTOY» JIISTHHS: 3JIICHE TIOPYIIEHHS TPYAOBOI JUCHUIUIIHY, 3JIICHE TOPYIIICHHS
TPOMAJICBKOTO  TOPSJIKY Ta 3JiCHE TOPYIICHHS BCTAHOBJICHHX IPAaBHII
MPOKUBAHHI. Y YOMY MOJIATA€ TaKa «3JIICHICTH» 1 UMM BOHA BIIPI3HAETHCS BiJ
«CUCTEMATUYHOCTI» 13 TEKCTY CTaTTI HE3PO3yMLJIO.

KK Vkpaiau 1960 p. Oyno momosHeHo cr. 34! BimmosigHo mo VYkasy
IIpesunii Bepxosuoi Pagu YPCP Big 16 mucronaga 1982 p. 2, a ¢1.52% BianosigHo
no Yxasy Ilpesunii Bepxosnoi Pagu YPCP Bix 23 Gepesus 1977 p. 3. 1li crarti
OyJIO CKAacOBaHO JHMINNE TIicias 3A00yTTA YKpaiHOIO HE3aJeKHOCTI — 7 JIMIHSA
1992 p.*. V KK Vkpaiau 2001 p. moI0K€HHS UX HOPM BiATBOPEHO HE OYII0.

Y c¢1.30 «Hacmiaku yxwieHHs Bia BIJOyBaHHS BHUIIPAaBHHX poOIT 0e€3
11030aBJICHHSA BOJI» ° BUIIAIOCH Ba BUAM YXUJIEHHS BiJl TAKOTO BUIY ITOKAPAHHS:
npocte yxuieHHs (4.1 c1.30) ta 3micHe yxunenHs (4.2 c1.30). Biamoimno 3a
37iCHE yXWJIEHHS Oynu mependadeHi OuTbll CyBOpl 3aXOAM KapaJbHOTO BIUIUBY
IIOZI0 3aCyKEHOT0, HDXK 3a MpocTe yxuieHHA. [IpoTe sike came yXWJIEHHS CHij
BB)KATH 3JTICHIM 3aKOHOJABEIh HE PO3’SICHUB.

Take po3’sicHeHHs MICTUThCA Yy «THMYacoBifl IHCTPYKIl MPO TOPSIOK
BUKOHAHHS KPHUMIHAJBLHOTO TIOKApaHHS Y BUIVISAI BUIPaBHUX poOIT 0e3
no30apyieHHs1 Boi» BiAg 17 mumasa 1999 poky, To0TO Ky Oyj10 NPUUHATO JUIIE 32
MiBTOpa POKY J0 3aKIHYEHHSI TEPMIiHY [ii pO3TIsSAaHoro Koaekcy. BinamosigHo 1o
1.9.6: «3acy/pkeHUd BBaXXKA€ThCSA TaKUM, SKUU YXWUISEThCS BiJ BigOyBaHHSA
MOKApaHHS Y BUTJISIII BUIIPABHUX pOOIT O€3 11030aBIeHHS BOJIl, y TAKUX BUMAIKAX:

9.6.1. Sdxmio BIH He BJAIITYBaBCS Ha HOBE Miclle poOOTH ab0 MPOTIATOM
15 nHIB 3 MOMEHTY HOT0 3BUJILHEHHS 3 MOMEPEAHBOTO MicCls poOOTH HE CTaB Ha
0061k y [{eHTpi 3aifHATOCTI HACETICHHSI.

9.6.2. Sxuio npotsrom 15 aHIB miciis mepei3ay Ha HOBE MICIE MPOKUBAHHS
BiH 0€3 MOBOXHUX MPUYUH HE 3'SIBUBCS /10 OpraHy BUKOHAHHS TOKapaHb, SKUN
00CITyTrOBYy€E JIaHy TEPUTOPIIO.

! KpuminaneHuii komekc Ykpainu. IlpuitHsatuii BepxosHoro Pamoro VYkpaincekoi PCP 28 rpymms 1960 p.
Penaxis Bix 12.07.1996. (Bix ct.1 mo ct.146).URL: https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712

2 Va3 Ilpesunii Bepxosuoi Pamu Yxpaincekoi PCP Big 16 nmcromama 1982 p. Bidomocmi Bepxosuoi Paou
Yrpaincoroi PCP. 1982. Ne48. Ct1.774.

3 Vka3 Tlpesunii Bepxosroi Pagum Vkpaincekoi PCP Bim 23 6Gepesus 1977 p. Bidomocmi Bepxoenoi Paou
Yxpaincoxoi PCP. 1977. Nel14. Ct.128.

4 TIpo BHeceHHs JIOTMOBHEH 1 3MiH 110 KpumMinansHOro Kojekcy Ykpainu, KpuMiHaIbHO-TIPOLECYATBHOTO KOJIEKCY
VYxpaincekoi PCP 1 Kogpexcy VYkpaincbkoi PCP mpo anminicTpaTuBHI NpaBomNOpyIIeHHS. 3akoH YKpaiHU Bil
07.07.1992. URLAhttps://zakon.rada.gov.ua/laws/show/2547-12

> Kpuminanbauii kogexc Yxpainu. Ilpuiinstuii Bepxosroro Pamoro Vkpaincekoi PCP 28 rpymus 1960 p.
Penaxis Bix 12.07.1996. (Bix ct.1 mo cr.146). URL: https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712


https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712
https://zakon.rada.gov.ua/laws/show/2547-12
https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712
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9.6.3. SIxkmio BiH MpUIYCTUBCA NpoOryidy abo MOsSiBU Ha poOOTI B CTaHl
CII'THIHHS» |

A BiamoBigHO 110 1m.9.9. : «YxXuieHHs BijJ BiAOyBaHHs BUMpPAaBHUX PoOIT Oe3
1030aBJICHHST BOJII BBKAETHCS 3JIICHUM, SIKIO 3aCyKEHUIH MPOJOBXKYE BUHHSITH
nii, mependaueHi m. 9.6 IHcTpykKIii, micis Toro, ik KoMy 0yJI0 BUHECEHE MUChMOBE
MIOTIEPE/KEHHST TIPO MOXJIMBICTh 3aMiHHM JaHOTO TOKapaHHS MO030aBJICHHSM BOJIi
Ha TOM camuii cTpok» 2. ToOTO 3MiCHUMM AisHHSA, nepeadadeHi y 11.9.6 Tumyacosoi
IHCTPYKLIi, CTalOTh y pa3l iX MOBTOPHOTO BYMHEHHS 3aCy[KEHUMHU MIiCIIs
000B’3KOBOTO MUCHMOBOTO MONIEPEHKEHHS ITUX 0Ci0 PO BIAMOBIAAIBHICTD. A 11€
O3HayYae, M0 y pa3l 3aMIHM y TEKCTI 3aKOHY TEPMIHY «3JIICHE» Ha «IIOBTOPHE»
CYTHICTh PO3TIISAAHOTO JisSTHHS 3aJUIINTHCS HE3MIHHOIO, IO 3aiBUI pa3 JTOBOJUTH
EMOII[IHY CKJIQJIOBY IPH BUKOPUCTAHHI KaTeropii «3mcHicTh» y TekeTi KK.

Harowmicts y c1.32 «IlITpad» 3axkoHomaBelb mnependayvrB JIUIIE OIUH BH]
YXWICHHS BIJ] TaKOrO BHJY IOKapaHHs, a caMe€ «3JIiCHE YXWJICHHS OCOOHU Bij
cruiartu mrpady, MPU3HAYEHOTO K OCHOBHE MOKApaHHs» °.

3aKOHO/IaBUOTO Ta CYJAOBOTO TIIYMA4deHHS MTAHOTO «3JIICHOTO YXHUJICHHS
3aiicHeHo He Oyno. Tomy mo6 3’sicyBaTu CyTHICTh TaKOTO MISIHHS CJiA OyJio
3BEpTaTUCh 10 TyMOK BueHuX. Hampukman, 3. A. TageBocsH 3a3HauaB, 110 3/TiCHE
YXUJICHHS MOKE BHpaxkaTHCs y (OpMi MPUXOBYBaHHS MaifHa, Ha sIK€ MOBHUHHO
OyJI0O 3BEepTaTUCS CTATHEHHS Yy BHUIIQJIKy HEJOOpOBUIBHOI cIiaTu mrtpady, 4d y
TOMy, IO 3acy/keHa ocoba Oyjie MmepexoBYyBaTHUCS BiJl OPTraHiB MPaBOCYIIs 3
METOI0 YXHUIIEHHS Bij crutatu mrpady Toimo, ¢.85]%. Be3cyMHiBHO, M0 KiIbKIiCTh Ta
BapTICTh MMPUXOBAHOTO MaifHa, a TAKOX TPUBATICTh MIEPEXOBYBAHHS MaJId BAKIINBE
3HAYeHHsS A1 KBadidikaiii, MpoTe BU3HAHHS iX <«BIICHUMU» 3HOBY 3aJI€Kajio
JIMILIE BiJl CBABOJII TPABO3aCTOCOBUMX OPTaHiB.

[Tonoxxennst ¢1.30 Ta ¢1.32 , sIKi 3aJUIIATUCh YNHHUMHU 10 CKAaCyBaHHS Jii
KK Vkpainu 1960 p. y 3aranpniit yactuai KK Ykpaiau 2001 p. BiATBOpeHO HE
OyJi0, a BIAMOBIAANBHICTh 3a Takl AiISTHHA OYyJIO KpHUMiHaII30BaHO y ¢T.389 6e3
BUKOPHUCTAHHS TEPMIHY «3IJIICHE».

VY iammx crarrax 3aranbHoi yactuHu KK YPCP 1960 p. «3micHiCTH»
CIIyryBaJia, 30Kpe€Ma, KPUTEPIEM BIIHECEHHsS TaKOTO 3JIOYMHHOTO [iSTHHS, SK

! TuM4acoBa iHCTPYKILis PO MOPSAOK BHKOHAHHA KPMMIHAJIBHOTO TOKAPAHHSA y BUTIISAI BHIPaBHHX POOIT Ge3
1030aBJICHHs BOJIi. 3aTBepAXKeHa Haka3oM Jlep>kaBHOTO AemapTaMeHTy YKpaiHH 3 NHTaHb BUKOHAHHS NOKapaHb,
MiHicTepcTBa  BHYTpimIHIX  cmpaB  Ykpaiam Big 17  gjumas 1999  poxky N 91/565. URL:
https://ips.ligazakon.net/document/view/reg4072?an=3&ed=1999 07 17

2 TuMyacoBa iHCTPYKIis MPO MOPSIOK BUKOHAHHS KPUMIHAJILHOTO TOKAPaHHS y BUIJISAI BUNPABHUX POOIT 6e3
no30aBieHHs BOJI. 3aTBep/pKeHa Haka3oM Jlep:kaBHOro aemnapraMmeHTy YKpaiHM 3 MHTaHb BUKOHAHHS ITOKapaHb,
MinictepcTBa  BHyTpilIHIX  cmpaB  Ykpaiam  Bim 17  gmmas 1999 poky N 91/565. URL:
https://ips.ligazakon.net/document/view/reg4072?an=3&ed=1999 07 17

3 Kpuminaneuumii kogpexc Ykpainu. Ilpuiinstuii Bepxosuoro Pajoro Vkpaincekoi PCP 28 rpyaus 1960 p.
Penaxiist Bin 12.07.1996. (Bix ct.1 no cr.146). URL: https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712

4 Tapesocsn 3. A. lllTpad kak Mepa Hakasanus. Epesan: Usnarenscteo AH Apmsanckoit CCP, 1978. 96 c.


https://ips.ligazakon.net/document/view/reg4072?an=3&ed=1999_07_17
https://ips.ligazakon.net/document/view/reg4072?an=3&ed=1999_07_17
https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712
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«XyJIraHcTBO» JI0 KaTeropii TSHKKMX 370uuMHiB (CT. 7'), 3a sKke KpuMiHaIbHA
BIJIMOBIIATBHICT, HacTaBaia 3 14 pokiB (cT.10), KUIBKICTh MOMEPEIHIX
CyIMMOCTEH 3a TaKe XYJIITaHCTBO BIUIMBaJla HAa BU3HAHHS OCOOM OCOOJIMBO
HeOe3neyHuM peruauBicToM (cT.26) Tomo. [Ipu YoMy BHAUISIIOCH «3JIiCHE
XYJIIFaHCTBO» Ta «OCOOJIMBO 3JIICHE XYJITaHCTBOY, BIMOBIIAIBHICTD 3a SIKI OYJIO
nependoavyeHo y 4.2,3 ¢r1.206 KK YPCP 1960 p. IlonoxxeHHS HMX HOPM TaKOX
3aIMIIAINCh YMHHUMH 10 ckacyBaHHs 11i KK VYkpainu 1960 p., a y 3aranbHiii
gactuni KK Ykpaiau 2001 p. ix BigTBOpeHO He Oy10.

OTxe, MOXHAa 3pOOHTH BHCHOBOK, IO CJOBOCIOJYYEHHS 3 TEepMiHAMHU
MOXITHUMH BIJ KaTeropii «3JICHICTH» BUKOPHUCTOBYBAIMCH y 3arajibHii 4acTHHI
KK YPCP 1960 p. B ocHOBHOMY y ABOX (popmax:

1) nns mo3HayeHHs MiSHb, IO MOJSATAIM Yy TMOPYIIEHHI PI3HOMaHITHUX
MpaBWJ TOBEIIHKKM OCO0aMM, 3aCy/DKEHHMMHU JI0 PI3HHUX BHUIB IOKapaHb abo
YXWICHHI TaKUMHU 3acy/PKCHUMHU Bl BiIOyBaHHS IIMX TOKapaHb. [Ipore uum
BIJPI3HSAETHCS 3JICHE MOPYIICHHS LUX MpaBUil ab0 YXWIEHHS BiJl HE3JTICHUX
NPOSIBIB TaKOI TIOBEMIHKA y CTaTTSIX HE PO3KPUBAIOCH. €IUHE, 10 MOXKHa OyJio
3pO3yMITH, TaK 1€ TOU (aKT, IO «3JTICHE» MISHHSI HE MOTJIO OYTH «CUCTEMaTHYHIM,
ajle 4ITKUX KpPUTEPIiB PO3MEKYBaHHA TaKWX IPaBOINOpYIIeHb, He Oyo, 10
CTBOPIOBAJIO TPYAHOIL y MPaBO3aCTOCYBaHHI. 3a pO3’SICHEHHAMHU LIOA0 TIyMayeHHS
cimig Oyso 3BepPTaTHCh A0 TOJIOKEHBb MI3aKOHHUX HOPMATHUBHUX akTiB. Posrismani
HOPMH 3 TEPMIHOM «3JTICHE» 3aJMIIAIMCh YMHHUMHU 10 ckacyBaHHs aii KK Ykpainu
1960 p. 1 o mHoBoro KK Vkpainu 2001 p. ix BKiroueHo He 0yJ0;

2) mpOCTOro TMEpeNiKy BHUIIB 3JIOYMHHHX MisHb 3a SIKI OYyJI0 MOCHUIIEHO
KPUMIHAJIbHY BIIMOBITANBHICTh 3 BIJCWJIAHHAM IS 3’SICYBaHHS CyTI HOPMH 0
crateit OcobmmBoi yacTuau Koaekcy. 1[I Hopmu Takok OyJio CKacoBaHO Pa3oM 3
KK Vkpainu 1960 p. 1 ix He Oyno BkItodeHo 10 3aranbHoi yactTuHi KK Ykpainu
2001 p.

B Oco06mnuBiii yactuni KK YPCP 1960 p. TepMiHOJIOTIUHI CIOBOCTIONYYEHHS
3 KaTeropi€l0 <GIICHICTh» Oynu mnepeadayeHi y BOCBMH CTaTTAX Y SIKOCTI
KOHCTPYKTHUBHHUX O3HAK CKJIJIB BIAMOBIIHUX 3JI0YHHIB.

VY Tpbox cTarTax mependadanach BIAMOBINANBHICTD 33 «3JIICHE YXUJICHHS
Bl BUKOHAHHS MEBHUX 00O0B’s13KiB. J[B1 3 1IUX HOpM Tiepeadadaiy BiMOBIIaTbHICTD
3a 3JJOYMHHI JISTHHSA, ITOB’s13aH1 3 HEBUKOHAHHSIM aJIIMEHTHUX 3000B’I3aHb.

Tak, y cr.114 «YXuneHHs BiJl CIUIaTH aJIMEHTIB Ha YTPUMYBAHHS ITEH»
OyJsio mependaveHo AB1 (popMU BUMHEHHS 3JIOYMHY: «3JICHE YXWICHHS BiJ CIUIATH
BCTAHOBJICHUX PIIICHHSAM Cyay a0o IMOCTaHOBOIO HApPOJHOTO CYJIJl KOIINTIB Ha
yTpUMYBaHHS JIITeH (QTIMEHTIB)» Ta «3JIICHE YXWICHHs 0aThbKiB BiJl YTPUMYyBaHHS
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HEIOBHOJIITHIX a00 HENpale3JaTHUX IiTeH, o nepedyBaroTh Ha iX yTPHMMaHHI» .
Ay c1.116 «YXuneHHs BiJ CIUIaTH KOWITIB HAa YTPUMYBAaHHS HEMpale3laTHUX
0aTbkiB» Oyso mependaueHo oAHy (hopmy AiSTHHS: «3JiCHE YXWJIEHHS BiJ CIUIATH
BCTAHOBJICHUX PIIIEHHSAM CyJ1y KOILITIB Ha YTPUMYBaHHS HeNpale3JaTHUX
OaTbKiB»?. 3MICT TOro, SIK€ yXWJIECHHA € <(GIICHUM» y IHMX JBOX CTaTTAX
3aKOHOJABEIb HE pO3KpuBaB. BiacyTHe Oyji0o 1 MpaBO3acTOCOBHE CYyAOBE
TaymMadeHHs y Buriasgal noctaHoBu Ilnmenymy BepxoBnoro Cyay CPCP  a6o
BepxoBnoro Cyay YPCP. Tomy asnst 3°sicyBaHHsI 3MICTY HOPMHU ITPABO3aCTOCOBHUM
opranaM, 1o nisnu Ha Teputopli YPCP, moxkna Oyio 3BepraTtuch Jumie 10
noctaoBu [lnenymy BepxoBuoro Cymy PPOCP Big 19.03.1969 p. Ne 46 «O
Cy/ZIcOHOM MpaKTUKE IO JiejaM O MPEeCTyIUICHUX, MPeaycCMOTpeHHBIX cT. 122 VK
PCOCP» BIANOBITHO 1O SKOI «IUTAaHHS MPO T€, UM € YXWJICHHS BIJ CIUIaTH
JTIMEHTIB Ha JITeH 3a PIIIEHHSIM CyAy 3JICHHUM, Ma€ BUPINIYBATUCS CYJAOM Y
KOKHOMY KOHKPETHOMY BHIIQJKy 3 ypaxyBaHHSM TPHBAJIOCTI 1 MPUYHH HECIJIATH
0c0o00K0 aliMEHTIB, a TAKOK yCiX IHIIMX oOcTaBMH»’. IIpoTe Take HEKOHKPETHE
PO3’SICHEHHS HaBPsIl YU CHPUSIIO MPAaBUIBHOMY PO3YMIHHIO MOHSTTS «3JIICHOCTI»,
a CKopille HaBHaku, OyJ0 MiJACTaBOIO [JIsl TPOSBIB CyO’€KTHBI3MYy 3 OOKY
MPaBO3aCTOCOBHUX OpraHiB IpH 1i TiiyMaueHHi. He3Bakarouu Ha 11, BUIIICHA3BaHI1
HOPMHU ICHYBaJIM Yy Takiil peaakiii g0 ckacyBanHs ynHHOCTI KK Ykpainu 1960 p.
ta Oynu immieMmentoBaHi 1o KK Ykpainu 2001 p.

[ToTpeOyBasno po3’ACHEHHS i BUKOPUCTAHHS KAaTEropii «3IiCHICTE y cT. 214!
«3micHEe YXWIEHHS BiJl BHUKOHAHHS pIMIEHHS TMPO TPYAOBIAIITYBaHHS 1
NPUIUHEHHS Mapa3uTUIHOrO ICHYBaHHM», AKy Oyno BriaroueHo 10 KK 18 Oepesns
1970 p., 3 HacTynmHOIO IUCHO3UIl€l0 4.l: «31icHE YXWIEHHS OCOOM, sKa BeJe
AHTUTPOMAJICHKUIN CTIOCIO KUTTS, BiJ BUKOHAHHS PIIIIEHHS] BUKOHABYOTO KOMITETY
paiioHHoi (micbkoi) Panu pgemyTatiB TPyJsMIIMX MPO TPYAOBJIAIMITYBAHHS 1
NPUIMHEHHS TAPA3UTHYHOTO iCHYBaHH» ",

TnymadeHHs1 BullleHaBeJeHOT HOpMHM Oyio 3aiiicHeHo y 1.3 IloctanoBu
[Inenymy BepxoBHoro Cyay CPCP «IIpo cynoBy HOpakTHKy Yy CIpaBax Hpo
CUCTEeMAaTUYHE 3aHATTS OpOJSKHULTBOM abo KeOpalTBOM, 3JICHE YXWUJICHHS BiJ
BUKOHAHHS pIIMIEHHS IPO MpPAalEBIAlITYBaHHS 1 MNPUIUHEHHS MMapa3uTUYHOTO
ICHYBaHHsI Ta MOPYIICHHS MMacCOPTHUX MpaBuiD» Bia 28 uepBHs 1973 p. BIANOBITHO

! KpuminaneHuii komekc Ykpainu. IlpuitHsatuii BepxosHoro Pamoro VYkpaincekoi PCP 28 rpymms 1960 p.
Penaxis Bin 12.07.1996. (Bix ct.1 mo cr.146). URL: https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712

2 Kpuminanbuuii kojekc Ykpainu. Ilpuiinstuii Bepxosuowo Pajgoro Vkpaincekoi PCP 28 rpyaus 1960 p.
Penakiiist Bin 12.07.1996. (Bix ct.1 no cr.146). URL: https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712

3 O cynebHoll mpakTHKe MO JieNaM O NPECTYIUIEHHSX, MpeaycMOTpeHHbIX cT. 122 VK PC®CP: nocraHoBjeHHE
ITnenyma Bepxororo Cyna P® ot 19.03.1969 Ne 46: pen. ot 25.10.1996 // Coopuuk [Tocranosnenuii [Inenyma
Bepxosnoro Cyga P®: 1961-1993 rr. M.: IOpunuueckas nuteparypa, 1994.

4 Tlpo BHeceHHs 3MiH i jonoBHeHs 10 KpuminansHoro ta KpumiHaibHO-POLECYaNBHOTO KOAEKCIB YKpaiHChKOT
PCP. Vxa3 Ilpe3unii Bepxosuoi Pagu YPCP Bix 18.03.1970. URL: https://zakon.rada.gov.ua/laws/show/2631-07


https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712
https://zakon.rada.gov.ua/laws/show/2001-05/ed19960712
https://zakon.rada.gov.ua/laws/show/2631-07
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710 SIKOTO: «3JIICHUM YXWJIEHHSIM BiJl BUKOHAHHS PIIIEHHS BUKOHABYOTO KOMITETY
paifonHoi (micbkoi) Pamm gemyrtaTiB TpyISIIMX TOpO MpalEeBIAIITYBaHHA 1
NPUNUHEHHS Tapa3uTUYHOTO ICHYBaHHS € Oe3mifcTaBHA BiIMOBa  BiJ
npaleBiIallTyBaHHs, 3aJIMIIEHHS poOOTH 03 MOBAXKHOI MPUYMHMU, CUCTEMATHYHI
poryiu abo iHII rpy0l MOPYIIEHHS MPAaBUI TPYJIOBOIO PO3MOPSIKY, SIKI CBITYATh
po HeOaKaHHA 0cOOM 3aliMaTHCS CYCIIIEHO KOPUCHOIO mpaneio»!. Take cymose
pO3’siCHEHHS OyJIO JOCUTDH 3aIUIyTaHUM, OCKIJIBKA HE3PO3YMLUIO YOMY OJJHOPa30Be
3aJUIICHHS poOOTH 0e3 TOBAXHOI MPUYMHUM  BHU3HABAJIOCh  «BIJIICHUM
HNOPYLIEHHSIM», @ OJAMH MPOTryjd, TOOTO Koiu ocoba B3arajii He 3 ’SBHJIACh Ha
pobouomy Miclii — Hi. 31 3MICTY CyIOBOTO TJIIyMauy€HHsI BUXOJIMJIO, 110, HAIPUKJIIA],
y pa3i KoJiu ocoba BYaCHO MpHUHIIIIa Ha poOOTY, ajie 3a MIBrOAMHU JI0 3aBEPIICHHSI
pobouoro JiHs 06€3 MOBAXHUX MPUYMH 3aJIMIINJIA i1, TO 3a TaKe JISHHS 1[0 0CO0Y
MOXHa OYyJI0O HMPUTATHYTH J0 KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 3a PO3IIISAAHOIO
cTarTero. Y TOM ke yac MOKHa OyJio JBa pa3u B3araji He 3’SIBUTHUCh Ha PoOOTY, 1
Opu IbOMY MIACTaB A MPUTSATHEHHS 10 KPUMIHAJIBHOI BIANOBIAAIBHOCTI HE
Oyio.

Kpim Toro, mosoxkeHHS TIpO Te€, IO CUCTEMATUYHICTh TPOTYJIIB
NEPETBOPIOBATIO [IISIHHS HA «3JIICHE» CYNEPEeUMsIO TMOJOKEHHSIM THUX HOpPM
3aransHoi yactnan KK YPCP, ne «3i1CHICTE» 1 «CHCTEMAaTHYHICTDY» BIKHBAIOTHCS
K PI3HI sBUIIA, M0 MU BHIIe 3’scyBanu. He3posymisio Oyjo Takox, SsKi
NOPYUIEHHS IPABUJI TPYI0BOTO PO3MOPSAIKY CHiJl BBaXaTH IrpyOUMH, a sK1 Hi.

Posrnsimana Hopma Oyiia YMHHOO JIMIIE MPOTITOM TEPMIiHY TPOXH OijIbIle
i’ sTh pokiB i Oyna Bukmouena 3 KK 4 sepecus 1975 p. 2.

Tpu crarri pernameHTyBajiM BIANOBIJANBHICTD 3a «3JICHE MOPYIICHHSD)
NEBHUX MpaBW NOBEMIHKH. OCOOJIMBICTIO HMX HOpM OyJi0O T€, 10 BOHU Oyiu
MPOSIBOM  aJMIHICTPAaTUBHOI ~NPEIOJUIli, TOOTO «BH3HAHHI HEOJHOPA30BO
BUMHEHUX BUHHOIO OCOOOI0 MPOTATOM IEBHOIO MEPIoAy Yacy aJMiHICTpaTHBHHUX
MPaBOIOPYIICHB IICIs HaKJIAJEeHHsS 3a mepiie (mepiri) 3 HUX aaMIHICTPaTUBHOI
BIJIMOBIAANIBHOCT] IOPUANYHUM (PAKTOM, LI0 MOPOIKYE KpPUMiIHAIBHO-IPABOBI
HACIIKW», C.66]°.

Sx nmpasuibHO 3a3HauyaB [.O. ['pyHTOB, 110 3aranbHUM ISl BCIX 3JI0YMHIB 3
aJIMIHICTPATUBHOIO TPCIOAMINIEI0 OyJ0 Te, M0 Takl MISTHHS «HE CTaHOBJISTH

! Tloctanosnenne Inenyma BepxoBroro Cyma CCCP «O cyneOGHOI NpakTHKE MO JeldaM O CHCTEMATHYECKOM
3aHATHN OpPOSDKHMYECTBOM WM TIONPOIIAHUYECTBOM, 3JIOCTHOM YKIOHEHHH OT BBINOJHEHUS] DPEIMICHHUS O
TPYIOYCTPOMCTBE M NMPEKPaLIeHUH Mapa3uTHYECKOro CYIIECTBOBAHHS M HapyLIEHUH INACIIOPTHBIX NpaBWI» OT 28
UIOHS 1973 T. Nel0. URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ESU&n=45210#06685122397572434

2 [po BHeCeHHs 3MiH i nonoBHEHb 10 KpuminansHoro kogekcy Ykpaincwrkoi PCP. Vkas Ipesunii Bepxosuoi Paau
YPCP Bin 04.09.1975. Binomocti BepxoBroi Pagu YPCP. 1975. Ne37. Ct.418.

3 Jlyk’sinuenko C.O. AMiHiCTpaTHBHA NMPEOJIUIIS B KpUMiHAILHOMY TIpaBi Ykpainu., Mumua cnpasa. 2015. Ne 3.
66-71.
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BEIIUKOI CYCHIIbHOT HEOe3Mmekw; y OUTBIIOCTI BUMAIKIB BYMHEHHS TaKUX JIid
MOPYIIy€e TMpaBWiia TOBEMIHKW; 3a BYMHECHHS BIEpIE TaKUX MPABOMOPYIICHb
BCTaHOBJIEHO aJMIHiCTpaTMBHy BimmosimaneHicTh», ¢.12]'. 3a Takux ymoB
aJIMIHICTPATUBHI TPABOMOPYIIEHHS MEPETBOPIOBAINCH HA 3JI0YMHHU, MPU YOMY
caMe <GJICHICThY Oyja TI€I0 O3HAKOIO, IO TEpPeTBOPIOBala aIMIHICTPATHUBHE
IPaBOMNOPYILIECHHS HA 3JI0YHH.

Tax, mouyatkoBa penakuis Bix 17 cepmus 1966 p. cr. 195! «lopymenns
1HO3eMIISIMU 1 ocoOamm 0e3 TPOMaASHCTBA TMPaBUJI MEPECYBaHHS HA TEPUTOPIi
CPCP» wMicTuna HaAcTYNHY JUCHO3MIIIO: «3/ICHE MOPYLIECHHS 1HO3EMLSAMHU 1
ocobamu 0e3 rpomansHcTBa mnpaBui nepecyBaHHs Ha Tepuropii CPCP, To6TO
3MIHM MICU MPOKMBAHHS, THUMYAaCOBOIO BHIi3[y 3 MICIS MNPOXKUBAHHA, a00
BIJIBIJIJaHHS TYHKTIB, HE 3a3HadyeHUX y Bizax Ha B'i3n no CPCP, yxuieHHs BiX
MapuipyTy CIHiJyBaHHS, 3a3HAYEHOrO0 Yy IMPOi3HUX JOKYMEHTaX, BYMHEHl 0e3
CIIeLIaIbHOTO Ha TE€ JO03BOJIy, SKIIO paHile g0 IUX o0ci0 3a MOpyIIeHHS
3a3HAYCHUX TMpaBUil OyJ0 [Bi4l 3aCTOCOBAHO 3aXOJU aIMIHICTPATUBHOTO
BILIMBY»>. IlOpylIEHHS TaKMX IIPaBUJI BTPETE, XO0Ya 1 INCIS JBOPAa30BOrO
3aCTOCYBAHHS 3aXO0/I1B aIMIHICTPATUBHOTO BILIUBY, BCE OJHO MEPETBOPIOBAJIO TAKE
JUSIHHS Ha «CUCTEMaTU4HE» 3 TOYKU 30py Teopli KPUMIHAJIBHOTO IpaBa, Ta
«3JICHE» 3 TOYKM 30pYy 3aKOHOAABI. Y JaHOMY BHMIAQAKY CIIOCTEpiraiach
cutyarlisi, ko Bxke HopMma OcobnuBoi yactuau KK YPCP 1960 p. cynepeunna
HOpMaM 3arajbHOi YaCTMHH I[bOTO KOJEKCY OTOTOXHIOIOYM MOHSTTS «3JTICHOCTI»
Ta «CUCTEMaTHIHOCTI».

ToMy noriuHUM BUTIISAAE T€, 1O MI3HIIIE IS CTATTS 3a3HajIa CyTTEBUX 3MiH
1 Oyna BUKJIaJieHa y HACTYIHINA pefakiii, o0 ycyBajla TaKy CyIlepeuky: «3JicHe
MOPYIICHHST 1HO3EMHUMHU TPOMaJsiHaMu 1 oco0amMu 0€3 TpOMaasiHCTBA IMPABHII
nepedyBanHs B CPCP, To0To nposkuBaHHs 0€3 JOKYMEHTIB Ha MPaBO MPOKUBAHHS
B CPCP abo mnpoxuBaHHsS 3a HEAIUCHUMH JOKYMEHTAMH, HEIOJep KaHHs
BCTAHOBJICHOTO MOPSJKY peecTpalii ado MPONMUCKHA YU TMEPEeCyBaHHS 1 BUOOPY
MiClISI TIPOKMBAHHS, YXWJICHHS BiJl BUi3My MIC/IsS 3aKiHUYEHHS BU3HAYEHOTO 1M
CTPOKY TepeOyBaHHS, a TAKOX HEIOJEPKaHHs MPABIII TPAH3UTHOTO MPOI3TYy Yepes
teputopito CPCP, sxmio panime 1mi ocoOu 3a TMOPYIICHHS 3a3HAYCHUX TMPaBHII
OyJIM IPOTATOM POKY IiaHi aqMiHiCTpaTUBHOMY CTSATHEHHIO» . X04a, CKopil 3a
Bce, 1Ie OyJI0 MpOCTO TMOCUJICHHS BIAMOBIAAIBHOCTI 3a TaKe MIISHHS, OCKUIbKU

! T'pynro M.O. YTro/0BHO-IPaBOBBIE HOPMBI C aJMHHMCTPATUBHON NpPEIOIUIHUE: aBTOpe]. ... KaHi. HOpU.
Hayk. Munck: BI'Y um. B.W. Jlenuna, 1985. 25 c.

2 [Ipo BHECEHHs 3MiH i JomnoBHeHb 10 Kpuminamsnoro xogekcy YPCP. Vkas Ilpesunii Bepxosnoi Pagu YPCP Bin
17.08.1966. URL.: https://zakon.rada.gov.ua/laws/show/195%D0%B0-06

3 Tlpo BHeceHHs 3MiH i gomoBHeHb g0 ctarti 195-1 Kpuminansroro xonexcy YPCP. Va3 Ilpesunii BepxosHoi
Pagu YPCP Big 16.12.1981. URL: https://zakon.rada.gov.ua/laws/show/2883-10


https://zakon.rada.gov.ua/laws/show/195%D0%B0-06
https://zakon.rada.gov.ua/laws/show/2883-10
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BIATENIEp TOBTOPHE WOTO BYMHEHHS MICIAS aJAMIHICTPATUBHOTO CTSTHEHHS
NEPETBOPIOBATIOCH HA «3JIICHE)» Ta KPUMIHAIBHO KapaHe.

Posrasgany HopMy OyJi0 CKacoBaHO JIMIE Maike dyepe3 ik Micis 3000y TTs
Vkpainoro HezanexnocTi — 7 yumaHs 1992 p.!

AHaJIOTIYHO aJMiHICTpaTMBHA mMperoauiis Oyna BukiaaeHa 1y cr1.196
«ITopymieHHs] TacCOPTHUX MPaBUI»: «3JTICHE TOPYIIECHHS MACMOPTHUX TPABHUI Y
MICIIEBOCTSIX, Ji€ BBEJCHO IMACIMOPTHY CHCTEMY, SIKIIO 1€ MOPYIICHHS IMOJSTajio B
npoXUBaHHI 06e3 macrnopta abo 0e3 MPOMUCKH 1 3a Takl Xk JAii BXKe 3aCTOCOBYBAIIUCS
3aXO0JIM AJAMIHICTPATUBHOIO BILIUBY»?.

Biamosimao no m.8 Iloctanosu Ilnenymy BepxoHoro Cymy CPCP «lIpo
CYIOBY TPAKTHKy y CIpaBaxX MPO CUCTEMATHUYHE 3aHATTS OpPOISKHUIITBOM abo
»KeOpalTBOM, 3J1ICHE YXUJICHHS BiJI BAKOHAHHS PIIICHHS MPO MpaleBIalITyBaHHS 1
NPUITMHEHHS TAapa3UTHYHOTO iICHYBaHHS Ta MOPYIIECHHS MACTIOPTHUX MPABUID Bijl
28 uyepBHs 1973 p.: «[lig 37iCHUM TOPYIICHHSAM TACIOPTHUX MPABUI CJIiJI
pPO3yMITH TIPOKUBAaHHS 0e3 macmopTa abo 0e3 MPOMUCKU 3 HEMOBAXKHOI MPUYWHU
MOHA]] CTPOKHU, BcTaHOBJEHI [lookeHHsAM Mpo macmopTH, 0co0o010, Ha SIKy BKe
JBiUl (SIKIIO 1HINE HE TepeadauyeHO 3aKOHOJIABCTBOM COIO3HOI pecmyOsiku) Oyiio
HaKJIQJICHO aJMIHICTPATUBHI CTATHEHHS 3a TakKe JK TMOPYIIECHHS MacHOPTHUX
MIPaBWJI, KOJIM 3 MOMEHTY HaKJIaJCHHS OCTAHHBOTO aJIMiHICTPATUBHOTO CTSATHEHHS
HE 3aKiHYMBCS OMUH pik»’. ToOTO BHIEBKA3aHa MOCTaHOBa IlIeHyMy OpieHTyBaja
IIPABO3aCTOCOBHI OpraHW TpH 3 SACYyBaHHI TOTO, SKE€ TOPYILICHHS € «3IICHUMY
NOCUJIATHCh Ha KpHMiHaJIbHE 3aKoHOMaBcTBO pecnyOnik CPCP, korpe Morio mo
pizHomy #oro TpaktyBatd. Tak, BiamoBimHo a0 KK VYPCP, nopymenns
NAcHOPTHUX MpPaBWJI TEPETBOPIOBAIIOCh Ha <«3JIICHE» MICHA MOBTOPHOTO HOro
BUYMHEHHS 32 yMOBHM [MOMNEPEJHHOTO  OJHOPA30BOrO  MPUTATHEHHS  JO
aJMIHICTPATHUBHOI B1IMOBIAAIBLHOCTI.

[Tpu 4oMy, SIK CBiIUMTH CyJ0Ba MPAKTHKA, 3a TaKi AISTHHS CyIU MPU3HAYAIN
JTOCUTh CyBOpl mokapanHs. Hanpuknan, «y 1966 pori 28-piuHoro 6e3po0iTHOTO
oe3xaryenka cyaunu y lllenetiBii 3a OpOISKHHUIITBO 1 MOPYIICHHS MACHOPTHHUX
npaBuil. YpokeHels M. [lepmb, skuii BiOyB 3 pOKU B’SI3HUII, TICHS 3BITbHEHHS
nonopoxkyBaB Mictamu CPCP 1 cycniibHO KOPHUCHOIO Tparero He 3aiMaBcs.
OTprMaBIIY ACMOPT BiH HE 3HAMIIOB cOO1 MOCTIHHOTO MiCLA MPOXKUBAHHS 1 HiJle

! TIpo BHeceHHs JOMOBHEHb 1 3MiH 10 KpuminaneHOro kogekcy Ykpainu, KpuMiHaiIbHO-IIPOLECYATBHOTO KOJEKCY
VYkpaincekoi PCP i Komekcy VYkpaincekoi PCP mpo aaminicTpaTHBHI NpaBomopyIieHHs. 3akoH YKpaiHu BiX
07.07.1992. URLhttps://zakon.rada.gov.ua/laws/show/2547-12

2 Tpo BHeceHHs 3MiH i jonoBHeHb 10 KpuminansHoro ta KpumiHaibHO-POLECYaBHOTO KOAEKCIB YKpaiHChKOT
PCP. Vxa3 Ilpesunii Bepxosroi Paqu YPCP Bin 27.06.1961. URL: https://zakon.rada.gov.ua/laws/show/342%D0%B0-
05/ed19610627

3 TMocranosnenue Ilnenyma Bepxosroro Cyga CCCP «O cyneOHOl IpakTHKe IO A€TaM O CHCTEMATHYECKOM 3aHATHM
OpOISHKHUYECTBOM UM TONPOLIAMHNYECTBOM, 3JI0OCTHOM YKJIOHEHHWH OT BBITIOJHEHHS PEIeHHs] O TPYJIOyCTpOHCTBE U
HPEKpaIeHNH Mapa3suTUUECKOr0 CYILECTBOBAHUS U HapyIIEHUM MACOPTHBIX mpaBwDy oT 28 moHs 1973 r. NelO. URL:
http://’www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ESU&n=45210#06685122397572434


https://zakon.rada.gov.ua/laws/show/2547-12
https://zakon.rada.gov.ua/laws/show/342%D0%B0-05/ed19610627
https://zakon.rada.gov.ua/laws/show/342%D0%B0-05/ed19610627
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HE MPOMHUCcaBCcA. 3a 00uBa MOPYIICHHS 0 HHOTO 3aCTOCOBYBAIM aMIHICTPATUBHI
3ax01u, OAHAaK Oe3pe3yibTaTHO. BHUpoOKOM cyay 4YONOBiKa BU3HAIM BUHHUM 32
nBoma crtartsamu - 196 1 214 KK 1960 poky - 1 3a CyKyNHICTh 3JIOYHHIB
NPU3HAYWIM 2 POKM 1M030aBJIEHHS BOJI1 Y BUIIPABHO-TPYIOBIN KOJIOHII CyBOPOIO
pexuMy» .

KpuminanbHy BIANOBINAJBHICTG 3a PO3TJIAJIaHE JiSHHS, SK 1 34
TIONEPEIHBOK HOPMOKO, TAKOXK OYJIO0 CKacoBaHo e 7 aunHsa 1992 p.?

Bomnouac y 4.l cr. 196' «IlopymieHHs mNpaBmil aaMiHiCTPaTHMBHOIO
HaTJSAy» 00 MEPEeTBOPUTHUCH HA «3IIICHE)» TaKe MOPYLICHHS Majo OyTH BUMHEHO
BTPETE MPOTATOM POKY: «3JICHE MOPYILIECHHS MPAaBUII aMIHICTPaTUBHOTO HATJIATY,
SKIIO BOHO BUYMHEHO 0OCO000, O AKOi JBIYl IPOTATOM POKY 3aCTOCOBYBAJIMCH
aJMIHICTpAaTHBHI CTATHEHHA 3a Taki K mopyleHHs». Lla Hopma icHyBama y
HaBedeHIM penakiii g0 ckacyBaHHs uyumHHOCTI KK Vkpainm 1960 p. o KK
VYkpainu 2001 p. Oyno BkItO4eHO B ¢T.395 nuiie aissHHSA, nepeadadeHe 4.2 CT. CT.
196' KK Ykpainu 1960 p. y sikiit TepMiH «311iCHE» HE BUKOPHCTOBYBABCH.

TakuM 4YMHOM, BUKOPUCTAaHHS TEPMIHIB KaTeropii «3MICHICTb» y CKIaaax
3mounHIB 3 aamiHictpatuBHoo nperoauuiero y KK YPCP 1960 p. Burmsmano
HEJIOPEYHUM, OCKUJIbKH JIMIIIE CTBOPIOBAJIO 3aiiBl CKJIQIHOII MpH KBasidikarii Ta
BIJIME)XYBaHHI i1 BIJl «CHCTEMAaTHYHOCT1», & TAKOXK CHPUSIIO MOCUJICHHIO HaIMIPHO1
Ta HEBUIIPABJAHOI PENPECUBHOCTI KPUMIHAIBHOTO 3aKOHOJABCTBA. TOMY LILJIKOM
MPaBUJIBHO, 110 J1aH1 HOpMH He OyJio BKIIroYeHO 10 ynHHOTO KK Ykpainu 2001 p.

Y opHif HOpPMI BHKOPHUCTOBYBAJOCS TEPMIHOJIOTIUYHE CIOBOCIOYUEHHS
«3JIICHa HENoKopa», 1o OyJ0 BBEACHO [0 BITYU3HIHOIO KPUMIHAIBHOTO
3aKoHOmaBcTBa 23 Bepecus 1983 p.*

Tak, u.1 cr. 183° «3;icHa Hemokopa BUMOIraM aJaMiHicTpalii BHIIPABHO-
TPYJIOBOI YCTaHOBW» MICTWJIAa HACTYIIHY JIUCIO3MINIO: «3JCHA HEMOKOopa
3aKOHHMM BHUMOTaM aJMIHICTpallii BUMIPABHO-TPYJIOBOI yCTaHOBH abo 1HINIA
OpoTHAIS aaMiHICTpalii y 3ailicHeHH1 ii ¢QyHKIIA oco0oro, sika BijOyBae
MOKapaHHA B MICISIX MO30aBJICHHS BOJI, SKIIO IS 0c00a 3a MOPYILIEHHS BHUMOT
pexxuMy BiAOyBaHHS TOKapaHHS MifJaBajacs MPOTSITOM POKY CTATHEHHIO Y

! Exckypc B icTopiro mpaBocyais. 1960-Ti: 2 poku KOIOHIT CyBOPOro pexkUMy OJHOMY - 3a TIOPYLIEHHS NAaCIIOPTHUX
MpaBWII 1 OPOMSIKHUIITBO, IHIIOMY — 3a 3JIiCHE XyiirancTBo. [ToBimomieHHs mpec-ciyx0u cynay Bim 25.09.2018.
URL: https://court.gov.ua/archive/562063/

2 TIpo BHeCEHHs JIOTMOBHEHD 1 3MiH 110 KpuMinansHOro Konekcy Ykpainu, KpuMiHaIbHO-TIPOIECYATBHOTO KOJEKCY
VYxpaincekoi PCP 1 Kogpexcy VYkpaincbkoi PCP mpo anminicTpaTBHI NpaBONOpyIIeHHS. 3akoH YKpaiHU BilX
07.07.1992. URLAhttps://zakon.rada.gov.ua/laws/show/2547-12

3 Kpuminaneumii kopexc Ykpainu. Ilpuiinstuii Bepxosuowo Pajoro Vkpaincekoi PCP 28 rpyaus 1960 p.
Penaxiiist Bin 12.07.1996. (Bix ct.147 no c1.263). URL: https://zakon.rada.gov.ua/laws/show/2002-05/ed19960807

4 Tlpo BHeceHHs NONOBHEHb 10 KpuminanbHOro kojekcy VYkpaincbkoi PCP. Vkas Ilpesunii Bepxosmoi Paau
Yxpaiacekoi PCP Bix 23 Bepecus 1983 p. URL: https://zakon.rada.gov.ua/laws/show/5855-10


https://court.gov.ua/archive/562063/
https://zakon.rada.gov.ua/laws/show/2547-12
https://zakon.rada.gov.ua/laws/show/2002-05/ed19960807
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BUTJISIII TIEPEBECHHS B MPUMINIEHHS KaMEPHOTO TUIy (OIMHOYHY Kamepy) ado
TIEPEBOIMIIACS B TIOPMY» .

Taxe nistHHS OyJl0 KPUMIHAMI30BaHO, 30KpEMa, 3 ypaxyBaHHSIM MPOIO3UIIIH
BueHux. Tak, Ha aymky O.JI. Pemencona y KK cuing nepenbauntu cneriaaibHUN
CKJIaJl 3JIOYMHY, SIKWM OW BIITBOPIOBAB HACTAaHHS KPUMIHAJIBHOI BiAMOBIIAIBLHOCTI
3aCyPKEHHMX JI0 1030aBJICHHS BOJII 32 CUCTEMATHYHI1 3JTICHI TIOPYIICHHS PEXKUMY Y
BUIIPAaBHO-TPYIOBHX ycTaHoBax, 18] 2. A O.MixyiH BBakaB, IO NPUMHATTA B
VYkpaini crarti sika 6u mepenbavana KpUMIHAJIBHY BiJIMOBIAANBHICTH 32 3JICHE
MOPYIICHHST PEeXUMY BiAOyBaHHS MOKApaHHS MOTJIAa HAJATH CYTTEBY JOIMOMOTY
anMiHICTpaIlli BUIPABHUX KOJIOHIH Yy 3MIIHEHHI JUCHUIUIIHU Ta PEXUMY
B1I0yBaHHS TOKapaHHs cepell 3acy/KeHux. KUIbKICTh MOAIOHUX MOCSITaHb Pi3KO
3meHmuiaca 6. To6To caM (akT HasBHOCTI JaHOT HOPMH y 3aKOHOJABCTBI MaB OU
BAXKJIMBE NOINEPEUKYBAIbLHE 3HAYEHHS , 7] 3.

Opnak 10 cTaTTiI0O OYyJO0 CKOHCTPYMOBAHO TakMM YMHOM, IO BOHa Oyna
CKJIQJIHOIO ISl MPAKTHYHOTO 3acTocyBaHHs. Ll HOpMa Takoxk, SIK MPaBUIBHO
3azHadae A. ['enb, Oyna CKOHCTpYWOBAaHA IUITXOM BHUKOPHUCTAaHHS aMiHICTPATUBHOI
(nucuumminapaoi) nperoauuiit. TIoHaTTs «3micHoi Hemokopu» y cr. 183° He Oyno
KOHKpPETH30BaHE 3aKOHO/ABIIEM 1 MOIJIO MOJIATATH SIK B YMUCHUX JiSIX 3aCyIPKEHOrO,
CIPSIMOBAHUX Ha MEPEUIKOy HOPMaJbHIN Mpalll 3aCyPKeHUX TaK 1 Ha MEePEeHIKoay
MPOBEJICHHIO 3axXOJlIB aJMIHICTpallli 3TiIH0 3 MpaBUJIaMUd BHYTPIITHBOTO
PO3MOPSIIKY YCTAaHOB BUKOHAHHS IOKApaHHS, TOMY MOTPeOyBasio po3’ sICHEHHS.

Omxe Take TiiyMaueHHs crnodatky Oyno gaHo y IlocranoBi Ne 7 Ilnenymy
BepxoBaoro Cyny CPCP Big 3 mumns 1963 p. «lIpo cyaoBy mpakTHKy Y
3aCTOCYBaHHI 3aKOHOJIAaBCTBA MPO BIAMOBINANBHICTG 32 TIOCSTAHHS HA JKUTTA,
3M0pPOB’S 1 TIAHICTH TMPAIIBHUKIB MUTIII 1 HAPOAHUX APYXKUHHHUKIBY, €
«3NICHICTB» BH3HAYajlacd SK BIJIMOBAa Bl BHKOHAHHS  HAIOJICTJIMBUX,
HEOJHOPA30BO MOBTOPEHHUX PO3MOPSKEHbh a00 BHUMOT MpalliBHMKAa MUIIIII YU
HApOJHOTO JPYKMHHUKA a00 HEMOKopa, BUpakeHa Yy 3yxBadiil Qopmi, 110
CBIUUTH MPO MPOSIB SABHOI HEMOBAru J0 OPraHiB, SKi OXOPOHSIOTH FPOMAICHKUIN
TIOPSAIOK °.

Sk 3a3nauae 10.B. Open: «IIpaktuka 3acTocyBaHHsI JaHOI CTaTTi MOKa3aja,
IO 1 aJMIHICTpallisl BUIPABHO-TPYIOBUX YCTAHOB, SKa MPOBOAWJIA JAi3HAHHS Y

! KpuminaneHuii komekc Ykpainu. IlpuitHsatuii BepxosHoro Pamoro VYkpaincekoi PCP 28 rpymms 1960 p.
Penaxis Bin 12.07.1996. (Bix ct.147 mo c1.263). URL: https://zakon.rada.gov.ua/laws/show/2002-05/ed19960807

2 Pemencon A. JI. Bonpochl JuiieHHst cBOGOABI U 0OIlee yYeHHE O HakaszaHuH. [IpoGJIEMBI HCIPaBUTENBHO-
TPYIOBOTO NpaBa : MaTepuaibl Hayd. KoH®. Tomck, 1961. 14-38.

3 Muxyua A. OTBETCTBEHHOCThH 3a 3JIOCTHOE HEMOBHHOBEHHE TpeboBaHWsAM aamuuuctpauun UTY. TIpobiemb
ykperuienus pexxuma B UTY : ¢6. Hayu. tp. M., 1982. 3—17.

4 Tens A. Tlpo nouineHicTs mopanbimioro icHysanus cr. 391 KK Vkpainu. Ilpasa Jlioquuu B Ykpaini.
Indopmaniitnnii nopran Xapkiscbkoi npaBo3axucHoi rpynu : URL: http://khpg.org/index.php?id=1239799834.

5 [llamur B. Heob6xonumas mepa. K nosoti scusnu. 1982. Ne 10. 69 — 70.
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TaKUX CIpaBax, 1 OpraHu MPOKYypaTypH, IO 3A1MCHIOBAIN HATJIA] 32 3aKOHHICTIO B
JISUTBHOCT] BUIPABHO-TPYJIOBUX YCTAHOB, 1 CyIH, IO PO3IMIIAJANM KPUMIHAIbHI
CIPaBH, MPHUITYCKAJIUCS MOMMIIOK, MO-PI3HOMY TIIYMAUUJIU TOHATTS «3JICHOCTI»,
1[0 BUKOPHMCTOBYBAIIKCS B TEKCTI 3aK0HY», 26]!. BHacminok 1p0oro 6yno npuiiHaTo
noctanoBy Ilnenymy BepxoBHoro Cymay CPCP Ne 4 Bix 5 kBitHsa 1985 p. «IIpo
MPaKTUKY 3aCTOCYBaHHsI CyJaMH 3aKOHOJIAaBCTBA MPO BiAMOBIIAIBHICTh 3a 3JIICHY
HEMOKOPY BUMOTaM aJMiHiCTpallii BUIIPaBHO-TPYA0BOI ycTaHOBU» , 28-30] 2.
[Ipote mpobiiemu mpu BU3HAYEHHI 3TICHOCTI 3aauIianvch. Tak BepxoBHuit
Cyn CPCP y cBoiit noctanoBi «lIpo cynoBy mpakTHKy y crpaBax IpoO 3JI0YKHH,
10 BUMHSAIOTHCS y BUIIPABHO-TPYJOBHUX yCTaHOBax» Binx 2 Oepe3ns 1989 p. Nel,
30KpeMa, 3a3HayaB, 10 CyIM HE BPAXOBYIOTh BIJIOBIIHE PO3’SICHEHHS BiJl 5 KBITHS
1985 p. 1 pO3IIHIOIOTH SIK 3]1ICHY HETMOKOPY MOPYILIEHHS, HE MOB’sI3aH1 3 KOHKPETHUMU
BMMOTaMH TIPEICTABHUKIB aIMiHICTpaIlii BUIIPaBHO-TPY/I0BOi yCTAHOBH °.
CaMoOCTIHHOTO aKTy, SKUM OW JaBaB TIAYMAuyeHHS MOHATTAM, IO
BUKOpHCTOBYBamucss B Tekcri cr. 183° KK VPCP, ykpaiHCbKe KpMMiHAJIbHE
3aKOHO/JABCTBO HAOyJIO JHIIE Michas 3400yTTS YKpaiHOIO HEe3aleXHOCTI 26
oepesns 1993 p., konu Bepxosuuii Cyn Ykpainu npuitHsaB noctaHoBy Ne 2 «IIpo
CYJIOBY MpPAKTHKy B CIpaBax IpO 3JIOYMHH, MOB’S3aHI 3 MOPYLIECHHSM PEKUMY
B1I0OyBaHHS TOKapaHHS B MICIX MM0O30aBiIeHHS BOJI». Y 111 moctaHoBi [lnenym
PO3KPUB 3MICT i JaB BU3HAYCHHS IIOHATTAM, IO MiCTHJIMCS B JMCIO3MIII cT. 1833
KK Vkpainu 1960 p., a TakoXk BKa3aB Ha YMOBU KPHMiHAJIbHOI BiJAMOBIIaJbHOCTI
3aCy/DKCHUX TIPU BYMHEHHI 3a3HAYCHOTO 3JI0YHHY , 26]*. Cnig 3a3HauWTH, 1O
OKpeMi TIOJIOKESHHS ITi€1 TOCTAHOBH € YMHHUMHU 1 Ha ChOTO/THIIIIHIN JICHb.
BiamoBinHo 1o m.16 1i€l MOCTAaHOBH «IIif] 3JIICHOIO HEMOKOPOK BHUMOTaM
aJMiHICTpaIlii BUMPAaBHO-TPYIOBOI ycTaHOBH, nependadeHor ct.183-3 KK, cmin
PO3YMITH BIIKPUTY BIJIMOBY 3aCyP>KEHOTO BiJ BUKOHAHHS KOHKPETHHX 3aKOHHUX
BUMOT TIpEACTaBHUKA aJIMIHICTpaIlli BUMPABHO-TPYO0BOI YCTAaHOBH, SIKMH B CHITY
CBOT'O ITOCaJI0BOI'0 CTAHOBHUIIA MAB MPABO MPeJ1 IBUTH TaKy BUMOTY, a 3aCyI>KEHUN
OyB 3000B’s3aHUN 1 MIr i BHUKOHATH, ajié YMHUCHO HE BUKOHaB (HaIlpHUKIAL,
BiZIMOBa Big poOOTHM 0e€3 TOBAXHUX NPUYMH, HEBUKOHAHHS BUMOT TIPO
OPUIUHEHHS TOPYILIEHHS pEeXUMy BiAOyBaHHS TIOKapaHHS, HEOJHOPAa30BICThH

! Open 10.B. KpuMiHaneHa BiANOBifaNbHICTE 32 3JIICHY HENOKOPY BMMOTaM aJMiHICTpallii BUIPABHOI YCTAHOBH:
IM. .. KaHJ. 'opuj. Hayk. Xapkis, 2008. 209 c.

2 O npaKkTHKe NPUMEHEHHs CYJaMH 3aKOHONATENhCTBA OO OTBETCTBEHHOCTH 32 3JIO0CTHOE HETIOBUHOBEHHE
TpeOOBaHUAM AIMHHHCTPALIMM  HMCHPAaBHUTEIBHO-TPYNOBOro  yupexneHus: IlocranoBnenue Ned Ilnenyma
BepxosHoro Cyma CCCP ot 5 anpens 1985 rona. broiemens Bepxognoeo Cyoa CCCP. 1985. Ne 3. 28 — 30.

3 O cyne6Holi MpakTUKe MO JENaM O MPECTYIUIEHUSX, COBEPIIAEMBIX B UCIPABUTENBHO-TPYIOBBIX YUPEXKIECHUSX:
IlocranoBnenne Nel IInemyma BepxoBHoro Cyma CCCP or 2 wmapra 1989 roma. URL:
http://www.alppp.ru/law/ugolovnoe-pravo--ispolnenie-nakazanij/14/postanovlenie-plenuma-verhovnogo-suda-sssr-
0t-02-03-1989--1.html

4 Open 10.B. KpumiHanbHa BiANOBiAbHICT 3@ 3J1iCHY HETIOKOPY BUMOTaM aJIMiHICTpallii BUMPABHOI yCTaHOBH:
IU. .. KaHJ. 'opu. Hayk. Xapkis, 2008. 209 c.


http://www.alppp.ru/law/ugolovnoe-pravo--ispolnenie-nakazanij/14/postanovlenie-plenuma-verhovnogo-suda-sssr-ot-02-03-1989--1.html
http://www.alppp.ru/law/ugolovnoe-pravo--ispolnenie-nakazanij/14/postanovlenie-plenuma-verhovnogo-suda-sssr-ot-02-03-1989--1.html
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OC3MPUYMHHOI BIAMOBH  3aCy/DKEHOTO BiJ] BHKOHAHHS 3aKOHHUX BHMOT
aZMiHICTpalli, JEMOHCTPATUBHICTb, 3yXBaJiCTh Takoi BiaMoBHU). [lopymienus
3aCy/PKEHUM PEXHMY YTPUMaHHS Yy BHUIIPABHO-TPYAOBIM YCTaHOBI HE MICTHUTH
O3HAKH 3JICHOI HEMOKOPH, SKIIO MPEACTaBHUK aJIMIHICTpallii BUIIPABHO-TPYA0BOI
YCTaHOBU HE 3BEpPTaBCS 1O 3aCY/HKEHOTO0 3 KOHKPETHHUMHM BHUMOTaMHU 3 ILIbOTO
IpUBOIY» ..

Mu niarpumyemo nymky FO.B. Opna, 1mo y pasi Kojau po3risiiaTd 37iCHY
HEMOKOPY BHUMOTaM aJMIHICTpallii BHUIPABHOI yCTAaHOBU TUIBKH SIK BIIKPHUTY
BIJIMOBY  3aCy/DKEHOTO BIJJ BHUKOHAHHS KOHKPETHHUX 3aKOHHHX BHMOT
IpeJCTaBHUKA aJMIHICTpalii BHUIIPABHOI YCTAHOBHM, TOJAl CTa€ HE 30BCIM
3pO3yMUTUM, SK KBaidiiKyBaTH Ail 3aCy/PKEHOro, SIKMH TMOpYyIIye, a 1HOMI U
HEOJHOPa30BO, BCTAHOBJICHUM MOPSAOK BIJOYBaHHS MOKapaHHs, ajieé MPH IbOMY
BIIKPUTO Ta MyOJIIYHO HE ITHOPYE BUMOTH MPEJACTaBHUKA aIMIHICTpaIlii BUITPaBHOI
YCTaHOBY IO PUITMHEHHS MOPYLIEHH BUMOT pexumy, 91712,

Tax B ormsaai cymoBoi mpaktuku BepxosHoro Cyny CPCP naBomuBcs
HACTYMHUI TPUKIaA. 3a CHCTEMAaTHYHE MOPYIIEHHS BUMOT PEKUMY BiIOyBaHHS
MOKapaHHs 1 CTBOPEHHS Cepell 3aCy/KEHUX KOH(IIKTHUX CHUTYyalllll y 3B’SI3KY 3
opraHizali€r azapTHuUX I1rop 3acy/keHui K. miggaBaBcsi CTSITHEHHIO Yy BHJII
MepPEeBEICHHS JI0 MPUMIIICHHSI KaMepHoro Tuiy. OJHaK micis Woro BiAOYTTS BIH
3HOBY CHCTEMAaTHYHO HE€ BHUKOHYBAaB BHUMOTH aJMIHICTpAIlli MPUIIMHUTH a3apTHI
iIrpu, y 3B’SI3Ky 3 UMM OOIPYHTOBAaHO OYB NPUTATHYTHUH 10 KpUMiIHAJIBHOI
BianosigansHOCTI 3a c1. 1833 KK YPCP , 43]°.

[TpaBmibHO 3a3Hauae }O.B. Open, mo y gaHoMy pasi 371iCHa HEIOKOpa He
MaJia BIAKPUTOIO XapaKTepy, 3aCy/DKEHUM YMHCHO Ta HEOJHOPA30BO BUMHSB Iii,
10 MOPYIIYyIOTh BCTAHOBJIEHUWH MOPSAAOK BiAOYyBaHHS MOKapaHHs, TOOTO BUMHSB
HEMOKOpY 3aKOHHUM BHMOTraM ajMIHICTpallii BumpaBHOi ycraHoBu. [lo cyTi,
BUII€3a3HAYEHU N 3aCyPKEHU HEOJHOPA30BO BUMHSIB JISTHHS, KOKHE 3 AKUX, SKIIO
PO3TIIIATH 1X 130JIbOBAHO OJIMH BiJl OJTHOTO, YTBOPIOIOTH CKJIaJ JUCIUILIIHAPHOTO
MIPaBOTIOPYIIICHHSI 1 TOBUHHI TATHYTH 32 COOO0 3aCTOCYBaHHS 3aXOJIiB CTATHEHHS,
nependaYeHnx BUIIPABHO-TPYJOBMM 3akoHogaBcTBoM, 92]%. Ilicas doro wei
BUYCHUW pPOOUTH BUCHOBOK, IO /I TOTO MO0 BBaXaTH HEMOKOPY 3aKOHHUM
BUMOTaM aJMIHICTpalLlii BUMPABHOT YCTAaHOBH «3JIICHOIO», MOTPIOHE HE OJTHOPA30BE
il BUMHEHHs, a cucteMaTuyHe. ToOTO 3JICHICTh HEMOKOPHW HE O3Haya€e IMPOCTY

! TIpo cymoBy NpakTUKy B CIpPaBax IPO 3JI0YMHH, IIOB’A3aHi 3 MOPYIIEHHSAM PEXHUMY BigOyBaHHS MOKAPAaHHS B
micusix nozoasnenHs Boii. [Toctanosa mnenymy BepxosHoro Cyany Ykpainu Ne2 Bix 26 6epesns 1993 p. URL:

2 Open 10.B. KpuminanbHa BiANOBiaNbHICT 3a 3J1iCHY HETIOKOPY BUMOTaM aJIMiHICTpallii BUNPABHOI yCTaHOBH:
JIM... KaH]. opua. Hayk. Xapkis, 2008. 209 c.

3 TIpuMeHeHHe 3aKOHO/IATENBCTBA 00 OTBETCTBEHHOCTH 3@ 3JI0CTHOE HETIOBMHOBEHUE TPEOOBAHUAM aJIMHHUCTPAIIUN
UCIIPAaBUTEIBHO-TPYIOBOTO YupeskaeHus. boiemens Bepxoenozo Cyda CCCP. 1985. Ne 5. 39 — 46.

4 Open 10.B. KpuminanbHa BiANOBiaNbHICT 3@ 3J1iCHY HETNIOKOPY BUMOTaM aJMiHICTpallii BUMPABHOI yCTaHOBH:
IM. .. KaHJ. ropu. Hayk. Xapkis, 2008. 209 c.



67

IIOBTOPHICTh, @ BKa3y€ Ha CUCTEMATHYHICTh JTistHb 3acykeHoro, 99]'. Omke, came
«CHCTEMATHUYHICTh» TMOPYIIEHHS Y BHAI HEMOKOPHM BHUMOTaM aJMiHiCTparii
BUIIPABHOI yCTaHOBU OyJjia MIACTaBOIO JUIS BHU3HAHHS MISIHHS «3JIICHUMY, IO
CyHepedynsio PO3yMIHHIO «3JIICHOCTI», nependadyeHoMy y 3aranpHiid yactuHi KK
YPCP 1960 p.

VY Tlocranosi mienymy BepxoBHoro Cyay VYkpainu Ne2 Big 26 Oepes3ns
1993 p. «IIpo cymoBy MpakTUKy B CHpaBax MpoO 3J0YMHHU, TIOB’s3aHI 3 MOPYIICHHIM
peXuMy BiJIOYBaHHS IMOKapaHHS B MICLAX M030aBIICHHS BOJID» TaKOX 3a3HAYAJIOCh,
IO «HE € 3JIICHOI0 HEMOKOPOI0 BUMOTaM aJMiHICTpalii ab0 1HIIOK MPOTHAIE0 i
nopyueHHs1 (GOpMHU OJATY, 3aMi3HEHHS A0 MIMKYBaHHS Ta aHAJOTI4HI MajJo3HA4HI
TIOPYIICHHS» .

[Ipore npaBuibHO 3a3HauyaB FO.B. Opedn, 1110 3 1I€I0 «TO3ULIEI0 HE MOXKHA
NOTOAUTHUCS, TOMY IO BOHA IPYHTYEThCS HAa BU3HAYECHHI MOHSATTS «3JIICHICTH
yepe3 OIIHOYHI O3HaKW (Majo3HayHI, MEHII TSKKI, TSOKKI TOPYIICHHS), SKI B
KOKHOMY KOHKPETHOMY BHUIAJKy MOXYTb IPYHTYBaTHUCS Ha CyO’€KTUBHOMY
CTaBJICHHI TMPEJCTaBHUKIB aAMIHICTpalii A0 NHX MOPYLUIEHb BCTaHOBJIEHOI'O
MOPSIIKY BiOYBaHHS TMOKAapaHHS MPU 3aCTOCYBaHHI JUCHUIUIIHAPHUX CTATHEHD
a00 Ha O0COOMCTOMY CTaBJEHHI JI0 3acCy/’KEHOro. 3aKOHOJABCTBO HE Hajae
nepeBaru OJHOTO TOPYILICHHs HaJa IHIIWM, T[paBujila PEeKUMY BiAOyBaHHS
MOKapaHHs € IOPUIUYHO PIBHO3HAYHUMHU, 1 TOMY BCl MOPYIICHHS PEKUMY TaKOXK
MOBUHHI PO3TJIAIATUCS SIK OJAHAKOBO CYCHUIBHO IIKIJIMBI aKTU TOBEIIHKU
3aCyKEHHX», 98-997]°.

TakuM YMHOM, MOYKHA TTiICyMyBaTH, 110 BKIIOYEHHS 3aKOHOIaBLEM Y CT. 1833
KK YPCP 1960 p. ommcy cnoco0y BUMHEHHS I[hOTO 3JIOUMHY 31 CIIOBOCIIOTYYSHHSIM
«3JTICHa HEMOKOPa» CKOPIII 3a Bce OyJI0 JaHWHOIO TPAAMIII MO0 BUKOPUCTAHHS
TEPMIHIB KaTeTropii «3JICHICTBY» JJIsi €MOIIMHOr0 3a0apBJCHHS IPH IO3HAYCHHI
MIEBHOI 37I0YMHHOI OBEIIHKH. OCKUIBKHA MOTO TIyMaueHHsI CYIEPEeUnIIo TI0JIOKEHHIM
HOpM 3arajbHOi YaCTHHU I[LOTO KOAEKCY Ta OE3MiJCTaBHO PO3LIMPIOBATIO MEXKI
KPUMIHAIBbHOI BIAMOBINAIBHOCTI 32 paxyHOK JucuuIuliHapHoi. Tomy Ouibi
TOYHUM Ta JOPEYHUM OyJI0O OmUCAaTH CIOCIO BUYMHEHHS LHOTO 3JI0YMHY LUIIXOM
CIIOBOCTIOTYYECHHSI «CHCTEMaTH4YHa HEMOKOpa». Auie OLIbIl JETalbHO «3JICHY
HEMOKOPY» MH OyJeMO PO3TJISIaTH i Yac aHami3y perjiaMeHTaIlll «3J1iCHOCTI» Y
YUHHOMY KpUMIHAJIbHOMY 3aKOHOJIABCTBI, OCKIJIBKHM II€ CJIOBOCIIOJNYYECHHS 1
BukopuctoByeThes 1y ¢T.391 KK Ykpainu 2001 p.

! Open 10.B. KpuMiHaibHa BiANOBiIQILHICTE 32 3J1iCHY HEMOKOPY BUMOraM aJMiHICTpallii BUMPABHOI yCTaHOBH:
JIM... KaH]. opua. Hayk. Xapkis, 2008. 209 c.

2 Tlpo cynOBY TIPakTHKy B CIIpaBax Mpo 3J04YMHM, TOB’S3aHi 3 MOPYINEHHSM PEXUMY BiIOyBaHHS MOKApaHHS B
micusix nozoasnenHs Bouti. [loctanosa mnenymy BepxosHoro Cyany Ykpainu Ne2 Bix 26 Gepesns 1993 p. URL:

3 Open 10.B. KpumiHaibHa BijlNOBIiJaNBHICTE 3a 3JIiCHY HEMOKOPY BMMOTaM aJIMiHiCTpalii BUIPaBHOi yCTAHOBH:
IM. .. KaHJ. ropu. Hayk. Xapkis, 2008. 209 c.
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Hactynna xpumiHaapHO-TIpaBOBa HOPMA, JI€ BUKOPHUCTOBYBAJIUCH TEPMIHH 3
MOHATTSAM <GIICHICTEY Oyna cT.206, ska 3a3HaBajia MPOTATaM I1CTOPii CBOTO
icHyBaHHs OaraThox 3MiH. [lepmoueproso, 3 momenty npuitHiarts KK YPCP 28
rpyans 1960 p., ct. 206 KK cknaganacs 3 JBOX 4aCTHH, B SIKHX BCTAHOBJIIOBAJIACh
Bi/IIOBIIAJILHICTE 3a MPOCTE Ta 3IIiCHE XyJITaHCTBO .

[IpoTe Tpoxu mi3HilIEe BITYUU3HSIHUN 3aKOHOJABEIh 3T1AHO 3 IMOJIOKEHHIMU
Vkazy Ilpesunii Bepxosuoi Pagu CPCP Big 26 nunuas 1966 p. «[Ipo nocuneHHs
BIJIMOBIIAJILHOCTI 32 XyniranctBo» Ykazom [Ipesunii Bepxosuoi Paqu YPCP Bin
17 ceprast 1966 p. ? BCTaHOBMB NOTPIHHUI CKJIaJ XYJIiraHCTBaA 3 PO3IOALIOM HOro
Ha MpocTe, 37icHe Ta ocobmmBo KBamidikoBane. Ilicna doro, ykasom Ilpesumii
Bepxonoi Pagu YPCP Big 12 rpyanas 1969 p. go 4. 3 ct. 206 KK 6yno BBeaeHO
TEPMiH «OCOOJIMBO 3JiCHE XYJITaHCTBO»® 1 TAKUM YMHOM 3 SIBHJIOCH 3aKOHOJABYE
3aKpIIUICHHS KJIACUYHOI TplaJid XYJIraHCTBa: MPOCTOro, 3JICHOTO Ta OCOOJIMBO
3J1ICHOTO.

[licns psny mnomanmplIMX 3MIH, SIKI BXK€ HE CTOCYBAJIHUCS <BIJIICHOCTIY,
JUCTIO3UITIA 1T1€1 CTaTi OTpUMalia HACTyITHY PEAaKIIiio:

«4.1: XynirancTBo, TOOTO YMHCHI Aii, 1[0 IpyOO MOPYLIYIOTh TPOMAICHKUIN
MOPSIJIOK 1 BUPAXKaIOTh IBHY HETOBAry J10 CYCIJIbCTBA. ..

y.2: 3jicHe XyJIraHcTtBo, TOOTO Ti X Aii, IO BIJ3HAYAIOThCS 3a CBOIM
3MICTOM BHHSTKOBUM IIMHI3MOM 4YH OCOOJHMBOIO 3yXBaliCTIO, abo0 3B's3aHl 3
OIIOPOM TIPEJICTaBHUKY BIIATU YU TPEIACTABHUKY TPOMAJCHKOCTI, KU BHKOHYE
OOOB'SI3KM TIO OXOPOHI TPOMAJCHKOTO MOPSAIKY, UM IHIIUM TpOMAJsIHAM, SIKi
MPUCIKAIOTh XYJITaHCHKI Jii, a TaK caMO BYMHEHI 0CO0OI0, paHille CyIuMOI0 32
XYJITaHCTBO. ..

4.3: Oco0iMBO 3IIICHE XYJNIraHCTBO, TOOTO nii, mepeadadeHi yacTuHamu |
abo 2 i€l cTaTTi, SKIIO BOHM BYMHEHI 3 3aCTOCYBaHHAM YH CHPOOOIO
3aCTOCYBaHHSI BOTHECTPLIBHOI 30poi a00 HOXIB, KACTETIB YM 1HINOI XOJOJHOL
30poi, a TaKk caMO 1HIIUX MPEAMETIB, CHEIlaIbHO MPUCTOCOBAHUX [ HAHECEHHS
TIJIECHUX YIIKOJUKEHD. .. »*,

AHaNI3yl04d BUILIEHABEACHY CTATTIO CHIJI BIAMITUTH, HIO0 3aKOHOJIAaBELb
YITKO BIJHOCUB <GIICHICTH» 10 O3HaK OO’ €KTUBHOI CTOPOHHU, TIEPEBAKHO
ONMHUCYIOYM CIOCIO BYMHEHHsS [isiHHA a00 TMOBTOpPHE BYMHEHHS 3JI0UMHY —
MONIEPEAHIO CYIUMICTh 3a XYJIITaHCTBO.

! Kpuminaneuii kogekc Ykpaincbkoi PCP : npuiinstuit 3akonom Ykpaincekoi PCP 28 rpyaus 1960 p. Bimomocri
Bepxosnoi Pagu YPCP. 1961. Ne 2. Cr1. 14.

2 Binomocri BepxosHoi Paau YPCP. 1966. Ne 32, Cr. 195.

3 Bizomocri Bepxosnoi Pagu YPCP. 1969. Ne 50. Cr. 388.

4 Kpuminanbuuii komekc Ykpainu. Ilpuiinstuii Bepxosuowo Pajgoro Vkpaincekoi PCP 28 rpyans 1960 p.
Penaxist Bin 12.07.1996. (Bix ct.147 mo c1.263). URL: https://zakon.rada.gov.ua/laws/show/2002-05/ed19960807
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VY 4.2 ¢1.206 KK YPCP 1960 p. Oyno HaBeieHO BUUEPITHUI MEPEiK 03HaK,
AK1 IEPETBOPIOBAIIM MIPOCTE XYJITAaHCTBO Ha «3iicHe». [IpoTe yacTuHa 3 HUX Maja
OLIIHOYHHM XapakTep: «BUHATKOBUHN IIUHI3M» Ta «0cO0IMBa 3yxBajicTh». Ha Hamry
JTyMKY, O1IbII KOHKpeTHu#H 3micT mictwia 4.3 ¢1.206 KK YPCP 1960 p., mio
nepeTBoproBajga MmpocTte abo 3JICHE XYJIraHCTBO Ha «OCOOJMBO  3JIICHE
XYyJITaHCTBO» IPHW BYMHEHHI TaKUX JisIHb 3 BUKOPHUCTAaHHSM BOTHEMAJIbHOI abo
X0JIOJHOT 30poi, a TaKk caMO 1HIIMX MPEIMETIB, CHEIIaJbHO MPUCTOCOBAHUX IS
HAHECEHHsI TUIECHUX YIIKOKEHb.

Tomy mu 3rogui 3 nymkoro B.B. Hanynummna, o HemomikoM 1i€i HOpMu
Oyno Te, mo Ha BinMiny Bia OunbinocTi KK paasacskux pecny6umik y cr. 206 KK
VYPCP Oyna BijcyTHA BKa3iBKa Ha YMHCHHUW XapakTep XyJIraHChbKux Jik. Kpim
TOro, CTarTd Oyjia 10 HEKOPEKTHOCTI MEepeoOTsHKeHa OLIHOYHUMHU TOHSTTIMHU
MOJITUYHOTO, 1J€OJIOTIYHOTO Ta HOPMATUBHOTO XapakTepy, a MOHSITTS «rpyoe
MOPYIIEHHSI TPOMAICHKOTO TMOPSIKY» CTall0 KOHCTPYKTUBHOIO O3HAKOI IIHOTO
3JI0YMHY, SIKE 3aKOHOJIaBELlb BXKUB BIIEpIIE Il BU3HAUEHHS KPUMIHAIbHO-KapHOTO
XYJITAaHCTBA, MO0 HEMOXKHA BBAXKATH BAATUM. AJDKE Ha MPAKTHIl MONIMPEHUMHU
Oynu BUMAJKA TPUTATHEHHS [0 KPUMIHAIBHOI BIAMOBIJAIBHOCTI OCI0, fAKi
(paxTHYHO BYMHSIM aAMiHICTPATUBHI IpaBonopyiuenns, 25] 1.

Bnacninok mporo, sk 3a3HauyaB BepxopHuit Cyn Ykpainu: «Jleski cyau sik
XyJIraHCTBO KBaMQiKyrOTh J1i 0Ci0, SKI BYMHWIM OUIBII TSKKI 3J0YUHH,
3acyKy0Th 3a 4.1 ¢1.206 KK Ykpainu oci0, siki BUMHWIM 3JIiICHE YA OCOOJIMBO
37ICHE XYJITaHCTBO, KPUMIHAJbHO KapaHe XYJIIraHCTBO PO3IIHIOIOTH SIK JApiOHE
XYJITaHCTBO 1, HABMAKH, 10 KPUMIHAJIBHOT BINOBIIaIbHOCTI MPUTSTYIOTh 0Ci10, SIKI
BUYMHWIN JpiOHE XyJranctBo. J(omyckaroTh 1HII MOMUJIKK MpH KBadidikamii aii
BUHHHX»?.

VY Takomy Burisial ¢1.206 Oyna ynHHOO 10 ckacyBaHHa KK Ykpainu 1960 p., a
y cT. 296 KK Vkpainu 2001 p., sk 3a3nauae C.A1eHKo: «0co0a1MBa 3yXBaliCTh, 5K 1
BUHSTKOBHUH LIUHI3M, 13 KBaTI(IKYyIOUHUX O3HAK XYJITaHCTBA MEPETBOPHIACH Y HOTO
aJIbTepHATUBHI KOHCTUTYTHUBHI (KOHCTPYKTHBHI), TOOTO 000B'SI3KOB1 03HAKN», 608-
609] . Bonu, Ha nymxy B.B. Hanynuimna, nepeTBOPUINCE Ha CIOCOOM BUMHEHHS
1bOro 3j04rHy, c.117-123]%. A MOHATTS «3IiCHE XyJIraHCTBO» Ta «OCOOJIMBO
37ICHE XYJIITaHCTBO» HE OyJI0 BKJIIOYEHO A0 TEKCTYy KPUMIHAIBHOIO 3aKOHY Y
cT.296.

! Hanyuumma B.B. KpuMinansHa BifNoBiganbHICTh 3a Xymiraunctso (cT. 296 KK Ykpainn): au... Kauj. 1opui. Hayk.
Kuwuis, 2007. 226 c.

2 TIpo cy0By NpakTHKY B CIIpaBax npo XyJirancteo. [locranosa miuenymy Bepxosnoro Cymy Ykpainu Ne3 Bin 28
yepBHa 1991 p. URL: https://zakon.rada.gov.ua/laws/show/v0003700-91

3 HaykoBo-npaktuunuii komentap KpuminanbHOro kojekcy Ykpainu. 4-e Buj. nmepepo0. Ta JonosH. Biam. pen.
C.Suenko. K.: ,,A.C.K.”, 2005. 848c.

4 Hanyummua B. CrnocoOu BYMHEHHS KPMMiHAIBLHO-KAPAHOTO XyJiraHcTsa. Bicwuk npoxypamypu. 2006, Ne2.
C.117-123.
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OTxe, MOXXHAa 3pOOUTH BHCHOBOK, IO CJOBOCIOJYYEHHS 3 TepMiHAMU
NOXITHUMH BiJ KaTeropii «3JICHICTH», IO BUKOPHUCTOBYBaIuCh B (OcoOiuBiii
gactuHi KK YPCP 1960 p. Takox OyJu OIIIHOYHUMU O3HAKaMH, IO MOTJIU
OJUISITaTd  PO3IIUPEHOMY TIYMAu€HHIO, 3aJeKHO BiJ BOJI MPaBO3aCTOCOBHMX
opraniB. KpiM Toro ix TiiymMadeHHs B YaCTHHI TOTO, IO «3JIICHE» MISTHHS MOXE
OyTH «CHCTEeMaTHYHUM)» CYNEPEUWIM BIAMOBIIHUM TMOJOXEHHSM 3arajlbHOl
YaCTUHU ITHOTO K KOJIEKCY.

[TincymoByto4M aHalli3 BUKOPUCTAHHA TEPMiHIB KaTeropii «3micHicTh» y KK
YPCP 1960 p. 3aramom, ciijl 3a3Ha4uTH, IO II€ TIOHATTS BUKOPHUCTOBYBAJIOCH
HaNOUIbIIe 3 yCIX BITUM3HSHUX HOPMATMBHUX MaM’STOK KPUMIHAJIBFHOTO TpaBa.
[Ipn womy He Tinbku y OcoOnuBIA YacTWHI y SIKOCTI KOHCTPYKTHBHUX O3HAaK
3JIOYMHIB, ajie W y 3arajpHId YacTHHI IIbOTO KOJEKCY 1 TpHUBajIo 10 WOro
ckacyBanHa y 2001 p.

HesBaxatouu Ha Te, m0 y unHHoMy KK Ykpainu BUKOpUCTaHHS «3J11ICHOCTI»
CYTTEBO CKOpoueHO, 3aranbHa yactuHa KK Ykpainu B3araii He MICTUTH cTaTei 3
TEPMIHOM <«3JIICHICTBY», BCE€ OJHO B OCOONMBIM YacCTHHI KOJCKCY € HU3Ka CTaTeH,
JUTSl IKMX BOHA € KOHCTPYKTHBHOIO O3HAKOIO CKJIQAy 3JIOYMHY, IO CJiJ BBaKATH
JTAHUHOIO PAISTHCHKOMY TEPiOy Yacy.

Beboro unnanii KK YkpaiHu MICTUTBH IIICTh CTaTe€H, Y SIKUX «3IICHICTHY
nepea0adeHo y SKOCTI KOHCTPYKTHUBHOT O3HAKH CKIIATy 3JI0YHHY.

Tpu nopmu nependaueno y Pozaini V OcobmuBoi yactunu KK Vkpainu. Y
cT.164 «VYXwiIeHHS BiJ CIUIaTH aJIMEHTIB Ha yTpUMaHHS [iTei» Ta cT.165
«YXWICHHS BiJ CIJIJaTH KOINTIB Ha YTPUMaHHS HEMpale3JaTHUX OaTbKIB»
MICTUTBCS TIOHATTS «3JIICHE YXUJICHHS», TIIyMauyeHHsI KOTO PO3MIIIEHO y MPUMITII
no cr.164, cmoinpHe anms 000X BUIIEBKa3aHUX HOpM. Y cT.166 «3micHe
HEBUKOHAHHS OOOB’SI3KIB MO JNOMISAY 3a AUTHHOKO a00 3a 0co000, HIOA0 SKOi
BCTAHOBJICHA OMiKa ab0 MIKIYyBaHHS MICTUTHCS MOHSTTA «3JIICHE HEBUKOHAHHS,
3aKOHO/IaBYC TIIYMaueHHS SKOTO BiJICyTHE.

Takoxx Tpu HopMmu po3MmimieHo y Pozmgini XV «31mo4umHH  mpoTH
npaBocyas». Y 4.l ¢1.390 «YxunmeHHs Bix BiOyBaHHS IOKapaHHS Yy BH/II
OoOMEXKEHHSI BOJI Ta y BHUJI MMO30aBIICHHS BOJI» MEpeN0ayeHO MOHSTTS «3JiCHE
yXWJIEHHSA BiJl poOiT», a y cT.391 «3micHa Hemokopa BUMOTaM aaMiHiCTparlii
YCTaHOBU BUKOHAHHS MTOKAPaHb)» — IMOHATTS «3JIiCHAa Herokopay. A 3 mumas 2018 p.
3akoHonaBenb MomoBHUB KK VYikpaiHu 1me oHiI€l0 HOPMOKO y CKJIaal SKOI €
«3IicHICTEY — cT.389-2 «3micHe yxujeHHd ocoOu Bia BiIOyBaHHS
aJAMIHICTPATUBHOTO CTSTHEHHS Y BUIl CYCIUIBHO KOPUCHHUX POOIT», IO MICTUTH
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TaKe MOHATTS K «3JIICHE YXHJICHHSD TIIyMAu€HHS SIKOTO 31HCHEHO Y MPUMITII 0
wiei crarTi !

Sk 6aunmo, y ynHHOMY KK YKpainu Bcl TEpMiHHU, IO CTOCYIOTHCS «3JTICHOCT
XapaKTePU3YIOTh CIIOCOOM BYMHEHHSI 3JIOYMHHOTO JISTHHS, MPU 4YOMY OLIBIIICTh —
YOTHPH CKJIAN 3JI0YMHY, TIEpe10avarOTh TaKe JISTHHS SIK «3JTICHE YXUICHHS.

Ha migcTaBi mpoOBENEHOTO 1CTOPUKO-TIPABOBOTO JOCIHIIKEHHS TIOHSITTS
«3JICHOCTI» Yy MaM’ATKaX BITYU3HAHOTO KPUMIHAIBHOIO 3aKOHOJABCTBA, MOXKHA
BUOKPEMUTH HACTYITHI ICTOPUYHI MEP10JIH ii 3aCTOCYBaHHS:

1) 3 yaciB mii «Pycbkoi mpaBmuw» A0 HAOyTTS YMHHOCTI YJIOKEHHSM PO
MoKapaHHs KpUMiHAJIBHI Ta BumpaBHi y 1845 p. [lpomy mepiogy XapakTepHO
MOCTYIIOBA TpaHCc(opMaItist TEPMIHIB, TOX1THUAX BiJ] TIOHSTTS «3JI0%»: «3JIHN, «3TOI»,
«GJICTH» TOLIO, SIK MEPEAYMOBH MOSIBU «3JIICHOCTD Y TEKCTI KPUMIHATBHOTO 3aKOHY;

2) TepMiH Aii YJI0XKEHHS MpOo MOKapaHHS KpUMiHAIbHI Ta BUMNpaBHi 1845 p.
XapakTepHUM IS I[LOTO MEPIOAY € TMOSBA «3TICHOCTI» y TEKCTI KPUMIHAIBHOTO
3akoHy. [Ipu YoMy, y po3risigaHOMy HOPMATMBHOMY aKTI TEPMIH <«GIICHUI» Y
MOPIBHSIHHI 3 1HIIMMHU, [0 MOXOJSTh BiJ MOHSATTS «3710», OYB MaJOBXXHUBAHUM: Y
JIBOX BHITaJKax HOTO BXKHUTO JJII XapaKTEPUCTHKHU CyO’€KTa 370YUHY («3TiCHHIA
KJISITBOIIOPYITHUK» Ta <«3JICHUUW OOpXKHUK»); y OJHOMY BHUNAIAKy — IS
XapaKTepUCTUKU CHOCOOY BUMHEHHS 3JI0YMHY, K O3HAaKW 00’ €KTUBHOI CTOPOHHU
(«3nicHM 0OMaHy);

3) Big po3poOku Kpuminampaoro Ymoxenus 1903 p. mo 1917 p. ¥V neit
nepioJ KUIbKICTh TEPMIHIB, $IK1 MOXOMSTh BiJ MOHATTA «3JI0» OYyJIO CYTTEBO
CKOPOYEHO, OCKUIbKM 3 TEKCTY KPUMIHAJIBHOTO 3aKOHY OYJIO BHJIyYEHO TEPMIHU
Kl MarOTh €MOLIHE 3a0apBJICHHS Ta HOCATh OLIHOYHHWI XapakTtep. TepMiH
«BJICHICThY» Y BHWIICHA3BAHOMY JDKEpeNll KPUMIHAJIBHOTO TIpaBa B3araji He
BUKOPHCTOBYBABCH,

4) mepiog TaK 3BaHOTO HEKOJU(PIKOBAHOTO PO3BUTKY KPUMIHAIHLHOTO
3akoHOJaBCTBa 3 1917 mo 1922 poku. ¥ HOPMATHBHUX aKTaX I[LOrO MEPioy IITHMPOKO
BUKOPUCTOBYBAINUCH TEPMIHM Ta TEPMIHOJOTIYHI 3BOPOTH, IO MOINIM MiJIsraTH
PO3IIMPEHOMY TITyMaueHHIO a00 Maii eMolliiHe 3a0apBIICHHS, 30KpeMa 1 «3ITICHICThY;

5) nmepiog unHHOCTI KK YCPP 1922 p. no 1927 p. OcobauBicTIO LIBOTO
nepiogy € Te, MO Mig Yac Koau@ikamli BITYM3HSHOTO KPUMIHAJIBHOTO
3aKOHOJIABCTBA TEPMIHOJIOTIUHI 3BOPOTH, CKIIAJIOBOIO SKUX € TEPMIH «3JIICHICTBY,
3a ananoriero 3 KK PPOCP 6ynu BritoueHi 0 4oTupbox ctareit npboro KK YCPP;

6) nepion Big HaOyTTs ynHHOCTI KK YCPP 1927 p. mo 15 6epesns 1930 p.
XapakTepus3yeTbcsi THUM, 10 BHACIIOK PO3TOPTAaHHS Kypcy Ha YKpaiHi3alliio

! TIpo BHeCeHHS 3MiH [0 J€SAKUX 3aKOHOJABYMX aKTiB YKPaiHM INOJ0 CTBOPEHHS EKOHOMIYHMX IEPELYMOB JUIs
NOCWJICHHS 3aXMCTy IpaBa JUTHHM Ha HajexHe yTpumanus: 3akoH Ykpaimm Big 03.07.2018. URL:
https://zakon.rada.gov.ua/laws/show/2475-19#n59
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JIOBOT  yKpaiHCHKOI MOBH, BpaxOBYIOUM Te€, IO TEpMiHAM «3JIOCTHBINY,
«3JIOYMBIIIJICHHBIN» Ta «yMBIIUICHHBII» y POCIMChKINA MOBI BIJIIOBiIaB HA TOM Yac
TEPMIH «3JIOBMUCHUI» B YKpAiHCBKIA MOBI1, MOHATTS «3JICHICTHY» Yy TMEpIIii
penakiii KK YCPP 1927 p. He BUKOPUCTOBYBAJIOCH;

7) nepion Bix 15 6epesns 1930 p. no mputinarts KK YPCP y 1960 p. V ueit
yac TMosiBa KaTeropii «3JIICHICTb» y TEKCTl BITUU3HSIHOTO KPUMIHAIBHOTO 3aKOHY
00yMOBJICHA TaK 3BaHOIO «FAPMOHI3AIIEIOY, «3IUTTIM» YKPAiHCHKOI Ta pOCIMCHKOI
MoB. Xoua y KK YPCP 1927 p. «3nicHicTh» Oylia ManomoOIIMPEHO0, BKUBAIACH
aume 'y OcoOnuBiii #oro YacTWHi, OpOTE Y MiA3aKOHHUX HOPMAaTUBHUX
JOKYMEHTaX Ta aKTaxX Y3arajibHIOIOYOro CYJOBOIO TIyMayeHHs, SKi Oynu
00OB’A3KOBUMM [JIsl  3aCTOCYBaHHS, pO3IJsAaHe TMOHATTA OyJlIo JOCUTh
IMPOKOBXUBAHUM Ta HE MiI1aBajIOCh OJTHO3HAYHOMY TIyMaueHHIO;

8) mepioa yunHocti KK YPCP 1960 p. y 1961 — 2001 p.p. V ueit yac
HNOHATTS «3JICHOCTD» BHUKOPHUCTOBYBAJOCh HaMOUIbIIE 3 YCIX BITYUZHAHHUX
HOPMATUBHUX TaM’SITOK KpUMIHAJILHOTO TipaBa. [Ipu yomy He Tutbku y OcoOauBiii
YaCTHHI Y SIKOCTI KOHCTPYKTHMBHOI O3HaK{ 3JI0YMHIB, aje i y 3arajibHiil 4acTuHI
LbOTO KOJEKCY;

9) nepioa npuitasaTTs ynHHOro KK Vkpainu 3 2001 p. no TenepimiHbOro
yacy, IO XapaKTepHU3yEThCA HASBHICTIO MOHSATTS «3JIICHOCTD» y HOpMax JIMIIE
Oc00JIMBOT YaCTUHU Y AKOCTI KOHCTPYKTUBHOI O3HAKH 3JI0UMHIB.

ToOTo ciifg KOHCTAaTyBaTH, 1O MICIs NepuIoi cBoeil nosBu y 1845 p., HasBHI
JIBa TEPIOJH, KOJU <«3JTICHICTE» OyJI0 BHKJIIOYEHO 13 TEKCTYy KPUMIHAIBHOTO
3aKOHY, TIpOTe€ 1i BIJIHOBJIEHHS MOKHAa TIOSICHUTH  KaJIbKyBaHHSM 3
POCIMIChKOMOBHOTO BIJIOBITHUKA «3JIOCTHOCTR» y XOJi Tipouecy yHidikaii
YKPaiHCBKOI Ta POCIMCHKOI IOPUIUYHOI TEPMIHOJOTI], a SKIIO TOBOPUTH TOYHIIIIE,
TO € PpEe3yJIbTaTOM CIPOIIECHHS YKpPaiHCbKOI TEPMIHOJIOTI] HUIAXOM OOpaHHs
TEpPMIHIB, SIKI HalOJIMXK4e 3a 3By4YaHHSIM BIAMNOBIAAIOTH pociiickkoMOBHUM. Ilpu
4oMYy 11€ 00YMOBJIEHO THUM, 1[0 Y CHUJTy CBOEI €MOIIHHOCTI Ta BIJICYTHOCTI YiTKOTO
MIPaBOBOTO BU3HAYEHHS <«3JICHICTH» MOTJIa OyTH JIEBUM I1HCTPYMEHTOM TIpHU
MPUTATHEHHI HEBUHHUX OCI0 JO0 KPUMIHAIBHOI BiIMOBIAAIBHOCTI, OCKIJIBKH OJHUM
13 11 OCHOBHUX MPUHIIMIIB Yy Ti NEep10au OyJia JOIIBHICTh, @ HE 3aKOHHICTb.

Takum 4YWMHOM, ICTOPHKO-TIPABOBHI aHaji3 BHKOPHUCTAHHS TEPMIiHIB
KaTeropii «3JIICHOCTI» y BITYM3HSHOMY KpPHUMIHAJIBHOMY 3aKOHOAABCTBI 1 MpaBl
CBIJIYUTB, IO MOIMPHU TPUBAIMI AOCBIJ Ta HE3BAXKAIOUM HA Pi3HI MEPIOAN PO3BUTKY
3aKOHOJIaBCTBA, Y SIKOMY BUKOPHCTOBYBAJIaCh «3JIICHICThY», MUTAHHS JOLULIBHOCTI
BUKOPUCTAHHS AaHAI30BAaHOTO TIOHATTS Y TEKCTI KPUMIHAIBHOTO 3aKOHY
3aJIMIIAE€TBCA OCTATOYHO HE BHU3HAYEHMM 1 TOMY TMOTpedye MOAANIBIIOrO
JIOCJIIIIKEHHS.
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1.3. 3apyOixkHuii 7oCBiA peryiaMeHTALIl KPUMIHAJIBHOI BIINOBIIAJIBHOCTI 32
3JI0YMHH, 03HAKOIO CKJIA/IIB IKMX € 3JIiCHICTh

Kpuminanene mnpaBo VYkpaiHM 3 METOK  JOCSTHEHHS  HaWBHIIOi
e(heKTUBHOCTI oro HopM, Ha AyMKy M.I. XaBpoHIOKa, IOBUHHO BpaxoOBYyBaTH BCI
HaWKpalll JOCITHEHHS €BPOMEHCHKOT 1 CBITOBOI KPUMIHAIBHO-TIPABOBOT JYMKHU Ta
3apyODKHOTO KPUMIHAJIIBHOTO 3aKOHOJABCTBA. Il 1[bOr0 BaXKJIMBO 3J1HCHIOBATH
KOMIApaTUBICTChKI (MOPIBHSUIbHI) JIOCIIDKEHHS 1 BMIJIO PO3MOPSKATHCS iX
pe3ysibTaTaMi Y 3aKOHOTBOPYIM MAISUIBHOCTI, a TaKOX MiJ Yac iHTepmperauii i
3aCTOCYBaHHS MOJIOXKEHD KPMMIHAIBHOIO 3aKOHOIaBCTBa, 2991,

[TopiBHsIBHUHN aHaNI3 3apyODKHUX Ta BITUM3HAHUX KPUMIHAJIBLHO-TIPABOBHUX
HOPM J03BOJISIE IEPEHHATH HalKpalle 13 3apyO1>KHIX 3aKOHOJABCTB Ta JIOKTPUHHU.
[Ipy 1bOMY OJHUM 13 3arajbHOBMU3HAHUX MDKHAPOIHUX MPUHIUIIB PO3BUTKY
HaIllOHAJIbHUX 3aKOHOJABCTB € TOBara JI0 HAI[lOHAJIBHUX IPABOBUX TPAIHUIIIN.
Takuit miAXig A03BOJSIE YHUKATH MPOCTOrO KOIMIIOBAaHHS MIDKHAPOJIHUX Ta
3apyOKHUX HOPM, a 3aII03WYEHHS MPOTPECUBHUX 1]IeH Ta TOJIOKEHB 3I1MCHIOBATH
B Y3rO/UKEHHI 13 CHCTEMOIO HalllOHAJIBHUX KPUMIHAJIBHO-IPABOBUX HOPM.
KpuminaneHe 3akoHOAaBCTBO KoJuiHIX pecityonik CPCP € HalG1ab1 01M3bKUM
3a 3MICTOM JI0O KPUMIHQJIBHOTO MpaBa YKpaiHu, aJke MpOoTiIroM XX CTOMITTS Ha
teputopli PansHcbkoro Coro3y 3aKOHOAABCTBO (OpMyBajocs 3a €IUHUMU
npasunamu, 15]2. TepMiHOJIOTIS KPUMIHAIBHOTO 3aKOHOAABCTBA peciybnik CPCP
TakoXX (popMyBasiach 3a €IMHUM 3pa3KoM, TOMY CJIOBOCIHOJYYEHHS 3 TEpPMIHAMHU
KaTeropii «3J1CHICThY OyJi po3MillleH] Y Aucno3uiisx Bianosianux HopMm KK.

I nmume npununenHs icayBanuss CPCP cTBopmiio yMOBHU Uil CaMOCTIHHOTO
PO3BUTKY KPUMIHAJIBLHHMX 3aKOHOIABCTB MO0 KOJMUILIHIX pecnyoik, 15]°.

Sx npaBunbHO 3a3Havyae O.b. [BOuKiH, IO HE3Ba)XalOUuW Ha HASBHICTh
paHillle €IUHOr0 KPUMIHAJIBLHOTO 3aKOHOJIABCTBA, HOPMATHMBHI aKTU KpaiH
koiuimHboro CPCP He MICTATh MOBHICTIO CXOXHX Mk coboto crateit KK.
HesBakatoun Ha OnM3bKI 32 CTPYKTYpPOIO HOPMH, BOHHU JOMOBHEHI PI3HUMHU
KBaJl(DIKyIOUMMH O3HAKaMH, BKa3iBKamMH Ha (OpMH BHHH, MOXJIMBI MOTHBHU
37I04MHY, pi3HI caHkiii. OgHaK came Taki po30DKHOCTI JO3BOJISIIOTH 3HAXOJUTH
HAMOUTBII [1€BI BapiaHTU pePOpPMYyBaHHS KpPUMIHAIBHO-IIPABOBUX HOPM, SIKE

! XaBponrok M.I. HaykoBe 0CMHCIIEHHS ITPaBOBOi JOKTPUHHU Ta KPUMIiHAIBHOTO 3aKOHOJABCTBA 3apyOikHHUX KPaiH.
Bicnux  Acoyiayii  xpuminanvnoeo npaeéa Ykpainu. 2013. Ne 1 (1). 298-347 URL: http://nauka.jur-
academy.kharkov.ua/download/visnik yg/1/17.pdf.

2 I'pomeupkuit B.JO. Crazii BYMHEHHs 3104YMHYy Ta JOOpPOBiIbHA BiIMOBAa 33 3aKOHOJABCTBOM HOCTPAASHCHKHX
nepxaB. Bicnux Acoyiayii kpuminansroeo npasa Yxpainu. 2018. Ne 2 (11). 15-48 URL: http://nauka.nlu.edu.ua/wp-
content/uploads/2018/12/02_Grodetskiy.pdf.

3 I'pomeupkuii B.JO. Crazii BUMHEHHS 31049MHY Ta JOOPOBLIBHA BiIMOBAa 3a 3aKOHOAABCTBOM IIOCTPAISHCHKHX
nepxaB. Bicnux Acoyiayii kpuminansroeo npasa Yxpainu. 2018. Ne 2 (11). 15-48 URL: http://nauka.nlu.edu.ua/wp-
content/uploads/2018/12/02_Grodetskiy.pdf.
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HEMOXJIMBO YSBUTH 0€3 BpaxyBaHHS pe3yJbTaTiB MOPIBHSIbHO-IIPABOBHUX
JOCTIKEHD Y 00J1aCTi KpUMIHAJIBHOTO 3aKOHOAaBCTBa, 13171,

ToMy nmocuTh BaXIWMBUM, Ha Halmly JIyMKy, € aHami3 TEeHJEHIIN
BUKOPUCTAHHS TEPMIHIB KaTeropii «3JICHICTb» y UYMHHOMY KPUMIHAIBHOMY
3aKOHOJIaBCTBl TOCTPaAsHChKUX JnepikaB: kpain-uieHiB CHJI, bantii, I'py3ii Ta
TypkMmenictany. Chif 3a3HaudTH, MO0 HAMU JOCTIIKYBAJIUCh POCIHCHKOMOBHI
penakilli TEeKCTIB KPUMIHAJIBHUX KOJEKCIB TOCTPaJsHCBKUX KpaiH. €auHe
BukItoueHHs1 cTaHoBUTh KK JIMTOBCHKOI pecryOsiki, OCKUIBKH YMHHA peaKilis
uboro KK nocrymnna numie mMTOBChKOK MOBOIO.

s movarky mpoananizyemo unHH1 peaakiii KK kpain-unenis CHJI. Tak,
KK A3zepbaiimxancbkoi pecny6itiku 0yiio npuiiasaTo 30 rpyaas 1999 p. 1 BiH HaOyB
yrHHOCTI 1 BepecHs 2000 p., 3aminuBim nonepeaHii KK Azap6aitmxkancekoi PCP
1960 p.

MoxHa BIAMITUTH 3HA4YHY CXOXICTh TosiokeHb KK A3zepbaiimxaHChKoi
pecmy0Ouiku 3 Oararbma mpunucamu MogenbHoro KpuMiHaabHOTO KOIEKCY IS
kpain CHJI?, skuii peKOMEHIyBaB BUKOPUCTOBYBATH MOHATTS «3ICHICTE» K Y
3aranbHiii, Tak 1 y Ocobnusiit vactuni KK xonummnix pecrny6aik CPCP.

Tomy y KK A3zepOaiimkaHchkoi pecrmyOniky, 30KpeMa, JOCUTh IIUPOKO, Y
I’ SITK HOpMaX, BXKUBAETHCS TaK 3BaHA KPUMIHAIbHO-BUKOHABYA BiAMOBIIANBHICTD,
110 TICHO MO€IHAHA 3 KaTETOPI€r0 3TICHOCTI.

Tak, y cr. 47.3 (c1.47 «I'pomaaceki poOOTH») mepeadadyeHo Mpoueaypy
3aMIHA TPOMAJCHKMX pPOOIT Ha OLIbII CYBOPHUN BHUJA IOKapaHHS «y BHUMIAIKY
37ICHOTO YXWJICHHS 3aCy/PKEHHUM JI0 IbOTO TOKAapaHHSA BiJ BUKOHAHHS JaHUX
poGiT» 3.

Jlis 3’siICyBaHHS 3MICTY TMOHSTTS «3JICHE YXHWJICHHS» CIIiJl 3BEPTATUCH IO
ct. 39 Konekcy AsepOaiimkancbkoi PecrnyOniku 1po BHKOHAHHS TOKapaHb
«3micHe yXWJIGHHS BijJ BiIOyBaHHS TIOKapaHHS Yy BHUJI TPOMAJCHKUX pPOOITY,
BIIMOBIHO JO SIKOi 3aCy/DKEHHUMHM, KOTpP1 3JIICHO YXWJISIOTHCSA BIiJ BiAOyBaHHS
MOKapaHHs, CIIiJ] BBAXATH HACTYMHUX OCIO: THX, SIKI HE BUMIIUIM Ha TPOMAJICHKI
po6oTu Oibllle JBOX pa3iB HAa TUXKIEHb; TUX, AKI HOPYIIWIH OljbIlie JBOX pa3iB Ha
THXKJIEHb TPYJIOBY IUCHMIUIIHY Y MICHUAX BiJOyBaHHS IOKapaHHSA, THUX, SKI

! HMpouknn A.b. CpaBHeHMe HOpM 00 YrOJOBHOH OTBETCTBEHHOCTH 3a BBIHECEHHME CYABbAMH 3aBEIOMO

HENPaBOCYAHBIX pElIeHni B 3akoHoAarenbcTBe Poccun m ctpan CHI'. Matters of Russian and International Law.
2015. Ne 10. 123-135.

2 MogenbHBIH  yTOJIOBHBIA KOJEKC I TocyaapcTB — yuacTHukoB Coapyskectsa HesaBucumbix [ocymapcts:
PEeKOMEH/IaTeNIbHbII 3aKOHOIAaTEIbHBIN aKT: NPUHST NOCTaHOBIEHHEeM MexmnapiaaMeHTCKoH AccamOiien rocyjapcTs
— yuactHukoB  CopgpyxkecrBa  HesaBucumbix  Tocymapcts 17 despans 1996 1. //  URL:
http://www.iacis.ru/data/prdoc/019.rar

3 Vronosmblii  kozekc Asepbaiimkanckoii Pecry6nukn. Oduumanbueiii caiit Tocymapcreennoro Komurera
AszepOaiimxanckon PecniyGnuku 10 [Tpobnemam Cemby, Kenmun u JHeteii. URL:
http://scfwca.gov.az/ru/page/mecelleler
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IIEPEXOBYIOTLCS 3 METOIO He BiaOyBarth mokapanus '. ToOTO y mepummx JBOX
BUMAJKAX <«3JICHICTb» IMOB’SI3y€TbCS 3 IOBTOPHICTIO BYMHEHHS IEBHOTO
MOpyIICHHSI. Y TPEThOMY BHUIIAJKYy TMPABO3aCTOCOBIIO OyJie CKJIQIHINIE: CIiJ
3’SCOBYBaTH CYTHICTh TOHSTTS «IEPEXOBYBaHHs» (MIPOKUBAHHSI HE 3a MiCIIeM
MPOMHUCKHU?), a TaKOXX TPHUBAJICTh TaKOrO TMEPEXOBYBaHHsA, II0OO0 BOHO CTajo
«3aicaum». KpiMm toro, Tpeba T0BOJIUTH CIICIialbHy METY TaKOro MepexoBYBaHHS
— He BIIOyBaTH TMOKapaHHS y BHUJI T'POMAJCHKUX poOIT. 3acymkeHa ocoba MOXKe
3MIHUTH MICI€ TPOKHUBAHHA Yy 3B’SI3Ky 3 KOH(IIKTOM Yy CIM’1 1 HE BCTUTHYTHU
MOTIEPEIUTH TIPO 1€ OpTaH, 10 BUKOHYE TaKe TTOKapaHHS.

Cxoxwuii mpunuc MicTuthesi y cT.49.3 (c1.49 «Bumpashi poboTm»), 10
nepeadavyae Taky 3aMIHY «y BHUIQJAKy 3JIICHOTO YXWJICHHS BiJl BiJOyBaHHS
TIOKapaHHs 0CO000, 3aCyKEHOI0 0 BUIIPABHHX pobiT» 2. Ilporte, ToymadeHHs
«3JICHOTO yXWJIeHHs)» 3akoHodaBenlb He HamaB HI y KK, Hi y Koxekci
A3zepbaitmkaHcbkoi PecriyOiku mpo BUKOHAHHS ITOKapaHb.

3 anam3y c1.51 «3axomu CTATHEHHS, IO HAKJIAAIOTHCS BUKOHABYUMH
YUHOBHUKAMH T10 BIJHONIICHHIO CTOCOBHO 3aCy/DKCHHMX JO TOKapaHHS y BHII
BUIIPaBHUX POOITY», BUIIMBAE, 1110 3TICHUM YXUJICHHSA 3aCy/DKCHUX BiJ BIIOYBaHHs
TaKOTO BUIY MOKapaHHs OyJie BU3HAHO Y TOMY pa3i, KOJIM TIepe IIUM 3aCyIKEHOTO
Oysi0 O(IIiHO TMOMEpPeKEHO 3a YXWJEHHs Bl BiIOYBaHHS IOKapaHHS PO
MOXJIMBICTh 3aMIHM HEBIJI0OYyTOI YaCTUHU BUIIPABHUX POOIT MOKapaHHSM Yy BHU/II
oOMesxeHHs BoJIi a00 1030aBICHHS BOJI Ha IIEBHUI CTPOK . AJle, IO CJIiJ| BBaXKaTH
YXUJICHHSIM BiJ B1IOYBaHHSI BHUIIPABHUX POOIT Ta TEPMIH [ii MOMEPEIKEHHS Y
TEKCTI 3aKOHY HE PO3KPUBAETHCS.

VY 2017 p. micuieBHil 3aKOHOIaBELlb BHIC CYTTEBI 3MIHU JI0 IOKapaHHs y BHI
obmexenHst BoJii. Ha choromni Takuii Buj mokapaHHs, BiAmoBigHo a0 cT.52-1 KK
A3zepbaiipkaHChKO1 pecnyOIIiKY MOJIArae B yTpUMaHHI 3aCyKEHOTO M1 HarJIsA0M
HE Yy CHelIaJIbHUX yCTaHOBAax, a M0 MICII0 MPOKUBAHHSA O€3 MOBHOI 1301111 BiJl
CYCHUJIbCTBA, 3 00MEXEHHSIM TIpaBa Ha BUX1J 31 CBOT'0 KUTJIOBOTO MPUMIILIEHHS a00
MEX MEBHOI TepuTOpii MOBHICTIO a00 y BU3HAa4YEHHI nepion vacy. A y cr. 52-1.5.
nepeadaveHo 3aMiHy HEBiIOYyTOi YaCTHMHU IHOTO MOKapaHHS MO030aBJICHHSIM BOJI
Ha TMEBHUI CTPOK y pa3i «PeryJsIpHOTO ad0 3JIICHOTO YXWJICHHS 3aCY/KCHUM BiJl

! Kopmeke Asep6aiimkxanckoii PecryOnuky o6 MCHONHEHWM HaKa3aHWi (yTBepkIeH 3aKOHOM A3zepbaiiiKaHCKOM
Pecry6mmukm ot 14 uronst 2000 roga Ne 908-1Q) (¢ usmenenuamu u dononnenuamu no cocmosanuio na 03.05.2019 2.).
URL: https://online.zakon.kz/Document/?doc_id=30420206#pos=392;-55

2 VronosHelii kozmekc AsepOaiimkanckoit Pecny6Gmuku. Oduuumanshbii caiit Tocynapcrsennoro Komurera
AszepOaiimxanckon PecniyGnukn 1o ITpobnemam Cemby, Kenmun u JHeteii. URL:
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BMKOHAHHSI BCTAHOBJIEHHMX CYZOM 000B’si3KiB»!'. ToOTO 3aKOHOZABENH PO3Pi3HIC
MOHSTTA «PETYJISIPHICTb» Ta «3IICHICTHY», POTE y YOMY MOJISATAa€ Taka pi3HUIIST HE
HOSICHIOE.

3HOBY HEOOXIAHO 3BEpPTATUCH JI0 MOJIOKEHb KPUMIHAJIBLHO-BUKOHABYOTO
3aKoHOJaBcTBa. Tak, BiAmoBimHO 10 cT. 51-7.6. Komekcy A3zepbaiiikaHChKOL
PecniyOniku 1po BUKOHAHHS TOKapaHb «3JIICHUM YXWJICHHSM BiJI BUKOHAHHS
MOKApaHHS Y BUIJISIII OOMEXEHHSI BOJII BBAKAIOTHCS HACTYITHI JiSIHHS: 3aIUIICHHS
3aCy/P)KEHUM MEX BCTAHOBJICHOI CYJIOM TepUTOpii 0Oe3 03BOJIy; BiAMOBa
3aCy’)KEHOTO BiJl HOCIHHSI €JIEKTPOHHOTO 3aco0y Harjsiay, WOTO MOIIKOKEHHS
a00 mpHBeIeHHS B HEIPUAATHICTD 1HIIUM CIIOCOO0M, a00 HOro HEOOCITyTOBYBaHHS
JUI. YTPUMaHHS B poOOYOMY CTaHi; 3aJIMIICHHS 3aCy/PKEHUM MICLS TTPOKHUBAHHS
Ha TepMiH Ounbiie 10 quiB 0€3 103BOMy, nepeadadeHoro cr.ct. 51-3.3 umu 51-3.6
bOro KojJekcy». ToOTo 3akoHOJaBellb 3aCTOCYBaB IIJAX1J JJIs BU3HAYCHHS
«3JIICHOCTI» 3a JIONOMOTOI0 YITKOTO MEPENiKy BUAIB MOPYLIEHb YMOB BiIOYBaHHS
nokapaHHs. [HIM X MOpyIIEeHHS y pa3i iX HEOJHOPAa30BOTO BUYMHEHHS HAOYBaIOTh
O3HaK HE 3JIICHOCTI, a peryispHocTi. lle, Hampukiaa, HesBKa 10 OpraHy, sIKAN
KOHTPOJIIOE€ BUKOHAHHS MTOKapaHHs, 0€3 MOBAKHUX MPUYUH MPOTATOM 3 JHIB MiCIIA
OTPUMaHHS MHCHMOBOTO TMOBIAOMJICHHS BHKOHABYOTO YMHOBHHKA MPO SIBKY IS
peectpanii B IIsAX BiIOyBaHHS TOKapaHHsS BIANMOBIAHO 10 cT. 51-7.2.1. A
BIJIMOBIIHO A0 CT.51-7.5. peryiasipHUM HEBUKOHAHHSM OOOB'S3KIB BBAXKAETHCA
BUMHEHHS O0CO0010, sIKa OJepKaja JOoraHy 3a YXWJCHHS BiJl BHKOHAHHSA
MOKJIAJICHNX Ha HBOTO OOOB'SA3KIB, JiSHB, INepeadadeHux crarrero 51-7.2 1mporo
Kozekcy, e aBa pasu NPOTAroM pokKy 2. MOKHA NPHUIYCTUTH, IO y IBOMY
BUIAKY PETYJISIPHICTh MA€ 03HAKH CUCTEMATHUYHOCTI.

A mpu 3actocyBanHi cT.71 KK AsepOaiimxancbkoi Pecry6miku
«CkacyBaHHsI YMOBHOIO 3acCy/KEHHA a0o0 TPOJOBXKEHHS BHUIIPOOYBaJIbLHOTO
CTPOKY» 3HOBY CIIiJT PO3MEXOBYBATH «3JIICHICTB» Ta «CHCTEMAaTHYHICTH». Tak,
BIJIMOBIJIHO J10 ¢T.71.3 cya MOXe cKacyBaTM YMOBHE 3aCy/KEHHSI Ta HalpaBUTU
3aCy/PKEHOro /il BiIOYBaHHS MPU3HAYEHOTO TOKApaHHS «y  BHUIAJKY
CHUCTEeMAaTUYHOro a0o0 3JICHOIO HEBUKOHAHHS YMOBHO 3aCy[KEHUM Ha MpOTs3i
BUIIPOOYBAJILHOTO TEPMIHY MOKJIAJACHUX Ha HHOTO CYJIOM 00OB’S3KiB, y TOMY YHUCIII
BIIMOBH BiJI HOCIHHSI €JIE€KTPOHHOTO 3aco0y Harjsiay, WOro MOMIKOJKEHHS abo
NPUBEICHHS 1HIIMM MIIIXOM Y HENpUIATHUM JUIsS eKCIUTyaTalii craH, abo

! 3axon Asepbaiimkanckoit Pecry6muxu ot 20 okra6ps 2017 roma Ne 816-VQD. rasera «Aszepbaiimkan» oT 9
Hos10pst 2017 roxma, Ne 247.

2 Koneke Asepbaiijukanckoil Pecniy6inku 06 MCHONHEHMH HakazaHuil (yTBepikaeH 3akoHoM AsepOaiimxaHcKon
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HeOoOCIyroByBaHHsI LLOTO 3aco0y A yTpUMaHHAS y poOodomy crai» '. 3
TIIyMa4eHHs I[i€] HOpMU BUILTUBAE, 110 BULIETIEPETIUCHI BUAU MOPYLICHb, SIK1 HE €
BUYEPITHUMHU, MOXYTh OyTH BIJHECEH1 K O O3HAK «3JIICHOCT», TaK 1 JI0 O3HAK
«CHCTEMATHUYHOCTI», IO YCKJIAJHUTh POOOTY MpaBo3acToCcoBIs. ToOTO HOpMa
KPUMIHAIBHOTO TIpaBa HE HAJa€ YITKOTO pO3’sSCHEHHS, SIKE€ TOPYIICHHS €
«BIIICHUMY», a IKE «CUCTEeMAaTUIHIM).

[ y mpoMy BUIAQAKY CIi 3BEpTATUCh [0 KPUMIHAIBHO-BUKOHABYOTO
3akoHO/AaBcTBa. BiamosigHo 1o cr. 182 Koaekcy AsepOaiimkancbkoi Pecry0miku
Opo  BUKOHaHHS  TMOKapaHb  «BiamoBigaNbHICT  YMOBHO  3aCy/DKEHHUX»
«CHCTEeMAaTHYHUM  HEBUKOHAHHSM  TIOKJIQJACHUX OOOB’SI3KIB  HA  MPOTA31
BUIIPOOYBAILHOTO TEPMiHY BBAXKAETHCS HEOIHOPA30BE HEBUKOHAHHS 3aCYIKEHUM
IPOTATOM POKY IOKIaIE€HMX Ha HBOro 000B’s3KiB» 2. TOOTO HEOAHOPA30BMM
MOXKHa BBa)KaTH 1 TIOBTOPHE BUWMHEHHS TOPYIIEHHS, alié Take TIyMayeHHS
CHUCTEMAaTUYHOCTI CYNEPEUUTh IOJOKEHHSAM Teopli IpaBa, IO PO3YMIE I
TOHATTSAM «CHCTEMATUYHICTEY, BANHEHHS JisIHHS HE MEHIIE TPhOX pasis , ¢. 21] 3.
TnymaueHHsT «371ICHOCTI» MICTUThCSA y CT.182.5, BIAMOBITHO 10 SKOi 3aCyPKEHUN
BBAYKAETHCSI TAKUM, IO 3JIICHO YXWISAE€THCS BiJl BUKOHAHHS MOKJIAJICHUX HA HHOTO
000B’A3KIB SKIIIO MOr0 MICII€3HAXO/KEHHS HE BCTAHOBIIEHO IOHAJ JIECATh A10, a00
BIJIMOBJISIETHCA BiJl HOCIHHSI €JIEKTPOHHOI'O 3ac00y Harjsay, He OOCIyroBye Iiei
3aci0 JJIsg yTpUMaHHS Y poOOYOMY CTaHi, MOIIKOAUB 3aci0 €JIeKTPOHHOIO HAIJISTY
a00 iHIIMM YMHOM NpUBIB Horo y HempuaaTHuii cran®., ToOTO KpUMiHAIBLHO-
BMKOHABYa HOpMa BifHOCHUTH mepenivyeni y ¢1.71 KK mopymennst 1o «31icHOCTI»,
TONII K caMa KpUMIHAJIbHO-TIPaBOBa HOpMa HE BHUKJIIOYAE iX BIAHECEHHSA [0
«cucteMaTH4HOCT». ToMy y LbOMY BHIAIKy CJiJi KOHCTaTyBaTW HAasBHICTh
CYIIEPEUYHOCTEH MK HOPMaMH PI3HUX raiy3ed mpasa, 10 MOXYTh yCKJIaJHIOBATH
poOOTY IIPaBO3aCTOCOBHHUX OPTaHiB.

VY c¢1.76 KK A3sepbaiimxancbkoi PecnyOiiku, 10 perjiaMeHTye YMOBHO-
JIOCTPOKOBE 3BUIBHEHHS BiJ BiJOYBaHHS TOKapaHHS, 3aKOHOJABEI[b 3HOBY
BUPI3HSE TEPMIHU «PETYJISIPHE YXUIICHHS» Ta «3JIICHE YXUJICHHs». Tak, BIAMOBITHO
n0 cT. 76.6.1 BuIeHa3BaHOI HOPMH SKIIO Ha MPOTA31 HEBIAOYTOI YacTHHU
MOKapaHHS 3aCy/DKEHUN «PETyJsIpHO, abo0 3JICHO YXWJSBCS BIJl BUKOHAHHS

' Vronosuelii kogexc AsepOaiimxanckoil Pecny6muku. Oduuuanbebii caiit [ocymapcrsenroro Komwmrera

A3zepOaiixaHCKOH Pecrryonmkm 1o [Ipobaemam CewmbH, Kenmnuu u Jleretit. URL:
http://scfwca.gov.az/ru/page/mecelleler

2 Konekc Asep6aiimxanckoil PecryOnuku 06 HMCIIOJHEHMH Haka3aHHi (yTBEpKIeH 3aKOHOM AszepOaiiikaHCKOi
Pecry6umkn ot 14 utonst 2000 rona Ne 908-1Q) (¢ usmenenusamu u donoanenuamu no cocmosinuio na 03.05.2019 2.).
URL: https://online.zakon.kz/Document/?doc_id=30420206#pos=392;-55

3 E¢pemor M., Kykmukos H., ®ponos E. HeoJHOKPAaTHOCTh, CUCTEMATUYHOCTL M COBEPLIEHHE MPECTYIUIEHUH B
Buze npomsicna. Cos. ocmuyusa. 1961. Ne 13. 21-22.
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00O0B’sI3KIB, TMOKJIQJCHUX Ha HBOTO CyJAOM TMpU 3aCTOCYBaHHI YMOBHO-
JIOCTPOKOBOT'O 3BUIBHEHHS, Y TOMY YHMCI1 BIAMOBHBCS BiJ HOCIHHS €JIEKTPOHHOTO
3ac00y HarjisAy, MOLIKOAMB MOro abo MPHU3BIB IHIIUM HUIAXOM y HENPUAATHUN
JUIS eKCIUTyaTalli crtad, abo He oOCiIyroByBaB Il 3aci0 il yTpUMaHHS Y
poOouomy cTaHi, a0 BUMHHMB MOPYIIEHHS I'POMAJCHKOrO MOPSJAKY, 3a AKE Ha
HbOro OyJi0 HaKIaJCHO aJIMIHICTpaTUBHE CTSATHEHHs, CYyJI 3a TOJaHHSIM
YIOBHOB@XEHUX OpPraHiB MOXE CKacyBaTH YMOBHO-JOCTPOKOBE 3BUIBHEHHS 3
YXBAJICHHSAM DilleHHs PO BUKOHAHHSA HEBiAOYTOI YacTMHM IOKapaHHs»'. 3
TIIyMa4yeHHs 1[i€] HOPMHU TaKOX BHUIUIMBAE, IO BUILIENEPETIYeHI BUAMU MOPYLICHb,
AK1 HE € BUYEPITHUMHU, MOXKYTh OyTH BIJIHECEHI SIK 10 O3HAK «3JIICHOCTI», TaK 1 JI0
O3HAaK «PETYJSIPHOCTI», a 1I€ HE COPUATHME YITKOMY 3aCTOCYBaHHIO J1aHOI HOPMH,
OCKUIBKM BIJICYTHE pO3’SICHEHHS, SIKE IIOPYLIEHHS € «pPEryJIsipHUM», a SKe
«3aicaumy». [Ipu yomy, y posrisHyTiil monepeanso cT.71 KK AzepOaiikanchkoi
PecnyOmiku CX0XKy CHUTyaIlil0 MM PO3TJISIaIu 11010 CIIBBITHOIICHHS «3JIICHOCTI»
Ta «CUCTeMaTUYHOCTI». [Ipore BimMiHHICTH Tosisirae y Tomy, mo 1y Kogekci
Azepbaiixancekoi PecriyOiiku mpo BUKOHAHHS MOKapaHb TaKOK BIJCYTHE TakKe
pO3’SICHEHHSI.

TakumM uwmHOM, CIIJ KOHCTaTyBaTH, IO IPaBOOXOPOHHUM OpraHaM
AzepbaifpkaHy TIpH 3aCTOCYBaHHI BHUIIEPO3MVIIHYTHX HOPM 3arajbHOi YaCTHHU
KK 10BOIUTHCS PO3MEKOBYBATH «3JIICHICTHY» K Bl «CUCTEMATHYHOCTI», TaK 1 BiJl
«pEryJIIpHOCTI», a OCTAaHHI JIBl KaTeropii 1 MDK €000, LI0 HABPSA CIpUsiE
YITKOMY 1 IPaBUJILHOMY 3aCTOCYBaHHIO 3aKOHY.

VY Ocobnusiii yactuni KK AszepOaiimkancbkoi PecriyOniku YMHHOIO € JUIe
OJIHA HOpMa, JI€¢ BUKOPUCTOBYETHCS KaTETOPIS «3MICHOCTI». Tak, MHUCIO3HIII0
c1.306 «HeBukoHaHHS BUPOKY, MOCTAHOBU CyJy ab0 1HIIOIO CYAOBOTO aKTy»
BUKJIQJICHO HACTYITHUM YWHOM: «3JIiCHE HEBUKOHAHHS PIIICHHS, BUPOKY, YXBaJH,
ocTaHOBH a00 HaKa3y CyAdy, 0 HaOyJIM YMHHOCTI, a TaK CaMO MEePEIIKOKAHHS 1X
BMKOHAHHIO»?. Y IIbOMY BHUIIAJKy IPaBO3aCTOCOBYMM OpIraHaM CIIij 3’sCOBYBaTH
3MICT MOHSTH «3JIICHE HEBUKOHAHHS» Ta «3JIICHE MEPEIIKO)KaHHA» Ta YUM BOHHU
BIAPI3HSAIOTBCA MDK COOOI0, OCKUIBKM Taki 3aKOHOJAaBYl pO3’SICHEHHS Yy
KPUMIHAIBHOMY 3aKOHI BIICYTHI.

Cnia takox Bim3HauuTH, o y 2012 p. 3akoHomaBenb A3epOailikaHChKOT
PecnyOniku BukiirounB 13 KK ¢1.176 «3micHe yxuaeHHs Bl yTpUMaHHA JiTed abo

! Komexc Asepbaiimxanckoii PecryGnuku 06 MCTIONHEHWM HakasaHuii (yTBepykieH 3akoHoM A3zepOaiipkaHcKoit
Pecry6mkn ot 14 utonst 2000 rona Ne 908-1Q) (¢ usmenenusamu u donoanenuamu no cocmosinuio na 03.05.2019 2.).
URL: https://online.zakon.kz/Document/?doc_id=30420206#pos=392;-55
2 Koneke Asepbaiijpkanckoil Pecniy6inku 06 MCHONHEHMH HakazaHuil (yTBepikaeH 3akoHoM AsepOaiimxaHcKon
Pecry6umkn ot 14 utonst 2000 rona Ne 908-1Q) (¢ usmenenusamu u donoanenuamu no cocmosinuio na 03.05.2019 2.).
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6arbKiB»'. BiAmoBigHo 10 i€l HOPMH BUPI3HAIOCH ABI (GOPMHU MiSHHS: «3JICHE
YXUJICHHS Mpalle3IaTHUX Ta MPalloduX OaThKIB BiJ CIUIATHU 3a PILICHHAM CYIy
KOIITIB Ha YTPUMaHHs HEMOBHOJITHIX JITE€H, a TaKk caMo Hempaie3gaTHUX ITeH,
K1 JIOCATJIM TOBHOJITTSD) Ta «3JIICHE YXWJIEHHS Npale3fgaTHUX Ta MPalioyux
JITeH BIJ CIUIaTH 3a PIMICHHSIM CYyAy KOIITIB Ha yTpUMaHHS Hempare3laTHUX
GaTbKiB»>.

OT1xe, MOXHa 3poOuTH BUCHOBOK, 1110 Y KK A3zepOaiimkancekoi Pecryoiiku
TEPMIHM KaTEropii «3JICHICTh» BUKOPHCTOBYIOTHCS TMEPEBAXKHO Yy 3arajibHii
YaCTHUHI MPH KOHCTPYIOBAHHI HOPM 3 KPUMIHAJIbHO-BUKOHABYOIO BiJAIMOBIJAIBHICTIO.
€1He TOHATTSA YU TIIyMAdyeHHs «3JIICHOCTD» BIIICYTHE, JUIs 3°SICYBaHHS 11 3MICTY
CJI1J1 3BEpTATUCh J10 HOPM KpUMIHAJIbHO-BUKOHABYOIO Mpasa. Lle, Ha Hally TyMmKy,
HABpSJ YU CIpUS€ MPABUIBHOMY Ta YITKOMY 3aCTOCYBAHHIO KPHUMIHAJIBHOTO
3aKOHY.

Uunnuit KK PecniyOniku binmopycb Oyno npuiiaaro 9 mgunus 1999 p. 1 BiH
HaOyB ynHHOCTI 1 BepecHs 2000 p. ¥V mpomy KK «3micHICTE» TakoX BXXHBA€THCA
K y 3arajipHiil 4acTWHI — Yy JBOX CTaTTAX, Tak 1 y OcoOnuBiid yacTHHI — Y
YOTUPBHOX CTATTSX.

Tak, y rnaBi 11 3arampHoi uacTuHu «lHII 3axoau KpUMIHAJIBHOI
BiAMOBiAaNbHOCTI» po3miiieHo ¢T.80 KK «IIpeBeHTrBHUIA HATJIA1y», BIAMOBIIHO 10
SKOT TaKWil Harjsii BCTAHOBIIIOETHCS 32 OCOOOI0, KA J0CSIIIa BICIMHAAUSTUPIYHOTO
BIKy, 3aCy/DKEHa 3a BYMHEHHS TSDKKOrO a00 OCOOJSMBO TSDKKOTO 3JI0YMHY a0o
3acy/>KeHa JIBa 4M OUTbIIE pa3u J0 MOKapaHHS y BUAI 1M030aBICHHS BOJI 32 Oyab-
SKI YMHUCHI 3JIOYMHH, SIKIO BIAMOBITHO 10 3aKOHOJABUYMX akTiB PecmyOmiku
binopych Ha MOMEHT 3BUIBHEHHS 3 BUIPABHOI YCTAHOBH 1i BH3HAHO 3JIICHUM
IIOPYILHUKOM BCTAHOBJIEHOTO MOPSAIKY BiIOYTTS MOKApaHHs".

VY BITUM3HSHOMY 3aKOHOJABCTBI aHAJOrOM IPEBEHTHUBHOIO HAIJsALy €
aJMIHICTpAaTUBHUN HArJsj, TOPSIOK BCTAHOBJEHHS Ta 3A1MCHEHHS SIKOTO
pernaMeHToBano, 30kpema, y KBK* ta 3akoni Vkpainu «IIpo aaMinicTpaTuBHUIA
Harasa»° . BigmoBigHO i TEOPETUYHI Ta IPAKTUYHI MOJI0KEHHS aMiHiCTPAaTUBHOTO
HaTJSAY PO3TIISAAI0THCS, 30KpeMa, Y paMKax KpUMiIHAJIbHO-BUKOHABUOTO MpaBa. Y
BITYM3HSHOMY 3aKOHOJIAaBCTBI1 Mepen0adyeHo JHille KPUMIHAIbHY BiANOBITANbHICTD

! 3akon Asepbaiimkanckoli PecriyOnuku ot 28 nexabps 2012 roma Ne 541-IVQD. I'azera «Asep6aiimxkan» ot 10
deBpanst 2013 roma, Ne 31. URL: https://online.zakon.kz/Document/?doc_id=30420206#pos=392;-55

2 Konekc Asepbaiimkanckoil PecryOnuky 06 HMCIIOJHEHMH Haka3aHuil (yTBEpKIeH 3aKOHOM AsepOaiiikaHCKOM
Pecry6umkn ot 14 utonst 2000 rona Ne 908-1Q) (¢ usmenenusamu u donoanenuamu no cocmosinuio na 03.05.2019 2.).
URL: https://online.zakon.kz/Document/?doc_id=30420206#pos=392;-55

3 Vronosubiii kogekc Pecniy6nuku Benapyck ot 9 wrons 1999 r. Ne 275-3 (¢ usmenenuamu u 0ONOAHEHUAMU RO
cocmosnuio Ha 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275

4 KpuminanbHo-BUKOHaBUMI Koseke Ykpainu Bij 11 ceprnst 2003 p. Ionoc Vipainu. Ne 161. 2003. 29 ceprns.

5> 3akon Ykpainu “IIpo aaminicTpaTMBHMI Harnsg 3a oco0aMu, 3BLILHEHUMHU 3 MicLb 11030aBieHHsS BOJI” Bif
11.12.1994 p. Bioomocmi Bepxosnoi Paou Ykpainu. 1994. Ne 52. Ct.455.
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3a TIOPYLIEHHS IPaBMJI aaMiHicTpaTuBHOrO Harsany y ¢r.395 KK!. Taka cucrema,
HA HAmly JIyMKy, € OUIbII OCKOHAJOK, OCKIIBKH HE 3MIINIyE HOPMH JBOX
CaMOCTIMHUX raiy3ei mnpaBa. KpuminampHe mpaBo 3a (OPMOIO € MEepeBaKHO
MaTepialbHUM MPABOM, & KPUMIHAJIbHO-BUKOHABYE — MIPOLIEYPHUM.

IIpaBoBa HOpMa, po3miieHa y ¢1.80 KK Pecny6uniku binopyck, ckinagaeTbes
3 12 yacTuH, N€TaJbHO pErJIAMEHTY€E MOPSIOK BCTAHOBJICHHS Ta 31MCHEHHS
MPEBEHTUBHOIO HATJISAY 1 TOMY HOCHTH MpoueaypHuid xapakrep. Kpim Toro, ans
3’SICyBaHHS TOHATTS «3JICHUN MOPYIIHUK BCTAHOBJEHOTO TMOPSAKY B1IOYTTS
MoKapaHHs» Ciia 3Bepratuch a0 nonoxenb KBK PecnyOniku bimopyces ne y 4.6
cT.98 «3amydenHHs A0 mpaili 3acyKeHUX A0 1mo30aBieHHs Boi» Ta ¢T.117 «3micHe
NOPYUIEHHSI 3aCy/P)KEHHUMH JI0 TMO030aBJIEHHS BOJII BCTAHOBJIEHOTO MOPSIKY
BiOyBaHHs MOKAPAaHHM»> 3a3HAYEHO, SAKHMX 3aCyDKEHMX CIIiJ BIIHOCHTH IO TaKOi
kateropii oci6. Tomy Oinbmr BaasuMm Oyjiao OW PO3MIMIEHHS IOJOXEHb PO
NPEBEHTUBHUM HArjsij, 10 HOCSATh MPOLEAYPHHUN XapakTep, y KpUMIHAIbHO-
BUKOHABYOMY 3aKOHOJIaBCTBI.

VY c1.117 «3acymxeHHs HEMOBHOJITHBOTO 13 3aCTOCYBaHHSIM IPHUMYCOBHX
3aX0J1IB BUXOBHOT'O XapakTepy» y 4.5, 30Kkpema, mepeadadyeHo, M0 «y BHIAJKY
3JIICHOTO YXWJICHHS HEMOBHOJITHBOIO Ha TPOTA31 CTPOKY CYAUMOCTI Bij
BUKOHAHHS ITPUMYCOBOI0 3aX0Jly BUXOBHOTO XapaKTEPy CyJ 3a MOJIaHHAM OpraHy,
[0 HOro BMKOHY€, MOKE 3aMiHMTH LEH 3axig Ha Oimsm cysopuin»’. Illo cimix
PO3YMITH i TaKUM <«3JICHUM YXWICHHSAM» y TEKCTI KPUMIHAJIBLHOTO 3aKOHY
TpanuuiiHo He po3’sicHioeThes. A y cT.185 KBK Pecny6mniku binopycs «3axoan
3a0X0YEHHS Ta CTSTHEHHS, 10 3aCTOCOBYIOTHCS /10 HEMOBHOJMITHIX, 3aCYPKEHHUX 13
3aCTOCYBAaHHSAM NPUMYCOBHX 3aXOIB BHXOBHOTO XapakTepy» IMpO «3JICHE
YXWJICHHS B3aralii He 3raJly€ThCsl, X0Ua MOMJIMBICTh 3aMIHU TTPHUMYCOBOTO 3aXO0Ty
BUXOBHOI'O XapakTepy Ha OUIbII CyBOpUM mepenadadyeHa 3a BUMHEHHS YiTKOTO
nepeniky mopymenst. Ha Ham nmomsa, Take  CHIBBiJHOLIEHHS  HOPM
KPUMIHAJIBHOTO Ta KPUMIHAJIbHO-BUKOHABYOIO TIpaBa HABPSA YW CIPUATUME
IPaBIWJIBHOMY Ta YITKOMY 3aCTOCYBaHHIO Iepea0adeHUX TMOJOXKEHb MO0
3aCTOCYBaHHS /0 HEMOBHOJITHIX MPUMYCOBUX 3aXO/IB BHXOBHOTO XapakTepy.
SIKII0 3 TEKCTy KPUMIHAIBHOTO 3aKOHY BHIIYUHUTH «3JICHICTBY» TO WOTO 3MICT HE
3a3Ha€ 3MiH, & HATOMICTh CIIPOCTHTHCS HOTO 3aCTOCYBaHHSI.

! KpuMinaneHuii kogeke Ykpainu. Bidomocmi Bepxoenoi Paou Ykpainu. 2001. Ne25. Cr.31.

2 YToJI0BHO-UCIIONHUTENbHBIN Kogeke Pecny6muku Benapyce ot 11 smapa 2000 r. Ne 365-3 (¢ usmenenusmu u
OONOIHEHUSIMU NO COCMOAHUIO Ha 03.06.2019 2.). URL:
http://etalonline.by/document/?regnum=hk0000365&q _id=863235

3 Vronosubiii kogekc Pecniy6nuku Benapyck ot 9 wrons 1999 r. Ne 275-3 (¢ usmenenuamu u OONOAHEHUAMU RO
cocmosnuio Ha 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275

4 YrosnoBHO-UCTIONHUTENLHBIN Koeke PecryGmuku benapych ot 11 suBaps 2000 r. Ne 365-3 (¢ usmenenuamu u

OONOIHEHUSIMU NO COCMOAHUIO Ha 03.06.2019 2.). URL:
http://etalonline.by/document/?regnum=hk0000365&q_1d=863235
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SAxmo posrasgatn Hopmu Oco6mBoi yactuau KK Pecny6miku binopycs, To
NepImMM TYyT MOKHA BHUJIUTUTH TE€, IO 3aKOHOJABEI[hb BUKOPHCTAB KIACHYHUN
pPaisHCHKUM MIIX11 A0 TAKOTO 3JI0UYMHY SK XYJITAHCTBO: MPOCTE XYJIrancTBo (4.l
c1.339), 3nmicHe XyhiraHctBo (4.2 c¢T.339) Ta 0COOJMBO 3JICHE XYyIIraHcTBo (4.3
c1.339) 13 AeTanbHOIO iX periamMeHTailieto. Tak, «XyIiraHcTBO, BUMHEHE MTOBTOPHO,
abo rpymnoro oci0, abo moeJHaHe 3 OMOPOM 0CO01, 10 MPHUIIUHSIE XYJITaHChKI i,
ab0 moe€aHaHE 31 CHOPUYMHEHHSM MEHII TSXKKOrO TIJIECHOTO YIIKOJKEHHS €
3JIICHUM XYJIIraHcTBOM» . A 0COOIMBO 371iCHMM XYJIFaHCTBOM € «Jii, mepeadadeHi
9.1 a6o 2 c1.339 KK Pecny6niku binopych, BuMHEHi 13 3acTOCyBaHHSM 30poi,
IHIIMX TPEIMETIB, L0 BUKOPUCTOBYIOTHCS Yy SKOCTI 30poi ISl CIPUYMHEHHS
TUIECHUX YIIKOJKEHb, 3aCTOCYBAaHHSIM BHOYXOBHUX pEUOBUH a00 TMPEIMETIB,
Bpakaroya JIisl IKUX 3aCHOBaHa Ha BUKOPUCTAHHI MaJal0uyux PEYOBUH, a00 BUMHEHI
3 IOrpO30I0 iX 3aCTOCYBAHHS, IIPH BiICYTHOCTI O3HAK OLNBII TSHKKOTO 3JI0UUHY»Z,
BukopucranHs «3JIICHOCTI» y JaHii HOpMI BUIJISIIA€ CKOpIIIE€ JAaHWUHOK TPaJIuIIii,
a HE 3aKOHOJABYOI0 HEOOXimHICTIO. OCKITBKH SKIO MPUOpaTh 13 TEKCTy cT.339
KK Pecny6uniku binopycek ganuii TepmiH, 3MICT HOPMU HE 3MIHUTHCSI.

Bei iHmI 3704MHM, TpU KOHCTPYIOBAaHHI CKIJIQJIB SIKUX BHKOPUCTAHO
«3JICHICTBY», BIAHOCATHCA 1O [isiHb, IO TIOCATAIOTh Ha TMOPSI0K 1 yMOBHU
BUKOHAHHSI P13HUX BU/JIIB TTIOKAPaHb.

Tak, BiamosigHo 10 cT.411 KK Pecny6miku binopyce «3micHa Hemokopa
BUMOTaM aJMIHICTpaIlii BUIIPaBHOI YCTaHOBM, III0 BHUKOHYE TMOKapaHHS y BH/II
M0o30aBJICHHS BOJII» 3JIOYMHOM € 3JIICHA HEMOKOpa 3aKOHHUM BHMOTaM
aZMiHICTpalii BUIIPaBHOI YyCTaHOBM a0o0 1HIIA MNPOTHIIA aaMiHICTpamii Yy
3nikicHeHH!1 ii QyHKLii 0co0o10, sika BiIOyBae MOKapaHHS y BUIIPABHIN yCTaHOBI,
KO I oco0a 3a TOPYIICHHs peXUMy BiIOyBaHHS TOKAapaHHS IigaBanach
MPOTATOM POKY JHUCIMIUTIHAPHOMY CTATHCHHIO Y BHJII MIEPEBOIY A0 MPUMIIICHHS
KaMepHOTO THUITy, CHeIlialli30BaHy MajaTy, OJWHOUYHY Kamepy a0o MepeBOaMIach
10 TropMmu®. JIMCIIO3HMIIIS i€l HOPMH CKOHCTPYHOBaHa TAKUM YMHOM, IO Mae€ TaKi
K HeNoNiKM, K i posriusayta Hamu Bume cr. 183° KK VYPCP. Jlo Toro x
HE3pO3YyMUIO SIK CIIJ BIAMEXKOBYBATH 3JICHY HEMOKOPY BIiA 1HIIOI MNPOTHIIT
aZMiHICTpallll, OCKUIbKM TIyMadeHHs 3J1ICHOI HEMOKOPH MOXHa BIIHECTH 1 J0
POTHU/II.

VY c1.416 «YXuneHHs Bij BIIOyBaHHS MMOKapaHHS y BUJ1 BUIIPAaBHUX POOITH
JUCIIO3UINIS BUKIIAJICHA SK «3JIICHE YXWICHHS 3acy/)KEHOro BiJ BIJIOyBaHHS

! Vronoeneiit kogekc Pecny6nuku Benapyck ot 9 urons 1999 1. Ne 275-3 (c usmenenusmu u 00noaHenusamu no
cocmosnuio Ha 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275
2 Yronosuslii komekc PecrnyGnuku Benapych ot 9 urons 1999 r. Ne 275-3 (¢ usmenenusmu u OOROIHEHUAMU RO
cocmosnuio Ha 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275
3 Vronosubiii kojekc Pecniy6nuku Benapyck ot 9 wrons 1999 r. Ne 275-3 (¢ usmenenuamu u OONOAHEHUAMU RO
cocmosnuio na 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275
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TIOKapaHHs y BUJi BUIIPaBHUX pobiT»'. ToOTO HAa3Ba CTATTI MIMPILE 32 3MiCTOM HiX
JUCTIO3UITISI, OCKUTBKH YXUJICHHS MOKe OyTH SIK 3JTICHUM, TakK 1 HE 3JIICHUM. X04a Yy
KPUMIHAIBHOMY 3aKOHI BIJICYTHE pO3’SICHEHHS, IIO CJiJl BBaXKaTH «3JIICHUM
YXWJICHHSM» BiJl TAKOT'O BUly TTIOKapaHHSI.

BignoBigne TtiymaueHHs HaBoauThes y 4.4 c¢1.43 KBK PecnyOmiku
binopych, 3riIHO 3 SIKOI 3aCyJKEHUM BU3HAETHCSA TAKWUM, IO 3J1CHO YXUISETHCSA
Bl BIIOYBaHHSI TOKapaHHs y BHUJ1 BUIPaBHUX pOOIT, SKIIO BIH MPOJOBXKYE
NOpYIIyBaTH MOPSAIOK 1 YMOBH BiJIOYBaHHS MOKapaHHS MICIs MOBIAOMIICHHS HOMY
OoQIIIHHOTO TOMEpPeHKCHHS, a TaKOX 3acCy/DKCHUM, SIKAA 3HUK 3 MICIA
IPOKUBAHHS 3 METOK YXUIICHHS BiJ BiIOyBaHHs MmokapaHHs’. Y IaHOMY BHIAIKY
KOMEHTYIOUM  CITIBBIIHOIICHHS HOPM KPUMIHAJIBHOTO Ta  KPUMIiHAJIBHO-
BUKOHABYOTI'O MpaBa, MOKHA TOBOPUTH TIPO Te, 1110 HOpMa, TiepeadadeHa cT.416 KK
PecnyOniku binopychk € OJ1aHKETHO0, OCKIJIBKH BIACHJIA€E ISl CBOTO TIyMadyeHHs
1o ct1.43 KBK Pecny6niku bisopych.

Bce Buiesasnauene nmoBHoio Mipoto crocyeThbes 1 ¢1.419 KK PecnyOmiku
binopych «YxuneHHs BiJ BiIOYBaHHS MOKapaHHS y BHJI T'POMAJCBKUX POOIT»,
JUCTIO3UIIIS SIKOT BUKJIAJ€HA HACTYITHUM YMHOM: «3JIICHE YXWUJICHHS 3aCyKEHOTO
Bij BiOyBaHHS IOKApPaHHA Y BH1 IPOMAACHKUX POOiT»>. MiXk THM SK TIyMadeHHs
TOTO, IO CJiJ PO3YMITH MiJ «3JICHUM YXUJEHHSIM» Y Il CTaTTI PO3MIIIECHO Y
c1.28 KBK Pecny6miku binopych «35icHe yXuiieHHs Bij BiIOyBaHHS IMOKapaHHS Y
BHJIi IPOMAJICEKUX pooiT» .

B Toit xe wac cr.415 «YxuneHHs BiA BiAOyBaHHS TOKapaHHS y BHII
OOMEeXEHHSI BOJI» y CBOIM JUCHO3MIII HE MICTUTh KAaTETOPII0 «3JIICHOCTDY:
«YXWJICHHsI 3aCy/KEHOTO BiJ BifOyBaHHS MMOKapaHHs y BHI OOMEKEHHs BOJD» .
Takwuii miaxig 6UIOPYCHKOTO 3aKOHOMABIIST MU BBRYKAEMO TTO3UTUBHUM, 1 HOTO CITiJ
OyJI0 BUKOPUCTATH 1 IPU KOHCTpYytoBaHH1 cT.cT.416 Ta 419 posrmsaanoro KK.

O1xe, MoxHa 3poOUTH BUCHOBOK, 1m0 Yy KK Pecny6iniku butopycs Tepminu
KaTeropii «3IIiCHICThY Yy 3arajbHii YacTHUHI TaKOX BHKOPUCTOBYIOTHCS IpHU
KOHCTPYIOBaHHI HOPM 3 KPUMIHAJIbHO-BUKOHABYOIO BIAMOBIJANBHICTIO. €aHHE
MOHSTTA YU TIYMAu€HHS «3JICHOCTI» BIJIICYTHE, JUISl 3’ACyBaHHS il 3MICTy CIiJ
3BEpTAaTUCh MEPEBAXKHO 10 PI3HUX HOPM KPUMIHAJIbHO-BUKOHABYOIO IpaBa, LIO

' Vronosuelii kogekc PecriyOnuku Bemapyck ot 9 mrons 1999 r. Ne 275-3 (c usmenenusmu u OONOIHEHUSMU HO
cocmosnuio na 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275

2 YToJI0BHO-UCIIONHUTENbHBIN Kogeke Pecny6muku Benapyce ot 11 smBapa 2000 r. Ne 365-3 (¢ usmenenusmu u
O00NOIHEHUAMU NO COCMOAHUIO Ha 03.06.2019 2.). URL:
http://etalonline.by/document/?regnum=hk0000365&q_id=863235

3 Vronosubiii kogekc Pecniy6nuku Benapyck ot 9 wrons 1999 r. Ne 275-3 (¢ usmenenuamu u 0ONOAHEHUAMU RO
cocmosnuio Ha 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275

4 YrosnoBHO-UCTIONHUTENLHBIN Koeke PecryGmuku benapych ot 11 suBaps 2000 r. Ne 365-3 (¢ usmenenuamu u
OONOIHEHUSIMU NO COCMOAHUIO Ha 03.06.2019 2.). URL:
http://etalonline.by/document/?regnum=hk0000365&q_id=863235

5> Vronoeubiii kogeke PecnyGnuku Benapycs ot 9 utons 1999 r. Ne 275-3 (c usmenenusmu u 0OnorHeHUAMU O
cocmosnuio na 03.06.2019 2.). URL: http://pravo.by/document/?guid=3871&p0=hk9900275
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TaKOXX, Ha HAlly AYMKY, HaBps[ 4 COPUATUME MPABUIHHOMY Ta OJHO3HAUHOMY
3aCTOCYBAHHIO BIAMOBITHUX KPHUMIHAJBHO-NIPABOBUX HOPM. BuUKIIOUEHHS 3
JUCTO3UIIM HOPM TMOHSTTS <BJICHOCTD» MO3UTUBHUM YHWHOM BIUIMHE Ha IiX
3aCTOCYBaHHSI.

[TopiBHSSHO  HIMPOKO  BXHUTO  TEPMIHM  KaTeropii  «3IICHICTBY Y
KpUMiHaJIbHOMY 3aKkoHOAaBCTBI PecryOniku Bipmenis. Y KK 1i€ei nepxaBu, skuii
oyso npuitHaTo 18 kBiTHA 2003 p., y 3arajapHii 4acTHHI Takli TEPMIHU BKHUTO Y
TPbOX CTATTSAX, MPU KOHCTPYIOBAHHI HOPM 3 KPUMiIHAJIbHO-BUKOHABYOIO
BIJIMOBIIATBHICTIO, 8 y OCOOMMBIN YaCTHHI — y IIECTU HOpMaX.

Tak, y c1.54 «['pomaaceki poOOTH» BIAMOBIAHO A0 1i 9.5 «y BHITaJKY
3JIICHOTO YXWJICHHSI B1J] BUKOHaHHS TPOMaJChKHX POOIT CYJl 3aMiHIOE HEBIJIOYTY
YaCTHHY T'POMAJICBKUX POOIT apemToM abo Mo30aBJICHHSIM BOJII Ha BU3HAYCHUU
CTPOK Y MEXKax CTPOKiB, nependauennx KK»!.

TnymadeHHs1 «351icHOro yxwieHHs» po3MimeHo y c1.35 KBK Pecny6umiku
Bipmenis Bin 24 rpyanst 2004 p. «BIAMNOBIAANBbHICTD 3aCYKEHOT0», BIAMOBIIHO 10
SKOT 3aCy/DKEHUW BU3HAETHCS TAaKUM, IO 3JIICHO YXWISETHCS BiJ BiIOyBaHHS
MOKapaHHA y BHUJI IPOMAJCHKUX pOOIT KIIO: 1) mMpOTSIroM oxHOTO Micsus 0e3
MOBAXHOI MPUYUHM BUKOHAB MeHIIE 90 BIJCOTKIB TPOMAJICBKUX pOOIT 13
nepeadayeHux KapTKow O0OJIKy poOodoro dacy; 2) MmiJg Yac BHUKOHAHHS
IPOMAJICBKUX POOIT MPOTSATOM OJIHOTO MIcsIlsl OUIbIle JIBOX pa3iB HaHUTpyOIIUM
YUHOM TMOPYUIMB MpaBUjia TPYJIOBOT JUCUUIUIIHU; 3) y BUIAJKY BUKJIUKY JBa YU
Outplie pasu abo y mepeadayeHOMY 3aKOHOM BHIMAAKy HE 3 SBHUBCS J0
TEPUTOPIATILHOTO Opra”y CiaykOu mpoOaritii; 4) BIIMOBISETHCS BUKOHYBATU
rpomazceki podotu»?. Ilpoctoro «yxunenns» y KBK He pernamMeHTOBaHO, TOMY
AKIIO 13 TEKCTY 3aKOHY BHIYYUTH <«3IICHICTB», TO HOT0 3MICT 1 CYTHICTh HE
3MIHUTBCA.

VY 4.6 c1.70 KK «YMOBHE HE3aCTOCYBaHHSI MOKapaHHS» 3a3HAYAETHCS, 1110
YMOBHE HE3aCTOCYBaHHS TOKapaHHS MO)K€ OyTH CKacOBaHO CYJOM SIKIIO
3aCyKEHUN TPOTITOM BUIPOOYBaJIbHOTO TEPMIHY JABa YU OLIbIIE pa3d BUUHUB
IIPABOIOPYIICHHS, 3a SIK1 0 HbOT'O 3aCTOCOBYBABCs a/IMIHICTPAaTUBHUM apemr, abo
3JIICHO yXWJIAETHCS BiJl BAKOHAHHS 000B’A3KiB, sKi MOK/IaeH] Ha HBOTO CyaoM>. Y
JaH1i CTAaTTi BIACYTHE TAYMAau€HHS, 110 CI1JI PO3YMITH MiJ{ «37TICHUM YXHJICHHSIM,

' Vronosuelii kogekc Pecnybnuku Apmenus ot 18.04.2003. Ilo cocrosmmro Ha 01.03.2017. URL:

https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf

2 VrOoNOBHO-UCTIOJHUTENBHBIH Koneke PecryOmuku Apmenns ot 24.12.2004. Tlo cocrosuuro mHa 12.07.2018.
URL: http://fsin.su/sovet ruk penitentsiarnykh sluzhb/edinaya-spravochno-informatsionnaya-baza-natsionalnogo-
zakonodatelstva-gosudarstv-chlenov-soveta-v-

p/armeniya/HH_Qreakataroghakan orensgirq 12 07 2018 RUS.docx

3 Vronosmbiii kouekc PecnyOnuku Apmenus ot 18.04.2003. Tlo cocrosmuro na 01.03.2017. URL:
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
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BOHO JIMIIE TMPOTUCTABISETHCS MOBTOPHOMY BUMHEHHIO aJIMiIHICTPaTUBHHUX
IPABOIOPYIIEHb.

Skmo Mu 3BepHEMOCHh 3a TIymMadeHHAM 10 KpuMiHambHO-BUKOHABYOTO
KoJiekcy, To y 4.2 cT.132 «BianoBianbHICTh 3a HEBUKOHAHHS OOOB’SI3KIB,
BCTAHOBJICHUX Y BHUIIQJKy YMOBHOI'O HE3aCTOCYBAHHS TMOKAapaHHS» BUILISETHCA
BXKe Tpu (GOpMH JIisiHb, 3a 5Kl 3aCy/HDKEHOMY MOXKE€ OyTH CKacCOBaHO YMOBHE
HE3aCTOCYBaHHS MOKapaHHs: 1) peryispHe HEBUKOHAHHS OOOB’S3KIB, IMOKJIAICHUX
BUPOKOM CyAy; 2) 37iCHE HEBUKOHAHHS OOOB’S3KiB, TOKJIAJICHUX BUPOKOM CYIY;
3) yxunenns Bix kontposo'. Ilpy YoMy 3aKOHOAABELh PO3’SICHUB JIMIIE 3MiCT
nepioi Ta TpeTboi Gopm.

PerynspHuM HEBUKOHAHHSM O0OB’SI3KIB BBAXKAE€THCA BUMHEHHS 0COOOIO /1Ba
gy OLIbllIe pa3d MPOTATOM OJHOTO POKY 3a00pOHEHHX Al a00 HEBHUKOHAHHS
MOKJAJCHUX Ha HBOrO0 CyJAOM OOOB’sI3KiB Oulble TpuALATH JHIB. Ocola
BBAKAETHCS TAKOIO, SIKA YXUJISETHCA BiJl KOHTPOJIIO, SIKIIO i1 MiCII€3HAXO/XKCHHS HE
3’sscoBano npotarom 30 aHiB%. P03 ICHEHHS TOrO, IO € «3TiCHUM HEBUKOHAHHIM
00OB’sI3KIB» BIJICYTHE, 3 TaKUM K€ YCHIXOM 3aKOHOJABelb MII Ha3BaTu
BULIeNiepeiueHi GOpMHU «3JIICHUM YXWIECHHSAM». ToMy BUKOpUCTaHHS 1i€l opMu
y TEKCTI KPUMIHAIBHOTO Ta KPUMIHAIbHO-BUKOHABYOTO 3aKOHY Y I[bOMY BHIAJIKy
BUTJISIAA€ 3aiBUM, TaKuM, IO JIMIIE CTBOPIOE JOJATKOBI TPYAHOUI MpHU
MIPaBO3aCTOCYBaHHI.

Cxoxa 3 nomnepenaboro 1 4.6 ¢1.76 KK «YMOBHO-10CTpOKOBE 3BUILHEHHS
BiJl BiZIOyBaHHS TMOKAapaHHS», BIAMOBIIHO JO SKOI SKIIO MPOTATOM HEBiIOYyTOi
YaCTHHU MOKApaHHA 3aCyKEHUH JBa 4u OUIbIIE pa3u BUYMHHUB MPABONOPYIICHHS,
3a K1 10 HbOT'O 3aCTOCOBYBABCS a/IMIHICTPATUBHHUM apelT, abo 31ICHO yXUIISEThCS
BiJl BUKOHaHHS OOOB’S3KIB, SKI TOKJIAJ€HI HAa HBOTO CYJOM, TO CYyJl MOXE
CKacyBaTH TaKe 3BUIbHEHHS Ta 3BEPHYTH J0 BUKOHAHHS HEBIiAOYTOI YaCTHHU
noKapaHHs®. Byab-sKe TayMaueHHs TaKoOro «3JIiCHOTO YXHIICHHS» BiJCYTHE SK Y
KK, Tak i y KBK Pecniy6siku Bipmenis.

B Oco6nuBiii yactuni KK «3micHicTe» po3mimeno y ['masi 20 «3nounHu
npotu cim’i Ta autuHm». Tak, cT.173 «3micHe yxuieHHs OaTbka 4d MaTepi Bij
yTPUMaHHS IUTUHUY» Ma€ TaKy JMCIO3ULIIO: «3JICHE YXUJIEHHsS OaThbKa 4M MaTepi
OlNIbIIIe TPHOX MICALA BiJI CIJIATH 3a PILIEHHSM CYJly KOILTIB Ha ICHyBaHHS AUTUHU

! YronoBHO-HCHONHUTENbHBI Kofeke PecnyOmukm Apmenus ot 24.12.2004. Ilo cocrosHuro Ha 12.07.2018.
URL: http://fsin.su/sovet ruk penitentsiarnykh sluzhb/edinaya-spravochno-informatsionnaya-baza-natsionalnogo-
zakonodatelstva-gosudarstv-chlenov-soveta-v-

p/armeniya/HH_Qreakataroghakan orensgirq 12 07 2018 RUS.docx

2 VrOoNOBHO-UCTIOJHUTENBHBIH Koneke PecryOmuku Apmenns ot 24.12.2004. Tlo cocrosuuro ma 12.07.2018.
URL: http://fsin.su/sovet _ruk penitentsiarnykh sluzhb/edinaya-spravochno-informatsionnaya-baza-natsionalnogo-
zakonodatelstva-gosudarstv-chlenov-soveta-v-

p/armeniya/HH_Qreakataroghakan orensgirq 12 07 2018 RUS.docx

3 Vronosmbiii kouekc PecnyGnuku Apmenus ot 18.04.2003. Tlo cocrosmuro na 01.03.2017. URL:
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
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abo Hempane3fgaTHUX [iTeH, Kl HE JOCSATIU BICIMHAALUATA POKiB». A cT.174
«3JIICHE YXWJICHHS JITeH BiJ yTpUMaHHS HENpale31aTHuX O0aTbKiBY» BUKJIAACHA SIK:
(BJIICHE yXWJICHHS JiTeH OLIbIe TPHhOX MICAIB BiJl CIUIATH 3a PIMICHHIM Cyay
KOILITIB Ha ICHYBaHHs Hempalne3IaTHUuX ad0 TakuX, Kl MOTpeOyrTh MaTepialbHOI
nornoMoru GatekiB»!. TiymadeHHs «3imicHOCTI» BimcyTre. Ilpore 3 TekcTy mmx
HOPM BHIUIMBAE, 110 YXUJIEHHS CTAa€ «3JIICHUM» y pasi, KOJU BUHHA ocoba He
CIJIayy€ HEOOXIAHI KOIITH MPOTATOM TPhOX MicAIiB. B3arami y po3risjgaHux
CTaTTAX «3JICHICTbY», Ha HAIILy TYMKY, BAKOPHUCTAHO JIJIsl EMOLIMHOTO 3a0apBIICHHS
HOPM 1 SIKIIO ii BUITYYUTH 3 TEKCTY, TO 3MICT HE 3a3HA€ 3MiH.

VY TI'maBi 22 KK PecnyOniku BipmeHis «3104MHM NpPOTH E€KOHOMIYHOI
JISITBHOCTD» MICTUTBCS Tpu HOpMH. Tak, y cT.187 «IlepenikomxaHHs 3aKOHHIM
MIMPUEMHUIIBKIN UM 1HINN €KOHOMIYHINA JISJIBHOCTDY OJAHUMU 3 (POpPM BUMHEHHS
bOTO0 3JIOYMHY € «3JIICHE YXWJCHHs BIJ peecTpaiii abo mnepepeecTparltii
1HJIMBIIYaJIbHOTO TAMPUEMIIS,, KOMEPIIIHHOTO a00 HEKOMEPIIIITHOT opraHizaiii» Ta
«3JICHE YXWJICHHS BiJl BHAA4l CHEIaIbHOTO J03BONY (JiIeH311) Ha 3A1HCHEHHS
IEBHOI  JisIBHOCTI»?. 3aKOHOZABYE TIAYMA4YE€HHS TaKUX BHUMAIB  «3JIICHOTO
YXUJICHHS» BIJICYTHE.

A ¢1.196 «3nicHe MOpyIIeHHS MOPSAIKY MPOBEACHHS MyOJIYHUX TOPTiB» Ma€e
JIMCTIO3UITIIO: «3JIICHE TMOPYIICHHS MOPSJAKY MPOBEACHHS IMyOJIYHUX TOPTiB, IO
CIPUYMHUIIO BEJIUKY LIKOJY BIACHUKY MaiiHa, OpraHi3aTopy TOPriB, MOKYIIIO a00
iHIIOMY Cy0’€KTy TOCIOAApIOBAHHSA» . 3 TEKCTYy HOPDMHM MOXKHA 3PO3YyMITH, IO
NOPYIIECHHS MOPSAKY MPOBEACHHS MyOIIYHUX TOPTIB CTA€ «3JIICHUM» y pa3i SIKIIO0
BOHO CHPUYHMHIE BEIMKY IIKOAYy MOTEPHIUIMM. 3 Ii€l CTaTTi TaKoX SKIIO
BHKIIFOUUTH «3JIICHICTB», 11 3MICT HE 3a3Ha€ 3MiH, OCKUJIbKM BU3HAYAIBHUM JIJIS
CKJIa/ly IIbOTO 3JI0UMHY € HasBHICTh KOHKPETHOTO PO3MIPY 3aMOisSTHOT IIKOIH.

Tak camo, muIIe CTBOPIOE 3aiiBl TPYJHOII MpPU MPaBO3aCTOCYBaHHI
BUKOPUCTaHHA «3JIIcCHOCTI» 1y ¢T.206 KK «YxuneHHs rpomajsHuHA Bij CIUIaTU
MOJATKY» JTUCIO3ULIA SIKOT BUKJIAICHA SIK: «3JIICHE YXWJICHHS TpOMaJsiHUHA BiJl
MOJIaHHS JIeKJapauii mpo Horo maifHo, MpuUOYyTKH, KOJM TMOAAHHS AeKiaparii €
000B’SI3KOBUM, a TaKOK BKJIIIOYEHHS JI0 JEKJIapallii 3aBiJJOMO BUKPHUBIICHUX JaHUX
po NPUOYTKU Ta BUJATKH, IO MOTATIIO HECIUIATY MOJATKY Y BEIMKUX po3Mipax»”.
3a 3MICTOM JaHOi CTaTTi YXWJIEHHS T'pPOMAaJsHMHA BiJ MOJAHHS JAEKiaparllii ctae

' Vronosuelii kogekc Pecnybnuku Apmenus ot 18.04.2003. Ilo cocrosmmro Ha 01.03.2017. URL:

https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
2 Vronosuwii kogmekc PecryOnuku Apmenus ot 18.04.2003. Tlo cocrosumo na 01.03.2017. URL:
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
3 Vronosmbiii kouekc PecnyOnuku Apmenus ot 18.04.2003. Tlo cocrosmuro na 01.03.2017. URL:
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
4 Vronosuwii komekc PecryGnuku Apmenus ot 18.04.2003. Tlo cocrosumo na 01.03.2017. URL:
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
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«BIIICHUMY, SIKIIO 1I€ MOTATIIO HECIUIaTy MOAATKY Yy BEIHKUX po3Mipax. Tomy 1y
IILOMY pa3i «3JIICHICTh» BUKOPUCTAHO JIUIIIE JJISI €eMOIIMHOTO 3a0apBIEHHS HOPMH.

I, HapemTi OJHY CTaTTIO 31 «3JMICHICTIO» po3MinieHo y ['nmasi 31 «3nounnu
npotu npasocyas». Tak, c1.346 «31nicHe HEBUKOHAHHS OCOOUCTUM MOPYUHUTENIEM
NpUUHATHX Ha cebe 3000B’s3aHb» BHUKIAJICHA SK: «3JIICHE HEBUKOHAHHS
0COOMCTHM TIOpyUYHTEJIeM MPUUHATUX Ha cebe 3000B’si3aHb, BHACIIJIOK SIKOTO
i03pIOBaHui a00 0OBMHYBAYEeHHI YXMIMIIUCE Bif cinigcTBa abo cyay»'. YV maniii
CTaTTI «HEBUKOHAHHS 3000B’s3aHbY», K (OopMa BUMHEHHS I[HOTO 3JIOYMHY, CTa€
(GIIICHUM» Yy pa3l fKIIO MiA03pIoBaHMN a00 OOBUMHYBAUEHUN YXWIMIUCH BiJ
ciijacTBa abo cymy. SIKmio 1 3 11i€i HOPMU BUKIIOUUTH «3JIICHICTBY 11 3MICT HE
3a3HAa€ 3MiH.

Tomy, mincymoBytroun anaiiz KK Pecny6miku BipMeHis ciif 3a3Ha4UTH, 1110
BUKOPUCTAHHS TEPMIHIB 3 TOHATTAM «3JIICHICTBY SK Yy 3arajbHid, Tak 1 y
Oco06nMBIM YaCTHHI BUTJIAJIA€ JIMIIEC JTAaHWUHOKO TPAJHUIIII MO0 BXXUBAHHS TaKOTO
TEPMiHY Yy TE€KCTI KpUMIHAJIBHOTO 3aKOHY. /[ 3aranbHOi YaCTHHH XapaKTEPHUM €
TaKO)X BUKOPHUCTAHHS «3JICHOCT» NpPU KOHCTPYIOBaHHI HOPM 3 KPHUMIHAJIbHO-
BUKOHABYOIO BiMOBITAIbHICTIO.

AHQJIOTIYHO, MIUPOKO BUKOPHUCTAHO <GBIICHICTBHY JJIsi MOOYJIOBU CTaTeil 3
takoro BianoBiganbHicTIO 1 y KK Pecnyomiku Kazaxcran Big 3 nunuas 2014 p. V
HbOMY B 3arajbHii YacTUHI <GIICHICTH» PO3MIINIEHO Yy II'SITH CTaTTAX, a y
Oco0suBiii — nHIlIe y OJHIN.

Tax, BinmoBimHO 70 4.3 cT.44 «OOMEXEHHS BOJI» y pa3l 3JIICHOTO YXWJICHHS
Bil BiIOyBaHHS OOMEXKEHHS BOJI WOro HEBIAOYTHH CTPOK 3aMIHIOETHCS
1030aBJIEHHAM BOJIiZ, 3MICT TAKOIr0 YXWIIEHHS JyXK€ JIE€TATLHO PErIAMEHTOBAHO Y
mecTtu myHkTax 4.2 ¢T.67 KBK Pecny6niku Kazaxcran «llopymienHs mopsiaky ta
YMOB BiI0yBaHHS ITOKapPaHHs y BUJIi 0OMEKEHHS BOJI»”.

VY ¢1.72 «YMOBHO-JIOCTPOKOBE 3BIJIbHEHHsI Bij BiIOyBaHHS MOKapaHHS» Ta
cT.73 «3aMiHa HeBiI0YTO1 YaCTUHM MOKApaHHS OUIBIIT M’SIKUM BUIOM IMOKapaHHS
ab0 CKOpPOYEHHs CTPOKY IPU3HAUYEHOTO MOKAPaHHA» OJIHIEIO0 3 YMOB 3aCTOCYBaHHS
TaKUX 3aXOJIB € BIICYTHICTb Yy 3aCy/DKEHOi OCOOM «3JICHUX MOpPYIICHb
BCTaHOBJIEHOTO TIOPSIKY BifOyBaHHS IOKapaHHS»'. Pi3HOBHAM TakuX «3JiCHUX
MOPYIIEHbY» TaKOX JyXKe ACTAIbHO MEPETIueH0 y TPUHAIUATH MyHKTaxX 4.2 ¢T.130

' Vronosuelii kogekc Pecnybmuku Apmenus ot 18.04.2003. Ilo cocrosmumro Ha 01.03.2017. URL:

https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf

2 Vronoenelii  komekc Pecny6nuku Kasaxcram or 03.07.2014. Tlo cocrosumoo na 19.04.2019. URL:
https://online.zakon.kz/Document/?doc_id=31575252#pos=6003;-11

3 VrosoBHO-UCTIONHUTENBHBIA  Konekec Pecny6nmkn Kazaxcran. Ilo cocrosmmio ma 21.01.2019. URL:
https://online.zakon.kz/document/?doc_i1d=31577723#pos=4;-155
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KBK Pecny6niku Kazaxcran «IlopymieHHsI BCTaHOBICHOTO MOPSAKY BiIOYBaHHSA
nokapanus» . Jlist IuX HOPM PO3IOBCIOIKYETHCS HA MOBHOJITHIX 3aCyDKEHHX.

AHAJIOTIYHI HOPMH MICTSTBHCS 1 MIOJ0 KPUMIHAIBHOI BiAMOBINATLHOCTI
HETMOBHOJIITHIX. Tak, y ¢T.86 «YMOBHO-I0CTPOKOBE 3B1JIbHEHHSI HEMTOBHOJIITHIX BiJl
BiIOyBaHHS TMOKapaHHs» Ta CcT.87 «3aMiHa HEBIAOYTOI YAaCTUHHU TOKapaHHs
HEIMOBHOJIITHIMY TaKOK OJHIEI0 3 YMOB 3aCTOCYBaHHS 3a3HAYEHUX Y Ha3BaxX cTaTen
3aXO/lIB € BIICYTHICTh Y 3aCyJIPKEHOI 0COOM «3JIICHUX IMOPYIIEHh BCTAHOBJICHOTO
HOPAAKY BiIOyBaHHs IOKApaHHS»?. A TIyMadyeHHs TaKUX «3IICHUX IMOPYILEHb»
po3miiieHo BockMu myHKTax 4.2 y ¢T.154 KBK Pecny6niku Kazaxcran «Ilopsaok
3aCTOCYBaHHS 3aXO0/I1B CTSTHEHHS B YCTAHOBAX CEPeIHBOI O€3MeKH AJis yTPUMaHHs
HeroBHOJMITHIX». ¥ KBK € Takox mepenik mopyiieHb, 0 HE € 37aicHUMH (4.1
cT.130 Ta 4.1 cT1.154), a TaKOXK BUIAUISIOTHCA CUCTEMAaTH4HI MopyiieHHs (a63.5 4.4
cT.95 «Or1iHKa TIOBEIIHKMA 3aCy/DKEHOTO 3 METOK IHJAMBiAyami3aiii Horo
nokapanas»)»>. CIlif 3a3HAYNTH, 0 KPUMiHAJIBHO-BUKOHABYA BiINOBIiNAIBHICT
HACTa€ JMIIE 32 <«3JIICHI MOPYIICHHS», TOMY MEBHUH CEHC y TaKOMy TMOALII
MOPYIIeHb BOAYAETHCS, TPOTE M1l MUTAHHIM 3aJTUIIAETHCS CaMe 1ICHYBaHHS TaKOTO
BUTY BIJIMOBIAQIIBHOCTI Y TEKCTI KPUMIHAJILHOTO 3aKOHY.

[Ipy 4yomy y 4YuCTOMY BUIJISAI CaMe€ KpHMiHaJlbHA BIAMOBIAANIBHICTH 3a
MOPYILICHHS TOPSAAKY 1 YMOB BifOyBaHHs mokapanHs B OcoOnuBiit yactuni KK
PecniyOniku Kazaxcran mepenbadeHo y c1.428 «Hemokopa 3akOHHUM BHMOTaM
aJMIHICTpaIlli KpUMIHAJbHO-BUKOHABUOI YCTAHOBM», 4.l SKOi MICTUTHh TOHSTTS
«BIIICHOCTI»: «3JIiICHA HEMOKOpa 3aKOHHUM BHMOTaM aJMIHICTpalii KpUMiHaJIbHO-
BUKOHABYOi yCTaHOBU 0CO0010, fIKa B1I0yBa€ MOKapaHHS Yy MICISIX M030aBIICHHS
BoJIi»*. 3aKOHOJABYE TIyMavyeHHs «3icHOI Hemokopw» y KK BifcyTHe.

Y cr.130 KBK «IlopymieHHsi BCTAHOBJIEHOTO TMOPSAKY BiAOyBaHHS
MOKapaHHA» MICTUTBCS JIMIIE MepeNik JUCHUIUTIHAPHUX MPOCTYIKIB, IO €
(QJIICHUMHU TIOPYUICHHSIMU BCTAHOBJICHOTO TIOPSAJKY B1IOYBaHHS IOKApaHH»,
cepell SKUX € «HEMOKopa IpeACTaBHUKAM aJMIHICTpalii». A Mpo «3JiCHY
HEMOKOPY» 3raJy€ThCsl JIMILIE SIK MPO MiJICTaBy 3aCTOCYBaHHS 3a 1i BUMHEHHS
¢izuunoi cmim, cremianbHUX 3aco0iB Ta 36poi’. Ha Hamy myMKy BigCyTHIiCTBH
TIYMA4€HHS <GJIICHOI HETOKOpW» CHPUYMHSIE HEBUIIPABIAHy KOHKYPEHIIIIO

! YronoBHO-UCHIONHUTENBHBIH Komekc PecryOnmku Kasaxcran. Ilo cocrosmumro wa 21.01.2019. URL:
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3nounnHy, nependadeHoro cr.428 KK 31 3m0uymHamMu mpoTd KHUTTS Ta 3740POB’A
0coom.

I Hopmu Oco6mmBoi wactunu KK, 1m0 € cxoxumu 3 BITYM3HSHUMU, Y
SKUX HasiBHA «3JIICHICTh», HE MICTSATh TaKO1 KaTeropii.

Hanpuxknan, cr.139 «HeBukoHanHs o0OOB’sI3KiB 1O CIUIaTi KOIITIB Ha
yTpUMaHHS JITEH, YXUJIEHHS BiJ CIUIATH KOIUTIB Ha YTPUMAaHHS HEMpale3aaTHUX
0aThKiB, HEMpaIle3aaTHOro 4ojoBika (IpykuHHu)». CKiaj 3J04YUHY B IIbOMY pasi
Oyne HasBHUM y pa3l HECIUIATH BHHHOIO OCO00I0 HEOOXIHUX KOIITIB O1JIbIIe
TpHOX 200 LIECTH MICALIB, 3a1€XKHO Big cy0’exra’. Takuii 0CBix IOOYI0BH HOPMHU
BBKAEMO JOIUTHHUM 3aMO3WYHUTH A 3MiHM aucrno3uiii c¢r.164 ta c1.165 KK
YKpainu.

Cnin Bigmitutu HasBHICTh y KK Pecny6miku Kazaxcran 1.3 «Po3’acHeHHs
JESAKUX TOHSTh, SKI MICTAThCA y LiboMy Kojekci», y skiid po3TiaymadeHo 44
TEPMIHH, CEPEJl AKUX €UHE TOHSATTS «3JIICHOCTI» BIJICYTHE.

VY uigoMy, miICYMOBYIOUM aHajli3 BUKOPUCTAHHS «3JICHOCTI» Yy YWHHOMY
KK Pecnybmikum Kazaxcran, cmig 3a3HaudTH, IO PO3TJsgaHa KaTeropis
BUKOPUCTOBYETHCS JIMINIE JIJIT  perjlaMeHTaIlli BIAMOBIAAIBHOCTI 0OCI0, sKi
MOPYIIYIOTh TOPSJIOK 1 YMOBHM BIJIOyBaHHS TOKapaHb. 3 HEraTUBHOIO OOKY
BIJI3HAYMMO, TO-MepIie, IO 1€ MNEPEeBaXHO HOPMH KpHUMiHAJIbHO-BUKOHABYOI
BIJIMOBIJIAJILHOCTI, po3minieHl y 3aranbHiil yactuHi KK, a mo-apyre, moOyaoBy
naucno3uili 4.1 ¢r.428 KK. [103uTUBHUM MOMEHTOM € BIACYTHICTh «3JIICHOCTI» Y
iHmmx crartax Ocobnusiit yactuni KK.

[ToBHOIO BiJICYTHICTIO «3ICHOCTI» y OCOOMBIN YaCTHHI XapaKTEPU3y€EThCs
HoBuit KK Kupruswkoi Pecry6Omiku, npuiinsatuii 22 rpyaas 2016 p. Posrisnana
KPUMIHAJILHO-TIPABOBA KaTeropis MiCTUThCS y 3aranpHii yactudi KK numre y aBox
CTaTTAX 3 KPUMIHAIHbHO-BUKOHABYOIO BIJIMOBITAIBHICTIO.

Tak y c1.65 «['pomanceki poOOTHW» MICTUTBCS TakKe TOHSTTS SIK «3JICHE
YXWJICHHS BiJI BUKOHAHHS TPOMAJICBKUX poOiT», a y cT.67 «BumnpasHi poboTH» -
«3IICHE YXWIEHHS BiJl BiAOyBaHHs BUIIPABHUX POOIT»?. 3a P03’ ACHEHHAM LIOO 3MIiCTy
TaKHUX «3JTICHUX yXuieHby» ciif 3BepTatich 10 KBK Kuprusskoi Pecny6miku y sikomy,
BIATOBITHO 710 4.5 cT.48 «BinnmoBigaibHICTh 3aCy/DKEHUX 32 MOPYIICHHS TOPSIKY Ta
yMOB BiIOyBaHHS TIOKapaHHA Y BHII TPOMAJACBKUX poOi™» Ta 9.5 cCT1.58
«BiaMmoBITaIBHICT 3aCy/PKEHUX 3a TMOPYIIECHHS TMOPSAAKY Ta YMOB BiIOyBaHHS
MOKapaHHs y BUJII BUIIPABHUX pOOITY» 3TICHUM YXWJICHHSM BiJl TAKMX BHIIB MIOKApaHb
BU3HAETHCSI TIOBTOPHE MOPYILIEHHS TOPSJIKY Ta YMOB BIAOYBaHHS LMX MOKapaHb,

' Vronosuwiii kogekc PecnyOnuku Kasaxcram or 03.07.2014. Tlo cocrosmuo na 19.04.2019. URL:
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2 Vrosnosmblii kogekc Keipreisckoit Pecny6nuku ot 22.12.2016. Tlo cocrosmuro Ha 15.05.2019. URL:
http://cbd.minjust.gov.kg/act/view/ru-ru/111527?cl=ru-ru
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3a3HAYCHUX Y 4.2 BUILIEHA3BAaHUX CTAaTeW, BUMHEHE MICIISl MMCHbMOBOTO MONEPEHKEHHS
PO MOXKJIUBICTH 3aMIHH 1HIIMM BHJOM MOKapaHHs, Mepe10adeHuM CaHKIIEK CTaTTi,
32 AKOK 0co0y Oyno 3acymikeHo!'. TOOTO «3IICHICT YXMJIEHHS» BH3HAYAECTHCA
MOBTOPHICTIO BUMHEHHSI MOPYILIEHHS IOPSIZIKY 1 YMOB BiIOYBAaHHS TOKapaHHSL.

Otxe, 3a BUKIIOYEHHSIM HOpM 3aranbHoi yactuHu KK 3 kpuMinaibHO-
BUKOHABYOK) BIAMOBIAAJIIBHICTIO, BBAXA€EMO IO3UTHBHUM JIOCBIJl 3aKOHOABIA
Kupruszekoi PecnyOmiku moao moOyaoBu HopMm OcobnuBoi uvactuau KK 6e3
BUKOPHUCTAHHSA «3JICHOCTI».

Hatomicts KK Pecry6iniku Monosa Bin 18 kBitHs 2002 p. MICTUTDh HU3KY
CTaTell 3 pO3TIISIAHOI0 KPUMIHAILHO-TIPABOBOIO KaTeropiero. Y 3arajibHiid YacTUHI
11e Tpu cTaTTi, a y OcoOJUBIN — MIICTh.

Tak, BiamosigHo 110 4.4 ¢1.64 KK «lllTpad» «y BUNaaKy 371iCHOTO YXUJICHHS
IOPUJIMYHOI 0COOM BiJl CIUIATH BCTAHOBJICHOTO ITpady CyJoBa 1HCTAHINS MOXKE
3aMIHUTH HECIUTaueHy cyMy ITpady 3BEpHEHHSIM CTSATHEHHS Ha MaifHOY» Ta 3TiTHO
3 4.5 1i€l CTaTTi «y BHIAJKy 3JICHOIO YXWUJIEHHS 3acCyJKEHOro BiJl CIUIaTH
mrpady, MIPU3HAYEHOTO Y SKOCTI OCHOBHOTO YH JIOJIaTKOBOTO MOKAapaHHS, CyA0Ba
1HCTaHIIS MOX€E 3aMIHUTH HEeCIUIayeHy CyMy ITpady mo30aBieHHSM Boii». Kpim
Toro, BiamoBiaHO 110 4.3 ¢1.67 KK «HeomnatHa npaisg Ha KOPUCTh CYyCHIIBLCTBAY Yy
BUMAJKY 3JIICHOTO YXWJICHHSI 3aCy/[KEHOTO BiJ TaKoi Ipailli, 1€ MoKapaHHs TaKOX
3aMIHIOETBCS T1030aBIEHHAM BOJi. SIKi MisSHHS 3aCyIPKEHUX CJiJ PO3YyMITH I
TaKUMH  «3JIICHUMH yXWJIEHHSMHU» Y TEKCTI KPUMIHAJIBHOTO 3aKOHY HeE
po3kpuBaeTbes. ko 3BepHYTHCH 10 BukonaByoro komekcy PecmyOmiku
MoioBa®, T0 i B HbOMY TaKOX BiJICYTHE BiJMOBiJHE TIIyMa4eHHs. TaKUM YMHOM,
CNJI KOHCTaTyBaTH HASIBHICTh KpPHUMIHaJbHO-BUKOHABYOi BIAMOBIJAIBHOCTI 0e€3
BIJMIOBIIHOTO 3aKOHOJABUOTO PpO3’SICHEHHs, II0 HaBpsJ MOXHa BBaXaTu
MO3UTUBHUM HaJA0aHHSAM KpUMiHaJIbHOTO npaBa PecnyOmniku Mosiosa.

Ay 4.9 ¢1.90 KK «YMoBHE 3acyI>KeHHS», 30KpeMa 3a3Ha4aeThes, 110 Y pasi,
KOJIM YMOBHO 3aCyJIKEHUM 10 3aKIHYEHHsI CTPOKY Ipoodarrii abo 3a oOcTaBUHAMU
BUIMIPOOYBAJIILHOTO TEPMIHY 3JIICHO HE BHKOHaB OOOB’SI30K MO YCYHEHHIO
3aIo/IIsIHOI IIKOIU, CyJ1 MOKE CKacyBaTH TaKe YMOBHE 3aCy)KEHHS Ta HalpaBUTU
3aCY[OKEHOrO JUIs  BimOyBaHHS NPU3HAYEHOTO BHPOKOM IOKapaHHsa®. 3micr
MOHSTTA «3JIICHE HEBUKOHAHHS OOOB’A3KY 10 YCYHEHHIO 3amlOJisSHOI LIKOAN» HE

! VronoBHO-HCTIONHUTENBHEIH Kogeke Kuiproisckoii Pecryonukn ot 31.01.2017. Ilo cocrosauio Ha 15.05.20109.
URL: http://cbd.minjust.gov.kg/act/view/ru-ru/111528?cl=ru-ru

2 Vronosuwii komekc PecrnyGmuku Mommosa ot 18.04.2002. Tlo cocrosumro na 12.01.2019. URL:
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3 Hcnonuurenbueiii kogekc Pecny6nuku Mongosa ot 24.12.2004. Tlo cocrosmuio na 14.01.2019. URL:
http://lex.justice.md/viewdoc.php?action=view&view=doc&id=336538&lang=2

4 Vronosuwii komekc PecnyGmuku Mommosa ot 18.04.2002. Tlo cocrosumro na 12.01.2019. URL:
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PO3KPUTO SIK Yy KPUMIHAJIBHOMY, TaK 1 Yy KpPUMIHAJIbHO-BUKOHABUOMY
3aKOHOJIABCTBI, 110 HA HAIITy TYMKY, TAKOX CJIiJl BBAXKATH CYTTEBUM HEJOJIIKOM.

Jlocuth pi3HOMaHITHI 3a CYyTHICTIO 3JIOYMHHU y CBOIX JUCIIO3MINSAX MICTSAThH
«3aicHicThy Y Oco6nuBiit yactuHi KK Pecniybmiku Mososa.

3rigzao 31 c1.201-2 «HewnanexHe BUKOHAHHA OAaTHKIBCHKHUX OOOB’SI3KIB»
3JIOY4MHOM BBAXKAETHCS «3JIICHE YXUJIEHHSA OaThKiB BiJi BUKOHAHHS OaThKIBCHKHUX
000B’SI3K1B, 110 TOTATJIO MOMIIIEHHS AUTHHU J0 3aKJIaJy 1IHTEPHATHOrO THUIy abo
70 COIialbHUX CayKO po3MmimeHHs»'. TiayMmaueHHsS «3JIiCHOTO —YXWIEHHA»
BIACYTHE. Y Il HOpMi, Ha Hamly AYMKY, «yXWJICHHs)» CTa€ 3JICHHUM Yy pasi
HETaTUBHOTO HACIIJIKY — MOMIIIEHHS JUTHHH JI0 3aKJIaay IHTEPHATHOTO TUITY a00
JI0 COLIAJIbHUX CITYK0 po3MileHHs. [IpoTe BUHMKAE IIIIKOM CIIyIIHE 3alUTaHHs: a
MOXe OyTH YXWIEHHS HE 3JICHUM, NpOTE€ CHPUYMHHUTH BHIIE€3a3HAUYCHUN
HEraTUBHUN Hacmiaok? 3 JIOCITIBHOIO TJIyMadeHHsS TEKCTY CTaTTl BUILIMBAE
CTBEpKYyBaJIbHA BINOBL/Ib. TOMYy JUIsl TOrO, 00 YHUKATH TaKWX MUTaHb, Kpalle
«3JIICHICTbY» BUKJIIOYUTH 3 TEKCTY AUCIIO3UIIIT PO3TIISIIaHOT CTATTI.

3a CXO0XUM TPHUHIMIOM mMOoOyaoBaHI mie 1BI HOpMmHU. Tak, cT. 296
«IlopymieHHs: mpaBWJI MOXEXKHOT Oe3nekw» Mae aucno3uuiio: «HeBukoHanHs
PO3MOPSIIPKEHD IEP>KABHOTO TOKEKHOTO HArJIAIy, a TaK caMo 3JIICHE MOPYIICHHS
IpaBUi TIOKEKHOI O€3NeKd, SKIIO Wi Aii COPYMYMHMIM TOKKI Hacuigku»?, Y
JAHOMY BUIAAKY MOPYUICHHS MPaBUJI MOXKEKHOI O€3MEeKU CTae «3JICHUM» y pasi
CIIPUYMHEHHS TSKKHX HACIHIJIKIB, 800 BOHO € «3JIICHUM» 3a CYTTIO CBOTO JIISIHHS?
A SKII0 HE «3JICHE» MOPYILIEHHS CIPUYUHUTH TSDKKI HACHIAKH, KOO Mae OyTd
kBasiikaris aiit BuHHOI ocobu? I y c1.297 KK «HeBukonanHus po3nopsiakeHb
JIEp’)KaBHOTO HamsIny y cdepi IMBUIBHOTO 3aXHCTy», IO BHUKIAJEHA SIK:
«HeBUKOHAaHHSA PO3NOPSIKEHB ACPHKABHOTO HATIISLY Y cdepl HUBLIBHOTO 3aXUCTY,
a TaK camo 3JIICHE TTOPYILICHHS HOPM 1 IIpaBuil y cdepl MUBUIBHOTO 3aXUCTY, SKIIO
i Aii COpUYMHWIN: a) CMEPTh JIOAMHM; 0) iHmm THKKi Hacmigku»’. B npomy pasi
TAaKOXX HE3pO3yMiJ0, YM MOPYILIEHHS BHUINE3a3HAYEHUX HOPM 1 MpaBUIl CTae
«3IIICHUM», SKIIO BOHO COPUYUHHIIIO CMEPTh JIFOJIMHU a00 1HII TSXKKI HACTIAKH, YU
TaKO)XK MOXX€ OyTH BH3HAHE <GIICHHUM» 32 CBO€I0 CYTTIO. SIKIIO BUIyYHTH
(GBIIICHICTB» 3 TEKCTy 3aKOHY 1 Y LHX JABOX CTAaTTAX, TO TAKOX CHPOCTUTHCS iX
3aCTOCYBaHHS.

' Vronoeueii komekc PecnyGnuku Mommosa ot 18.04.2002. Tlo cocrosmmio wa 12.01.2019. URL:
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Ay aucnosunii ct.246 KK «OOMexeHHs BIIbHOI KOHKYPEHIID» MICTUTHCSA
TaKe MOHATTS K «3JIICHUM KapTenab» . IlosBa Takoro MOHATTS, CKOpIII 3a BCE,
3ymoBieHa mpuiHATTAM B 2004 pomi Pamoro Opranizaimii €KOHOMIYHOTO
CIIBPOOITHMIITBA Ta PO3BUTKY PekoMmeHaamid moao0 e(peKTUBHUX i MNpoTH
«3micHux» kapreniB (Recommendation on Effective Action against Hard Core
Cartels — C (98) 35/FINAL). Jlanuii nokymeHT, sik 3a3Hadyae K.B. CmupHoBa,
«MICTUB TIOJOXKEHHS IOJO0 TMOCHJIEHHS CaHKIIA MO BIJHOIIEHHIO JI0 KapTeiliB
(TouHiIe, T. 3B. «3JICHUX KapTeNiB», TOOTO TaKWX, sIKi MependavdaroTh (ikcairio
IIiH 200 PO3JUT PUHKIB), TOCHJIEHHS KOOTEparii MiXXK BIJIOMCTBAaMH KpaiH-4JICHIB
oprasisallii, BU3HaY€HHS iICHYIOUMX B 3aKOHOJABCTBI mepemkoa», 162]% Y nanomy
BUMAJKY TMOSIBA «3JICHOCT» OOyMOBJIEHAa BUIBHHM MEPEKIAIOM 3 aHTIIMCHKOI
MOBU. OCKIIbKH €I0BO «hard» sik IPUKMETHUK O3HAYAE «CYBOPHUID), «KOPCTKHUID,
«TBEpIIU», a «COre» O3HAYa€ «CYTHICTBY, «CYTb», «saapo». ToOTo
cioBocnonyuyeHHs «hard core» MoO)KHA NMEPEKIACTH SIK «KOPCTKUM 3a CYTTIO» a0o
(OKOPCTOKHUIY, @ HE «3ITUI» 1 TUM OUTBIIE «3JTICHUII.

Hocute mikaBo nodynosana ct.287 KK «XyniranctBo». ¥ 4.l wmi€i crarri
MICTUTBCSI OCHOBHHM 1Ii CKJIaA, J€ HABOAUTHLCS BU3HAYEHHS IOHSTTS
«XyJIraHCTBO», y 4.2 — KBalipikoBaHuW BUJ O€3 HaA3BH, 3 MPOCTUM MEPEITIKOM
3JIOY4MHHUX i, a 4.3 Ja€ BU3HAUECHHS «3JIICHOTO XYJITaHCTBa» SK JIiH,
nepeadoayeHux 4.1 abo 2, BUNHEHHUX 13 3aCTOCYBaHHAM ab0 CIIpOOOI0 3aCTOCYBaHHS
30poi abo IHIIMX TPEAMETIB JJIsl 3aMOJISIHHS TIJIECHUX YIIKO/DKEHb a00 1HIIOL
IIKOIU 370poB’10°. BpaxoByrouw, 110 y MPOCTOMY XYJITaHCTBI, Iepea0aueHoMy
4.1 11i€1 cTaTTi 000B’A3KOBUMH O3HAKaAMHU BUCTYMAIOTh «BUHSATKOBHUN ITUHIZM» a00
«oco0MBa 3yXBaJiCTh», SIKI OyJM CKJIAJOBUMH «3JicHOro xyiniranctBay y KK
Monnascekoi PCP Big 24 Gepesus 1961 p*, BUKOpUCTaHHS TOHATTA «3ICHOCTI»
CTOCOBHO 0COOJIMBO KBaTi(hiKOBAHOTO BUAY XYJIITaHCTBA BUTJISAAE JIUILE TAHUHOIO
TpaJuIlii Ta €eMOIIHHUM 3a0apBIECHHIM TEKCTY 3aKOHY.

I, mapemri, mucmosmmig 4.l c¢1.335! KK «Iligmor OyxraarepchbKux
JIOKyMEHTIB» BUKJIaJiIeHA HACTYITHHUM YHWHOM: «BUWIHMCYBaHHS YW BUKOPUCTAHHS
paxyHKy-(pakTypu ab0 OyAb-IKOTr0o 1HIIOTO 00JIIKOBOTO JOKYMEHTAa UM 3amucy, 110
MICTUTh HEAOCTOBIpHY 1H(oOpMalio, a TakoX 3JICHE HEBHECEHHS [0
OyXraiaTepchbKUX KHUT IUIATIXKHOI oreparlii, 31HCHEeH] 3 METOI0 TPUXOBYBaHHs ab0

' Vronosueli kogekc Pecny6mukm Mongosa ot 18.04.2002. Tlo cocrosamro Ha 12.01.2019. URL:
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IPUKPUTTA KOPYILIAHUX i, SKIIO JiSHHA HE € NOCOOHMUTBOM»'. TiaymadeHHs
MOHATTSI TAKOTO «3JICHOTO HEBHECEHHS» Y TEKCTI 3aKOHY BIJCYTHE, IO MOXE
CTBOPUTHU 3aiiBi TPYAHOIIl TpH TMpaBo3acTocyBaHHI. OCKUIBKH TOBEIETHCS
BIJIMEKOBYBATH MOTO BiJI «<HEBHECEHHS», II0 HE € «3JICHUM», MPOTE TAKOXK OYJI0
3M1MCHEHO 3 METOI0 MPHUXOBYBaHHS a00 MPUKPUTTA KOpYMUiMHUX ai. Tomy 1y
IIbOMY pa3i «3JIICHICThY» JOIIJIBHO BUIYUYUTH 3 TEKCTY PO3TJISIaHOI CTATTI.

Takum uywmHOM, miacymoBytoun aHaniz KK PecnyGniku MoigoBa ciif
3a3HAYUTH, 10 BITYM3HIHOMY 3aKOHOJABIIO HABPSIA YU JOIUIHHO 3all03UYyBaTU
JOCB1l 3aKOHOTBOPLIB IIi€1 J€p:KaBH, OCKIIbKA LIMPOKE BUKOPUCTAHHS
(GBIIICHOCTI» Yy IIbOMY KOJEKCl BHUIJISa€ 3aliBUM Ta TaKUM, IO JIMIIE CTBOPIOE
3aliB1 TPYAHOIII MPU MPABO3aCTOCYBAHHI.

Y KK P® Big 13 yepBHs 1996 p. «37ICHICTH» BKIHOYEHO /0 JTUCIO3UININ
IIECTH cTaTel 3arajabHOl YaCTUHI Ta I’ ATH cTaTelt OcoOIMBOT YaCTUHMU.

Tpaauuiitno y 3aranbHiil YacTHHI «3MICHICT» BUKOPUCTAaHO MpH TMOOYIOBI
HOPM 3 KPUMIHAJIbHO-BUKOHABYOIO BIMIOBIIATIBHICTIO 32 YXUJICHHS Bl OKPEMUX BHUJIIB
nokapanb. Tak y 4.5 c1.46 «lltpad», 4.3 c1.49 «O00B’s13k0BI podboT», 4.4 cT.50
«BurpaBHi po6otr» Ta 4.5 ¢T1.53 «OOMEXeHHs BOJI» MICTUTHCS TaKe TMOHATTS SIK
«3IICHE YXUIEHHS» BiJl IMX MOKApaHb>. 3a PO3’ICHEHHSAM TAKUX «3IICHHMX YXUIECHb
¢y 3BepTatuch 110 nmosiokeHb KBK P®, e y ¢1.30 «3micHe yXuaeHHs BiJl BiI0yBaHHS
000B’sBKOBUX po0ITY, CT.32 «31icHe yXWICHHsA Bl crulatd mrpady», 4.3 cT.46
«BiamoB1IaIBHICTE 32 TOPYIICHHS MOPSAAKY Ta YMOB BiJIOYBaHHS BUIIPABHUX POOIT 1 32
37MiCHE yXWIEHHS BiJ iX BiIOyBaHHs», 4.4 cT.58 «BiamoBinaibHICTh 32 MOPYILIECHHS
TIOPSIZIKY Ta YMOB BiZIOYBaHHS TIOKAPAHHS y BUIIISAII OOMEXEHHS BOJII Ta 32 YXUJICHHS
BiJ Horo BifOyBaHH» ° ETAJbHO PErIaAMEHTOBAHO iX 3MICT.

[Ipore, sk 3aznadaroth O.A. TumodeeBa ta C.O. PianoB, y KK PO nHe
c(hopMyJIIOBaHO KJIFOYOBOTO TMOHSATTSA - 3JICHOTO YXWJIEHHS BIJ IOKAapaHHS,
HE3Ba)kKaloyu Ha Te, 110 BKa3iBKa Ha 3JIICHE YXWUJICHHS SIK BUHSTKOBY IIiJICTaBa
Takoi BIAMOBITAIBLHOCTI € OJAHIE0 3 OCHOBHUX BigMmiHHOcTe KK 1996 p Bin
paHille Jil0UuX KpUMiHAIBHUX KOAEKCIB, ¢.9]%, a cam Tepmin «3amina moKapaHHsm»
mupoko BukopuctoByethes y KK, JIBK i KIIK PO, ¢.717°.
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Pociticekuit mocmimauk «3micHOcTi» B.A. IluxBepmaieB 3a3Hauae, mo s
BU3HAHHS 3aCy/DKEHUX TaKUMH, SKi 3JICHO YXWJSIOTHCS BiJl PO3IIISIIAHUX
MOKapaHb CJIIJI JOTPUMYBATUCS Py YMOB, SIKI HE OJTHAKOBI 3a CBOIM 00CATOM, JIJIst
KOXXHOTO TOKapaHHsS BOHM OKPEMO 3aKOHOJABYO perjiaMeHToBaHi. IIpoBenenuii
HUM JOKJAJAHWI aHami3 JaHuX YMOB JO3BOJIMB I[bOMY aBTOpPY MPUUTH 0
BUCHOBKY, IIO BiJCYTHS CHCTeMa 30UIBIICHHS KUIBKOCTI YMOB JJISI BU3HAHHS
3JIICHOCTI MO MIpl 3MEHIIEHHS KapajJbHOI'O MOTEHIIAy MOKapaHHs, 1110, HAa HOro
norysia, Oyno O joriyHo. Tak, A7l BU3HAHHS 3aCy/UKEHMX TaKUMH, SIKI 3JICHO
YXUJISIOTHCA B WITpady HEOOX1THO TUIBKM HASIBHICTH 4acoBOi yMoBHU. [lnst BCix
1HIIMX MTOKapaHb Ma€ MICLE MPEIOANLIMHAN XapaKTep BU3HAHHS 0COOU TaKolo, sSKa
3JIICHO YXWJIAE€THCS, MPOTE KUIBKICTh MOPYIICHb pi3HA: JJIs1 O00OB'A3KOBUX POOIT
MOBUHHO OYyTH BYMHEHO HE MEHII SK TPU TOPYIICHHS, JJIS BHUIIPABHUX POOIT
JTOCUTh JBOX, IJII OOMEXKCHHS CBOOOMM - OJHOTO. TakuMm YMHOM, O3HaKa
«3JICHICTB» BKJIIOYAE B cebe Tpu OOOB'I3KOBI €leMEHTH (YMOBHM) - YacOBUH,
NPEIOAMIIMHUNA Ta BiACyTHICTh HMOBaXHUX npuuuH, 44]'. Skmo creoputH eauHe
3aKOHO/IaBUE€ MOHATTA «3JICHOCTI», TO TOAl HEOOXITHO yHI(IKyBaTH MiACTaBU ii
BU3HAHHA, a 1€ HaBpsJ MOXJIMBO, OCKUIbKH crienudika pi3HUX BUJIB MOKapaHb
JIOCUTH PI3HOMAaHITHA.

JlocuTh 11KaBO pErjaMEeHTOBAHO BiIMOBIIAJIBHICTh 3a 3JIICHE YXUJICHHS BiJl
B1IOyBaHHSI TIOKapaHHS Yy BHJAI OOMEXEHHS BOdi. SIKIIO 1€ BUJA TMOKapaHHs
MPU3HAYECHO Y SIKOCTI OCHOBHOT'O, TO BIAMOBIAILHICTh PErIaMEHTOBAHO 4.5 CT.53
KK, 3rigHO 3 siIKOIO BUHHIN 0CO0l CyJ «MOK€ 3aMIHUTH HEBIIOYTYy YacTHUHY
NOKapaHHs IPUMYCOBUMH poOoTaMu ab0 M030aBIECHHSAM BOJI 3 PO3PaXyHKY OJUH
JIeHb MPUMYCOBUX POOIT 3a J[Ba JTHI OOMEKEHHS BOJIi 200 OJWH JeHb 1M030aBIICHHS
BOJII 3a JBa JHI OOMEXEHHS BOJI». A SKIO OOMEXEHHS BOJI NMPU3HAYEHO SK
JI0JaTKOBE MOKapaHHs, TO BIAMOBIAaIbHICTh HacTae 3a 4.1 cT1.314 KK «YxuneHns
BiJl B1IOyBaHHS OOMEKEHHS BOJIi, T030aBJICHHS BOJIl, @ TAKOX BiJ 3aCTOCYBaHHS
IPUMYCOBHX 3aXO/IB MEAMYHOro Xxapakrtepy». Jucmosumiss 4.l miei crarti
BUKJIAJICHA SIK «3JICHE YXWJICHHS 0COOM, 3aCy/PKeHOi 10 OOMEKEHHS BOJI, Bij
BiOyBaHHS TIOKapaHHs». BiamoBimHo nmo mn.l mnOpumiTkH [0 1€l CTaTTi
KpUMiHaAJNbHA BIAMOBIJANBHICTh 3a BUMHEHHS HISHHS, MepeadadyeHoro 4aCTHHOIO
nepioro cT.314, HacTae y pasi, KoJau 0OMEKEHHs BOJII MMPU3HAYEHO 0CO01 B SIKOCTI
JOJATKOBOI'O TIOKAPAHHS 2.

VY c1.58 KBK BificyTHE po3MeXyBaHHS 3JIICHOCTI YXHJICHHS BiJl OOMEXEHHS
BOJII SIK OCHOBHOTO a00 $IK JOJATKOBOTIO IMOKapaHHA. Y OyIb-sSKOMY BHUIIJKY

! Illuxsepmuer B.A. 310CTHOE YKIOHEHWE TPM WCIOJHEHWM YTOJIOBHBIX HakasaHuil. [lcuxonedazozuxa 6
npagooxparnumenvhvix opearax, 2016, Ne 4(67). 41-44.

2 Vronosuwii komekc Poccuiickoii @enepanmm ot 13.06.1996. Tlo cocrosumio Ha 29.05.2019. URL:
http://docs.cntd.ru/document/9017477.
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0c00010, fIKa 3TICHO YXWJISIETHCS Bl BiIOYyBaHHs MOKApaHHS y BUTJISAI OOMEXKEHHS
BOJII BUBHAETHCS: a) 3aCYDKCHUM, KU JOMYCTHB MOPYIICHHS MOPSAKY Ta yMOB
BIIOYBaHHS TMOKapaHHS MPOTATOM OJHOTO POKY IMICs 3aCTOCYBaHHS /10 HBOTO
CTATHEHHS Yy BUIVISAL  O(MIIAHOTO 3acTEPEKEHHS NP0  HEMPUITYCTUMICTh
MOPYILICHHS BCTAHOBJIEHUX CYJOM OOMEXEeHb; 0) 3acy/KEHUU, SKUN BIIMOBHUBCS
B1JI BUKOPUCTAHHS 11010 HOTO TEXHIYHUX 3ac001B HATJIAY 1 KOHTPOJIO; B) YTIK 3
MICLS TPOKUBAHHS 3aCyKEHMM, MICLE3HAXO/KEHHSI SKOrO HE BCTaHOBJIEHO
npotsiroM Ouneiie 30 [HIB; T) 3acy[KEHUM, HENpUOYyTTS B KpUMIHAJIBHO-
BUKOHABYY I1HCIEKIIIIO 32 MICIIEM MPOKUBAHHS BIAMOBIAHO O PO3MOPSIKEHHS,
3a3Ha4YeHMX y vacTuHi Tpetii crarri 47-1 KBK!. To06To 3a ogHopinHe mo cBoii
CyTi HisiHHA oco0a MiajiAraTiMe Pi3HUM BHJaM BIAMOBIAAIBHOCTI: KpUMiHAIBHIN
Ta KpUMiHaJIbHO-BUKOHaBYiH. Lle, Ha Hally JyMKy HE € MO3UTUBHUM HaJI0aHHAM
POCIICBKOr0 KpUMIHAJIBHOTO 3aKOHO/IaBCTBA.

VY 4.6 ¢1.53-1 KK «IIpumycoBi poOOTH» TUCIO3UIlIS BUKIaJAeHA K. «Y pasi
YXUJICHHS 3aCyPKEHOTO BiJ BiAOyBaHHS MNPUMYCOBUX pOOIT ab0 BU3HAHHSA
3aCyP)KEHOTO /10 TNPUMYCOBHX POOIT 3JMICHUM MOPYIIHMKOM MOPSJIKY 1 yMOB
BIIOYBaHHA TPUMYCOBUX pOOIT HEBIIOYTy YACTUHY TMOKAapaHHS 3aMiHSIE€TbCA
1030aBJICHHSIM BOJII 3 PO3paxyHKY OJWH JIeHb M030aBJICHHS BOJI 3a OJWH JEHb
IpUMYCOBUX pobiT» 2. ToOTO y il HOpMI YXMJIEHHS HE € «3IICHUM», IPOTE €
MOHATTS «3JICHUM mopymHUK». 1106 po3TaymMayuTd 111 JBa TMOHSTTS CIiJ
3BepTatuch A0 moJioxkeHb CcT.60-15 KBK «llopymienHss mnopsigiky W yMoOB
BiI0yBaHHS NPUMYCOBHMX PoOiT» °. JIOCTIAMBIIM IF0 PErIAMEHTALIIK0 POCIHCHKUI
BueHuil B.B. Bym 3poOuB BucHOBOK 110710 Hey3romkenocTi Hopm KK P® 1 KBK
P® B yacTuHi miacTaB 3aMiHU NPUMYCOBUX POOIT MO30aBICHHSIM BOJi. ABTOp
OPUMIIOB 0 AYMKH, IO YCYHEHHS 3a3HA4€HOi OOCTaBMHHU MOXJIMBO ILISXOM
3mMinn pepakiii 4. 6 cr. 53-1 KK P®, ne HeEoOXiTHO BIA3HAYUTH «3JIICHUI
XapakTep yXHICHHS Bill BiIOyBaHHS OPUMYCOBUX pobit, ¢.21]*. Moro mponosuiio
migrpumye i B.A. IlluxsepuieB , 44]°. SIKmo OiATPUMYBAaTH IMO3UIIIO MIOIO
ICHYBaHHSI HOPM 3 KPHUMIHAJIbHO-BUKOHABYOIO BIAMOBIAAIBHICTIO y 3arajbHii
yactuHi KK, To neBHuil ceHc y 1iii mpono3uilii HasBHUH.

! YronoBHO-HCIIONHUTENBHBIN Komxeke Poccuiickoit @enepauun ot 19.12.1996. Ilo cocrosHmo Ha 27.12.2018.
URL:

pravo.gov.ru/proxy/ips/?docbody=&nd=102045146.

2 VronosHelii kojgekc Poccumiickoii @emepamuu ot 13.06.1996. Ilo cocrtosamio Ha 29.05.2019. URL:
http://docs.cntd.ru/document/9017477.

3 VronoBHO-MCTIONHUTENBHBIH Kojeke Poccuiickoit ®enepamuu ot 19.12.1996. Tlo cocrosuuio Ha 27.12.2018.
URL:

pravo.gov.ru/proxy/ips/?docbody=&nd=102045146.

4 Bym B. B. Ilpunyautensueie paboThl Kak BWJ HakasaHus B yroJOBHOM npase Poccuu : aBroped. au... Kau,
topun. Hayk. Kpacnonap, 2015. 22 c.
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Takox y 4.5 c1.79 KK «YMOBHO-IOCTpOKOBE 3BUIbHEHHS BiJ BiAOYBaHHS
MOKAPaHHSD, 30KPEMa, 3a3HAYAETHCS, IO «yMOBHO-JIOCTPOKOBE 3BUIBHEHHS BIJI
NOAAIBIIONO BiOYBaHHsS JOBIYHOTO TMO30aBJIEHHS BOJII 3aCTOCOBYETHCS TUIBKH IPU
BIZICYTHOCTI Y 3aCy/IKEHOT'O 3J1ICHUX IMMOPYIIEHb BCTAHOBJICHOTO MOPSIKY BiAOYBaHHS
TIOKapPaHHsI MPOTATOM IONEPENHIX TPHOX POKiB» '. PO3’MCHEHHS TaKOro «3IiCHOIO
nopyieHHs» mictutbest y c1.116 KBK «3micHe nopyiiieHHsI BCTaHOBJIEHOTO TIOPSIAKY
BiZI0yBaHHs OKAPAHHS 3aCYLKCHUMH 10 TT030aBJICHHS BOMI»>.,

Amnanizytoun 3micT cT. 116 KBK P® O.0. KaganaeBa 1ijikom mpaBuUiIbHO
3a3Hayvae, M0 3JTICHE MOPYIIEHHS! BCTAHOBJICHOTO TIOPSAIKY BiOYBaHHS MOKApaHHS
ABJIE€ COOOI0, MO-TepIIe, OAMHUYHUN TsHKKUN npoctynok (4.1 ct.116 KBK), a mo-
Jpyre, MOBTOPHE BUMHEHHS MPOTSATOM POKY OyAb-SIKMX 3a CTYNEHEM TSKKOCTI
NOPYIIEHbB, SKIIO 32 KOXEH 3 HUX 3aCyPKeHHMH MiJI/1aBaBCsl CTATHEHHIO Y BUTIISII
noMiiieHHss B mrpaduuit 13omarop (4.2 cr.116 KBK). Jlpyre mnosoxeHHs He
1mo30aBjicHE HENOJIKIB. 3aKOHOJABEIlb HE BPaxXOBYE TSHKKOCTI MOPYIICHHS, a
IPYHTY€ETbCA Ha CypOBOCTI 3aXOJIB CTSTHEHHS, 1[0 HE OJHE 1 T€X OCKUIbKH Mae
pi3Hy mnpaBoBy npupony. OTxke, 3JIICHUM MOPYIIEHHSAM MOXE OyTH BH3HAHO
MOBTOPHE BUYMHEHHS MaJIO3HAYHOTO MPOCTYTMKY, HAMPUKIAJ, TOPYIICHHS (opMu
OJISITY, KYpPIHHS B HEIO3BOJIeHOMY Micli 1 T.a4. OHaKk MoBa e He MPO TKKICTh
MPaBOIOPYIICHHS, a TMPO HEraTUBHY CHPSAMOBAHICTh JIHIT  MOBEIIHKU
3aCy/KEHOT0, TOMY B JIaHOMY BHUIAAKy JOPEYHO TOBOPHTH HE IIPO 3IIiCHE
MOPYIICHHS, a TpO 3JIICHOTO TMOPYIIHWKA, XapaKTEPHU3yOYd THM CaMUM
OCOOHUCTICTD 3aCyPKEHOr0, a HE HEOE3MEYHICTh MPOCTYIKiB, 594-595]°.

I, mapemTi, BiamoBigHo 10 1. a) 4.7 c¢t. 79 KK, sxmo npotsarom HeBigOyToi
YaCTUHU TOKApaHHS, 10 3alUIIIACh 3aCY/[UKCHUH BYMHHUB TOPYIICHHS
TPOMAJICKKOTO TOPSAKY, 3a K€ Ha HBOTO OYJI0 HAaKIaJCHO aaMIHICTPATUBHE
CTATHEHHs, a00 3JIICHO YXWJMBCS BIiJT BUKOHAHHS OOOB'S3KIB, IMOKJIAJCHHX Ha
HBOTO CYJOM IPHU 3aCTOCYBaHHI YMOBHO-IOCTPOKOBOI'O 3BUIBHEHHS, a TaK Camo
BiJl MPU3HAYECHHUX CYJOM MPUMYCOBHX 3aXOJlIB MEJUYHOTO XapakTepy, Cya 3a
MO/IAHHSIM YIIOBHOBAKEHUX OPTraHiB, MOKE TIOCTAHOBUTHU PO CKACyBaHHS YMOBHO-
JIOCTPOKOBOTO 3BIILHEHHS 1 BUKOHAHHS HEBIJOYTOI YaCTUHHU TMOKapaHHS, IO
3amMmuiaack’.  3aKOHOJAaBYE TIYMAdeHHS TaKOrO <«3JIiCHOIO YXWIIEHHS Bix
BUKOHaHHS 000B’s13kiB» BiacyTHE y KK Ta KBK PO.

' Vronosuelii komekc Poccuiickoit ®emepamum ot 13.06.1996. Ilo coctosnmio Ha 29.05.2019. URL:

http://docs.cntd.ru/document/9017477.

2 VroJIOBHO-MCTIOJIHUTENBHBIA Kosieke Poccuiickoit ®@enepamun ot 19.12.1996. Tlo cocrosuuio Ha 27.12.2018.
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3 Kananaea E.A. TIpaBoBble MOCNENCTBUS MPU3HAHMS OCYXJIEHHOTO 3JIOCTHBIM HAPYINMTENEM yCTAHOBJIEHHOTO
nopska orobIBaHus HakazaHus. [Ipaso u nonumuka, 2016, Ne 5(197). 594-597.
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3arajgoM, SKIIO PO3MJISATH AOULIBHICTH ICHYBaHHS KPHUMIHAJIBHO-
BUKOHABYOI BIAMOBIAAIBHOCTI Y HOpMax 3arambHoi yactuHu KK P® Tta iHmmx
KpaiH HOCTPaAsSHCHKOTO MPOCTOPY, TO TYT MU MIATPUMYEMO AYMKY POCIHCHKHX
BueHnx A.Il. €npuaninoBa Ta O.I0. €npyaHiHOBOI, IO € OOIPYHTOBAaHUM
TOBOPUTH TIPO TaKWM BUJI IOPUIUYHOI BIAMOBIAAIBHOCTI, OCKUIBKA KPHUMIiHAIBHO-
BUKOHABYE IMPABO SBJsIE COOOI0 CaMOCTINHY raiay3b MpaBa, AKa XapaKTepu3yeThCs
BJIACHUMHU MPEAMETOM 1 METOJOM IPABOBOIO PErYJIIOBAHHS, a TaKOX CHUCTEMOIO
HOpM, WI0 pPEryjioloTh TMEBHY TIpyIy CYCHUIBHUX BIJHOCHH. Tomy
BIJIOBIIAJIBHICTh 32 MPABOMOPYIICHHS, CIIPSIMOBAHI MPOTH CYCHUIbHUX BITHOCHH
0 BUKOHAHHIO (B1AOyBaHHS) BCIX BHJIB KPHUMIHAJIBHOIO MOKAapaHHS Ta IHIIMX
3aX0/1B KPUMIHAJIBHO-IIPABOBOIO XapaKTepy 100 3aCTOCYBAHHS /10 3aCYKEHUX
3ac001B BUIIPABJICHHS, HE MOKE€ BU3HAUATHUCS SIK KpUMiHaJIbHA BiAMOBIIAILHICTD
abo i pisHoBHz, 69-70]".

BianoBigHO 1 po3MIIIEHO perjiaMeHTAaIlll0 TaKoi BiMOBIIATLHOCTI Ma€e OyTH
He y 3aranbHiil yactuni KK, a y kpuMiHampHO-BUKOHAaBUOMY 3aKOHOJaBCTBI. Ha
KpUMIHAJIbHY BIAMOBIJAJIbHICTh BOHA MEPETBOPIOETHCS JIMIIE y pasl SKIIO IMEBHI
NpOSIBU MisiHb, IO MOCATAIOTh Ha BCTAHOBJIEHWH TMOPSIOK 1 YMOBH BHKOHAHHS
MOKapaHb BKJIIOYEH1 y BUTIIA1 okpeMux ctateil 10 OcobmmBoi yactunu KK. Sk ne
Ha cborojiHi perinamentoBaHo y KK Ykpainu.

Axmo posrasgatu OcobnuBy yactuHy KK P®, 1o y c1.177 KK «3miche
YXWICHHS BIJ TOTamieHHs KpPEIUTOPChKOI 3a00proBaHOCTI»  JTUCTIO3UILIS
BUKJIQJICHA SIK: «3JIICHE YXWICHHS KEpIBHHKA OpraHizailii abo rpomMaasHUHA Bij
MOTAIIeHHS] KPeIUTOPChKOi 3a00proBaHOCTI Y BEITMKOMY po3Mipl abo Bija oruiaTtu
IIHHUX TanepiB Micis BCTYMy B 3aKOHHY CHJIy BiANOBIAHOIO CYJOBOIO akTy» 2.
3aKkoHOMAaBUE Ta CYyJOBE TIYMA4deHHsI TaKOT'O «3JICHOTO YXWJICHHS» BIJACYTHE. Y
POCIHCHKIM FOpUIUYHIN JiTepaTypl € 0araTto MOTJsAAiB Ha 3MICT M€l OIIHOYHOT
O3HAaKH.

Hanpuknan, kKoMeHTyI0UMd TOJIOKEHHsI po3risgaHoi crarti, B.B. Kouepra
3a3Hayae, M0 OararbMa JIOCHITHUKAMU KPUTHUKYETHCS BIJICYTHICTh KOHKPETHKHU B
OIKCI O3HAKM 3/11CHOCTI. HeBU3HAUEHICTh YyTBOPIOE JIa3iBKY ISl HEAOOPOCOBICHUX
OopxHuKiB. Hanpukiaa, rpoMasiHiH, B3SBIIU KPEAUT HA BEJIUKY CyMY, TOBHICTIO
HE YXWISEThCA Bij i MOTAIIEHHS, a moMicsls nepepaxoBye B 6ank mo 100 py6. 3a
3MICTOM 3aKOHY TakuM rpadik MOraiieHHs HE € YXWICHHSM, 3HaUUTh, 3a3HaUCHa

! Enmpuanunos A.IL, Enpuanmuosa O.IO. YIonoBHO-HCHONHHUTENbHAS OTBETCTBEHHOCTh KaK BHJ IOPUIMYECKOM
OTBETCTBEHHOCTH: K IIOCTaHOBKE IpodieMsl. Bexmop nayku TI'Y, 2010, Ne 3. 69-71.
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CUTYyallld He MAJIArae KpUMIHAIBHO-TIPABOBIN OIHII. AJie IPU LIbOMY a0COJIIOTHO
OYEBMJIHO, 1110 TIPABOOXOPOHIOBAHI IHTEpECH CTpa)aaoTh, 170]".

Tomy .M. J[lyrpiuisioBa mig Yac MPOBEAEHHS JAUCEPTALIMHOTO
JOCIIIJIKEHHS, 32 pe3yJbTaTaMU BUBUEHHS MPABO3aCTOCOBYOI MPAKTUKU Ta AYMOK
EKCIEepTIB AiMnuIa 70 BUCHOBKY, 10 y cT. 177 KK P® cnig BiAMOBUTHCS Bij
OI[IHOYHOTO TEPMIHY «3JIICHE YXWJICHHs», 3aMIHUBIIA HOTO Ha «HEMOTAIlICHHS
KPEIUTOPCHKOi  3aboprosanocti, 15]2. ¥V 3B’a3ky 3 6GararoBapiaTUBHICTIO
TIYMa4eHHsI «3JIICHOTO YXUJIEHHS L0 MPOIO3HUIIII0 MIATPUMYE Y CBOIM quceprarii
Takox i H.M. 3omnorosa, 20]°. Mu LilKOM MiATPUMY€EMO MO3HI{IO LIMX aBTOPIB.

Cxoka cuTyallis HasiBHA 1 IIpH 3acTocyBaHHi CT.185-1 «3micHe yXxuiieHHs Bif
pO3KpUTTS a00 HajlaHHS 1H(OpMaIlii, BA3HAUYCHOI 3aKOHOJIAaBCTBOM P® mpo I1iHHI
narnepu» JAUCIO3UINS SKOI BUKJIAJEHA fK: «3JIICHE YXWJICHHS BiJ PO3KPUTTS abo
HaJaHHs 1HopMaIllli, BU3HAUYEHOI 3aKOHOJaBCTBOM P® mpo miHHI mamepu, ado
HaJIlaHHsS 3aB1JIOMO HEIMOBHOI a00 MOMMIJIKOBOI 1H(OpMaIlii, SKIO I JisTHHS
3QMOIs/IM BEJIUKY WIKOAY IPOMaJsHaM, oprasizaimism abo aepxasi» *. I momo
TaKOT'0 «B3JIICHOTO YXWICHHS» BIJCYTHE 3aKOHOJaBYE PO3’ICHEHHSI.

Tax, 1.B. MupoHioK, KOMEHTYIOUH 1}0 HOPMY, Y3arajibHHUB MOTJISIN PI3HUX
BUEHUX 1 3 METOI0 BCTAaHOBJICHHS O3HAKHU «3JICHE YXWJIEHHS» PaJUTh 3BEpTATU
yBary Ha HasiBHICTb TaKMX OOCTAaBUH: 3aKIHYEHHS TPUBAJIOTO Yacy IICJsl HACTaHHS
TEPMIHIB JIJI1 HaJaHHS a00 PO3KpUTTS 1HGOpMaIllli, BIepTe HEBUKOHAHHS IHOTO
000B'sI3Ky, HE3Ba)KAIOYM HAa HEOJHOPA30Bl 1 HAIMOJEIIMBI BUMOTH 1HBECTOpa 4
KOHTPOJIIOI0YOr0 OpraHy; CTBOPEHHS NEPELIKO/ sl KOHTAKTIB 3 1HBeCTOpaMu abo
KOHTPOJIIOIOYMM OpPraHOM; HAaBMHCHE MPUXOBYBaHHS a00 3HUINEHHS HEOOX1THOI
1H(popMallii; HEeBUKOHaHHS 000B'A3KOBUX MPUMKICIB KOHTPOJIIOIOYHUX OPraHiB; 0c0o01
Oyno HakianeHo mTpad 3a Take MOPYIICHHS, BIJKPUTA, 3yXBaja BiMOBa BiJ
HajaHHs 1HGopMarlil (BiAKpUTA - IBHO BUPa)KE€HA, YCHO a00 MUCbMOBO; 3yXBajia —
Taka, M0 JCMOHCTPY€ 3HEBAXJHMBE 1 HEIMIAHOOJIMBE CTaBIEHHS JO BHUMOT
iHBecTOpiB 200 KOHTPOIOKOUUX oprauiB) , 89-90]°. Ilpore i Taki TiyMaueHHs
BUTJISIAIOTH OIIHOYHUMHU Ta HEOJHO3HaYHWMHU. Hampukmanm, HE3pO3yMuIO SIKUM
Ma€e OyTH TEPMIH «TPHUBAJIOTO YaCy», a TAKOXK CKIJIbKH Ma€ OyTH 31HCHEHO BUMOT
10710 HaJaHHs 1HQOpMaIIii.

! Kouepra B.B. K Bompocy 0 MOHATHHM 3I0CTHOTO YKJIOHEHHS OT IIOTAINEHHs KPEIUTOPCKOH 3aJ0KEHHOCTH.
Becmuux Mockosckoeo ynusepcumema MBJ] Poccuu, 2011, Ne 4. 169-170.

2 Jlyrpuamnosa J.M. IlpecTymnenus B cepe KpeaUTHO-OAHKOBCKON NEATENBHOCTH: OOMIas XapaKTEpHCTUKA U
BOIIPOCHI KBIM(UKALNY: JH... KaH[. opua. Hayk. M., 2005. 200 c.

3 3onorosa H.M. IIpectymienns B cdpepe KPEAUTOBAHMUS: M. .. KaH. opul. Hayk. M., 2007. 207 c.

4 Vronosuelii komexc Poccuiickoit ®enepanuu ot 13.06.1996. Tlo cocrosumioo Ha 29.05.2019. URL:
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Cknagnomi 3actocyBanHs cT1.185-1 KK PO migrBepmkyroTbes 1
odiiiHUME cTaTUCTUYHUMU JaHuMU CyZoBOTro JernapTaMeHTy npu BepxoBHomy
Cyni P®: mporsrom 2016 — 2019 p.p. 3a po3risgaHO0 CTAaTTel0 HE OYyIo
3aCyPKEHO KOIHOI 0co0u !

Tomy 1inKoM mpaBuiIbHOIO BBakaeThes nosuilist M.O. Kus3bkoBa, sikuii Ha
piBH1 aucepTaiiiHoro pociimkeHHs cr.315 KK PO «HeBukoHnaHHsS BUPOKY Cy1y,
pIIIEHHS Cyy a0 IHIIIOTO CYyJOBOTO aKTy» JINWIIOB BUCHOBKY, IO 3 i JUCHO3HUIIIT
HEOOX1IHO BUKIIOYUTH TOHSTTS «3JIICHE HEBUKOHAHHS BUPOKY CYIy, PIIICHHS
Cyly abo I1HIIOTO CYJOBOTO aKTy, 10 HaOpaau YMHHOCTI» 1 3aMIHUTH HOTO Ha
«yMHUCHE HEBUKOHaHH:s». OOIPYHTOBYIOUM CBOIO MO3HULIIO 1€ BUCHMI, 30KpeMa,
3a3HayaB, 110 «BKAa3aTH Y 3aKOHI1 0€3 MIKOAM JIJIsi KpUMiHAIBHO-TIPABOBOT OXOPOHHU
3arajibHOO0O0B’I3KOBOCTI PE3YJIbTATIB MPABOCYs OyAb-SIKUN OJAWH KPUTEPIA s
BCTAHOBJICHHSI O3HAKU 3JIICHOCTI HEBHKOHAHHS CYyJIOBOTO akTy abo CHCTEMHU
00OB'SI3KOBUX [IJIsl I[HOTO TOKa3HWKA BIACTUBOCTEH MPAKTHYHO HEMOKIIHMBO,
OCKIJIbKM 3JICHICTH OaraToBapiaThBHA. 3aKpITUICHHS came I1l€i O3HaKW y 3aKOH1
3M1MCHEHO 0€3 ypaxXyBaHHS IMiIBUIIIEHOTO PIBHSI CYCIUIBHOT HEOE3MEeKH OYIb-IKOTO
YMHUCHOTO HEBUKOHAHHS CYJOBOTO aKTy, 3arajbHOOOOB’SI3KOBICTH  SIKOTO
3abe3neuyerbea 3acobamu cr. 315 KK PO, 1 po3Bomuno chopmyBaTd XuUOHY
MPAKTUKY 3aCTOCYBaHHs JAHOI CTaTTi, IO 3a0X0Yy€ aapecaTiB CyJOBHUX HaKa3iB
ITHOpYBAaTH iX TPUBAJIMH Yac, 10 BUIPABIOBYE TOJATKOBI BUTPATH HA 3aTyUCHHS
JIOJICBKUX 1 MarepiaibHuX pecypciB. sl MoAo0JIaHHS MOJIOHOT MPaKTUKU
JOIUTPHO BpaxyBaTH JIOCBIJI TUX JepXkaB, y KPUMIHAIBHUX KOJEKCaX SKUX
BIJICYTHS BKa3iBKa y BIJIOBIJIHUX CTAaTTAX Ha O3HAKYy 3JICHOCTI, @ 3aMiCTh LIbOTO
dbopma BUHM omKcaHa IK ymucem» , 10]2.

[Ilo crocyerbest ¢1.330-1 «3micHe yXWIICGHHS BiJi BUKOHAaHHS OOOB’S3KiB
BU3HAYHHUX 3aKOHOJABCTBOM P® mpo HekomepliiiHi oprasizalli, 110 BUKOHYIOTb
(GyHKILIT 1HO3EMHOTO areHTy» y SIKIi MICTUTBCSI TIOHSITTS «3JIICHE YXUJICHHS, ajle
TAaKOX BIJCYTHE TIIyMay€HHs3, TO IpH ii NPUHAHATTI 3aKOHOJABELb HE BPAXyBaB
no3utiito BepxoBaoro Cyny P®, skuif 1aB HETaTUBHUIA BIATYK Ha 3aKOHOMPOEKT.
Ha iioro nymky npoekroBana cT.330-1 moTpeOyBana q0omnpaitoBaHHs, OCKUIBKU Y
HIE He OyJ0 KOHKPETHM30BAHO IMEpeik OOOB’S3KiB, 3a 3JIICHE YXWJICHHS BiJ
BUKOHAHHS SKUX HACTa€ BiANMOBIJAIBHICTh, IO HEMHUHYYE IOTITHE 3a COOOIO0

! OrueTsl 0 umclie OCYkKIEHHBIX 10 BCEM COCTaBAM MPECTYIUIEHHI YTOJIOBHOTO Kojaekca Poccumiickoil denepanun:
¢dopma N 10-a. OdunmansHslit caiit CynebHoro nenapramenrta npu BepxoBnom Cyxe Poccuiickoit Deneparmn.
URL: http://www.cdep.ru/index.php?id=79.

2 KnsizsbkoB M.A. HeucronHenue npurosopa cyjia, pelieHus Cy/1a Wi HHOTO cyaebHoro akra (cr. 315 YK P®):
npoOJieMbl 3aKOHO/ATEIbHON perjaMeHTallMd M NpaBONpUMEHEeHus: aBroped. au... KaHj. topua. Hayk. Camapa,
2007.21 c.

3 Vronosuwii komexkc Poccuiickoii @enepamu ot 13.06.1996. Tlo cocrosumio Ha 29.05.2019. URL:
http://docs.cntd.ru/document/9017477.
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TpyAHOLIl mpu ii 3actocyBaHHi Ha mpaktuuil. Ile migTBepmKyI0Th ¥ OQimiiiHI
cratuctuyHi gani CyzaoBoro nenaprameHty npu Bepxosuomy Cyai PO: mpotsrom
2016 — 2019 p.p. 3a pO3TAAAAHOIO CTATTEIO OYJIO 3aCY/KEHO JIUIIE OAHY 0CO0Yy Y
2017 p. ? IIpote, Ha Hally AyMKY, y Liii HOpMi Kpalle He KOHKPETU3YBATH MOHATTS
«3JIICHOTO YXUJICHHS», @ BUKIIFOUUTH «3JIICHICTBY 3 ii CKJIaay, K 1I€ MPOIMOHYETHCS
oo ct.315 KK PO.

VY 1upoMy pasi 3 MO3UTUBHOTO OOKY CIIiJl BiI3HAYUTH KOHCTPYKIit0 cT.157
KK P® «Hecrnara komTiB Ha yTpuMaHHs JiTell a00 Hempare3IaTHUX OaThKiBY,
110 HE MICTUTD y CBOTH JAUCTIO3UIIIT «3TICHICTB.

Hanpuxnan, 4.1 miei craTTi Bukiaaena ak: «Hecrara 6aTekom abo maTip’to
0€3 MOoBaXHUX MPUYWH B MOPYIICHHS PIIICHHS Cyy a00 HOTapiajabHO 3aCBIIUEHOI
YroJid KOIITIB Ha YTPUMaHHsS HEMOBHOJITHIX JITEeH, a TaKoXX Hempale3IaTHUX
JUTEH, 10 JOCATIM BICIMHAILSITUPIYHOTO BIKY, SKIIO 1€ JiSHHS OYyJIO BUMHEHO
HEOHOPa30BO». HeomHOpa3oBow, BIANMOBIAHO J0 1.1 mpuMmitku g0 cr1.157
BU3HAETHCS HECIUIATa BIAMOBITHUX KOIITIB 0COOOKO, MiVIAHOIO aJMIHICTPATUBHOMY
MOKAPAHHIO 34 AHAJIOTIYHE JISIHHSA, y TIEpIoJ, KOJM 0CO0a BBAXKAETHCS MIIAHOIO
aaMinicTpaTBHOMY MoKapaHHio®. IlimmaTy KpUTHII TyT MOXKHA JMIIE TOM (axT,
10 HOpMa CKOHCTpPYHOBaHa 3 aMIHICTPATUBHOIO MPEIOIUIIIEIO.

Takum yKMHOM, MiJACYMOBYIOUYH aHAJII3 BUKOPHUCTAHHS TEPMIHIB 3 MOHITTSIM
«micHictky 'y KK P®, cnig 3a3HauuTH, 1[0 BITYU3HSIHOMY 3aKOHOIABITIO
HEJIOIIJILHO 3alo3u4yBaTH JOCBIJT 3aKOHOTBOPIIIB IIi€i Jep>KaBM B YacCTHUHI
no0Oy/I0BU HOPM 3 KaTETOPI€I0 «3IICHICTY, OCKIIbKHU ii IIUPOKE BUKOPUCTAHHS Y
TOMY BUTJISIII, SIK BOHO mepeadadeno y posriasimanomy KK, nume ctBoproe 3aiiBi
TPYIHOIII MPY MTPABO3aCTOCYBaHHI.

[Ipore nHaitOumbIIe cTaTeil 31 «3inicHicTIO» posMimeHo y KK PecmyOmiku
Tamxukuctan Big 21 tpaBHsa 1998 p.: cemu crtateit 3arajabHOl YaCTHUHI Ta IIECTU
crateil OcoOIMBOT YACTUHH.

VY 3aranbHiii 4YacTHHI «3JIICHICTHY» BHKOpHUCTaHO, ik 1 y KK P®, npu
moOyJI0OBI HOPM 3 KPUMIHAJIbHO-BUKOHABYOIO BIMOBINATBHICTIO 32 YXUJICHHS BiJl
OKpEMHX BHIIB TIOKapaHb. Tak y 4.5 c1.48-2 «O00B’s13k0B1 poOOTHY», u.u.5, 9, 11 cT.49
«Itpad», 4.3 c1.52 «Bumnpasui podotu» Ta 4.3 c1.54 «OOMexeHHs BOI», 4.3 CT.87
«Buam mokapaHb, M0 NPU3HAYAIOTHCS HEMOBHOJITHIMY, SKa pErIaMeHTY€

! Odunmanseeiii ot3ei8 Bepxosroro Cyna P® ma mpoext ®enepanbHoro 3akoHa "O BHECEHMH M3MEHEHHH B
OT/ACNIbHBIE 3aKOHOJaTeNbHbIe akThl Poccuiickoit denepaumu B YacTH PETYJIUPOBAHUS  ACSATEIBHOCTH
HEKOMMEPUYECKUX OPTaHW3aINH, BRITOTHIIOMNX (GYHKINN WHOCTPAHHOTO areHTa', BHOCUMEIA B ['ocyapcTBeHHYIO
Hdymy nemyratrom [ocynapcrBennoir Hymer M.A. SpoBoit. Ocdunnansueiii caiit ['ocynapcreennoir lymbl
®enepanproro Coopanns PO. URL: http://asozd2.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=102766-6.

2 OT4eTsl 0 YHCiIE OCYXKIEHHBIX IO BCEM COCTAaBaM MPeCTYIUICHUH YTOJIOBHOIO Kojekca Poccuiickoii denepanum:
¢dopma N 10-a. OpunmaneHslit caiit CynebHoro nenapramenta mnpu BepxoBHom Cype Poccuiickoit Deneparyn.
URL: http://www.cdep.ru/index.php?id=79.

3 Vronosuwii xomexkc Poccuiickoii @enepamu ot 13.06.1996. Tlo cocrosumio Ha 29.05.2019. URL:
http://docs.cntd.ru/document/9017477.
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npu3HauYeHHs Tpady, MICTUTHCS TaKe MOHSITTS AK «3JICHE YXWJIEHHS» BiJ IHX
MOKapaHb'. 3a pO3’ACHEHHSIM TAKUX <«3JIICHUX YXHJIEHb» CIIiJl 3BEPTATUCH [0
nosokeHb  Kozmekcy  BUKOHAaHHS  KpUMIHANBHUX  TOKapaHb  PecmyOmiku
TamxukucTan, mo Takox ayxe cxoxuii Ha KBK P®, ne y ¢1.29-5 «3micHe
YXWICHHS Bl BIAOyBaHHS OOOB’S3KOBUX po0iT», CT.31 «3imicHe yXWJICHHS Bij
criatu mrpady», 4.3 ¢1.52 «BiamoBiIaIbHICTh 3a MOPYIIEHHS TMOPSIAKY Ta YMOB
B11I0yBaHHS MMOKapaHHs y BUTJISI1 BUMIPABHUX POOIT 1 32 YXUJIEHHSI BiJl BIIOYBaHHS
nokapaHHsa», 4.3 cr.58 «BiAnoBiiandbHICTh 3a MOPYLICHHS MOPSAKY Ta yMOB
BIIOYBaHHS MOKapaHHsS Yy BUIJISIII OOMEXKEHHsS BOJI Ta 3a 3JICHE YXHWJIEHHS BiJl
BiI0yBaHHS [[bOTO BH/Y NOKAPAHHA» > IETAILHO PErTTaAMEHTOBAHO iX 3MiCT. 3HOBY,
ak 1y KK P®, crmig BIAMITUTH BeIWKY BapiaTUBHICTb BU3HAYEHBb «3JIICHUX
YXWJIEHb» HIOJI0 LUX TMOKapaHb, TOMY €JIWHE IMOHSATTS CTBOPUTH HE YSBISAETHCA
MO>KJIMBUM, OCKUIBKU KOXKHUIM BUJ OKapaHHS Ma€ CBOIO CHEUIKY.

Kpim Toro, 4dactuna po3’sicCHEeHb HOCUTb OLIIHOYHUHM Xapaktep. Hanpukian,
BignoBiiHO 10 4.3 cr.58 Kogekcy BHUKOHaHHS KPUMIHAJIBHUX MOKapaHb
PecriyOniku TamKUKHUCTaH «3JIICHUM YXWICHHAM BiJl BIJOyBaHHS TNOKapaHHS Y
BUTJISIII OOMEKEHHSI BOJII € CaMOBUIbHI, 0€3 MOBAKHUX MPUYHMH: a) 3aJUMICHHS
3aCy/LUKCHUM TEPUTOpIi BUIPABHOTO IIEHTPY; O) HemoBepHEHHS ab0 HECBOEYacHE
MOBEPHEHHS JI0 MICIIS BIIOYBaHHSI MIOKAPAHHS; B) 3JIUIIIEHHS MiCI poOOTH ab0 Miclis
IPOXKUBAHHD . YV JaHOMY BHIIAJIKy BiJCYTHI 4acOBi MeXi BHILECHEPEIIYECHUX JisHb,
0 MOXKE TOTAITH 3a COOOK NPUTSITHEHHS OCOOM /10 KpUMIHAJIbHO-BUKOHABYOI
BIJIMOBIIAJILHOCTI 32 MaJIO3HAYHI TIOPYIICHHSI, 00 HABITAKW, YHUKHEHHS BiJ TaKOi
3a OUJIbIL 3HAYHI.

Y 4.7 c1.71 «YMOBHE HE3acTOCYBaHHS IOKAapaHHs» Ta I. a) 4.6 cT.76
«YMOBHO-JIOCTPOKOBE 3BUILHEHHS BiJl BIAOYBaHHS MOKapaHHs» NepeadaueHo Taki
JUSHHS, K «3JIICHE YXWUJICHHsI BiJl MOKJIQJCHUX Ha 0CO0Y CyJIOM OOOB’SI3KIBY» MPH
3acTocyBaHHi Takux 3axomis®. IIpoTe 3aKoHOZABYE TIYMAYEHHS «3IiCHOTO
YXWJICHHS» 31MCHEHO TUIbKM IIOJI0 YMOBHOI'O HE3aCTOCYBaHHS MOKapaHHA y 4.4
cT.226 Konmekcy BUKOHaHHS KpUMIHAJIbHUX MOKapaHb PecmyOmiku TamkukucTan
«BianoBiganbHICTh 3aCy/PKEHUX 3 YMOBHHUM HE3aCTOCYBAaHHSM IOKapaHHS,
BIJIMTOBIJTHO JIO SIKOT «3JIICHUM YXHUJICHHSM BiJ] BUKOHAHHS 00OB'S3KIB BBAXKAETHCS

' Vronosuelii komekc Pecnybmuku Tamxukuctan ot 21.05.1998. Ilo cocrtosamio Ha 29.05.2019. URL:

mmk.tj/ru/library/ugolovnii_kodeks_rt.doc

2 KoJieKC UCTIONHEHHS YTOJIOBHBIX HakaszaHuii Pecry6muku Tamxukuctan ot 06.08.2001. IMo coctosHmro Ha 27.12.2018.
URL:

https://www.legislationline.org/download/action/download/id/6470/file/Tajikistan_Criminal Executive Code 2001 am2016
_ru.pdf

3 Kogekc MCTIONHEHHs YTONOBHBIX Hakasanuii PecrryOmuku Tamxukucran ot 06.08.2001. ITo coctosnuio Ha 27.12.2018.
URL:

https://www.legislationline.org/download/action/download/id/6470/file/Tajikistan Criminal Executive Code 2001 am2016
_ru.pdf

4 Vronoeneii konexc PecnyOmuku Tamxukucran or 21.05.1998. Tlo cocrosuuro Ha 29.05.2019. URL:
mmk.tj/ru/library/ugolovnii_kodeks_rt.doc
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BUYMHEHHS 3a00pOHEHNX a00 HEBMKOHAHHS MOKJIAIEHUX Ha 0CO0Y, 3aCy/KEHY 3
YMOBHHMM HE3aCTOCYBAHHSAM IOKapaHHs Jii OLIbIIEe JBOX Pa3iB MPOTITOM POKY,
abo TpuBaie (moHan 30 NHIB) HEBUKOHAHHS OOOB'S3KIB, TOKJIAJICHMX Ha HeEl
cymom»!. Take pO3’SCHEHHS BHIACTHCA JOCHTh 3AIUIyTAHMM, OCKLUIBKH
HE3PO3YMIJIO SIKUM YHHOM CJIiJ] PO3MEKOBYBATH TakKi ()OPMH «3JTICHOTO YXUJICHHSD)
K «HEBUKOHAHHS TIOKJIQJIEHUX Ha o0co0y [ii» Ta «TpuBaje HEBUKOHAHHSA
000B’513K1BY», OCKUJIBKH 000B’SI3KW MOXKYTh TOJISTaTH SIK Y (opMi Oe3is7IbHOCTI (HE
3MIHIOBaTH TIOCTIHE MiCIle MPOXXKUBaHHA), Tak 1 y dopmi niid (IpodTH Kypc
JIKyBaHHS B1J] aJIKOTOII3MY).

[Ilo cmia BBaXaTH «3JICHUM YXWICHHSIM» TPU YMOBHO-IOCTPOKOBOMY
3BUIbHEHH1 BiJl BinOyBaHHs mokapaHHs y TekcTi KK Tta Kopekcy BHKOHaHHS
KpUMIHAJBbHUX TOKapaHb PecmyOniku TakukucTaH HE poO3’SICHIOETHCS, IO CIIi
BBa)KaTH CyTTEBUM HEJIOJIKOM 3aKOHOJIABCTBA II1€1 KpaiHHU.

B Oco0OnuBiii yactuni KK «3micHicTs» po3mimieHo y I'masi 20 «3no4uuHu
npoTu CciM’i Ta HEMOBHOJITHIX». lle ABI TpaguIiiiiHi HOPMHU, IO CTOCYIOTHCS
YXWJICHHS B1JI CIIJIATH aJIIMEHTHUX 3000B’ 13aHb.

VY c1.177 «3nicHe yxuneHHs OaThKiB Bl yTPUMAHHS JIT€W» IHUCIIO3UIIISA
BUKJIAJICHA SIK «3JIICHE, TOOTO 0€3 MOBaXHUX NMPHUYMH, YXWICHHS OaThKIB Oliblle
TPHOX MICALIB BIJl CIUIATU 3a PIIMIEHHAM CyJAy KOIUTIB Ha YTPUMaHHSA
HEMOBHOJIITHIX JITEH, a Tak caMO Hempale3laTHUuX MJiTed, sKi JOCITId
BICIMHAQ/ILSITUPIYHOTO BiKy». A y cT.178 «3micHe yXuneHHs AiTell BiJ yTpUMaHHS
HeIpare3aTHuX 0aThKIBY» - SIK: «3JICHE, TOOTO 0€3 MOBAXHUX MPUYHH, YXUIIECHHS
JiTeN OLIbIe TPHOX MICSIIIB BiJ] CIJIATH 32 PIIICHHSAM CYJIy KOIITIB HA yTPUMAaHHS
HEnpane3IaTHUX a00 TakuX, sAKi MOTPeOYITh MaTepialbHOI JOMOMOTU 0aThKiB»Z,
ToOTO «yXHUJIEHHS» MEPETBOPIOETHCS HA «3JICHE» Y pasl BIJICYTHOCTI MOBaXHUX
MPUYUH HECIUIATH BIAMOBITHUX KOIITIB OLbIIE TPHOX MICSIIB. Y 1IbOMY BHUITQJIKY,
SKIIO 3 TEKCTY CTaTed BUIIYUUTH «3JIICHICTHY» iI CYTHICTb 3MiH HE 3a3HA€, TOMY
BUKOPUCTAHHS PO3IJISIAHOI KaTeropii oOyMOBJIEHO MIBU/IIE 3a BCe Oa)KaHHSAM
3aKOHO/IABIIS 10JIaTH HOPM1 €MOLIIMHOTO 3a0apBICHHS.

Takox € Tpu HOpMHE 31 «3micHICTIO» y ['maBi 27 OcobauBoi wactuan KK
«310unHU y cepi eKOHOMIYHOI JiSITLHOCTI.

Tak, cr. 266 «3micHe YXWIEHHA BIJ TMOTallleHHS KpPEeIUTOPCHKOT
3a00proBaHOCTI» Ma€ JUCMIO3UIII0: «3JIICHE YXWJICHHS KEpiBHHUKA OpraHizallii,
1HMBIAYaJIbHOTO MiANPHUEMIlL a00 TpPOMaJIIHUHA BiJ MOTAIIEHHS KPEAUTOPCHKO1

! Kojekc MCHONHEHUs YTrOJOBHBIX Hakasauuii Pecry6bnuku Tamxuxuctan ot 06.08.2001. Tlo cocrosnuio Ha
27.12.2018. URL:
https://www.legislationline.org/download/action/download/id/6470/file/Tajikistan Criminal Executive Code 2001
~am2016_ru.pdf

2 Vronoeueii konekc PecmyGmuku Tamxukucran ot 21.05.1998. Tlo cocrosuuro Ha 29.05.2019. URL:
mmk.tj/ru/library/ugolovnii_kodeks_rt.doc
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3a00proBaHOCTI Y BEITUKOMY pO3Mipi a00 BiA OIJIaTH IIHHUX MarepiB Micis
BCTYIly B 3aKOHHY CHMJIy CyJOBOrO pimieHHs» '. YV miii HOpMi mepenbadeHo aBi
dbopMu BUMHEHHS MAISIHHS: «3JIICHE YXWJIEHHS BIJ MOTAIICHHS KPEIUTOPCHKOT
3a00proBaHOCTI» Ta «3JIICHE YXUJIEHHS BiJl OIUIATH I[IHHUX MHanepiBy. TiyMaueHHs
«3JICHOCTI» Y TEKCT1 3aKOHY HE PO3MIIICHO. Y IIJIOMY JAUCIO3UINS PO3TJIsIaHOl
HOpMHU Maibke ineHTHuHa cT.177 KK P®, ToMy BCi KpUTHYHI 3ayBaKE€HHS
pociicbkux BueHux JI.M. [yrpiuuioBoi Ta H.M. 3omnoroBoi g0 c¢1.177 KK P®
MO>kHa BigHecTH 1 110 cT.266 KK Pecmy6miku TamkukucTtas.

Taxi cami apryMeHTH MO>KHa HaBECTH 1 II0J0 CT. 274 «3IicHE MOpYIICHHS
MOPSIIKY TIPOBEICHHS TMPWIIOAHUX TOpriB abo TeHmepa, abo ayKIliOHIB»
JTUCIIO3UILIIS SIKOT BUKJIAJIEHAa SIK: «3JIICHE MOPYLIEHHA TMOPSAKY IPOBEICHHS
NPUIIOJHUX TOPTiB, a00 TeHJepa abo ayKIiOHIB, IO 3aBJaj0 BEIMKOI IIKOJIU
BJIACHUKY MaiiHa, OpraHizaTopy TOpPriB a00 ayKIlOHIB, MOKYMIEBI a00 1HIIOMY
rOCIOAapIouoMy Cy6'ekTy»?. V TEKCTI 3aKOHY BiACYyTHE PO3’SCHEHHS Y YOMY
KOHKPETHO TIOJNSITAa€ <«3MICHICTH» TNPU TOPYIIEHHI TOPSAKY MPOBEICHHS
3rajyBaHUX y CTaTTI 3aXO/IiB.

[To iHmOMY cKOHCTpyHoBaHa nucno3ullis cT. 270 «3micHe OaHKPYTCTBO» Y
TEKCTI  SIKOi  BIJICYTHA  «3JICHICTB»:  «CTBOpeHHsT  ab0  301IbIICHHS
HEIJIATOCIIPOMOYKHOCT1, BYMHEHI KEpPIBHMKOM YW BJIACHUKOM KOMEPIIHHOI
oprasizaiiii, a TaKoXX 1HAUBIIyaJbHUM MIIMPUEMIIEM B OCOOMCTUX 1HTEpecax abo
iHTepecax IHIIMX OCi0, 10 3aBJaji0 BEJIMKOI IIKOAM UM 1HIIUX TSHKKUX
HacCIiaKiB»>. Y 1aHOMy BUNAIKY CJIiJ BiAMITUTH IIOBHY iIEHTHYHICTH PO3IJIAAAHOI
HOpMH Ta cT. 262 Mogensroro KK mis kpain CHJT «3micue 6ankpyTcTBo»”. Xoua
came Taka moOy/J0Ba HOPMHU BUTJISAAE OUTBINT MPUHHSATHOIO, OCKIJIBKH HE MICTUTh
OLIIHOYHY O3HAKy «3JICHICTH», a MPOCTO HA3MBA€ PI3HOBHUJA OaHKPYTCTBA —
JOBEACHHS 10 OAaHKPYTCTBA «3JIICHUM).

Hapemri y I'naBi 32 Oco6nuBoi yactuau KK «3mo4nHu mpoTu mpaBocy aish»
po3minieHo oaHy Hopmy. BimmosimHo 10 ¢1.363 «HeBuUKOHAHHS BUPOKY CYIY,
pillleHHA Cyay abo 1HIIOrO CYJOBOTO aKTy» 3JIOYMHOM BH3HAETHCA «3JIICHE
HEBUKOHAHHS MPEICTAaBHUKOM BJIa/d, JEPKABHUM CIYyKOOBLSIM OpraHy MiCII€BOTO
CaMOBpSYBaHHS, a TaKOX CIY>KOOBLISIM JepaBHOI yCTaHOBU, KOMEPIIHHOI abo
1HIIOI Oprasizamii BUPOKY CyAy, pILICHHS cyAy abo I1HIIOTO CyAOBOTO akTa, L0

' Vronosuelii komekc Pecny6muku Tamxukuctan ot 21.05.1998. Ilo cocrosamio Ha 29.05.2019. URL:

mmbk.tj/ru/library/ugolovnii_kodeks rt.doc

2 Vronosuelii kojgekc PecrnyOmmku Tamxuxmcran ot 21.05.1998. Ilo cocrosmuio Ha 29.05.2019. URL:
mmk.tj/ru/library/ugolovnii_kodeks rt.doc

3 Vronosuwii komexc Pecny6nuku Tamxuxuctan ot 21.05.1998. Tlo cocrosmuio wa 29.05.2019. URL:
mmk.tj/ru/library/ugolovnii_kodeks rt.doc

4 MoenbHBIH yrOJOBHBIA KOJEKC i TocyaapcTB — yuacTHukoB Coapykectsa Hesasucumbix [ocymapcts:
PEKOMEH/IaTeIIbHbII 3aKOHOAATEIbHBIN aKT: NPUHST NOCTaHOBIEHHEM MexnapiaaMeHTCKoH AccamOiien rocyjapcT
— yuactHukoB  CopgpyxkecrBa  HesaBucumbix  Tocymapcts 17 despans 1996 1. //  URL:
http://www.iacis.ru/data/prdoc/019.rar
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BCTYIIMIM Yy 3aKOHHY CHIIy, a TaKoXX IIEPEIIKOKAHHSA iX BHUKOHAHHIO» .
3aK0HO/1aBUE TIIYMAuCHHS TaKOTO «3JIICHOTO HEBUKOHAHHS BiJICYTHE.

OTxe, NiACYMOBYIOUM aHalll3 BHUKOPUCTAHHS TEPMIHIB 3 TOHATTSIM
«3micHicThy Y KK PecnyOiku Tamkukucran, ciuijf 3a3HaYUTH, 10 BITYU3HSIHOMY
3aKOHOJIaBII0 TAKOXX HEAOLUIBHO 3alo3W4yBaTH JOCBIJ 3aKOHOTBOPIIIB III€i
JiepKaBU B YaCTHHI MOOYJ0BH HOPM 3 KaTETOPI€I0 «3MCHICTEY. OCKIJIBKH 111 CTATTI
Oarato y 4oMy BiATBOPIOIOTH NosioxkeHHss MogaensHoro KK mis kpain CHJI ta KK
P®. Kpim Toro, 11¢ mepeBaKHO HOPMH KPUMIHAILHO-BUKOHABYOI BiIITOBIIAIBLHOCTI,
po3mimieHi y 3araneHii gacTuHi KK, a Takox crarti OcobnuBoi wactuan KK y
AKUX «3JICHICTBY» HE PO3TIyMAuyeThCs 1 € OLIHOYHOI O03HAKOIO, 110 Oe3MmepeyHo
CTBOPIOE 3aiiB1 TPYAHOIIII MPU MPABO3aCTOCYBaHHI.

IToBHOMO BIACYTHICTIO «3IICHOCTI» y OCOOIMBIM YaCTHUHI XapaKTePHU3YETHCA,
ak 1 KK Kupruspkoi PecnyOmiku, — KK PecrnyOmiku VY30ekucrtaH y 4YWHHIN
penakii, npuiHaTUN me 22 BepecHs 1994 p. PosrisgaHe MOHATTS PO3MIIICHO
qumie 'y ABoxX crarrax 3aranbHoi wactuHi KK 3 KpuMiHAIBEHO-BUKOHABUYOIO
BiJIMTOBIIATTHHICTIO.

Tak, BigmoBimHO 10 4.6 cT.48-1 «OOMEXEHHS BOJI» «y pasi 3JIICHOTO
YXWJICHHS 3aCyJ[’KEHOT0 B1Jl B1IOYBaHHS MOKapaHHS y BUTJISAAI OOMEXEHHS BOJI, a
TaKOX HEBMKOHAHHS HUM TMOKJIAJCHUX HAa HBOTO CYJOM OOOB'SI3KIB, CYJl MOXKE
3aMiHUTU HEBiZOyTHI TepMiH OOMEKEHHS CBOOOAM IHIIMM BHIOM HOKapaHHS»>.
Cnin 3a3Ha4MTH, 110 119 HOpMa 3’ siBujiack y TekcTi KK y BinnmoBigHOCTI 3 3akOHOM
PecnyOniku Y36ekucran Bix 10 cepras 2015 p.°.

SKmo JOCHiBHO TIYMAayuTH IO CTaTTIO, TO BHIUIMBAE, IO 3aMiHA
MOKapaHHA MO)e BiAOyTHCS JiMiIe y pa3l 000B’S3KOBOIO IMOEIHAHHS «3JICHOTO
YXUJICHHS BiJ BiAOYBaHHS MOKAapaHHS y BUA1 OOMEXEHHS BOJID» Ta «HEBUKOHAHHS
3aCy/DKCHUM TIOKJIAJEHUX Ha HBOTO CYJOM OOOB’SI3KIB», TOOTO III JISIHHS CIiJ
PO3MEKOBYBATH.

3a pPO3’SICHEHHSM MIOAO 3MICTY TaKOTO «3JIICHOTO YXHWJIEHHS» CIIiJ
3BepTaTuch 10 KBK Pecnybniku Y306ekucran y sikomy, BiANOBIIHO 10 4.3 c1.44-4
«BianoBiganbHICTh 32 MOPYUICHHS MOPSAAKY Ta YMOB BiJOYBaHHS IOKapaHHS Y
BUJIl OOMEXEHHS BOJII» 0OCO00I0, SIKa 3JTICHO YXWISIETHCS BIJ TAKOTO MOKapaHHS
BU3HAETHCS 3aCy/DKEHUN, SIKAW: a) JOMYCTHUB TOPYIICHHS MOPSAKY Ta YMOB
BIIOYBaHHSI MOKapaHHS MPOTATOM OJHOTO POKY TICIS 3aCTOCYBaHHS 1O HBOTO
JTUCIUTIIIHAPHOTO CTATHCHHS y BUIJISIII TIOMEPEHKCHHS PO HETPUITYCTUMICTD
NOPYIIEHHS! BCTAHOBJIEHUX CYyAOM 3a00poH (0OMeXeHb); 0) MOpYyIIMB MpaBHIIa

' Vrosnoenbiii  kosekc PecnyGmuku Tamxukuctan ot 21.05.1998. ITo cocrosuuio Ha 29.05.2019. URL:

mmk.tj/ru/library/ugolovnii_kodeks rt.doc

2 Vronosuwiii komekc PecnyOnuku ViGekucran ot 22.09.1994. Tlo cocrosmmo ma 15.05.2019. URL:
http://lex.uz/docs/111457.

3 3akon PecniyOmuxm Y36ekucran ot 10 asrycra 2015 roga Ne 3PY-389. C3 PV, 2015 r., Ne 32, cr. 425.
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BUKOPUCTAHHS CTOCOBHO HBOTO TEXHIYHMX 3acO0IB HArJsIAy; B) YTIK 3 MICIA
MIPOKMBAHHS, MICIE 3HAXO/KCHHS SIKOTO HE BCTAHOBIICHO MIPOTATOM OLJIBIIIE TPHOX
ni0; T) HempuOyB 10 1HCHEKIi BUKOHAHHS IMOKApaHb 3a MICIIEM MPOKUBAHHS
IPOTATOM OinblIe TPHOX [0, MIO MEPEBUINYIOTH BCTAaHOBIEHUH TepMmin'. ToOTo
(GJICHICTh yXWJICHHS» BH3HAYAETHCS 3a JIONIOMOTOI0 MEpeNiKy IEeBHUX isHb
3aCyIKEHOT0, SIK1 32 CBOEIO CYTTIO € AUCIHUIUTIHAPHUMHU MPOCTYIIKaAMHU.

A TmepeliK «IMOKJIaJeHUX Ha 3aCyJPKEHOro 00OB’s3KiB», 3a3HAUEHO y 4. 4.4
ct.48-1 KK PecnyOmiku V30ekuctaH: «BIJUIKOJYBaTH 3aloJisiHy HUM
MaTepiaJbHy Ta MOpajibHY IIKOJY, BJIAIITYBATUCh HAa poOOTy ab0 HaBYaHHS, a
TaKOX iHIII 000B’SI3KHM, 10 CIPUATUMYThH HOrO BUIIPABIEHHIO» 2. 3 ypaxyBaHHAM
TOTO, 110 y 4.3 i€l CTATTI PO3MIIIEHO IIe 1 mepeltik 3a00poH (00MeXeHb), IO CYy/
MOKE TMOKJIACTH Ha 3acCyJKEHOro, MPaBO3aCTOCOBUYMM OpraHaM JdOBOJIUTHCA
JIOCUTh CKJIAJAHO PO30UpPATHUCh, MOPYIIEHHS CaMe€ 4YOro 3acy/KEHUU JOMYCTHUB.
ToOT0 y 1IbOMY BHMAJKy JOBOJUTHCS KOHCTATyBaTU JOCUTH CKIIAHY CHCTEMY
JTUCITUTIIIHAPHOI BIIMOBIIATBHOCTI 3aCY/KEHUX IO MEPEPOCTAE Y KPUMIHAIBHO-
BUKOHABYY, JI€ HOPMH KPHUMIHAJIBHOTO TIpaBa 3MIMIYIOTECA 3 HOpPMaMu
KpUMiHAIbHO-BUKOHABYOIO MIPABa.

Bignosimno g0 4.1l c1.50 KK Pecnybniku ¥Y36ekucran «llo30aBineHHs
BOJII»: «y pa3l BU3HAHHS 3aCy/KEHOTO, SIKOMY CYJOM IpHU3HAYEHO Bi0yBaHHS
MOKAapaHHS Y KOJIOHIi-ITOCEIEHH1, 3JIICHUM MOPYITHUKOM PEXKUMY YTPUMAaHHS, CY/]l
IIEPEBOJNTHL MOTO B KOJIOHIKO 3arajlbHOTO PEKMMY Ha HEBimOyTwil Tepmim» . Y
IIbOMY BUTAJKY CJIiJI KOHCTaTyBaTH HAsBHICTh HOPMU KPHUMIHAJIEHO-BUKOHABYOTO
npaBa, 0 HOCUTh YUCTO MPOLEAYPHHUMA XapaKTep Y TEKCTI KpUMIHAIBHOTO 3aKOHY.

Hampuknan, mpaBoBy HOPMY CXOKOTO 3MICTY BITUM3HSHUN 3aKOHOJIABEIh
koM npaBuibHO posMmictuB Yy 4.3 c¢r.101 KBK Vkpainu «IlepeBenenns
3aCy/DKEHUX JI0 1MO030aBJICHHS BOJI», IO Mepeadadae MmepeBe/ieHHs 3aCyHKEHUX,
K1 3IIICHO TIOPYIIYIOTh PEKUM BiOyBaHHS IIOKAPaHHA",

A 3a pO3’ACHEHHSM KpHMIHAJIbHO-BUKOHABUMX ToyiokeHb 4.11 c¢1.50 KK
Pecriy6niku Y30ekucran ciin 3sepratch 10 cT.112 KBK Pecry6niku Y36ekucran
«3MiCHUN MOPYIIHUK PEXUMY YTPUMaHH:», BIAMOBIAHO 10 4.4.1,2 sKOi:

«3TICHUM TOPYITHUKOM PEKUMY YTPUMAHHS BUSHAETHCS 3aCY/HKCHUH, KU
YUYMHUB HE MEHIIE JBOX IpyOMX MOpYIIEHb MOPSAKY BiAOYyBaHHS MOKapaHHS, 3a
K1 BiH OyB MiJJIaHUN CTSATHEHHSM Y BUIJISI MOMIIICHHS B JAUCIHUILTIHAPHUM

! VrosioBHO-MCTIONHUTENBHBIN Kojeke PecryGmuku Y36ekucran ot 25.04.1997. Tlo cocrosuuio Ha 15.05.2019.
http://lex.uz/docs/163627#2721505.

2 Vronosuwiii komekc PecnyOnuku ViGekucran ot 22.09.1994. Tlo cocrosmmo ma 15.05.2019. URL:
http://lex.uz/docs/111457.

3 Vrosnosmblii  kojaekc Pecny6nukm Yibekucran or 22.09.1994. Tlo coctosmmio ma 15.05.2019. URL:
http://lex.uz/docs/111457.

4 KpuMiHambHO-BUKOHABUMI Kojekc Ykpainu Bix 11 cepras 2003 p. Tonoc Yrpainu. Ne 161. 2003. 29 ceprns.


http://lex.uz/docs/163627#2721505
http://lex.uz/docs/111457
http://lex.uz/docs/111457

105

BIJUTIJICHHS, SIKIIO KOYKHE TUCIUTUTIHAPHE CTATHEHHS HE 3HATO a00 HE MOTaIleHO B
YCTaHOBJICHOMY TIOPSIIKY.

3MICHUM TOPYUIHUKOM PEXUMY YTPUMaHHS B KOJIOHII-TIOCEJNIEHHI TaKOX
BU3HAETHCS 3aCyKEHUHN, CAMOBUILHO 3aJIMIIUB TEPUTOPIIO YCTAHOBU 3 BUKOHAHHS
MOKapaHHs a0 1HIIOTO MICIls, Jie¢ BiH MOBHUHEH 3HAXOJUTHCS 3a HAMpPaBJICHHSIM
aaMiHicTpaii, GiIbII HiX HA ABAALATE YOTUPH roAuHM» . TOOTO, HA HAIY JTyMKY,
paBOBY HOpPMY, IO Mependadyae MEpeBEACHHS 3JICHOrO MOPYUIHUKA PEKUMY
yTpUMaHHS 3aKkOHOAABII0 PecryOiniku Y30eKuCTaH CliJi BUKJIIOUUTH 3 TEKCTY
KPUMIHAIBHOTO 3aKOHY Ta po3mictutu 11 y KBK.

Y Oco6musiit wactuai KK PecnyOmiku VY30ekuctan ciiji BiAMITHTH
HAsIBHICTh CXOKHX 3a CBOEIO CYTHICTIO 3 BianoBianumu 3nounHamu y KK Ykpainu
HOPM, aJIe Yy iX Ha3Bax Ta JUCHO3UIIAX «3JTICHICTh» BIJICYTHS.

Hanpuknan, me crocyerbess CT.122  «YXuieHHS BiJ  yTpUMaHHS
HEIMOBHOJIITHIX a00 Hempale3aaTHUX ocio» Ta cT.123 «YXusiaeHHs BiJ] yTpUMaHHS
6arbkiB» KK PecnyOmiku Y3bekucran» 2.

Omxe, 3a BukiIoueHHSIM HOpM 3aranpHoi yactuHu KK 3 kpuMiHaiabHO-
BUKOHABYOK) BIAMOBITAIBHICTIO, BBAXKAEMO MO3UTHUBHUM MPUKIIA] 3aKOHOIABIISI
PecniyOmniku V30ekuctan mono mnoOyzaoBu HopMm OcoOnuBoi yactuHu KK 6e3
BUKOPHUCTAHHS «3JIICHOCTI».

Jly>xe OJIM3BKUI 32 3MICTOM JI0 KpUMIHAJILHOTO 3aKOoHOJaBcTBa kpaiH CHJI
KK Typkmenictany Big 12 depBHs 1997 p., Xou BOHAa 1 HE € YJICHOM III€i
CriBnpyxHocTi. Posrisiane NMOHATTS PO3MIMIEHO Yy IMIECTH CTATTAX 3arajbHOl
yactuHi KK Ta mectu crartsax OcobnuBoi uactunu KK.

VY 3BaranpHii 4acTHHI «3JICHICTb» BHUKOPUCTAHO MpH MOOYAOBI HOPM 3
KPUMIHAJIbHO-BUKOHABUOIO BIAMOBIMATBHICTIO 332 YXWJIEHHS BiJ OKPEMHX BHU/IIB
nokapanb. Tak y 4.3 c1.50 «Bumnpasui po6otu», 4.4 cr1.51-1 «lloknanenus
000B’sI3Ky TIPOKUBAHHSI y MEBHINA MICIIEBOCTI», 4.2 cT.52-1 «OOMeXeHHs BOII» Ta
4.2 c1.86 «BunpaBnai poOOTH» (IJ1s1 HEIOBHOMITHIX) MICTUTBCS Take MOHSATTS SIK
«3JIiICHE YXWIEHHA» BiJl MX MOKapaHb’. 3a po3’sSCHEHHAM CIij 3BEPTATHCH [0
nosoxkedb KBK Typkmenicrany, ne 'y 4.3 ¢1.39 «BianoBiganpHICTh 32 MOPYIICHHS
HOPSAJKY Ta YMOB BIIOYBaHHS IMOKapaHHsS Yy BUIJISIII BUIIPABHUX POOIT 1 31ICHE
YXUJICHHS BiJ BiI0OYBaHHA MOKapaHHs» Ta 4.l cT.42 «BianoBiiaabHICTh 3a 3/1iCHE
YXWICHHS BIJ BIAOYyBaHHS IIOKapaHHS Yy BUIJIAAl TOKJIAQJCHHS OOOB'SI3KY

! VrosioBHO-MCTIONHUTENBHBIN Kojeke PecryGmuku Y36ekucran ot 25.04.1997. Tlo cocrosuuio Ha 15.05.2019.
http://lex.uz/docs/163627#2721505.

2 Vronosuwiii komekc PecryOnuku ViGekucran ot 22.09.1994. Tlo cocrosumo ma 15.05.2019. URL:
http://lex.uz/docs/111457.

3 Vronosuwii komekc Typkmenncrama ot 12.06.1997. Tlo cocrosamo Ha 01.06.2019. URL:
http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.
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NPOKMBAHHA B IEBHIM MicCLEBOCTI»!, JETANBHO PEraMEHTOBAHO 3MICT TAaKUX
(GIIICHUX YXWJICHbY» BiJl BUIIIEHA3BAHUX MMOKAPaHb.

[Ipote 1m0 Takux po3’SACHEHb 3aKOHOJABIA € 3ayBa)K€HHA. Tak, BiJMOBITHO
10 4.1 c¢1.42 KBK oco6oro, sika 371iCHO YXUJIAE€ThCS BiJ BIIOYBAaHHS MOKapaHHS Y
BUTJISIZII TOKJIQJCHHSI OOOB'SA3KY IMPOXKWUBAHHS B TEBHIM MICIIEBOCTI BHU3HAETHCS
3aCyJDKCHHUH, KWW BUiXaB 3 III€I0 METOI 3 OOOB'SI3KOBOTO MICISl TTPOKUBAHHS,
KWW JTOMYCTUB MOBTOPHE MOPYIICHHS MOPSAKY Ta YMOB BiJJOYBaHHS MOKAapaHHS
MICTsl OTOJIOMICHHS 1l MHCHMOBOTO TOMEPEHKCHHS, a TaKOX 3HUK 3 MICIlA
00OB'AI3KOBOr0 NPOKMBaHHA 1 Horo MicuesHaxomkeHus Hesimome?. Ilpu
3aCTOCYBaHHI ITi€]l HOPMH JIOBEACTHCS PO3MEKOBYBATH BHI3Ml 3aCyKEHOTO 3
METOK 3JIICHOTO YXWJIEHHS BiJ TIOKapaHHS BIiJ 3 OOOB’A3KOBOTO MiCIs
MPOKMBAHHS Ta 3HUKHEHHS 3 MICIsl 00OB’SI3KOBOTO MPOXUBAHHS Y HEBIIOMOMY
HanpsaMKy. Kpim Toro, Ha Hairy AyMKY, CKJIaJHO OyAe MPUMYCHUTH 3aCyIKEHOTO
BU3HATHU T€, 1[0 BiH BUIXaB 3 MICIl MPOKUBAHHS CaM€ 3 METOIO 3JTICHO YXUJIUTHUCH
BiJl TAKOTO BUAY MOKapaHHs. 3aCy/DKEHUN MOXKE BUTAJAaTH OY/b-SKY METY BUI3MY,
1 IOBECTH MPOTHIICIKHE Oy/I€ TOCUTH HEMPOCTO.

Ane 1 e me He Bce, ockinbkn y KK mepenbaueHo icHyBaHHS Iie OJTHOTO
«3JIICHOTO YXWJICHHS BiJl B1I0OyBaHHS MOKapaHHS y BHJI MOKJIaJACHHS OO0OB’S3KY
NpOXKMBATH y TIEBHIA MICHEBOCTI» 3a SKE BCTAHOBJEHO KPUMIHAIBHY
BianoBiaimbHICTh Y cT.207-1 OcobmuBoi yactuanu KK Typkmenicrany. VY wii
HOPMI M1 3JIICHUM YXWUJICHHSM Bij BiIOyBaHHS MOKapaHHS y BUTJIS/II TOKIAACHHS
OOOB'I3KY TMPOXHUBAaHHS B TIEBHIA MICIIEBOCTI PO3YMIETHCS YXWJICHHS BiJ
BiIOyBaHHS 3a3HAYECHOTO BHUIY TOKapaHHS, BUYMHEHE 0OCO0000, J0 SIKO1 JBidl
MPOTATOM OJHOTO POKY 3aCTOCOBYBAJIMCS 3aXOAM aIMIHICTPATUBHOTO CTATHEHHS
3a Take x nopyuerns’. Tooro y KK TypkmenicTany mepeadadeHo aBa «3JIiCHUX»
YXWICHHS 3a OJMH 1 TOM >Ke€ BHJI TOKapaHHS, 10 peali30BaHl Yy BUIVISIIL
KpPUMIHAJbHO-BUKOHABYOI Ta KPUMIHAJIBHOI BIiAMOBIIAIBLHOCTI, SKI KOHKYPYHOTh
MK coOoro. Takuii 1ocBi MOOYI0BU 3aKOHOJIABCTBA PO3IIISIIAHOI KpaiHU HaBPS T
YUY BAPTUU 10 3aII03UYECHHS.

3aKkoHOZAaBUYE€ PO3’SICHEHHS  «3JIICHOTO YXWIEHHS» Bl  BiJOyBaHHs
nokapanHs y Buul oOMmexeHHs Boil BiacytHe sk y KK, mak 1 y KBK
TypkMeHicTaHy, 110 CJIiJ BBaKATH HEJOJIKOM, OCKIJIBKH 15l O3HAKa Y TAKOMY pasi
€ OI[IHOYHOI 1 MOXE€ MIJIAraTd TIyMayeHHIO 3aJIe)KHO B CYO’€KTHBHOTO
CTaBJICHHS 0 3aCyXKEHOT0 31 CTOPOHU 0C10, sIKi BUKOHYIOTh TaKe MOKapaHHs.

! Vrosnosro-ucnonuutenbHeii kogeke Typkmenucrana ot 25.03.2011. TMo cocrosmuro ma 27.12.2018. URL:
http://www.minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8356.

2 VroNoBHO-UCTIONHUTENBHBIH Kojaeke Typkmenucrana ot 25.03.2011. ITo cocrosmuro mHa 27.12.2018. URL:
http://www.minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8356.

3 Vronosuwii komekc Typkmenncrama ot 12.06.1997. Tlo cocrosamo Ha 01.06.2019. URL:
http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.
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BigmoBimro npo cr1.69 KK «Bigmina yMOBHOrO 3acymKeHHS a0o
IPOJOBKEHHSI BUIPOOYBAJIBHOTO TEPMiHY» YMOBHE 3aCyKEHHS MOXe OyTu
CKaCcOBAHO y BHUIIAJKy «CHUCTEMAaTUYHOTO ab0 3J1ICHOIO HEBUKOHAHHS 3aCyIKEHUM
IPOTATOM BUIIPOOYBAILHOIO TEPMiHy IOKIAIEHHX HA HHOTO CYA0M 000B’S3KiB» ..
To0TO y 111li HOPM1 «3JICHICTY» MPOTUCTABISAETHCI «CUCTEMATUYHOCTI.

IIpote, BignoBigHO 10 4.5 cT.184 KBK «3711CHUM HEBUKOHAHHSM OOOB'SI3KIB
€ BYMHEHHS 3a00pOHEHHMX a00 HEBUKOHAHHS 3alpONOHOBAaHUX YMOBHO
3aCyKEHOMY [Tl OUThIIe TBOX pa3iB MPOTATOM OJHOTO POKY abo TpuBasie (TIOHA
30 guiB) HEBUKOHAaHHA OOOB'I3KIB, IIOKIAJEHUX HA HBOIO CyIOM» .
CrnoBocrnonrydeHHs1 «OUIbIle JBOX pasiB MPOTATOM POKY» O3Hayae, 10 Jii TOro,
1100 OyTH BU3HAHUM «3JIICHMY, HEBUKOHAHHSI 000B’SI3KIB Ma€ OyTH BUMHEHO TPU
1 OlbIIEe pa3u, a IIe y CBOIO YEPry € O3HAKOK CHCTEMaTUYHOCTI. ToOTO HOpMa
KpUMIHAJbHO-BUKOHABYOTO MpaBa cynepeynuTs HopMi, po3tamoBadiil y KK. Takuii
CTaH peuel HaBps COPUITUME MPABMIBHOMY 3aCTOCYBAaHHIO 3aKOHY.

Y 4.7 ¢1.75 «YMOBHO-AOCTPOKOBE 3BUIBHEHHS BiJl MOKapaHHsI», 30KpeMa
3a3HAYA€THCS, 10 y pa3i, KOJIU MPOTATOM CTPOKY HEBIIOYTOI YACTHHM MOKapaHHS
3aCyIKEHUH 3]1ICHO YXHWIIAEThCS BiJ] BUKOHAHHS 000B’S3KiB, TIOKJIAJICHUX HA HHOTO
CyZIOM, CyJl MOX€ CKacyBaTH TaKWil BHUJ 3BUIbHEHHS BIJl TOKapaHHS s
BMKOHAHHS HEBi0yTOi HOTO YaCTHHU®.

[IpssiMO y TEKCTI 3aKOHY TJIyMAy€HHS TaKOIO <«3JICHOTO YXHUJICHHS» He
HaBosUThCes. [IpoTe, sik 3a3HauaroTh KanmnnoBcekuit K.b. Ta CmipHoB A.B., aBTOpHU
nocrareiiHoro komenTtapst 10 KK Typkmenictany, mo «B CHIIy HOPMAaTHBHOTO
3B'SI3KY IIPABOBOTO PEXKUMY YMOBHO-JIOCTPOKOBOTO 3BIIBHEHHS 1 YMOBHOIO
3acymkeHHs (4. 2 ct. 75 KK mocumaerses Ha ct. 68 KK), B 000X 1ux pexxumax
JUIOTh €JIMHI MPAaBUJIA OI[IHKH MMOBEIIHKHU 3aCYHKEHOTO B TIEP10]1 BUIPOOYBAIIBHOTO
TepMiHy. TOMy /10 YMOBHO-IOCTPOKOBO 3BIJILHEHOT'O Bij] MOKapaHHS MOXeE OyTH
3acTtocoBaHa 4. 5 cT.184 KBK, skxa BU3Ha4a€ MOHATTS 3JIICHOTO MOpyIIeHH. [HIe
TJAyMadeHHs BeJIO O /10 JOBUIBHOTO BHU3HAYEHHS MOHSTTS 3JIICHOTO MOPYIICHHS 1
710 TIOPYILEHHS 3 IPABOBHX IPUHLIUITY PiBHOCTI» , ¢.158]%.

OpHak, SKIIO 3BEPHYTHCH IO AMUCIO3ULIi 4.2 cT.75, TO y Hill mpsMoO He
3a3HAYAETHCS, 1O «3JICHICTh MOPYLICHHSD MPU YMOBHO-AOCTPOKOBOMY 3BUIbHEHHI
BiJl TIOKapaHHS € aHAJOTIYHOIO, SIK IPU YMOBHOMY 3aCyXKE€HHI: «3aCTOCOBYIOUU
YMOBHO-JIOCTPOKOBE 3BIJILHECHHS BiJl MOKapaHHS, CYJl MOXKE IMOKJIACTH Ha 0CO0y

' Vronosmelii kxomekc Typkmenuctana ot 12.06.1997. Tlo cocrosauro Ha 01.06.2019. URL:
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2 VroNoBHO-UCTIONHUTENBHBIH Kojaeke Typkmenucrana ot 25.03.2011. ITo cocrosnuro mHa 27.12.2018. URL:
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3 Vronosuwii komekc Typkmenncrama ot 12.06.1997. Tlo cocrosumo Ha 01.06.2019. URL:
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4 Kamunoscknii K.B., Cmupno A.B. Kommenrapuii k YronosHomy kogekcy TypkMmeHHcTaHa (IOCTaTeMHBIN).
entp OBCE B Amxabane. Amxaban, 2013. 663 c.
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000B's13kH, TiepeadadeHi 9acTUHO M'aTor0 ctaTTi 68 mporo Komekcy, siki ocoba
IOBMHHA BUKOHYBATH IIPOTATOM PEIUTH HEBiAOYTOI YacTMHM moKapaHHs» . ToOTo
MOBa ¥jie JIUIIE MPO AHAIOTIYHICTh MOKJIAJAEHUX 000B’s3KiB. ToMy Taka pemaxiis
PO3IMJISIIAHOT CTATTI BUTJISIIA€ HEJOCKOHAJIOIO.

Otxe, Hopmu 3arambHoi uactTuHu KK TypkMmeHicTaHy 3 MOHSITTSIM
(BJICHICThY» TaKOX CTOCYIOThCS KPHMIHAJIbHO-BUKOHABYOI BIAMOBIIAIBLHOCTI,
BUKJIAJICHI CYNIEPEWIMBO Ta HEJOCKOHAJIO, & TOMY HE MOXKYTh OyTH MPUKIAIOM JJIs
3aIMO3NUYCHHS.

[lepeoOTskena omiHouyHuMH o3Hakamu cT.159 KK «3nicHe mnopyieHHs
00OB’SI3Ky 3 BHUXOBaHHsS HETOBHOJITHHOTO» JUCIO3MUIlIS SKOi BHKJIQJCHA SIK:
«3JIICHEe TOpYyIIEHHS OOOB'SI3KY IMIKIYyBaTUCS PO BUXOBAHHS HEMOBHOJITHHOTO
06aTbkOM a00 0Cc00010, Ha SKY MOKJIAJICHO 1€l 000B'A30K, a TAKOXK MeAarorom ado
IHITAM TIPaIIBHUKOM HABYAJIBHOTO a00 BUXOBHOTO 3aKkjiaay, SKIIO 1€ JisTHHS
MOB'sI3aHE 3 JKOPCTOKUM TMOBOJ/DKEHHSIM 13 HEMOBHONITHIM a00 CHPUYHHUIIO
3aMOiSHHA ICTOTHOI IKOIM HOro 370pOB'Io»~. 3aKOHOJABYE PO3’ACHEHHS TTOHATH
«3JIICHE TIOpYLIEHHSI O0OB'SI3KY MIKIYyBaTHCS MPO BUXOBAHHS HEMOBHOJIITHHOTOY,
(CKOPCTOKE TIOBOJDKEHHS» Ta «ICTOTHA IIKOAA 370pPOB’I0» BIJIICYTHE, TOMY
MPaKTUYHUM MpaliBHUKAM JIOBEJETHCS M0 KOXKHINA CIpaBl OKPEMO BCTAHOBIIOBATU
Ta JIOBOJAUTH HASBHICTh IIMX HEKOHKPETH30BaHUX O3HAK, IO HaBpsAJ YU
MO3UTUBHUM YMHOM BIUIMHE Ha MPAKTUKY 3aCTOCYBaHHS PO3TIsSAaHOI HOPMHU.

Te x came cTocyerhes 1 ¢T.161 KK «3micHe nmopyiieHHs mpaB oco0u, Ha SKy
MOKJIAJICHO BUXOBAHHS HEMOBHOJITHHOTO» BIATMOBIAHO IO SKOi 3JI0YUHOM
BU3HAETHCSA: «3JIICHE MOPYIICHHS ITpaB 0aThka abo 1HIIO1 0cO0H, SIKiH 3a PillIEHHM
Cyly TepelaHuii HEMOBHOJIITHIM, BYMHEHE 13 3aCTOCYBaHHSM HACHUJILCTBA abo0
MPUHIKEHHSIM 4YeCTl 1 TIAHOCTI HEMOBHOJITHHOTO 200 0COOM, Ha SKYy MOKJIAIACHO
10ro BUXOBaHHsA» . Y JaHOMY BUIAJKY, 1100 OyB HAasSABHUM CKJIaJ BiJIIOBiJHOTO
3JI0YMHY, OI[IHOYHA O3HAaKa 00 €KTUBHOI CTOPOHHM «3JIICHE MOPYIICHHS
000B’A3KOBO Mae OyTH TIOB’SI3aHOK0 3 TaKUMHM JK HEKOHKPETHU30BaHUMU
«3aCTOCYBaHHSIM HACHJIBCTBA» a00 «IPUHIKEHHSAM YeCTi 1 TJHOCT» OCKUIBKH X
3aKOHOJIaBUE TIyMa4YeHHS BiJICyTHE.

3 mO3uUTHUBHOrO OOKY ciij BiAMITUTH Te, mo y 2017 p. 3akoHOIaBelb
TypkMeHiCTaHy BHMKIIOUMB «3JICHICTH» 3 Ha3BH CT.160 «3nicHe yXWJIEHHS BiJ
CILJIaTH KOIITIB Ha yTpUMaHHS AiTel abo Hempare31aTHuX O0aThKiBY», 3aMIHUBIIH ii

' Vronoemelii konekc Typkmenucrana ot 12.06.1997. Tlo cocrosmuio ma 01.06.2019. URL:

http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.
2 Vronosuelii komekc Typkmenumcrama ot 12.06.1997. Tlo cocrosamo Ha 01.06.2019. URL:
http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.
3 Vronosuwii komekc Typkmenncrama ot 12.06.1997. Tlo cocrosamo Ha 01.06.2019. URL:
http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.
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Ha «HecmiaTa KOIWTIB Ha yTpUMaHHS MiTel a00 Hempaunes3gaTHUX OaTbKiB»'.
[Ipote nucno3uiiro He cipocTuB. Hampukianm, 4.1 1i€i cTaTTi BUKIAaIeHA SIK:

«YxuneHHss OaThKiB BiJ CIJIaTH 3a pIMIEHHSM Cyay abo HOTapiaabHO
MOCBIIYCHOIO JIOTOBOPOM TIPO CIUIATy QJIIMEHTIB KOINTIB Ha YTPUMaHHS
HEMOBHOJIITHIX JITeH, a TakKoXX Hempalne3JIaTHuX MJiTed, 110 JO0CITIId
BICIMHAJILISITUPIYHOTO BIKY, 0€3 OOIPYHTOBAaHUX MPUYMH TEPMIHOM JIBa MICSIN 1
OibIIe, SIKIIO Il MPABOIOPYIICHHS BYMHEH1 0CO0010, 0 SIKOTO JIBi4l MPOTIATOM
OJTHOTO POKY 3aCTOCOBYBAJIMCS 3aXOAH aIMIHICTPATUBHOTO CTSATHEHHS, a00 3JIiCHE
YXUJIEHHS»?. AHAIOriYHy 3a KOHCTpyKIiero ¢opmy mae i 4.2 c¢r1.160 KK, a
BIJIPI3HSIETHCS JIMIIE 3a TOTEPIIIUMHU. 3aKOHOJABYOTO BHU3HAUCHHS TaKOi
(BIIICHOCTI» HE HaJgaHO, MpOoTe 10 Hei HEe CTOCYeThCS TMOBTOPHICTH Ta
CUCTEeMAaTHYHICTh Hecruilath komTiB, sk y KK geskmx iHmmx Kkpain
MOCTPAASTHCHKOTO MPOCTOPY, 30Kpema 1 Ykpainu. OTxke, Cii KOHCTaTyBaTH, IO
HOpMa OOTSDKEHA aJIMIHICTPATUBHOIO MPEIOIUIIIEI0 Ta OLIHOYHOK O3HAKOIO 1 ii He
BapTO AyOJIIOBaTH BITYUU3HAHOMY 3aKOHOABIIIO.

B To#i wac sk y c1.222 «3nicHe MOpPYIICHHS NPaBHJ aJMIHICTPATUBHOIO
HarJsAy» e 3rigHo 3 [IpuMITKOO 0 1i€i CTaTTi «3JIICHUM MOPYIIEHHSM MPaBHII
aMIHICTPATUBHOI'O HArJISy 3a 3MICTOM YaCTHHHM IMEPIIOT Mi€l CTaTTI pO3YMIEThCS
MOPYILICHHS 3a3HAUYCHMX MPaBUJI, BUMHEHE OCO000, JO0 SKOr0o JBiUl IPOTITOM
OJIHOTO POKY 3aCTOCOBYBAJIMCS 3aXOJ{ aJAMIHICTPATUBHOIO CTATHEHHS 3a TaKl X
NOpYINEHHs . YV 1bOMy BUIAAKYy IIOBTOPHICTH BYMHEHOIO MPABONOPYLIEHHS
NEPETBOPIOE [ISSHHS Ha <GIICHE», a 1€ CYINEPeUUuTh 3MICTy «3JIICHOCTI»,
BukiageHoMy y cT.160 KK. Kpim Toro, HasiBHICTb y TeKcCTi CT.222 000B’s3KOBOI
METH — YXWIATUCh BIJl aAMIHICTPAaTUBHOTO HArJALy, 3MYIIy€ JOBOJIUTH ii
HAsSBHICTh Y KOKHOMY BHUTaAKy. [IpoTe, 3acymxeHa ocoba, 3 METOI0 YHUKHEHHS
KPUMIHAJIBHOI BIAMOBIIALHOCTI, MOYKE BUIIPABIOBYBATUCH THM, 110 BOHA 3MIHMJIA
MICII€ TTPOKMBAHHS y 3B’ 513Ky 3 KOH(QJIIKTOM y CIM’1 1 HE BCTUTJIA MOMEPEIUTH TIPO
1€ OpTraH, 1O 3A1UCHIOE aIMIHICTPATUBHUM HATJISA]T TOIIIO.

Hapemri, cr. 244 KK «3nicHe yxuJieHHS BiJ HOTAlIEHHS KPEeIUTOPCHKOI
3a00proBaHOCTI» BHKJIAJeHA SK: «3JICHE YyXWJICHHS KEpiBHHKA OpraHizarlii,
IHIUBITyaTbHOTO MANPUEMIIST a00 TPOMAJTHUHA BiJ MOTAIICHHS KPEAUTOPCHKOI
3a00pTrOBaHOCTI y BEJIMKOMY pO3MIpi a00 BiJ OIMJATH I[IHHUX IMafepiB MicCIs
BCTYIy B 3aKOHHY CHMJIy CYZOBOTO pimeHHsS» *. YV miii Hopmi nepenbadeHo Takuii
croci0 BYMHEHHS 3JI0UMHY SIK «3JIICHE YXWJICHHS» BiJ] MOTAIIEHHS! KPEAUTOPCHKOT

! 3akon Typkmenucrana ot 20 mapta 2017 r. Bedomocmu Medocnuca Typrmenucmana, 2017 r., Ne 1, ¢1.29.

2 Vronosuelii komekc Typkmenumcrama ot 12.06.1997. Tlo cocrosamo Ha 01.06.2019. URL:
http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.

3 Vronosuwii komekc Typkmenncrama ot 12.06.1997. Tlo cocrosamo Ha 01.06.2019. URL:
http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.

4 Vronosuelii komekc Typkmenumcrama ot 12.06.1997. Tlo cocrosamo Ha 01.06.2019. URL:
http://minjust.gov.tm/ru/mmerkezi/doc_view.php?doc_id=8091.
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3a00proBaHocTi ab0 BiA OMJaTH I[HHUX ManepiB. TIyMadeHHsS «3JICHOCTI» Yy
TEKCTI 3aKOHY HE po3MilleHo. J{ucno3uiisa po3risiianoi HOpMH MaiKe 1IeHTUYHA
ct.177 KK P® Ta c1.266 KK Pecny6niku Tamxukuctan, ToMy BCi KPUTHYHI
3ayBakeHHsI pociiickkux BueHux .M. JlyrpiuinoBoi Ta H.M. 3osnotoBoi no c¢t.177
KK P® mosxHa BijgHEecTH MOBHOIO Mipoto 1 70 cT.244 KK TypkMmeHicTaHy.

[TincymoBytoun anamiz KK Typkmenicrany 3a3Hauyumo, IO JIOCBiJ
3aKOHOJABIISI I11€1 KpaiHM HE BapTHM 3aloO3WYEHHS, OCKIIBKM BiH BKJIQJa€ y
MOHSTTSA «3JICHICTB» pi3HE, 1HOAl MPOTUJIECKHE, 3HAUEHHA, IO CJiJ BBaXKaTu
MOPYIIEHHSM NPUHLHUITY CHUCTEMHOCTI MOOYAOBH KPUMIHAIBHOTO 3akoHy. Kpim
TOTO, y 0ararbOX BHIAAKaX «3JICHICTH» € OI[IHOYHOIO O3HAKOIO, IO TaKOX HE
CIpHsi€ MPABUIBHOMY 3aCTOCYBaHHIO HOPM KPUMIHAJIBHOTO 3aKOHY.

KK T'py3ii Big 22 numas 1999 p., Xxo4 BOHAa 1 HE € YICHOM IlI€i
CniBApy>XHOCTI, TaKoX MoOyaoBaHO crimpatouuch Ha Moaenbuuii KK nnst kpain
CHJI!. CnoBocnony4eHHss 3 TEPMiHOM «3IICHICTB» PO3MIIIEHO y CEMH CTaTTAX
3aransuoi yactuni KK ta 18ox crartsax Ocobmuoi vactuan KK.

Tomy He € nuBHMM, 110 3aranbHa yacTuHa KK ['py3ii MICTUTD «3TICHICTEY Y
HOpMax 3 KpHUMIHAJIbHO-BUKOHABYOK BIAMOBIMAIBHICTIO. AHAII3 IUX CcTaTel
J03BOJISIE BUAUIUTH BUJIU JIsIHb, 32 SIKI BOHA HACTAE:

- «3JIICHE YXWJICHHS BiJ CYCIUIBHO-KOpHUCHOI mpami» (4.6 c1.42 «Illtpady,
4.3 c1.44 «CycniapHO KopucHa mpaist», 4.10 c1.73 «3amiHa HeBi10yTO1 YaCTUHU
MOKapaHHs OUIBII M’ SIKMM BUJIOM TTOKApaHH);

- «3JIICHE YXWJICHHA BiJ BHUIpaBHUX poOiT» (4.6 cT.42 «llltpad», 4.3 cr.45
«Bunpasni po6otu», 4.12 c1.73 «3amiHa HeBIIOYTOi YaCTUHU MOKapaHHS OlIbII
M’SIKUM BUJIOM MOKapaHHs»);

- «3JiCHEe yXWJIEHHA BiJ oOMexxkeHHst Bomi» (4.6 cT.42 «ltpad», 4.4 cr.47
«OOMexeHHsI BOJI);

- «3JIICHE HEBUKOHAHHS TMOKJIQJACHUX CyIoM 000B’s3kiB» (4.3 cCT.67
«CkacyBaHHS ~ YMOBHOTO  3aCy/DKEHHS ~ a00  MPOJIOBXKEHH/CKOPOYCHHS
BUMPOOYBAILHOTO TEPMiHY», 4.6 CT.72 «YMOBHO-JIOCTPOKOBE 3BUIBHEHHS BiJl
BiOyBaHHs TIOKApaHHs» ).

3akoHOAAaBYE PO3’SICHEHHSA TaKUX JisiHb, O3HAKOI0 SKHX € «3IICHICTB» Y
tekcti KK I'pysii Bigcytre. Ilpu womy 3a 3mictom 4.3 cT.44 HE € «3JICHUM
YXWICHHSM BiJ CYCIUIBHO KOPHUCHOI Tpaili» BiAMOBa BiJ Takoi mpaiii.
Hes3po3ymino yomy, y TakoMy BHUIIaJIKy, BIJIMOBY BiJl BUKOHAHHS 1HIIUX BHUJIIB

! MogenbHblii yrofoBHBIH KoJeKe uis rocynapcTs — yudactHukos CoppyxkectBa Hesasucumbix [ocynapcts:
PEKOMEH/IaTeIIbHbII 3aKOHOIATEIbHBIN aKT: NPUHST NOCTaHOBIEHHEM MexmnapiaaMeHTCKoH AccamOiien rocyjapcT
— yuactHukoB  CopgpyxkecrBa  HesaBucumbix  Tocymapcts 17 ¢espans 1996 1. //  URL:
http://www.iacis.ru/data/prdoc/019.rar

2 Vronoewbli  komekc  Ipysum ot 22.07.1999. Tlo cocrosmmro mHa  01.06.2019.  URL:
https://matsne.gov.ge/ka/document/download/16426/143/ru/pdf.
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MOKapaHb MOXKHA BU3HATH «3JICHUM YXHJIEHHSM». A y 4.3 cT.67 albTepHATUBOIO
«3JIICHOMY HEBHUKOHAHHIO OOOB’SI3KIB» € CHCTEMaTH4HE IX HEBHUKOHAHHS, TOOTO
«BIIICHICThY» MPOTHUCTABISAETHCS «CUCTEMATHUHOCTD. TO1 HE3PO3yMIJIO YOMY MpHU
3aMIHI  YMOBHO-JIOCTPOKOBOT'O  3BUIBHEHHS BiJ TOKapaHHSI OKPEMO HE
BPaXOBY€ThCA CUCTEMAaTUYHE HEBUKOHAHHS O0OB’SI3KIB. Y TaKOMy pa3i BOHO MOXKeE
Oyt «3mcHUMY». TOOTO TPOSIBISETHCS HEMOCHIIOBHICTh BUKJIAJEHHS PO3YMIHHS
«3micHocTi» y Teketi KK I'py3ii, Ta BIACYTHICTb € JUHOTO MiAXOAY M0 1i TOHSTTS.

Cning Bim3HaumTH, mo y mouatkoBiii pemakiii KK I'pysii y 4.7 cr.42
MICTUJIOCH TIOHSITTSI «3JIICHE YXUJICHHS BiJl criaT mrpady», mpote y 2006 p. itoro
OyJI0 BUIYYEHO 3 TEKCTY PO3IIISAIAHOI HOPMH .

B Oco6nugiit wactuni KK I'py3ii «3micHICTE» po3MilieHo y ¢T.176 «3micHe
YXWICHHS BiJ CIUIaTH aJIIMEHTIB» JUCIO3MINS SKOI BHKJIAJEHA SK: «3JIICHE
YXMJIEHHS BiJl CIUIATH IIPU3HAYEHHUX CYJOBMM pillcHHAM amiMeHTiB»2. V Tekeri KK
BIJICYTHE pO3’ICHEHHS TOT'O, SIKE YXWJICHHS CJI1Jl BBAXKATU «3TICHUM.

Tax camo 1 ans c1.274 «YXuieHHs BiJl IPUMYCOBOTO JIKYBaHHs», 110 Ma€
JUCTO3MIIII0: «3JICHE YyXWJICHHS HapKOMaHa B MPUMYCOBOTO JIIKyBaHHS Y
crenianbHil JiKyBaJIbHO-TIPO(ITAKTUYHINA YCTaHOBI»® TAKOXK BiJCYyTHE BiINOBIAHE
TiaymadeHHs. KpiMm Toro, Ha3Ba CTaTTi MUpIa 3a TUCTIO3HUIIIIO.

3 MO3UTUBHOTO OOKY CJijJl BIAMITUTH BUKIIOUeHHS y 2008 p. «31iCHOCTI» 3
tekcty c1.355 KK «Henonanns nexnapaiiii mpo MaifHOBUM cTaH a00 BHECEHHS 0
JeKJapallii HemoBHUX a0o0 HempaBauBUX AaHux»: «HemomanHs nekiapanii mpo
MalHOBHI CTaH, BUMHEHE MICIs HAKJIAJEHHS aJMIHICTPATUBHOIO CTSTHEHHS 3a
Take X JISHHS, a0 BHECEHHS 10 JeKJapallii 3aBiJIoMO HEMOBHHX a00 HEBIpHUX
nanux»*. TIpore HOBa penaxilis 3 aaMIHICTPATMBHOK IPEIOIHIIEI0 BUKIMKAE
3arepeveHHs.

[lincymoBytoun anamiz KK I'pysii 3a3HauMmo, 110 [JOCUTh UIIMPOKE
BUKOPHUCTAHHSA «3JICHOCTI» y 3arajibHiid 4aCTHHI LOTO KOAEKCY, Ha Hally AYMKY,
€ HEraTUBHOIO CTOPOHOI0 KPUMIHAJBLHOTO 3aKOHOJIAaBCTBA PO3TJISAAHOI KpaiHU.
Xo4a MoCTymnoBY BiIMOBY Bijl PO3IJISIIaHOI KaTEropii, a TAKOXK 3arajJoM HEBEJIUKY
KUIBKICTh i po3MileHHss y aucnosmiisix crareidr OcobmmBoi uactuau KK
BBA)KAEMO MTO3UTUBOM.

' Vronosmelii  komexc Ipysum  or  22.07.1999. Ilo coctosamioo Ha  01.06.2019. URL:

https://matsne.gov.ge/ka/document/download/16426/143/ru/pdf.
2 Vronoewbli  komekc  Ipysum ot 22.07.1999. Tlo  cocrosmmro mHa  01.06.2019.  URL:
https://matsne.gov.ge/ka/document/download/16426/143/ru/pdf.
3 Vromoemelii  komekc  Ipysum ot 22.07.1999. Tlo  cocrosmmo Ha  01.06.2019.  URL:
https://matsne.gov.ge/ka/document/download/16426/143/ru/pdf.
4 Vromoemwlii  komekc  I'pysum ot 22.07.1999. Tlo cocrosmmro mHa  01.06.2019.  URL:
https://matsne.gov.ge/ka/document/download/16426/143/ru/pdf.
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Haii6inbme cepen KK kpain bantii kareropito «3micHicTs» po3mimieno y KK
Jlarsii Big 17 uepBHsa 1998 p. V 3aranpHiil yacTuHi 1ie 181 cTaTTi, a y Oco0nuBiil —
OJIHA.

Tak, y 4.3 c1.40 «IIpumycoBi poOOTH» MICTUTBCS TOHSITTS «3JICHE
YXMJIEHHS BiJi IPUMYCOBUX poOiT»!. TiyMaueHHs TAKOTO YXUICHHS PO3MIILEHO Y
4.2 c¢1.138 Konekcy JlaTBii mpo BHKOHAaHHS TOKapaHb «BiaMmoBiAaIbHICTh
3aCy/DKEHUX JI0 TIPUMYCOBHX poOIT», BIAMOBIAHO JO SKOi y pasl KOJH
«3acypKeHnid He Oepe 0 yBaru OTOJIONICHE TMOIEPEIHKEHHS] 1 MOBTOPHO 6€3
MOBa)XHOT MPUYMHHU MOPYUIYE YMOBH 1 MOPSAOK BiAOyBaHHS MOKapaHHs, Taki Jii
BBKAIOTHCS 3IICHUM yXHJICHHSAM BiJl BiZIOyBaHHs OKApaHHs» .

HaromicTh TiaymaueHHsSI MOHATTS «3JIICHE YXWJIEHHS Bl MOJIIEHCHKOro
HarsiAy», K BUJY IOKapaHHs, 1o nependaudeHe y 4.5 cT.45 «llominencbkuii
HarJIsay PO3MIIIEHO Y 4.6 II€T K CTaTTl, BIAMOBIAHO 10 sKOi: «[lopyiieHHs mpaBui
MOIIENCHKOTO HarJISIAy € 3JICHUM, SKIIO oco0a MpOTIroM pOKY JBa pasu
i JIa€ThCS aAMIHICTPATUBHOMY CTSATHEHHIO 3 TAKE IOPYIICHHS» .

To6To y 00uaBOX BHIIAagKax CIiJi KOHCTATYBaTH HAsBHICTh KPHUMIHAJIbHO-
BUKOHABYOi BIAMOBINAJIBHOCTI Yy pa3i MOBTOPHOI'O BUYMHEHHS NOPYIICHHS
NOpSIAKY 1 yMOB BiOyBaHHS IIOKapaHb y BHJI HOPUMYCOBUX poOIT abdo
NOJIEHChKOTO HATIISIAY.

Y Ocob6muBiii yactuHi KK «3micHicTe» Oyno po3mimeno y ¢r1.170
«YXWICHHS BIJ yTpUMaHHs», nNpoTe 3akoHOM Bia 29 xoBTHs 2015 p. ii Oyno
BUKIIIOUEHO 3 JUCIO3UIi Ii€l HOPMHU 1 Temep BOHA Ma€ HACTYHNHHUI BUIJISI:
«YxuneHHs BiJl 3a0e3Me4eHHs 1 yTPUMaHHs CBOiX OaThKiB, AiAIB 1 6abych, JiTeH,
OHYKIB a00 IHIIUX OCI0, SKIIO TaKWil 0OOB'SI30K MOKJIAICHUN BUPOKOM Cyay abo
TIOCTAHOBOIO CYAIi»*.

Tak camo, Maibke TppboMa pokamu padinie, 13 rpyans 2012 p. 3 Tekcty 4.2
ct.213 «J/loBeaeHHs [0 HEMIATOCIPOMOXKHOCTI» OyJI0 BHUKJIIOYEHO TMOHSATTSA
«3micHe OankpyTcTBO»°. Takmil minxin 3akonomasus JlaTsii ciijg Big3HAYMTH 3
[IO3UTUBHOI CTOPOHU.

[Tpore no KK momamm c1.168-1 «HeBukOHaHHS TOCTAaHOBU TIPO 3aXHUCT Bif
HACHJILCTBAY», 1[0 MA€ AUCHO3UIIIO: «3]IICHE HEBUKOHAHHS TIOCTAHOBU TPO 3aXUCT

' Vronosueni kogekc JlatBum ot 17.06.1998. Ilo cocroseuro Ha 21.04.2016. URL: http://www.alex-

lawyer.lv/ugolovnijzakonlatviirus.pdf.

2 Konexkc JlaTBuu 06 MCIIONHEHMH Hakasanuii ot 23.12.1970. ITo cocrosauro Ha 09.06.2016. URL: http://www.alex-
lawyer.lv/kodekslatviiobispolneniinakazanijrus.pdf

3 Vronosmwii kogekc JlatBuum ot 17.06.1998. Ilo cocrosmmio Ha 21.04.2016. URL: http://www.alex-
lawyer.lv/ugolovnijzakonlatviirus.pdf.

* Vronosueli komekc JlatBum or 17.06.1998. Ilo coctosmuro Ha 21.04.2016. URL: http://www.alex-
lawyer.lv/ugolovnijzakonlatviirus.pdf.

5 Vronoembii komekc Jlateuum ot 17.06.1998. Ilo cocrosumio Ha 21.04.2016. URL: http://www.alex-
lawyer.lv/ugolovnijzakonlatviirus.pdf.
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B HacuabCTBa» . TiyMayeHHs TOro, IKE HEBUKOHAHHS MOCTAHOBH CJIiJl BBAXKATH
«3JIICHUM» BIJICYTHE, TOMY TaKUi MIAX1J IIOAO PO3MIILIEHHS OIL[IHOYHOI O3HAKH Y
TEKCTI KpUMIHAIBHOTO 3aKOHY BBA)KA€EMO HEBAAIUM.

Omxe, mincymoByroun ananiz KK Jlareii 3a3HauMmo, LI0 NOCTYHOBY
BIJIMOBY B1JI «3JIICHOCTI» y aucnosuiisx crateit Ocobnupoi yactuau KK, a Takox
3arajJiloM HEBEJNWKY KUIbKICTh ii po3mimeHHs TekcTi KK ciig BBaxkatu iHoro
HNO3UTUBHOIO CTOPOHON. [IpoTe po3MilIEHHS HOPM 3 KPUMiHAJIbHO-BUKOHABYOIO
BiznoBifanpHICTIO ¥ 3aransHiid yactuHi KK JlaTBii He BBaKaeMo MPUKIATOM IS
HACJIiTyBaHHS BITYU3HIHOMY 3aKOHO/IABLIIO.

3aKkoHOAaBYMM aKTOM Yy cdepl KpUMiHaJIbHOTO TmpaBa EcToHil €
[leniTenuiapuuii konekc Bix 6 yepBHs 2001 p. Ilepmia pepaxiisi 1bOTO KOJEKCY
B3arajii He MICTHJIA «BJIICHOCTI» Y CBOEMY TEKCTI.

[Ipote 3axkonom Bix 24 nunHs 2009 p. [leHiTeHiapHUil KOAEKC JTOMOBHEHO
cT.331-4 «IlopymieHHs] KOHTPOJBLHUX BUMOT Ta 000B’s3KIB, MOKJIAJICHUX Ha Mepioj
KOHTPOJIIO 32 TOBEIIHKOIO Ticis BIAOyBaHHS TMOKAapaHHS» Yy TEKCTI SKOi
PO3MIIIEHO PO3MISAaHe MOHATTA. JIUCIIO3HINIIO i€l CTaTTI BUKIQACHO SIK: «3JIICHE
MNOPYIIEHHS KOHTPOJBHUX BHUMOI a00 TMOKJIAJACHUX Yy MeXax KOHTPOIIO 3a
MOBEJIIHKOI0 000B’SI3KIB 0CO0010, SIKY MiAMOPSIKOBAHO KOHTPOJIO 32 TOBEIIHKOIO
nicast BiAOyBaHHSI mokapaHHs». Y cT.75 «KoHTpoib 3a MOBEAIHKOI» MICTUTHCA
nepeiK KOHTPOJbHUX BUMOT, 1110 CKJIAJAETHCS 3 IIECTU MyHKTIB, Ta 000B’SI3KIB — 3
necat’. 3aKOHOJABYE PO3’SICHEHHS TOrO, sKi caMe IOPYIIEHHsS KOHTPOJbHMX
BUMOT 200 000B’SI3KIB CJIiJ] BBAKATH «3TICHUMI» BIJICYTHE.

[Ipore y 4.4 c1.74 «YMOBHE 3BUIBHEHHA BIiJl TOKapaHHA 3
OIANOPSAKYBAaHHSIM BHUHHOTO KOHTPOJIO 32 HOro TOBEIIHKOIO», 30KpeMa
3a3HAYAETHCS, 10 y pa3l KOJM MPOTATOM BUNPOOYBAIBHOTO TEPMIHY 3aCyKEHUI
HE JOTPUMYETHCS KOHTPOJIBHUX BHMOI a00 HE BHUKOHY€ IOKJIAJ€HI HAa HBOIO
00OB'SI3KM, TO YMHOBHHMK 3 KpPHUMIHAJIbHOTO HArJsAgy MOXE BHUHECTH HOMY
MIUCHEMOBE TIONEPEKEHHs®. MOXKHA NMPUIYCTUTH, IO «3JIICHUM» Oyjie TOBTOPHE
MOPYIIEHHSI KOHTPOJIBHUX BUMOT a00 O0OB’SI3KIB MICJIA OTPUMAHOTO MHUCHMOBOTO
HOTIEPEIXKEHHSI.

Crin BiamiTuTi HasBHICTH Y Oco0nuBii yacTuHi [leHITeHIIapHOTO KOJIEKCY
EcToHii cx0XuX 3a CBO€I0 CYTHICTIO 3 BianoBimHumu 3nounHamu y KK Ykpainu
HOPM, aJIe Y iX Ha3Bax Ta JUCHO3UIIAX «3JTICHICTh» BIJICYTHS.

' Vronosueii kogmexc Jlateum ot 17.06.1998. Ilo coctosmumio mHa 21.04.2016. URL: http://www.alex-

lawyer.lv/ugolovnijzakonlatviirus.pdf.

2 Tlenurenuuapubiii  kojekc Octommu ot  06.06.2001. TIlo cocrosumoo mHa 15.03.2019. URL:
https://v1 juristaitab.ee/ru/zakonodatelstvo/penitenciarnyy-kodeks.
3 Tlenurenumapueiii  kojekc Octommu ot 06.06.2001. TIlo cocrosumoo Ha 15.03.2019. URL:

https://v1 juristaitab.ee/ru/zakonodatelstvo/penitenciarnyy-kodeks.
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Hanpuxnan, nie crocyerbesa c1.169 «llopymienns 060B’ 3Ky 3 yTpUMaHHSA
mutuan», cT.170 «Ilopymenas o00B’S3Ky 3 yTpUMaHHS OaTbKiB» 1€ 3p0OJIEHO
HAroJjoC Ha 3aBIJIOMOCTI TaKUX JisHb, a TaKoOX CT.327 «MacoBuii 0e3maj y MicCIsix
i3omamii  Bixm cycminecTBa» IlenitenmiapHoro komekcy Ectomii'. Omke, mocBin
3aKOHOJIABIsl ECTOHIT 11010 KOHCTPYKIli HOpM 0€3 «3JICHOCTD» BBKAEMO
MO3UTUBHUM Ta TAKKUM, 1110 O2)KaHO BpaxyBaTH MpH yJ0CKOHAeHH] BiTun3HsiHOTO KK.

V¥ tekcri KK JlutoBebkoi pecryOmiku Big 26 BepecHs 2000 p. «37ICHICTH
BiJICYTHS BiIIIOBIZHO /10 POCIHCHKOMOBHOTO MEPEKIAIy-.

[Ipore saxmo mnpoananizyBatu TekcT KK nuToBCHKOIO MOBOI0O, TO y 4.l
cT.284 «llopyiieHHs] TPOMAaJICHKOTO MOPSAIKY», L0 3a CBOEI0 CYTTIO BIJIIOBIIA€
XyJIIraHCTBY, nepeadadeHomy c1.296 KK Ykpainu, MokHa BUIIJIUTH BiJIMOBITHUK
«BJICHOCTI». Y TEKCTI IIl€i cTaTTi po3MilIeHO ciaoBocmoydeHHs «piktybiSkai
ty¢iodamasis» 3. Ha pocilickky MOBY 1€ TIEPEKIIAICHO K «U3EBATEIBCTBOY», TOOTO
«aymanas» 4. Crmig 3a3Ha4uuTH, 1O y IEpeKiIani 3 JIMTOBCHKOI MOBH
«tyCiodamasis» o3Hauae 3HyImaHHs abo rIyMIiHHS, ¢.852]°.

A SKIIIO MM 3BEPHEMOCH 10 POCIIICHKO-TUTOBCHKOTO CIOBHHMKA YKJIAIECHOTO
I. BaponacoM, TO OHMM 13 BapiaHTIB MEpEKJIaay TEPMIHY «3JIOCTHBII» Ha
JINTOBCEKY MOBY € «piktybinis» , ¢.321]°. Ockinbku y TMTOBCHKIN MOBI 3aKiHYEHHS
«-ai» € XapaKTepHUM JuIs npuciiBHuKa’, T0 «piktybiSkai» ykpaiHCEKOIO O3Hauae
«3JTICHO».

Tobto mucnozumito 4.1 c¢1.284 KK JIuTOoBCHKOI pecnyOmiku MOXKHa
NEPEeKJIaCTU HACTYMHUM 4YUHOM: «TOH XTO y rpoMajchbKOMy MICII JisiB 3yXBajo,
MOTPOKYBaB, 3JICHO 3HYMAaBCs ab0 NUIIXOM BYMHEHHS BaHMAIBCHKUX JIIH
JEMOHCTPYBAB HEMOBAry 70 OTOUYIOYHX a00 OTOYEHHSI Ta MOPYIIUB TPOMAaJICHKHIA
CHOKIH YU TOPSAOKY.

3aKoHOJlaBUE€ TIIYMAy€HHSI TaKOro <«3JICHOTO 3HYIIAHHS»  BIJICYTHE.
BukopucranHs «3JIICHOCTI» Y I[Id HOPMi BUTJISJIA€ CKOPIIIE JAaHUHOIO PaAsSHCHKIN
Tpaauilli MIOAO «3JICHOTO XYJITaHCTBa» Ta JUIS JIOJaBaHHS €MOIIHHOIO
3a0apBJICHHs 1100 TO3HAUEHHS PI3HOBHUIY 3JIOYMHHOTO [isHHA. Tomy i
BUKIJIFOUEHHS 3 TEKCTY HE CHJIbHO BIUIMHE Ha 3MIHY 3MICTYy HOPMH, LIO 1 3aCB1TYEHO

' TlenumTeHumapHelii  komekc OctoHmm or 06.06.2001. Ilo cocrosamro mHa 15.03.2019. URL:

https://v1 juristaitab.ee/ru/zakonodatelstvo/penitenciarnyy-kodeks.

2 YronoBHbIi kogekc JIMToBckol pecnyOnukn: yTBepkaeH 3akoHoM Ne VIII-1968 ot 26 centsops 2000 r. / Hayu.
pen. B. IlaBunonuc; nep. ¢ smt. B. I1. Kazanckene. CI16.: FOpuanaeckwmii nentp [Ipecc, 2002. 470 c.

3 Baudziamasis Kodeksas Lietuvos Respublikos 2000 m. rugséjo 26 d. Nr. VIII-1968. Ilo cocTosHuio Ha
21.03.2019. URL: https://e-seimas.Irs.It/portal/legal Act/It/TAD/TAIS.111555/AgrmJjBtEH

4 Vronosubiii kojekc Jlutosckol pecryGnuku: yTepxaeH 3akonoM Ne VIII-1968 ot 26 cents6ps 2000 r. / Haywu.
pen. B. ITaBunonuc; nep. ¢ aut. B. I1. Kazanckene. CI10.: FOpuamueckuii uentp IIpece, 2002. 470 c.

3 JIuToBCKO-pyCCKuii cnoBaps. 3a pea. B. Uekmonaca. Antanas Lyberis. Bunsrioc, 2001. 951 c.

¢ Pyccko-nutosckuii cnoapb. Cocrasurens . BaponaTom 1. Bunbhroc, 1967. 569 c.

7 O marosckom sseike. URL: http://vilnius.penki.lt/lietuviu.html.
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pocilicekoMoBHUM mnepeknanoM KK JlutoBcbkoi pecmyOumiku, 1€ «3TICHICTHY
BIJICYTHS.

VY Oco06nuBiit yactuni KK JlutoBcbkoi pecmyOmiku TakoX € HOPMH, CXOXKI
3a CBO€IO CYTHICTIO 3 BianoBigHuMu 3nounHamu y KK Ykpainu, ane y ix Ha3Bax Ta
JIACTIO3UITISAX «3JIICHICTBY» BIJICYTHS.

Hanpuknan, mne crocyerbest cT.164  «YXWUJIeHHS BiJ  yTpUMaHHSA
HEMOBHOJIITHIX» JUCHO3UIISA SKOI BHUKIaAeHa sK: «ToH, XTO yXWISBCS BiJ
000B'SI3Ky YTPUMYBATH 3a PIIICHHSIM Cyay HETIOBHOJITHROTO a00 HaJaBaTH KOIITH
Ha Horo yTpuMaHHs, abO HaJaBaTW IHIIy MaTepiajJbHy JOIOMOTY
HEMOBHOJIITHEOMY» .

Takum 4YMHOM, Ha Hally OyMKY, 3 TO3UTUBHOIO OOKY CIiJ BiJA3HAYUTH
KpUMIHAJIbHE 3aKOHOJABCTBO JIMTOBCHKOI PECIyOIiKH, Y SKOMY «3JIICHICTB» SK
OIlIHOYHA O3HaKa PO3MIIEHO Juile y ofaHii ctarti OcobnuBoi yactuau KK.

OT1xe, 3a1iicCHEHE TOCTIIKEHHS 0COOJIMBOCTEH HOPMATHUBHOI perjaMeHTarlii
BIJIMOBIIAJILHOCT] 32 3JI0OYMHH, O3HAKOIO CKJIAJIIB SKUX € 3JICHICTh, y JepKaBax
KoJUIIHKOTO PansHcbkoro Coro3y acTh MOKIIUBICTh BITYM3HSIHUM HAYKOBIISIM Ta
IPAaBO3aCTOCOBHMM OpraHaMm OLIbIl [OBHO OCMHCIUTH YCI TPYyAHOUI Yy
MPaKTUYHOMY 3aCTOCYBaHHI Ta TIIyMau€HHI 3MICTY MOHATTS «3JTICHOCTI».

AHaJi3 3arajJbHUX 3acaj JOCTIHKEHHS KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 32
3JJ0YHMHHU, O3HAKOIO CKJIAAIB SIKHMX € 3JIICHICTD JIO3BOJIUB JIMTH TAKUX BUCHOBKIB:

1. IcHyrodl AOCHIIKEHHS TOHSTTS «3JIICHOCTI» MalTh (PparMeHTapHUi
XapakTep, TOOTO TUIBKM YaCTKOBO CTOCYIOTHCS JIOCIHIIKYBAHOTO MOHSTTS, 1, SIK
MpaBUJIO, TMOB’SA3aHl 3 TIYMAYCHHSIM I1i€i O3HAKW BIJHOCHO JI0 CKJIaTy TEBHOTO
3M0YMHY. Y OKOAHIM 13 MpoaHaT30BAaHUX TMpallb 3JICHICTb HE PpO3TJisiaaiach
KOMITJIEKCHO SIK HAaCKpi3HE KPUMIHAJIBHO-TIPABOBE MOHSTTS, a IOCHIIKYBajach, sIK
IpaBuio, MiJl TUM YU 1HIIMM KyTOM 30pYy, 3aJIeKHO BiJ CKJIaay KOHKPETHOIO
3JI0YMHY, Ji¢ BOHA TiepemdadeHa y SKOCTI KOHCTPYKTHBHOI o3Haku. JKomeH 3
IIPOaHAJII30BaHUX ABTOPIB HE 3aIPOINOHYBAB BIACHOTO BU3HAUEHHS «3JIICHOCTI» Y
SIKOCT1 Hackpi3Hoi o3Haku, nepeadbavenoi KK VYkpainu, sk y minoMmy, Tak 1 HeE
HAJIaB YITKUX Ta OJHO3HAYHUX MPOTIO3UINIH MO0 i1 TIIyMavYeHHs.

2. AmnHani3 OCHOBHUX TaM SITOK BITYM3HSHOTO KPHUMIHAJIHHOTO TIPaBa,
nounHatoun 3 yaciB KuiBcbkoi Pyci Ha mpenMer BUKOpPHUCTaHHS Yy iX TEKCTI
HNOHATTS  «3JICHOCTD» JO3BOJISIE 3pOOMTHM BHUCHOBOK, W10 [OYMHAIOYU 3
HaWJIaBHIIUX BITYM3HSIHUX MPABOBHUX MaM’SITOK MPOCIIIKOBYETHCS TEHACHIIS 10
BUKOPUCTAaHHS TEPMIHIB, 110 MOXOAATH BIJl KATETOPIl «3J0»: «3JIUN», «3I00HUI,
«3JIOBMUCHUIN», <«BJIOMIACHKUN» TOIO, $KI XapaKTepU3yBaJl OO0 €KTUBHY Ta
Cy0’€KTHBHY CTOPOHM IIOCSTaHb Ta JOJaBalld EMOIIMHOTO 3a0apBJICHHS.

! Vronouslii kogekc JIMToBCKOi pecyOmuku: yTBepxkaeH 3akonoM Ne VIII-1968 ot 26 centsi6ps 2000 r. / Hayu.
pen. B. IlaBunonuc; nep. ¢ ymt. B. I1. Kazanckene. CI16.: FOpuanaeckwmii nentp [Ipecc, 2002. 470 c.
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3akoHOAABEIb TOTO Yacy HE 3HAXOAMB YITKUX KPUTEPIiB [JIsI PO3MEXKYBaHHS
BUIIEBKA3aHUX TMOHATh, OCKUIBKA TEPMIHU <«3JIHI», «3T00HUNY», «3JIOBMHCHHID)
OJTHOYACHO BUKOPHUCTOBYBAJIUCH y JUCIIO3UITISAX BIAMOBITHUX HOPM a00 MO3HAYATN
OJIHE OJIHOTO.

3. TlosiBa KaTeropii «3JICHICTb» Y TEKCTI KPUMIHAJIBHOTO 3aKOHY Bij0yiacs
B YJOXXEHHI TpOo TMOKapaHHS KpuUMiHaiIbHI Ta BumparHi 1845 p. Opnak Taki
TepMiHM OyJM MaJOBXHBAaHMMHU: y JBOX BHIAJIKaX XapakTepU3yBalu CcyO’€kTa
370YMHY (3JICHUM KJIATBOMOPYIIHUK» Ta <«3JIICHUH OOpXKHHUKY); Yy OTHOMY
BUIAJIKY — XapaKTEPHU3yBaJM CIOCIO0 BUMHEHHS 3JI0YMHY, K 03HAKU 00’ €KTUBHOI
cTopoHH («3nicHui ooman»). [Ipote monanbmnii pO3BUTOK KPUMIHAIBHOTO MpaBa
Pociiicekoi Immepii 3acBiIUKMB HEIOIIIBHICTh BUKOPUCTAHHS «3JIICHOCTI», IO
BUSBWJIOCH Yy BIJCYTHOCTI TEpPMIHIB PO3IJISIaHOI  KaTeropii y MpOEKTI
KpuminaneHnoro ynoxkenHs 1903 p. BuiydeHHS 3 T€KCTy KpUMIHAJIBHOTO 3aKOHY
TEPMIiHIB, SIKI MAIOTh €MOIlIiifHe 3a0apBIEHHS Ta HOCATH OLIIHOYHUN XapaKTep CIij
BBa)KaTH MMO3UTUBHUM HAJ0AHHSAM TOTOYACHOI HAYKU KPUMIHAIBHOTO IIPaBa.

4. Tlpore y pansHCbKi 4Yacu BHUKOPUCTAHHS «3JICHOCT» Yy TEKCTI
KPUMIHAJIBHOTO 3aKOHY OyJI0 TOHOBJEHO. «3JICHICTB» Y KPUMIHAIBHOMY
3aKOHOJIaBCTBI I[LOTO MepioAy OyJia periaMeHTOBaHa sIK OL[IHOYHA O3HaKa, WI0
MOTJIa MAJSATaTd PO3IMUPEHOMY TIIyMAueHHIO Ta CIyTyBalia JiEBUM THCTPYMEHTOM
JUIi  HEOOTPYHTOBAHOTO TMPUTITHEHHS JO KPUMIHAJIBHOI  BIJMOBIIAIBHOCTI
HIMPOKOr0 Koja 0cCi0, 3aJIeKHO BiJ CyCHUIBHO-MOMITHYHOI CUTYyallli Ha NEBHUU
nepion yacy. Haitb11b1ioro nmommpeHHsi BAKOPUCTAHHS «3J11CHOCTI» gocsario y KK
YPCP 1960 p., ne 1€ MOHATTA BUKOPHUCTOBYBAJIOCh HE TUIbKKM y OcoOiuBii
YacTHUHI, ajie ¥ y 3araibHiii 4YaCTUHI KOACKCY 1 TPUBAJIO N0 MOTO CKacyBaHHS Y
2001 p. A ToMy po3MmileHHsT «3JIiCHOCTI» y cTarTax unHHoro KK VYkpainu ciin
BB)KATH JIaHWHOIO PaJTHCHKOMY TMEpioy 4acy.

5. TI03UTMBHOIO CTOPOHOIO YMHHOTO BITYM3HSHOIO KPUMIHAJIBLHOTO
3aKOHOJIaBCTBA € BIACYTHICTb TEPMIHY <«3JICHICTH» Yy 3aranbHiii yactuHi KK
Ykpainu.

6. AmnHami3 3aKOHOJIaBCTBA IOCTPAJSHCHKUX KpaiH, CBIIYWTH, IO €IUHE
MOHATTS UM TIyMA4YEeHHS «3JICHOCT» BIJICYTHE. TepMiHU KaTETOPii «3IICHICTHY Y
3aranpHiii yactTuHi KK BUKOPUCTOBYIOTHCS MEPEBAXXHO MPU KOHCTPYIOBAaHHI HOPM
3 KpUMIHQJIbHO-BUKOHABYOK BIANOBIIaibHICTIO. [IpoTe Mu BBaxkaemo, 1O
peryiaMeHTallll0 Takoi BIJAMOBIJAIBHOCTI Mae OyTH PO3MIIIEHO HE Yy 3arajibHii
yactuHi KK, a y KpHMiHaJIbHO-BUKOHABYOMY 3aKOHOJABCTBI. Ha kpumiHanbHY
BIJIMOBIJIAJILHICT BOHA MEPETBOPIOETHCS JIUIIE Y pasi SIKIIO MEBHI MPOSIBU JisHb,
IO TMOCATalOTh HAa BCTAHOBJICHUM MOPSAJOK 1 YMOBHM BHUKOHAHHS IOKapaHb
BKJIFOUEH] y BUIISIAI okpemux crareid g0 Oco6mmBoi yactuau KK, sk 1me Ha
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croronHi pernamentoBano y KK Vkpainu, Ilenitenuiapaomy koaexci Ectonii ta
KK JIuToBchkoi pecryOmiku.

7. BITYM3HAHOMY 3aKOHOJIABIF0 HEJOIUIBHO 3aMO3WYyBaTH JOCBIJ
3aKOHOTBOPIIIB A3zepOaimxkany, biutopyci, Bipmenii, I'py3sii, MongoBu, PO,
Tamxukuctany Ta TypkMmMeHICTaHy B YacTUHI TMOOYJIOBU HOPM 3 KaTeropi€ro
«3micHicThy. Ockinbku ctatTi y KK 1mux kpain 6arato y 4omy BiATBOPIOIOTH
nosnoxxeHnHss MoaensHoro KK mis kpain CHJI. Kpim Toro, 11e mepeBa)xHO HOPMU
KPUMIHAJIbHO-BUKOHABYOI BiJMOBIAAIBHOCTI, po3MilieHi y 3aranbHii yacTudi KK,
JIe «3JICHICTb» HE PO3TIYyMAuyyeTbCs 1 AJs 3°sCyBaHHS ii 3MICTY CJiJ 3BEPTaTHUCH
JI0 HOPM KPUMIHAJILHO-BUKOHABUOTO TMpaBa, a Takoxk ctarti OcobIMBOi YacTUHU
KK y sIKMX «3ICHICTBY € OIIIHOYHOI O3HAKOK Ta PO3TIYMAUYyEThCS IYKE PIIKO
BIJIHOCHO OJIHIE€T TIEBHOI CTaTTi, a 11¢ Oe3MEepPevyHO CTBOPIOE 3aiiBi TPYAHOIl MPHU
paBO3aCTOCYBaHHI.

8. JIOUUJIbHUM BBa)KA€ThCS 3aMO3UMYUTH JOCB1 3aKOHOAABIIB Kupruspkoi
PecriyOmiku Ta PecmyOmiku VY30ekucrtan moao moOymoBu HopMm OcobiuBoi
yactuHu KK 6e3 BUKOpUCTaHHS «3TICHOCTIY.
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PO3/ILI 2

CHEIIAJBbHI MUTAHHS KPUMIHAJBHOI BITHOBIJAJIBHOCTI
3A 3JIOYMHH, O3HAKOIO CKJIALIB AKHUX € 3JIICHICTD

2.1. KpuminasabHo-nnpaBoBa AediHinifa 3J1iCHOCTI

3 METOl JAETaJbHOro Ta BCEOIYHOTO PO3TJSAY TMOHSATTS 3JICHOCTI Y
KpUMIHAJIbHOMY TMIpaBl JIOTIYHUM Oyne «3’SCyBaTH 1 PO3KPUTH MOro 3MICT,
BUOKPEMHUTH W OXapaKTepU3yBaTH ICTOTHI Ta HEOOXiJHI O3HaKH, IO BJIACTUBI
omy», 64]".

Y 1bOMy KOHTEKCTI HE MOXXHAa HE TNOTOAUTHCH 13 TBEPIKEHHSIM
[.B. KpacHuipkoro, mo Ha CbOTOJHI aKTyaJlbHUM € JOCHIJPKEHHS MUTaHHA
aJICKBaTHOCTI KPUMIHAJIBHOTO 3aKOHOJABCTBa, TOOTO JOBEJACHHS MOro 10 CTaHy
ONTHUMAJIBLHOI OLIHKHM 3 MO3ULINA JOCTaTHOCTI HOro MOJOXeHb. |Hakile Kaxydw,
nocTae motrpeda y BUPOOICHHI TAaKOTO MpaBa (3aKOHOIABCTBA), SIKE HE MICTUJIO OH,
3 OJHOTO OOKY, IMOJOXKEHb, IO € 3alBUMH (HAAMIPHUMHU) I KPUMIHAIBHOTO
3aKOHOJIaBCTBA, 3 1HIIOTO — MPOTAJIUH, KOJU HE MAalOTh HOPMATUBHOTO BUPIILICHHS
TI YU 1HII TUTaHHS, 10 MOBHHHI OYTH BpETryJbOBaHI CaM€ y KPUMIHAIBHOMY
3aKkoHO/aBcTBI. [Ipyn yoMy mpaBo 3arajom 1 KpUMIHaJIbHE 30KpEMa, CIIUPAIOYUCH
Ha TPaJMIIiiHI 1 epeBIpeHi YacoM MiX0au MPaBOBOi Ta CYMIKHUX HAYK, TOBUHHO
OyTH MakCHMaJILHO OPI€EHTOBAHMM Ha CydyacHi comianbi peanii , 301-302]2.

VY HayKOBIIIB HE BUKIHUKA€ 3alepedyeHb TOH (akT, MO «3IICHICTH» CHiJ
BITHOCHUTH JI0 OIIHOYHUX IMOHSITH.

3 npuBoAy MNpoOJIeMH BUKOPUCTAHHS y KPUMIHAJIBHOMY 3aKOHOJABCTBI
oiHHUX MOHATH B. IliTenbkuil mnpaBUIBLHO 3a3HA4YaB, 110, MOMPH PO3MAITICTh
CYIOBHUX MOMMJIOK Y 3aCTOCYBaHHI HOPM 3 TAKUMU MOHATTSAMH, BUBUECHHSI CyJ0BOI
NPaKTUKU JO3BOJIIE BUSIBUTH JI€SIKl 3arajbHi iX nOpuyuHu. OjgHa 3 HUX —
BIJICYTHICTh Yy TeOpli KPUMIHAJBHOTO IpaBa YITKMX BKa3iBOK HIOJ0 KPHUTEPIiB
3MICTY TIOHATh, SIKI PO3MVISIMAIOTHCA. Y JESKUX BHUMNAAKaX iX TIIyMauyeHHS
3MIIACHIOETHCS 3@ JIOMOMOTOIO 1HIIMX OIIIHHUX TOHSTH, 1, TAKUM YHHOM, TIEpe]
NPaKTHYHUMH PALiBHUKAMU [TOCTAc OiNbIIe 3aUTanb, aHiX Bignosigei , 5] °.

VY 3a1eXHOCTI BiJl XapaKTepy OIIHOYHUX 03HAK BOHU MOJUISAIOTHCS Ha SKICHI
Ta KUIbKICHI. SIKICHI TIOHATTSI BUPAKAaOTh BIACTUBOCTI W O3HAKH, y3arajibHIOIOTh
SBUIIA B 3QJICKHOCTI BiJ] I[IHHICHOT OpI€HTAIlll 3aKOHOAABIIA, ajie 0e3 BKa31BKU Ha

! Cxpewist JII. YKopeTokicTh ik HACKPi3HE KPUMiHAILHO-IIPABOBE MOHSATTS: 1H... KaH. ropui. Hayk. JIbsis, 2014,
219 c.

2 Kpacuunpkuit [.B. Mexi KpUMiHaIbHO-IPABOBOrO YHOPMYBaHHs: MOCTaHOBKA Tpobnemu. Haykoeuti sichux
JIvsiscvko20 Oeporcagroeo yuigepcumemy sHympiunix cnpag. 2017. Ne2. 301-307.

3 Iureukuii B. [IpuMeHeHNE OLIEHOYHBIX HOHATHI yro1oBHOTO 3akoHa. Cosemckas ocmuyus. 1984. Ne 20. 4-5.
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CTYMiHb BIAMOBITHOCTI BJIACTUBOCTEH 1€l MiHHICHOI opieHTamii. KigbkicHi
OLIIHOYHI O3HAKU BKJIOYAIOTHh TaKl BJIACTUBOCTI MpeAMeTa, SKi MaioTh IEBHI
napameTpH, BiIOOpaXKaroTh BIAMOBIAHICT ITIHHICHOT Opi€HTAIlli 3aKOHOJABIIS, X
inTencuBHicTh, 26]'. CrnpobyeMO BHM3HAUUTH 10 SAKOi KAaTEropii TaKUX O3HAK
BITHOCHUTBCS «3JI1CHICTHY.

Tak, K.O. Benincbka BBaxae, 10 «3IICHICTEY Y ¢T.cT. 164, 165 KK Ykpainu
CIIiI BiHOCHTH 10 KaTeropii AKiCHMX OLIHOYHMX MoHATH, 115]%. Ilpore, micms
toro, Ak y 2010p. cr.164 KK VYkpainm Oylo [IOMOBHEHO MPUMITKOIO 3
PO3’SICHEHHSAM TOTO, IIO CIIIJ PO3YMITH MiJ «3JIICHUM YXWJICHHSAMY, «3TICHICTBY Y
IIUX CTATTAX MOYajia MiJJaBaTUCh BUMIPY BITHOCHO CIUIATH KOIITIB HA YTPUMAaHHS
nitei (amiMeHTiB) abo OaThKiB 1 1i MOXKHA BIJTHECTH JI0 PO3PSAY KUIBKICHHX
OIIIHOYHUX O3HaK. ToJl K 00 «3JICHOTO YXHWJIEHHsI OaThbKiB BiJI yTpUMaHHS
HEIMOBHOJIITHIX», TO y IIbOMY pa3i po3risjaHa KaTeropis BIIHOCUTHCS 0 PO3PIILY
SAKICHUX O3HaK.

Jlo po3psiay SKICHUX O3HAK CIiJI TaKOXK BITHOCUTH «3JIICHE YXWJICHHS Bi
yrpuManHsi» y cT.164 KK Ykpainu, «31micHe HEeBUKOHaHHSI 00OB’A3KiB» y cT.166
KK Vkpainu, «3nicae yxusienss Big pooi™ y 4.1 ¢1.390 KK Vkpainu Ta «3micHy
Hernokopy» y ct1.391 KK Vkpainu. Tomi sk «3micHe yxuieHHs» y ¢1.389-2 KK
VYkpainu ciij BIZHOCUTH JO PO3psAy KUIBKICHUX O3HaK, OCKUIBKM MOro
TIYMau€HHS MICTUTbCS Y IpUMITII 10 1i€l crarti. Tooro y KK Ykpainu 3aranom
«BJICHICTHY Y KUIBKICHOMY BHUMIpi O1IbIIIE BIIHOCUTHCSA /10 SIKICHUX O3HAK CKJIafiB
3JI0YHHIB.

BpaxoByroun Te, MO 30BHINIHE BUPAKEHHS OCHOBHUX BJIACTHBOCTEH
SKICHUX OIIIHOYHUX O3HAaK 3/IIACHIOETHCS y (POpMiI BKa3IBKU HA TE, 110 BOHU HE
iJJAI0THCA BUMIPY SIK y3arajbHeHi eMIipu4Hi Xxapakrepuctuku, 115]°, To Bonu €
HaWCKIAAHIITUMU JI 3°SICYBaHHS 3MICTY 1 JIOKa3yBaHHS ITJ1 4ac KPUMIHAJIBLHOTO
MPOBA/IPKEHHS, a TOMY X BUKOPUCTaHHS y TEKCTI KPUMIHAIBHOTO 3aKOHY Mae OyTU
MiHIMI30BaHO. [IpoTe sKIIO 3akoHONaBelb HE Oakae BIIMOBISITUCH BIJ 1X
BUKOPHUCTAHHA, TO MAa€ 3[1MCHIOBATHCS, 30KpeMa, MOCTIMHMI HAyKOBHM MOIIYK
SIKHAWTOYHIIIOTO TIIyMaueHHS TaKHX O3HaK.

JUis pO3KPUTTS 3MICTY MOHSTTS «3JICHOCTI» JAOLIIBHO 3BEPHYTUCH IO
TIyMa4HUX CJIOBHUKIB. Tak, BIAMOBIZHO 10 «BenMkoro TIymMayHOTro CIIOBHUKA
Cy4acHO1 yKpaiHChbKOi MOBHW», 3JIICHHM K MPUKMETHUK o3Hauae «1. CrioBHeHUMU
351a, HenoOpo3uwInMBOCTI; 3muil (y 1 3Had.). / Sxuil Bupaxae 3micTh. 2. CBIIOMO

! Kamanuna T.B. OneHoYHbIE HOHATHSA B COBETCKOM IIpaBe. ABToped. Auc... KaHi. Iopua. Hayk. CBepmioBek, 1974,
34c.

? beninceka K.O. Knacudikaris oniHOUYHMX O3HaK y KpuUMiHanbHOMY TipaBi Ykpainu. IIpasoea depocasa. 2012.
Nel5. C.113-118.

3 beninceka K.O. Knacudikaris oliHOUYHMX O3HaK y KpuUMiHanbHOMY TipaBi Ykpainu. IIpasoea depocasa. 2012.
Nel5. C.113-118.
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HEeCYMITIHHUM; yneptuid. 3. SIkuii 3aBmae MIKOAM; IIKIIJIUBUN, HEOE3MEUHUID» ,
463]'. Maiike IiZeHTHYHE TIYMAa4eHHS IBOTO MOHATTS Hazae i CIOBHHK
yKpaiHcbkoi MoBH y 11 Tomax Bunmanus 1972 p., Ae TUIbKH y MEpPIIOMY 3HAUYEHHI
MICTHTBCS 1€ BapiaHT «CHOBHEHMH 3710cTi» , 595]°. To6TO MOXKHA CKa3aTH, IO
«3JIICHUMY 11€ CBIOMO 1 BIEPTO 3JIMH, CIPSIMOBAHMI Ha 3arO ISTHHS IITKOIH.

[Ipore y yunnomy KK Taky XapakTepucTUKy MOXKHa HaJaTH MEPEeBaKHIM
O1TBIIOCTI YMUCHUX 3JIOYMHHUX JiSHb, 30KpeMa 1 TUX, CIOCOOOM BUMHEHHS SIKUX €
«YXWICHHs». AJle y TakoMy pa3i MOCTa€ TUTAHHS: SKIIO 3aKOHOIABEIlb BXKE
BUPIIINB BUKOPUCTOBYBATH Take MOHATTS Y KPUMIHAJIBHOMY 3aKOHOIABCTBI, TO
YOMY JIMIIIE€ Y TIEBHUX CTATTIX, a y 1HINHUX, CXOXKHUX 32 CBOEIO CYTTIO HE BKIIIOUUB
Horo 5o Tekcry 3akony? Hampukman, mo c¢r.389 KK VYkpainum «YxuieHHs Bij
MOKapaHHs, HE TIOB’S3aHOTO 3 TI030aBJICHHSM BOJI». ¥ TaKOMY Pasi CJIii KOHCTaTyBaTH
BIJICYTHICTb CHCTEMHOTO TIJXOJy 3aKOHOJABIIS IIOJ0 KOHCTPYIOBAHHS JIUCIIO3UITIH
HOPM 31 «37icHIcTION Y OcobmuBiit yactuni KK Ykpainu.

3MICHICTh TPUUHATO BIAHOCUTH A0 HACKPI3HUX KPUMIHAIBHO-TIPABOBUX
noHATh. Sk 3a3nadae B.O. HaBporpkuii, HACKPI3HUMU MOHATTAMH CJiJ BBaXKaTH
Taki, SIKi BUKOPUCTOBYIOTHCS HEOJHOPA30BO 1 MAIOTh OJHE 1 T€ K 3HAYEHHS, SKI
30epiraloTh CBO€ 3HAYEHHS HE3AJIEKHO BIJ TOrO, WHIOJ0 SKOTO 1HCTUTYTY
KPUMIHAJILHOTO NpaBa BOHM BUKOPUCTOBYIOThCA , €. 74]°. SIkio Opatu 3a 0CHOBY
Take BU3HAYEHHS, TO CJIJ KOHCTAaTyBaTH, L0 «3JICHICTH» HE MOBHOI MIpOIO
BIJIHOCUTBCSL JO HACKPI3HUX KPUMIHAJIBHO-TIPABOBUX IMOHSTh, 2 TOMY PO3POOUTH
€nuHe ii BU3HAYEHHS Jy>K€ CKIaAHO. [ 1bOro crnovarky moTpiOHO crpoOyBaru
aKkoMora Ompkue  yHIQIKyBaTH TOMVISIAM  3aKOHOAABI, HAYKOBIIB  Ta
IPaBO3aCTOCOBYUX OPTaHiB HA 3MICT MOHATTS «3JIICHOCTI».

Tak, O.M. CokypeHKO 3 IIbOrO THUTAaHHS 3a3Hava€, M0 «y BU3HAYCHHI
MOHSTTS «3ITICHUNW» JICKUTh TSHKKICTh IPOCTYIIKIB Ta iX KUIbKICTh. [1]070 TsKKOCTI
MPOCTYMNKIB, TO BOHM II€BHOK MIpPOIO MOJIOHI, a camMe y YacCTHUHI YXHUJICHHS
(HeBukoHaHHs) Big poOoTu. Ilogo KiABKOCTI, CiJl 3BEpHYTH yBary Ha Te, IO
3aCyIKEHUN MOXe YXUJISTHCS BiJl poOIT MIHIMYM TpU pasu, 1 JO Takoi 0ocoOH B
000B’A3KOBOMY TOPSAKY 3a TEplI JBa TMOPYIIEHHS TMOBWHHI HaKJIaJaTUCA
JTUCIUTUTIHAPHI CcTATHeHHs, nependadeni 4. 1 ct. 68 KBK Vkpainu. ¥V 3B’s3ky i3
MM 3JIICHE yXWIEHHA Bim poOiT, 3a sAKe TnependayeHo KpUMIHAIbHY
BIJINMOBIAAIBHICTh, BU3HABATUMETHCS TOMA1 3JIICHUM, KOJHM 3aCYy/KEHUH CKOITh HE
MEHIIE TPhOX TAKUX YXWJIEHb BiJ POOIT, 1 3a Mepiil JiBa 3 TaKUX MOPYIIEHb

! Benukuii TIyMauHuii CJIOBHMK Cy4acHOi yKpaiHChbKoi MOBH (3 10. i sonoB.)/ Yxuan. i ron. pen. B.T. Bycen. K.:
Ipnine: BT® «Ilepyn», 2005. 1728 c.

2 CnosHuK ykpainchkoi Mosu: B 11 Tomax. Tom 3, 1972.

3 Haepoupkuit B.O. Hackpisni kpumiHanbHO-TIpaBoBi noHsTTs / 10 pokiB umHHOCTI KpuMiHambHOro KOJEKCy
VYxpainu: npo6iaeMu 3acTOCyBaHHs, YJA0CKOHAJIEHHs Ta MOJalbIIOl rApMOHIi3aLil i3 3aKOHOAABCTBOM €BPONEHCHKUX
KpaiH: Marepiann MikHap. HayK.-1ipakT. KoH}. (M. XapkiB, 13—14 xoBtHs 2011 p.); penkon.: B. 5. Tauiit (ronos.
pen.), B. 1. bopucos (3acT. rosnos. pex.) Ta in. X.: I[Ipaso, 2011. 73-77.
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000B’A3K0OBO /10 3aCY/’KEHOTO MAIOTh 3aCTOCOBYBATUCS 3aXOJU JUCITUILUTIHAPHOTO
CTSATHEHHS, 1 32 K1 He Oy/IyTh MOTAIIeHI CTPOKH JABHOCTI. Y BU3HAYCHHI 3JTICHOCTI
HUJEThCS TPO HEOAHOPA30BE TMOpPYIIEHHS (CKIagHE CHUCTEMaTH4HE isHHS), 1
TOJIOBHa yMOBa 3JICHOCTI — TOH (akT, IO A0 3aCyIKEHOTO 3aCTOCOBYBAIHCS
3aX0JId JTUCHMILUTIHAPHOTO XapakTepy (MIHIMyM JBa pa3u), 1 JUIIE 3a BUYMHEHHS
TPETHOI'0 TAKOT'O YXHWJIECHHS BiJl poOIT 3acy/pkeHa 0coOa MPUTATYBATUMETHCS 0
KPUMIHAIBHOI BigmoBigansHOCTI», ¢.138-139]'. MipkyBanus O.M. CoxypeHKo
o0 «3mcHocT» y 4.1 ¢1.390 KK Ykpainu BUgaroThCsl 1OCUTh IPYHTOBHUMU Ta
TaKUMH, LI0 3acCIyroBylOTh Ha yBary. OcoOnuBO y YacTHUHI TOro, IO 3a
KUTbKICHUMH TIPOSIBAMH <«3JICHICTH» TNOBHHHA MICTUTH CHCTEMAaTUYHUN MPOSB
MEBHUX CYCIUILHO HEOE3MEUHUX isHb.

[{ikaBuM, y IbOMY KOHTEKCTIi, Oy/i€ 3BEpHYTHUCH JIO0 TOTJISA/IIB HA «3JIICHICTHY
POCIACHKUX BUCHHUX.

Tak, K.K. IBaH110B, po3risigaroun 371CHICTh K KBalTi(iKyouy 03HaKy cT.315
KK P® «HeBukoHaHHS BUPOKY CyIly, PIIIEHHS Cyay ab0 1HIIOTO CyJIOBOTO aKTy,
30KpeMa 3a3HayaB, IO <«3JICHICTh, 3 OJHOTO OOKy, BigoOpakae O0'€KTHUBHY
CTOPOHY 3JIOUYMHY 1 MOKE€ MAaTH KIJIbKICHE BUPAKCHHS - BAMHCHHS HEOJHOPA30BHUX
Ti#i, 1Mo cymepedaTrh BUMOTaM 3aKOHY, a TAKOXX Y CHCTEMaTHYHOMY HEBHKOHAHHI
HEOJHOPA30BUX 3aKOHHUX BHUMOT, TpuUNHUCIB. KpiM TOro, 3JICHICTb MOXeE
XapaKTEpPU3yBaTUCS 1 YACOBUM MPOMIKKOM (TEPI10JOM) - HEBUKOHAHHS (yXHUJICHHS
BiJl BUKOHAHHA) 3aKOHHUX PO3MOPSIKEHb B MEXKaX BIJABEACHOTO 4acy. 3 1HIIOIO
OOKy, 3JICHICTb - 1€ 3aBXKJIU MCUXIUYHE CTaBJICHHS CyO'€KTa 0 3aKOHHUX BUMOT,
IO BUSBISIETbCA Y CBIJIOMOMY HEBHMKOHAaHHI CYJOBHUX pIlIeHb 1 BigoOpaxae
Cy0'eKTHBHY CTOpPOHY» , ¢.104]%.

A O.B. bpuuriantoB aHali3yBaB MOHSTTS «3JICHE YXWUJICHHSI» Y
KpUMiHAJIbHOMY 3aKoHi. [10oro/kyrounch B IUIOMY 3 THUM, 110 KaTeropist 3J1CHOCTI
MEPEBAKHO € Kareropiero Ccy0'€eKTHBHOTO XapaKTepy, BYCHHU 3a3Hayae, 1o
3JIICHICTh MOKE 3HAXOJWTH CBIM BUSB HE TUIBKM Ha CYO'€KTUBHOMY, a W Ha
00'ekTUBHOMY piBHI. [IOHATTS «37ICHO YXWISIOTHCS» YTBOPIOETHCS y PE3yJIbTaATI
00'eiHaHHA 00'€KTUBHHX 1 CyO'eKTMBHUX (DakTOpiB - ocola, sika BUMHHIIA TEBHI
JISHHS 1 TMPU IOMY YCBIJOMJIIOBaJIa CYTHICTh LIMX BYMHKIB. Tomy uid muiei
KPUMIHAIBHOTO Ta KPUMIHAJIbHO-BUKOHABUOTO  3aKOHOJABCTBA  KAaTETOpikO
3JIICHOCT1 BapTO, Ha MOr0 MOTJISAJ, CIIBBIIHOCUTH TEPII 3a BCE 3 00'€KTHUBHUMU
o3HakaMu. [li 3/IICHUM yXWJICHHSM YYE€HHH, TAaKUM YHWHOM, PO3yMi€ YMHUCHI Jii

' Cokypenko O.M. Okpemi nuraHHs kBaniQikaiii 3/MiCHOTO YXWIEHHS BijJl BAKOHAHHs POOIT 3aCy/DKEHHM, IIO
BiZOyBa€ 1MokapaHHs y BUIJISI OOMEKeHHs BoJi. Bichuk Axademii mumnoi cnyocou Yrpainu. Cep. : Ilpaso. 2012.
Ne 1.137-143. URL: http:/nbuv.gov.ua/UJRN/vamsup_2012_1(8)_ 23

2 Upannos K.K. 3noctHocTh Kak kBanuduuupyromuii npusHak B pamkax cr. 315 YK P®. Becmuux Tomckozo
eocyoapcmeenrozo yrugepucumema. 2008. Ne 5. 104-105. URL: https://cyberleninka.ru/article/n/zlostnost-kak-
kvalifitsiruyuschiy-priznak-v-ramkah-st-315-uk-rf



http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%9616730:%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
http://nbuv.gov.ua/UJRN/vamsup_2012_1%288%29__23
https://cyberleninka.ru/article/n/zlostnost-kak-kvalifitsiruyuschiy-priznak-v-ramkah-st-315-uk-rf
https://cyberleninka.ru/article/n/zlostnost-kak-kvalifitsiruyuschiy-priznak-v-ramkah-st-315-uk-rf

122

(Oe3misibHICTE) OcoOM, TpsSMO TepefAdadeHi 3aKOHOM, a TaKOX I1HII il
(Oe3misIbHICTE), CIPSMOBaHI HAa HEBUKOHAHHS OOOB'SI3KIB, BUKOHAHHS SKUX €
00O0B'SI3KOBUM B CHUJIy BUMOI' 3aKOHY a0o0 pIlIEHHS CyAy, SKII0O BOHU BUYMHEHI
MOBTOPHO MICHS NMOMNEPE/KEHHS BIAMOBIIHUMH YIIOBHOBA)KEHUMH OpPTraHAMH, MpU
BIJICYTHOCTI TOB@XHUX TPUYMH HEBUKOHAHHS Takux O0OOB's3KiB. [lpu 1mpomy
HEOoOX1THUH (HaKTOP TPUBATIOCTI HEBUKOHAHHS O0OB'SI3KIB BKIIIOYAETHCS Y BKA31BKY
Ha IOBTOPHICTh isHHA , ¢.15-16]'. To6TO MOpsAxa i3 CHCTEMATHYHICTIO BYMHEHHS,
«BIIICHOMY» [ISIHHIO TIpUTaMaHHa TUIbKK yMmMHcHa (opma Bunu. Kpim Toro, me
TSTHHS MO>Ke OyTH BUMHEHE SIK y opMi aii, Tak 1y Gpopmi 0e31isITbHOCTI.

[Ipote icHye AUCKyCis 3 TPHUBOIY TOTO, YA MOXXHA BU3HABATHU «3JTICHUM)
OJIHOPA30BUH MPOSB MEBHOTO JiSTHHSI.

Tak, CTOCOBHO «3JIICHOI HEMOKOPH BHMOTaM aJMIHICTpaIlii yCTaHOBU
BUKOHaHHS mokapanb» y cT.391 KK Vkpainu, Ha nymxy O.Mixmina, A0
KpPUMIHAJIBHOI BIAMOBIAAIBHOCTI MOXYTh TMPU3BECTH JUIIE TSKKI (TpyOi)
IPOCTYINKH, OCKUIBKM BOHHU IOB’Si3aHI 3 HEMOKOPOIO aaMiHICTpalii BUIIPaBHOI
YCTaHOBH 1 3 NPOTHIICIO y 3ilicHeHH] i QpyHKuil , ¢. 49-50]%. IIpore BusHayaTH
(GIICHICTBY» 3a JOMOMOTOI0 OIIHOYHUX O3HAK (Majo3HAa4yHi, HETSKKI Ta TKKI
NOpPYUIEHHS), 10 OyayTh OOIPYHTOBYBAaTHChH JuIIEe CYO’€KTHUBHUM CTaBIEHHSIM
NEPCOHANTy YCTaHOB BHKOHAHHS IMOKapaHb 10 3aCy/’KEHHUX, HaBPSAJ YU MOKHA
BBa)KaTU JIOLIIBHUM.

Tomy npaBuiabHOIO HaMm BBakaeThbcs mosuiis FO.B. Opia, sxuii 3a3Hayae,
0 «IEMOHCTPATHBHI Ta BHpPaXeHI B 3yXBalid (GopMi OJMHOYHI BHIIAIKU
NOPYIIEHHS 3aCyJKEHUM BCTAaHOBIICHOTO MOPSAKY BiIOyBaHHsS MOKAapaHHS, SKI
CBIYaTh MPO MPOSIB SBHOI HEMOBAru 0 aJAMIiHICTpalii BUIPaBHOI ycTaHOBH (Y
dbopmi HETICH3YPHOI JIaiiku, 00pa3IMBUX BUCIIOBIIOBAHHSAX, Y JEMOHCTPATUBHHX Ta
3yXBaJluX 3asBax Ta OOIISHKAaX MPOJIOBXKYBATH JOMYCKATU MOPYLICHHS PEKUMY Y
MaiOyTHHOMY Ta 1H.), HE MOXKYTh MaTH BUPIIIAIILHOTO 3HAYEHHS! Y MOHATTI 3J1ICHO1
HETIOKOPY BUMOI'aM aJMiHicTpallii BUIIPaBHOI ycTaHOBW», 97]°.

CBOIO TOUYKY 30py aBTOP IIJIKOM MPaBUILHO OOYMOBIIOE THUM, IO «3JTiCHA
HEMOKOpa 3aKOHHUM BHUMOTraM aJMiHICTpalii BUIPABHOI YCTaHOBU, IOBHHHA
ABIATH COOOI0 TMpOLEC MPOTUIPABHOI MOBEAIHKU 3aCyKEHOT0, TMPHU SKOMY
MOCIIJOBHUNA PO3BUTOK MOIN 1 SIBUII 3HAXOJUTh CBI BUpPa3 y HAKONMUYEHHI
NOpPYIIEHb BCTAaHOBJICHOI'O TMOPSAKY BiJIOYBaHHS IOKapaHHsS, SKI YTBOPIOIOTH
HEMOKOPY 3aKOHHMM BUMOTaM aJIMIHICTpallii BUIIPaBHOI YCTAHOBH 1 MEpEepOCTaHHI

! Bpunantos A. B. TloHATHE «3JI0CTHOE YKJIOHEHHE» B YrOJIOBHOM 3aKoHe. Becmuux Axademuu Ienepanvioil
npoxypamypul Poccutickoti @edepayuu. 2012. Ne 5. 14-19.

2 Muxyiua A.V3MeHeHMs B yrOJOBHOM M HCIIPABHTENLHO-TPY/I0BOM 3aKOHOJATENbCTBE Ykpaunckoit CCP (1982—
1984). K.: PUO MBJl YCCP, 1985. 60 c.

3 Open 10. B. KpuMiHaibHa BiINOBIIANBHICTE 32 3JICHY HENOKOPY BUMOraM aJMiHIiCTpallii BUPAaBHOI YCTAHOBH :
I .. kaHj. ropua. Hayk : 12.00.08. Xapkis, 2008. 210 c.
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iX KIUTBKOCTI B SIKICTh. [[7s1 TOro mo0 BBakaTw HEMOKOPY 3aKOHHUM BUMOTaM
aZMiHICTpaIlii BUIPABHOI YCTAaHOBU <«3IIICHOIO», IOTpiOHE HE OJHOpa3oBe il
BUYMHEHHS, a CHCTeMaTH4He. TOoOTO 3JICHICTh HEMOKOPH HE O3HAada€ MPOCTY
IIOBTOPHICTh, @ BKAa3y€ HA CHCTEMATUYHICTD [IisiHb 3aCyKEHOro», 9911

[li wmipkyBanus FO.B. Opna MoxHa BigHECTH Maie 10 BCiX BHIIB
«3JicHOCTI», TependadeHux y OcoOmuBiii dactuHi KK Vkpainu, oxpim
nepeadayeHoro y cr.166 «3JIiCHOTO HEBHKOHAHHS OOOB’S3KIB IO OISy 3a
JTUTUHOIO a00 3a 0c0o00r0, MIOJI0 SKOi BCTAHOBJICHA OmMika ab0 MIKIyBaHHS, IO
COPUYUHWIO TSDKKI Hachiakm». CyTHICTh Ta 3MICT «3JICHOCTI» y TaKOMY JisIHHI
BIJIPI3HSIETHCS BiJ 1HIIUX JisiHb, JI€ «3JIICHICTHY» € KOHCTPYKTHBHOIO O3HAKOIO
ckianiB 37mo4uHIB. Ile 0OyMOBI€HO THUM, MO «3JICHHUM» MOXXHa BH3HAaBaTH
OJIHOpa30B€ TUMYACOBE HEBUKOHAHHS O0OB’SI3KIB MO JOTJISAY 3a AUTHHOIO, SKIIO
BOHO CHPUYMHUJIO TSDKKI Hacmiaku. JlaHe mnuTaHHsS OUIbII JE€TaJlbHO MU
posrasinemo y Iligpo3aini 2.3.

Takum yuHOM, aHami3 AYMOK BITUM3HSHHUX Ta 3apyODKHUX HAyKOBIIB 3
JOCITIIKYBAHOTO THUTAHHS J03BOJISIE CPOPMYIIIOBATH OPIEHTOBHE BHU3HAYCHHS
HOHSTTA «3JIICHOCTD» y BITYM3HSHOMY KpUMIHAJIBHOMY IpaBl. OTXe, «3JICHICTHY
03Ha4ya€ YMHUCHE CTiKe CIpsIMyBaHHS OCOOM Ha BUYMHEHHS OJHOPITHUX 32 CBOEIO
CYTTIO JisIHb, III0 OKPEMO HE CTAHOBJISITH BUCOKOT'O PIBHS CYCHIJIbHOI HEOE3MEKH 1
HE € 3JIOYMHHUMH, IPOTE y pa3l HEOJHOPA30BOIO (CUCTEMATUYHOTO) 1X BUNHEHHS Y
CBOIM CYKYITHOCTI JAOCATalOTh TOrO PIBHS SIKOCTI, KOJM y IIJIOMY JisiHHA HaOyBae
O3HaK 3JI0YUHY.

! Open 10. B. KpumiHanbHa BiANOBiabHICTh 3a 3J1iCHY HEMOKOPY BMMOTAaM aJIMiHICTpallii BUIIPABHOT YCTAHOBH :
I .. kaHj. ropua. Hayk : 12.00.08. Xapkis, 2008. 210 c.



124

2.2. Ilurannsa kBajgiQikamii 3/J0YMHIB, O03HAKOK CKJAAIB SIKHX €
3JIiCHICTH

Kpamiikamiss 3704MHIB — 1€ BCTAHOBJICHHS 1 HOPUAWYHE 3aKpIIJICHHS
TOYHOI BIJMOBIJIHOCTI MK O3HaKaMd BYMHEHOTO JISIHHS W O3HAKaMH CKJIaay
3JI0YMHY, IIEpeI0aYeHOr0 KpUMiHAIBHO-TIPaBOBOI0 HOPMOIO , 417!

Sk npaBwibHO 3a3Hauae B.O. HaBporpkuii, 1m0 Teopis HE 3aBXIU 3/1aTHA
3aMpOTIOHYBATH MPAKTHII YiTKI W OJHO3HAYHI PEKOMEHAIi Mmoo KBasidikarrii
nepea0aueHnx KPUMIiHAJIBHMM 3aKOHOM JisHb, 15]°. KpiM Toro, y 4uHHOMY
3aKOHO/IABCTBI IMpaBWJIa KPUMIHAIBHO-IIPABOBOI KBami(ikaii >KOAHUM YMHOM HE
periiaMeHToBaHi. ToMmy cCyaoBa MpakTHKa 3MYIIEHa YacTKOBO 3allOBHIOBATH
BIICYTHICTh 3aKOHOJABUYOTO PEryJIIOBaHHS Ta HE3aKIHYEHICTh TEOPETHUUYHHMX
KOHIICNIIHA, (GOpPMYJIIOI0OUM TI 4YM 1HIN TpaBWia MPOBEICHHS KBamidikari
BIIMOBIAHUX IIOCATaHb, OJHAK BOHHM HE 3aBXIM MalOTh CTAOUILHMH Ta
OZIHOCTaMHKMI xapakTep , 6]°. OTke, MOCTIHHMI NpOIEC aHANi3y Ta IOEIHAHHA
JYMOK BYEHHUX Ta MPAKTUYHUX IPAIIBHUKIB € AYXKE BaXJIMBUM JI1 PO3B’SA3aHHA
aKTyaJlbHUX Mpo0sieM KBamdikalii Oy b-sIKOT0 3I0YHHY.

Teopis KpyUMiHAIBHOTO TIpaBa Ta MPABO3aCTOCOBHA MPAKTUKA HE BUPOOUIH
€IMHUX YITKUX MPABUJI 3aCTOCYyBaHHA noJjoxeHb OcobnuBoi yactuau KK Ykpainu
II0JI0 3JI0YMHIB, O3HAKOIO CKJIJIB SIKUX € 3JICHICTh. XO0uYa HAYKOBIIl HE OMHHAIOThH
CBOEI0 YBarol0 MUTaHHS MO0 KBaTi(iKallli KOXKHOTO OKPEMOT'O 3JI0UYUHY, 1[0 MICTUTh
po3IyIsiIaHe MOHATTS y cBOil aucnosuiii. Kpim Toro, nuranHs kBamigikaiiii 3104HHIB,
O3HAKOI0 CKJIAJIB SKHUX € 3IICHICTh, YacTKoBO omucaHi y IlocranoBax [lnenymy
Bepxosnoro Cyay Ykpainu. ToMy nmpoaHastizyeMo MO BUCHUX Ta aKTH CyJI0BOTO
TIIyMa4yeHHSI CTOCOBHO MUTaHHA KBami(ikaIlii TaKuX 3704HHIB.

CTOCOBHO YXWJIEHHS B1J] CIUIaTH aJIMEHTIB Ha yTpuManHs Jiten (ct. 164 KK
VYkpainu), To, IK MU paHillle 3a3Havyalid, CyCHUIbHO HeOe3NeyHe AISTHHS MPU Moro
BUYMHEHHI MOK€ BUpa)KaTucd y ABOX (popmax: 1) 37micHOMY YXWJIEHHI BiJ CIUIaTH
BCTAHOBJICHUX DINICHHSIM CyAy KOINTIB HAa YTPUMaHHA MdiTedl (aJTiMEHTIB);
2) 3micHOMY ~ yXWJieHHI  OaThKiB  BiJJ yTpPUMaHHS  HEMOBHOJITHIX  a0o0
HeMpare3aTHUX JITeH, o mepedyBaroTh Ha X YTPUMaHHI.

Biamosinno 1o 4. 2 cr. 182 Cimeiinoro Koxekcy Ykpainu po3Mip aaiMeHTIB
Mae OyTH HEOOXIJTHUM Ta JOCTATHIM JUIsl 3a0e3MeYeHHs] TapMOHIMHOTO PO3BUTKY

! Koponenko M. TI. Kpanidikaiis ymucHuX BOMBCTB 3a 00T Kyrouux obcrtaBun: moHorpadis. K.: Imcturyt
neprxas 1 pasa iM. B. M. Kopeuskoro HAH Ykpainu, 2004. 172 c.

2 Haspoupkuii B. O. Kpuminansue npaso Ykpainu. OcoGnusa yactuna: kypc Jekniid. K.: 3nanns, KOO, 2000. 771
c.
3 Mapin O.K. Kpanidikanis 3J04MHiB IIPM KOHKYPEHIIii KpMMiHAJILHO-NPaBOBMX HopM: MmoHorpadis. K.: Arika,
2003. 224 c.
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TuTHHA. MiHIMaIbHUM po3Mip aJiMEHTIB Ha OJHY JUTHHY HE MOXe OyTH MEHIIUM,
HXK 50 BiICOTKIB IPOKUTKOBOIO MiHIMyMY JUI JUTHHH BiIIIOBIAHOIO BiKy'.

3rigHo 3 mpumiTtkoro A0 cr. 164 KK Vkpainu mig 371iCHUM yXHICHHSIM Bij
CIJIaTH KOIITIB Ha YTPUMAaHHS JiTeH (aJTIMEHTIB) CJiJl pO3yMITU OYIb-Kl JisTHHS
OOp KHUKA, CIIPSIMOBaH1 HA HEBUKOHAHHS PIIICHHS CyAy (MPUXOBYBAaHHS JAOXOJIB,
3MIHY MICISl TIPOKMBAHHS YW MICIsI poOOTH 0O€3 TMOBIJOMIICHHS JEpKaBHOTO
BUKOHABIIS, NPUBATHOTO BHUKOHABLS TOIIO), SIKI TPU3BEIM A0 BUHUKHEHHS
3a00proBaHOCTI 13 CIUIATH TaKUX KOLITIB y PO3MIpIi, 1[0 CYKYITHO CKJIAAal0Th CyMy
BUIUIAT 3a TP MiCSI{i Bi/ITTOBIHMX IUIATEXKIB?.

Sk npaBuibHO BiizHauuB [.B. CeMeHOroB, 110 BBEACHHS MPUMITKU 110 CT. 164
KK Ykpainu cripusisio yCyHEHHIO 3 OIUCY TiACTaBU KPUMIHAIBHOI BIIMOBIIAIBHOCTI 32
YXWJICHHS BIJ CIUIaTH QJIMEHTIB OI[IHOYHOI O3HAKHU «3JICHICTHY 1 I O3HaKa HalyJja
JIOCHTB TOYHOI 3aKOHO/aBYOi iHTEpIpeTanii, ¢.156]°.

Hes3Baxkaroun Ha 1€, y NpaKTHYHIN ASUIBHOCTI HA CTaAll JOCYJI0BOTO
pO3CHIyBaHHS  BHHHKAIOTh MPOOJEMU  BHU3HAYEHHS  <«BIICHOCTI».  Tak,
M.B. Kyparuenko, HayanbHuK ciigdoro ynpasiinas ['YHII y JTainponeTpoBchKiii
oOnacTi miJ dYac CHUIbHOI Hapajau IIOAO OOTOBOPEHHs MNPOOJEMHUX NHUTAHb
MPUTATHEHHSI JJO KPUMIHAJIBHOI BIIMOBIAAIIBHOCTI OC10, SIK1 MatOTh 3a00proBaHOCTI
13 CIUIATH QJIMEHTIB Yy PO3Mipi, IO CYKYIHO TMEPEBHUILYE CYyMY BIIIMOBIIHUX
maTexiB 3a Tpu wMicsmi, mo BigOymacs 10 ciuas 2018 p. y TonoBHOMY
TEpUTOpPIAILHOMY YIIPaBIiHHI FOCTHUILII J[HIMpoOmeTpoBChKOI 00JacTi, 30Kpema,
3a3HAUMB, 10 «MPAKTUKA BU3HAYEHHS MOHSTTS 3JICHOCTI B OpraHax JIOCYJOBOIO
po3ciiayBaHHs Ppi3HUTHbCS. Hampukinaa, B OKpeMUX MICHEBUX MPOKypaTypax
O3HAKOK0 3JICHOCTI BBaKAETHCA HASBHICTH 3a00pPTOBAHOCTI HE MEHIIE CEMHU
MICSIIIB, Ta 11 BIICYTHICTh 32 HAasIBHOCTI Xo4a O OjHi€l BUILIATH B MicCSIb (TpU
HAsBHOCTI 3a00proBaHOCTI HAaBITh OLIbIIE POKY). A JEAIKUM IMpoliecyaabHUM
KEepiIBHUKaM, 100 MoBimOMUTH mpo migo3py 3a cT.164 KK VYkpainu, noctatHbo
HAssBHOCTI 3a00pProBaHOCTI 13 CIUJIaTH aJIIMEHTIB Yy PO3Mipi, IO CYKYITHO
MEPEBUIIYE CYMY BIAMOBIIHUX IIJIATEXKIB 3a TPU MICAI, Ta MMATBEPIKEHHS
0013HaHOCTI 0COOM TMpO HasBHE pIUIEHHS CYAY 1 BIIKPUTTS BUKOHABYOIO
MPOBA/PKEHHS, a TAaKOX TOIMEpPEePKEHHS 0coOU, sika HE CIUIady€e alliIMeHTH, PO
HEOOXITHICTh BUKOHAHHS CBOTO OOOB’SI3Ky Ta MOMKIIMBICTH TNPUTATHEHHS 0
KPUMIHAJBHOI BIMOBIAAIBHOCTI. OJIHAK, B OKPEMHUX MICIIEBUX MPOKYypaTypax s
JIOBEJICHHSI O3HAKHW 3JIICHOCTI Ha CJIYOr0 IMOKJIAa€ThCsl 000B’ 130K JJOKa3yBaHHSI
MO>KJIMBOCTI OCOOM CIJIauyyBaTH MpPHU3HAYEHl HOMY aJIMEHTH ILISAXOM OTPUMAaHHS

! Kpuminanenuii kogexe Ykpainm.

2 Cimelinuii koneke Ykpainm.

3 Cemenoros I. B. O6’ekTHBHA CTOPOHA yXMJIEHHS Bijl CIUIATH aliMEHTIB HA yTPMMAaHHSA JiTEH: Jeski mpobiiemMu
3aKOHOJIABYOI perIaMeHTallii Ta TeopeTHuHi inTeprperamii. Mumna cnpasa. 2014. Ne 2 (92). Y. 2. Ku. 2. 156-160.
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CBIUYEHb MPO HASABHICTH y BIANOBIJaya HOBHX peuei, piBHS JKUTTS, AOJATKOBOTO
3apobiTKy Tomo», 11-12]'. Taka pisHa NpakTUKa BU3HAYEHHS «3JIICHOCTI»
BUTJIAIA€ aOCONIOTHO HEMPHUMHITHOIO, OCKIJIBKM 3aKOH TOBHHEH TPAaKTYBAaTHUCH
YiTKO Ta OJIHO3HAuYHO. lle € oAHI€I0 3 MPUYUH TOrO, IO BUHHI OCOOM MPOTITOM
TPUBAJIOTO TIEPIOAY YXWISIOTBCS BiJ CIUIaTH aAJIIMEHTIB Ta YHHUKAIOTh
KpUMIHAJIBHOI BIAMOBIAAIBHOCTI 32 II€.

Hanpuknaz, y pe3ysibTari TpPUBAJIOTO YXWICHHS BiJl BAKOHAHHS MOKJIAICHUX
Ha OCOBA 1 cynom 000B's3KiB, MEpioA 3JIICHOTO YXHWJIEHHS BiJ CIUIaTH HUM
QJIMEHTIB CKJIaB 7 POKIB 7 MicsliB 25 AHIB, y 3B 513Ky 3 UMM 3a BKa3aHUU mepion
yTBOpHMJIACS 3a00proBaHicTh Ha 3araibHy cyMmy 96502,51 rpuBens’. Xoya
YXWJICEHHS CTa€ <«3JIICHUM» SIKIIO CyMa BHIUIAT CYKYMHO CKJIAJa€ TPU MiCsLl
BI/IMOBIHUX TIJIATEXKIB, 10 MPSAMO 3a3HAYEHO Y 3aKOHI, 1 HisIK1 1HIII 0OCTaBUHU HE
MIOBUHHI OpaTHUCh 0 yBaru.

Posrnsnaroun npyry ¢dopmy BUMHEHHS 37104MHY, TiepeadadeHoro ct.164 KK
VYkpaiHu 3a3HauuMoO, IO PO3MIp YTPUMaHHS y YMHHOMY 3aKOHOJABCTBI HE €
BU3HaueHUM. Sk Mu Buiue 3azHayanu, /[.Il. €BreeBa mpomonye kBamigikyBaTu
37IICHE YXWICHHS BiJl YTPUMaHHS JIMIIE Y pa3l MOBHOTO a00 CHCTEMAaTHYHOTO
HEBUKOHAHHS BiAMOBimHOrO 000B’a3Ky, 122]°. B TakoMy pasi I po3MeKyBaTH
MOBHOTY Ta CHUCTEMATUYHICTb, OCKUIbKM Il TOHSTTS ACSKMM UYHUHOM MOXYTb
MICTUTH O3HAKH OJTHE OJIHOTO.

O.I. benosa 3 1bOro NpPUBOY 3a3HAYAE, 110 «KOJIU OATHKU YXUISIOTHCS Bij
yTPUMaHHS JiT€l, OCTaHHI, SK MPaBUJIO, HE MalOThb MOXJIHMBOCTI OJEpKaTh
HEOOX1JHI M [ ICHyBaHHS KOIUTI 3 I1HIIMX JUOKEepes, IO BKpail HEraTHUBHO
BIUIMBAE Ha iX ICHyBaHHS. ToMy, HaBiTb HETpUBAJE 3a YaCOM yXUJICHHS OaTbKiB
BiJl YTPUMAaHHS NITEH MOXE MPHU3BECTH 10 BKpail HEraTMBHUX HACHIJKIB IS X
310pOB’s, (I3UYHOTO Ta TCHUXIYHOTO Po3BUTKY. Came Il OOCTaBMHU 1 MaloTh
BpaxoBYBaTHUCs CyJOM TpU BHUPIMICHHI MUTaHb NP0 BU3HAHHS 3JTICHUM YXWJICHHS
O0aThKiB BIiJl yTpUMaHHSA HEMOBHOJITHIX a0o0 Hempare3laTHUuX JITed, 1o
nepebyBarTh Ha TX yTpuManHi», 109]*.

3aranom, 3 BuBuYeHHX Hamu 200 0OBMHYBaJIBHMX BUPOKIB Cyny 3a cT. 164
KK VYkpainu, He BHUSBICHO XOMHOTO, ¢ 6 0coOy Oyjo 3acyIKEHO 3a 3IIiCHE

! TIpoTOoKOa CHiNBEHOT HAapagud INOAO OOTOBOPEHHA NPOONEMHHMX NHMTAHb HPHUTATHEHHS [0 KPUMiHAIBLHOT

BiJIMOBIAAILHOCTI OCi0, SKi MarOTh 3a00PTOBAHOCTI 13 CIIATH aTIMEHTIB y PO3Mipi, IO CYKYITHO TIEPEBUIIYE CyMY
BIJIMOBIAHUX IIIATEXKIB 3a TPU MicAIl [OJOBHOMY TEpHTOpiaIbHOMY YIpPaBIiHHI FOCTHIII JIHIMpOmeTpoBCHKOT
obmacri BiJl 10 CiUHSs 2018 p. URL: http://udvs-
dp.gov.ua/public/uploads/mews/136d1889a357efac55b2856fc3dc25¢cc.PDF

2 Bupok MapraHensKoro Micbkoro cyy JlHinponeTpoBchkoi obnacti y cripasi Ne180/991/19 gin 18.07.2019. URL:
http://reyestr.court.gov.ua/Review/83098445.

3 €preepa JI.IL Ilpo gmeski mUTaHHA 3aCTOCYBaHHS HOPMH INOAO YXWICHHS Bil CIUIATH AIMEHTIB HAa yTPUMAHHS
niteit (ct. 164 KK Vkpainn). Bichuk Acoyiayii kpuminanvuoeo npasa Yrpainu, 2017, Ne 1(8) 117-131.

4 Benopa O.1. KpuMiHaIBEHO-TIPAaBOBA XapaKTEPUCTHKA CHCTEMH 3IIOYHHIB IPOTH CiM’i Ta HENOBHONITHIX: IH... KaH[,
opu. Hayk. Xapkis, 2006. 184 c.



http://udvs-dp.gov.ua/public/uploads/news/136d1889a357efac55b2856fc3dc25cc.PDF
http://udvs-dp.gov.ua/public/uploads/news/136d1889a357efac55b2856fc3dc25cc.PDF
http://reyestr.court.gov.ua/Review/83098445
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yXUJIEHHs 0aThKiB BlJ] yTPUMaHHS HETIOBHOJITHIX a00 Hempane3JaTHUX AITeH, 110
nepeOyBalOTh Ha iX yTpuUMaHHI. Takuil cTaH pedel, Ha Hally IyMKY, MOXKHa
MOSICHUTH, 30KpeMa, CKIIAJHICTIO IOBEJACHHS 03HAKU «3JICHOCTI» Y IIbOMY JIISIHHI.

Ha namry nqymky, pu BU3HaY€HHI «3JIICHOCTI» TIPU YXUJIEHH] BiJ] yTpUMaHHS
ciaijg OpaTd 0 yBard vac, NOPOTITOM SKOTO BHHHAa o0co0a YXWIISJIach Bij
yTpUMaHHs, 1i CHocid JKUTTA Ta HAABHICTH 1 pO3MIp JOXOMIB. Y pasi
BUIMPABIOBYBAHHS OCOOU BIJICYTHICTIO MOCTIHHOI pOOOTHM — HAsBHICTIO (haKTy
3BEpHEHHS 0c00U y Tiepiof; 0e3po0iTTS 0 OpraHiB ACP)KABHOI CITy KO 3alHITOCTI
JUTsl TIOCTAHOBKY Ha OOJIIK 3 METOIO CIIPUSTHHSA Y TA00p1 miaxoasamioi poootu. Kpim
TOTO0, 1€ MOXYTh OyTH BHIIagKH, KOJIM oco0a BTpaTtuia OQiumidHUN craTyc
0e3po0iTHOTO y MOpsAAKy nependadyeHoMy 1.6 4.l cT.45 3akony Ykpainu «IIpo
3aHATICTh HACEJIEHHS», BHACHIJIOK JBOPA30BOi BIIMOBHU Bijl MPONOHYBaHHSA
MIAX0AS1101 poO6oTH 3a TTpodeciero (CHeliabHICTIO).

Jly>xe ONM3bKUM JI0 TMOIEPEIHbOro € 3JI04uH, nependadenuit cr. 165 KK
VYkpainu, SKuW mMOJsrae y  37MICHOMY YXWIEHHI BiJl CIUIATH BCTaHOBJIEHUX
pilleHHAM CyAy KOWITIB HAa  YTPUMaHHS  HeMpane3JaTHUX  OaThbKiB.
Hemnparne3nataumu ¢y BBaXKaTH KIHOK, IO JTOCSATIIA 55 POKiB, 4OJOBIKIB — 60
POKIB, a TAKOX 1HBAIIAM MEPIIOi Ta APYTroi rpyn. 3MICHICTh YXUJICHHS Yy Il CTaTTi
TaKOX BU3HAYAETHCS 3a JOMOMOroro npumitku 10 cr.164 KK Ykpainu, ananoriaao
YXWICHHIO BiJl CIJIaTH aJIMEHTIB Ha YTPUMaHHS JiTed, TOMY 1 OCOOJHBOCTI
kBamidikamii  AISHHA ~ aHAIOTIYHI  mepriii  ¢opMi  BUMHEHHS  3JIOYHMHY,
nependadenoro cr.164 KK Ykpainu.

Sk npaBuneHO BigzHauae A.M. babeHko, 10 «IOPUIUYHOIO IMiICTABOIO JIJIst
HACTaHHsS KPUMIHAJIBHOI BiAMOBiganbHOCTI 3a cT. 164 KK Vkpainu € HasBHICTDH
pillIeHHs Cy1y, sSike HaOpajo YMHHOCTI, BIAMOBIIHO 10 SKOTO MaTH a0o 6AaTbKO 4u
1HIIa, TIepeadadeHa 3aKOHOM ocoba, 3000B’s3aHa CIUIAYyBaTH  aJIMEHTH.
BonHoyac HEOOXiJHOWO YMOBOK TMPUTATHEHHS OCOOM 10 KPUMIHAJIBHOI
BiAMOBIAaNBHOCTI 3a cT. 165 KK Ykpainu € HasBHICTb pillieHHS CYy, SIK€ Ha0payo
YUHHOCTI, 3TIHO 3 SIKUM BHWHHAa 0c0o0a 3000B’si3aHa CIUIAYyBaTH KOIITH Ha
YyTPUMaHHS CBOIX Hempane3gaTtHux OartbkiB» , 22-23]!. KpiMm TOro, crocoBHO
npyroi ¢GopMu BUMHEHHS 37104MHY, nependaudeHoro cr.164 KK VYkpainu ne mae
OyTH HasgBHICTH (hakTy 0AaTHKIBCTBA CTOCOBHO HEMOBHOJIITHIX a00 HEMparie3aTHIX
ITEN.

I3 posrnsmanoro mnutanHs O.I. bemoBa y cBoemy aucepTaiiiHOMY
JOCIIKCHH1 JIMIIE BIAMITHIIA, IO «IpH KBalidikalii BuuHeHoro 3a cr. 164 KK
CyIl Y KO)KHOMY KOHKPETHOMY BHUMAJKy MArOTh 3’ ICOBYBAaTH, UM OyJIO yXUJICHHS

! Babenko A.M. [leski mpo6iemMu BU3HAYEHHs 00’ €KTMBHUX O3HAK 3JIOUMHIB YXWJIEHHS BiJ| CIUIATH aJliMEHTIB Ha
yrpuMmanHs aiteit (ct. 164 KK Ykpainu) Ta yXuieHHs BiJl CIUIaTH KOLITIB HA yTPUMaHHS HENpane3aTHUX O0aTbKiB
(cT. 165 KK Ykpainn). [liBneHHHOYKpaiHChKHiA TpaBHIUNN qaconu2015. Ne2, C.21-24.
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BiJI CIUIATH aJIMEHTIB 3JIICHUM Ta SIKl caMe OOCTaBUHU CBIYaTh HA KOPUCTH IHOTO
BHCHOBKY», 108]".

[Mutanns xBamidikamii 3m04nHIB, nepeadaueHux cT.164 — 166 KK Ykpainu
posrasinyna JI.II. €BreeBa. Bona neranbHO mpoaHamizyBasia kBajiikaiito pi3HUX
dbopM BYMHEHHsS LMX 3JIOYMHIB Ta cOpoOyBajia po3B’s3aTH MOpoOJeMHU, IO
BUHHUKAIOTh MPHU I1bOMY. Tak, OJiHI€0 3 mpoOjieM BoHAa BOadae mpu KBamidikari
N1 OaThKIB, SKI 3JICHO YXWISIOTBCS BiJ] CIUIATH aJIIMEHTIB 3a YKJIAJECHUM MIXK
HHUMH JI0roBopoM, 12212

Cnip 3a3HayuTH, 1O BiANOBIIHO A0 cT.189 CimeitHOoro konuekcy OaTbkam
HAJaHO MPaBO YKJIACTU JOTOBIp MpO CIUIaTy ajJiMEHTIB Ha JAWTHHY, B SIKOMY
BU3HAUYAIOTHCA pO3MIp Ta CTPOKM BWIUIATH. Takuil JOTOBip YKJIQJa€eThCs B
MUCHMOBINA (HOpPMI 1 HOTapiadbHO MOCBIAYYETHCS. Y pa3l HEBUKOHAHHS OJHHUM 13
0aThKiB CBOT0 000OB’SI3KY 3a IOTOBOPOM aJIIMEHTH 3 HHOTO MOXYTh CTATYBAaTHCS Ha
IiJCTaBi BAKOHABYOTO HAIMCY HOTapiyca®.

Mu ue 3roani 3 nymkoro O.0. Xutnoro ta [.B. CemenoroBa, siki BBaXXaroTh,
[0 HEBUKOHAHHS OOOB’SI3KiB, SIKI BUIUIMBAIOTH 13 JOTOBOPY, HE MICTUThH CKJIQay
snounny, 47]%. V nanoMmy BMNAnKy MM IIATPUMYEMO TO3MIIIO, IO YXUIEHHS Bij
iX CIJIaTH aJliMEHTIB 3a JOTOBOPOM CJij] KBami(iKyBaTH HE SIK 3JTICHE YXUJICHHS Bij
CIIJIATH aliIMEHTIB, a K 3JIiCHE YXWJIECHHS BiJ yTpUMaHHs aiteii, 2997]°.

s Toro, mo0 BHU3HATH HECIUIATy Mepen0adyeHrux 3a JOrOBOPOM MiX
OaTbkamu aniMeHTIB 37icHOM0, JI.I1. €BTeeBa BOaUyae JOIIILHUM 3aCTOCOBYBATH Ha
MPaKTHUIll TOJIOKeHHS mpuMiTKu 110 ¢T. 164 KK Vkpainu, cToOCOBHO BU3HAYCHHS
3JIICHOCTI YXWIEHHS BiJ| CIJIATH BCTAHOBIEHHMX CYAOM alimMeHTiB, 122-1231°. Aue
€ € MpOsSBOM 3aCTOCYBaHHS KPHUMIHAJIBHOTO 3aKOHY 3a aHaJOri€l, M0
3abopoHeHo BiAnoBiaHO 10 4.4 cT.3 KK Vkpainu 1 Ha mpakTuii Moxe Mpu3BeCTH
70 BUHECCHHsS BHUIIPaBAYBaJbHUX BHUPOKIB. TOMy TyT 3aJHMIIA€ThCS JUIIIE
BUKOPUCTOBYBAaTU KpPUTEPii BU3HAHHS <GIICHOCTI» NPH YXWUJEHHI OaThKIiB BiJ
yTPUMaHHsI HEMOBHOJITHIX JITEH.

Hactynuum npob6inemuum mutanusMm J[.I1. €BreeBa BOauyae kBaidikarito
i 0cobu, KA yXUIUIACS BiJ CIUIATU JOJATKOBHX BUTpaT, 123]’.

! Benosa O.I. KpuMiHAIBHO-TIPaBOBA XapaKTEPHUCTUKA CHCTEMHM 3I0YHHIB MPOTH CiM’i Ta HEMOBHONITHIX: IH... KaHJI.
fopuj1. Hayk. XapkiB, 2006. 184 c.

2 €Breea JI.I1. TIpo fmeski NMTAHHS 3aCTOCYBaHHS HOPMH LIOJO YXWICHHS Bijl CIUIATH aXiMEHTIB HA YTPHMAaHHS
nitewt (ct. 164 KK Ykpaian). Bicnux Acoyiayii kpuminanvroeo npasa Yrpainu, 2017, Ne 1(8) 117-131.

3 Cimelinnii komekc Ykpainu.

4 Xurruii 0.0., Cemenoros 1. B. BianosiganbHicTh 3a yXUIEHHS Bifl yTpUMaHHA AiTeil 400 GaTbKiB: KpUMiHAIBHO-
NPaBOBi acleKTH : MoHorpadis / [3a 3ar. pea. 1-pa opua. Hayk, npod. O.0. XKurnoro]. X. : [Tanos, 2015.

5 Kpuminansue npaso. OcobnuBa yactuna : miapyunuk / 3a pen.: 0.0. Jlymoposa, €.0. [TuceMmencokoro. JIyrancek:
Enrton-2,2012. T. 1.

¢ €preepa JI.I1. Ilpo meski mMTaHHA 3aCTOCYBaHHS HOPMH IIOAO YXWJICHHS BiJ CIUIATH AlIMEHTIB HAa yTPUMAHHS
niteit (ct. 164 KK Vkpainu). Bichuk Acoyiayii kpuminanvuoeo npasa Yrpainu, 2017, Ne 1(8) 117-131.

7 €preesa JI.IL. TIpo meski mUTaHHS 3aCTOCYBaHHS HOPMHM INOAO YXMIJIEHHS BiJl CILIATU aJliMEHTIB HA yTPUMaHHS
nitewt (ct. 164 KK Ykpaian). Bicnux Acoyiayii kpuminanvroeo npasa Yrpainu, 2017, Ne 1(8) 117-131.
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BigmoBimro g0 cr. 185 CimeitHoro Komekcy mnependadueHo 000B 30K
O0aThKiB OpaTHl ydYacTh y JOJATKOBHX BHUTpaTax Ha JAWTHHY, IO BUKJIMKaHI
0CcOOMMBUMU OOCTaBUHAMH (PO3BUTKOM 3I10HOCTEH AWTHHH, ii XBOpPOOOIO,
KJIITBOM ToIo). JlogaTkoBi BUTpaTH Ha JIUTUHY MOXYTh (PiHaHCYBaTHUCS
Harepel ad0 MOKpUBATUCA MICHA iX (PAKTUYHOTO MOHECEHHS Pa30BO, MEPIOAUIHO
a60 nocriiHo'.

3rimHo 3 pos’sicHeHHsM [lnenymy BepxoBHoro Cyny YkpaiHu A0/1aTKOBI
BUTpPATU Ha YTPUMaHHS JWTUHHU, BHUKJIMKAHI OCOOJMBUMHU OOCTaBUHAMH, €
¢dakTyHO 3a3HaHMMU a0 TmependauyBaHUMHU BHUTpaTaMH, SKI HEOOXITHO
BU3HAUaTH y TBepAid rpomoBiit cymi. [Ipu onHOYacHOMY pO3IJIAlI BUMOT IPO
CTSATHEHHsI aJIMEHTIB 1 JOJATKOBMX BUTpAT iX Mae OyTH BU3HAYEHO Yy PIIIEHHI
OKpeMo?2.

Sk 3aznauvae J[.Il. €BTeeBa, «A0JAaTKOBI BUTpPATH € BUAOM YTPUMAaHHS, a
TOMY pa3oM 13 ajliMEHTaMH, BCTAHOBJICHUMHU DPIMICHHSAM Cyay, alliMEHTaMH 3a
JIOTOBOPOM M1k OaTbKaMU Ta 1HIIMMHU 3aCO0aMU yTPUMaHHS (OASTOM, Xap4OBUMHU
OpOoAyKTaMH, MOOYTOBUMH peYaMd TOLIO) iX CIiJ BIAHOCUTH [0 TpEeAMETa
3nounny 3a cT. 164 KK. OgHak BUHMKa€e MUTAaHHSA: IPEAMETOM AISTHHS K01 (hopmu
00’ekTUBHOI cTopoHU BOHM €? [IpenmeTrom mepiioi ¢popmMu 00’ €KTUBHOI CTOPOHU
JOCIIIJIKYBAHOTO 3JIOUMHY, @ CaM€ 3JICHOTO YXWJIEHHS B1J] CIUIATH BCTAHOBJICHUX
pIIIEHHSIM CyJy KOIITIB Ha YTPUMaHHS JiTeH (aJTiMEHTIB), iX BBa)KaTu HEMOXKHA,
a/pKe 3aKOHOJABEllh YITKO BU3HAYMB MPEIMETOM I[bOTO JISTHHS CaM€ aJiMEHTH.
3anumiaeTbcs BIAHOCUTH JOAATKOBI BUTpATH [0 HpeaMmeTa Apyroi dopmu
00’€KTUBHOI CTOPOHM PO3IJIAYBAHOTO 3J0YMHY, a CaMme 3JICHOTO YXWJICHHS
OaThKiB BiJl YTPUMaHHSA HEMOBHOJITHIX a00 HeMmpane3laTHUX MITeH, 110
nepeOyBaloTh Ha ix yrpumanHi» , 124]°. Cuig nmoroguruch i3 Li€0 ITyMKOIO
BUCHOI.

[Ipore, sik came cIliJl BUBHAYATH «3JTICHICTBY HECIJIATH OJAATKOBUX BUTpAT,
BOHA HE BKa3ye, a JIMIIE BiJ[3HAyYa€, 110 IPUTATHEHHS OCOOW J0 KpUMIHAIBHOI
BimmoBimaimpHOCTI 3a cT. 164 KK VYkpainm 3a 3iicHe yXWJEHHS BiJ CIUIaTH
JIOTATKOBUX BUTPAT € MPOOJEMATUYHUM, OCKIJTBKM BOHHM MOXYTh CIUIAUyBaTHCS
OJIHOPA30BO, MEePiOANYHO a00 MOCTIMHO 3aJE€KHO BIJ CUTYyalli. Y 3B’S3KYy 3 LIUM,
MUTaHHS IOJI0 3JICHOCTI MPH HECIUIaTi JOJATKOBUX BHUTPAT BOYEBUIL MOXKE
BUHUKHYTHU TUIBKU SKIIO BOHHW MAarOTh MEPIOJUYHUNA a00 TMOCTIMHHUI XapakTepy,

! Cimelinnii konexc Ykpainu.

2 Tpo 3acTocyBaHHs cyaamMu okpemux HopM CiMmeiiHOro Kojekcy YKpaiHu mpu po3risjli crpas 010 6aTbKiBCTBa,
MaTepuHCTBa Ta CTArHeHHs aniMeHTiB : [locranoBa [Inenymy BepxoBHoro Cyny Ykpainu Bin 15 tpasus 2006 p.
Ne3. URL: http://zakon3.rada.gov.ua/laws/show/v0003700-06.

3 €preesa JI.I1. TIpo sesKi NUTaHHS 3aCTOCYBAHHS HOPMH IOJ0 YXWJIEHHS BiJl CIUIATH aliMEHTIB Ha YTPUMaHHS
nitewt (ct. 164 KK Ykpaian). Bicnux Acoyiayii kpuminanvroeo npasa Yrpainu, 2017, Ne 1(8) 117-131.
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124]'. TIpo ckmagHicTh TOBENEHHS TaKoi (OPMH 3JIIOYMHHOTO JisIHHS CBIJYHUTH i
TOM (pakT, 110 HAMU HE BUSIBJICHO KOJHOTO OOBHHYBAJIBHOTO BUPOKY CyAYy 3a HOro
BUMHEHHS.

[Ile ogna mpobaema 3actocyBanHs ¢T.164 ta 165 KK Ykpainu 3’sBuiiachk 13
npudHATTIM 3akoHy Ykpainu «[Ipo BHECEHHs 3MIH JI0 ACSKUX 3aKOHOJaBUYMX
aKTiB YKpaiHu II0JI0 MOCHUJICHHS 3aXUCTy IpaBa AUTHUHU Ha HAJIECKHE YTPUMaHHS
IUISIXOM BJIOCKOHAQJICHHSI MOPSAJIKY MPUMYCOBOTO CTSATHEHHsS 3a00proBaHOCTI 31
crulatu amiMeHTiB» Bix 7 rpyausa 2017 p. 2. Ium 3akonom KVYOAII pomosHEHO
crarrero 183-1 «Hecmnarta amiMeHTiB», B SIKiil mependaueHo aJMiHICTPaTUBHY
BIOBIAANIBHICTh 3a HECIUIATy aJiMEHTIB Ha YTPUMaHHS IUTHHHU, OJHOTO 3
NOAPYX XK, O0aTbkiB a00 IHIIMX 4YJEHIB CIM’i, 10 NpU3BENa 0 BUHUKHEHHS
3a00proBaHOCTI, CYKYITHUN PO3Mip SKOI MEPEBUILYE CYMYy BIAMOBITHUX IJIATEXKIB
3a MIICTh MICSIB 3 JIHA MpeJ’ sIBICHHS BUKOHABYOIO JOKYMEHTA /10 MPUMYCOBOIO
BUKOHaHHs . TakuM YMHOM cTBOpeHO Kouisziro cr.183-1 KYnAII 3i crartamu 164
ta 165 KK Ykpainu®.

Hampuknan, y Bupoky KoBenbchbKOTO MICBKpaiOHHOTO cyay BoimHCBHKOT
oOnacTti, 30Kpema, 3a3HayaeTbcs, O «oOBuHyBaueHuit OCOBA 1 Oynyun
3000B sI3aHUM Ha MiJCTaBl pimieHHS Iboro > cyay Big 30 ciuas 2012 p.
criauyBaTy amiMeHTH Ha kKopuctb OCOBA 2 Ha yTpuMaHHS HEMOBHOJITHIX JITEH
OCOBA 3 , 2007 poxy HapomkeHHss Ta OCOBA 4 2009 poky HapoIKEHHS B
po3Mmipi 1/3 dactkum BuUIIB 3apoOiTKy miomicsiyHo, ane He wMeHme 30%
MPOKUTKOBOTO MIHIMYMY JIJIsSI AUTHHH BIAMOBITHOTO BIKYy, TOYMHAOYH 3 17 cluHs
2012 p. 1 10 HOCSATHEHHS IITbMHU MOBHOJITTS, YXUJIMBCS BiJl CIUIATH BCTAHOBJICHHUX
pIIIEHHAM CyAy KOUITIB Ha yTPUMaHHS HEMOBHOJITHIX MITEH, 110 MPU3BEIO 0
BUHUKHEHHA 3a00proBaHOCTI, CYKYIHUH pO3Mip $KOi TEPEBHIIYE CyMy
BIIMOBIHUX IUIATEXKIB 3a IIICTh MICSIIB 3 JHSA TPEHd SIBJICHHS BHKOHABYOIO
JOKYMEHTa J0 TMPUMYCOBOTO BUKOHAHHS. Y 3B'S3Ky 3 HECIUIATOI0 BKa3aHUX
anmMeHTiB oOBuHyBaueHoro 27.11.2018 poky KoBenbChbkuM MiChKpaHOHHUM
CyZloM OyJIO MPUTATHYTO O aJAMIHICTPATUBHOI BifmoBigadbHOCTI 3a 4.1 cT.183-1

! €preepa JI.I1. TIpo meski MMTAaHHS 3aCTOCYBAHHS HOPMH ILIOJO YXHIEHHS BiJ CIUIATH ANIMEHTIB Ha yTPHUMAHHS
nitewt (ct. 164 KK Ykpaian). Bicnux Acoyiayii kpuminanvroeo npasa Yrpainu, 2017, Ne 1(8) 117-131.

2 3akoH Ykpainu «IIpo BHECEHHS 3MiH 10 AESAKHX 3aKOHOJABYMX aKTiB YKpaiHM MO0 MOCHIICHHS 3aXUCTy HpaBa
JUTUHH Ha HaJle)KHE YTPUMAaHHS LUIIXOM BJOCKOHAJICHHS ITOPSAKY NPHMYCOBOTO CTSTHEHHS 3a00proBaHOCTI 31
cruiaty ajxiMeHTiBy» Bin 7 rpyaus 2017 poxy. URL: http://zakon3.rada.gov.ua/laws/show/2234-19.

3 Konexc Ykpainu npo aaminicrpatushi npasonopyuenns. URL: https:/zakon.rada.gov.ua/laws/show/80731-10

4 Bucnorok '0JIOBHOTO HayKOBO-EKCIIEPTHOTO yNpaBiinHs Anapary BepxoBHoi Paau Ykpainu Ha npoekT 3akoHy
VYxpainu «IIpo BHECEHHsI 3MiH JI0 AESKUX 3aKOHOAABYMX aKTiB YKpaiHM 111010 NOCHJICHHS 3aXKCTY IpaBa AUTHHU Ha
HaJIe)KHE YTPUMAaHHS LUISIXOM BJIOCKOHAJEHHS IOPSIKY HPUMYCOBOTO CTSATHEHHs 3a00pProBaHOCTI 31 CIUIATH
amimenTiB». URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=62857.
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KYnAIl»'. 3 Takoro (hopMysrOBaHHsA HE3PO3YMIJO, YOMY L€ AiSHHA He OyJIo
kBasiikoBano 3a cT.164 KK Ykpainu.

Pi3HUIT MDK MJISSHHSAMH TIOJISITA€ JIMIIE Y TPOILECYalbHOMY MOPSIKY
NPUTATHEHHS 10 BIANOBiIANbHOCTI. Hampuknan, saxkmo OopXHHK He Oaxae
IJIATUTA aJIMEHTH, TO 3a 3asgBOI0 HOTro KOJIMIIHBOI JPYXKUHU (YOJIOBIKA), 3a
HassBHOCTI 3a00pProBaHOCTI 13 CIUIaTH aJIIMEHTIB Yy PO3Mipi, IO CYKYITHO
MEPEBUIIY€E CYMY BIJIMOBIIHMX IIJIATEXKIB 32 TPHU MICHI, JIepKaBHUN BUKOHABEIlb
3BEPTAETHCS [0 MPABOOXOPOHHHMX OpPraHiB 3 MOAAHHSM (TOBIIOMIIEHHSIM) IIPO
NPUTATHEHHSI OOP>KHUKA 10 KPUMIHAIBHOI BIJIMOBIAAIBHOCTI 32 3JICHE YXUJICHHSA
BIJl CIUIaTU aJlIMEHTIB, Ha yTpuUMaHHA miTel, BianosinHo cT. 164 KK VYkpainu.
ToOTO mnHTaHHA BU3HAYEHHS «3JIICHOCTD» YXWJIEHHSA BIJ CIUIaTH aJIMECHTIB
BIJIHECEHO Ha po3cyJ OaTbKa UM MaTepi, skl He OTPUMYIOTh HEOOX1H1 BUILIATH Ha
yTpUMaHHS [IT€Hd, M0 3 HHUMH [POXKUBAIOTh. TOAl SK TNpHU HASABHOCTI
3a00proBaHOCTI, CYKyIHUN PO3MIpP SIKOi MEPEBUILYE CyMy BIAMOBIAHUX IUIATEXKIB
3a IIICTh MICSINB, Jep>KaBHUI BUKOHABEIlb, HABITH O€3 3asBU CTATyBaya, CKJIa/Iae
MPOTOKOJ TIPO BYMHEHHS OOPKHUKOM aJIMIHICTPATUBHOTO TIPABOMOPYIICHHS,
nependaueHoro ct.183-1 KYnAIl, ta Haacuiae #Horo ais po3risiay 10 Cyay.

Sk npaBuibHO Big3Hauae [. Anomiit: «HeoOX1qHO 3BEpHYTH yBary Ha AesiKy
HEJIOT1YHICTh Y BCTAHOBJIEHHI MPABOBUX HACHIAKIB JJi1 3a00pProBaHOCTI, IO
MEPEBUIIY€E TPHU 1 MIICTh MICSIIB BiAMOBIAHO. Tak, 3a HasBHOCTI 3a00ProBaHOCTI 31
CIUIATH AJIIMEHTIB y TpU Micdlsl, OOpKHHMKAa MOXe OyTH HPUTITHYTO 10
KpUMIHAJIbHOI BianoBiganpHOCTI 3a ¢T. 164 KK Vkpainu. Toxi sik 3a00proBaHicTb
31 CIUIaTH ajJiMEHTIB 3a IICTh MICAIIB TATHE 3a CO0OI0 aJMiHICTPATUBHY
BiAmoBiganpHICTh 3a cT. 183- 1 KYmAIl a6o TuMuacoBi OOMEXKEHHS Yy IIpaBi
KOPHUCTYBaHHSI 30pO€0, BHUi3[y 3a KOPJIOH, KEpyBaHHS TPAHCIOPTHUM 3acOO0M
Tomo. OTXke, BUHUKA€E SIBHE TMOPYLIEHHS CHIBMIPHOCTI MOKApPaHHS CTYIEHS
IIKIUTMBOCTI JisTHH», 64]°.

3aciyroBy€e Ha yBary TakOXX MUTaHHS PO3MEKYBAHHS 3JIICHOTO YXHWJICHHS
0aTbKIB BiJl yTpUMaHHS JITEH, 31 31ICHUIM HEBUKOHAHHAM OaThKaMU 00OOB’S3KIB 110
norisiay 3a cBoimu aitemu (1. 166 KK Vipainn).

SAx 3a3nmauae [.O. 3iHueHko, 1m0 OO ’€KTUBHA CTOPOHA 3JIOYUHY,
nependadenoro ct. 166 KK Ykpainu, Moxke BUpaxaTucs y 3aJIMIICHH] AiTeld 0e3
OyJIb-SIKOTO HArJsily Ha TPUBAIUN MPOMDKOK 4acy, O€3MiJICTaBHOMY OOMEXKEHHI
niTed abo MIAOMIYHMX Yy XapuyyBaHHI, OJ31, IHIIMX MpeaMeTax MepIioi
HEOOX1IHOCTI; HEHaJaHHI TPOIIOBOTO YTPUMAaHHS, YXWICHHI BIJI JAOTJISAAY 1

! Bupok Kosenbcbkoro MichkpaiionHoro cyy BomuHcbkoi obmacti y cripasi Ne 159/2604/19 gin 06.06.2019. URL:
http://reyestr.court.gov.ua/Review/82225044.

2 Anomiii 1. TIlocuneHHs  BiINOBiZANBHOCTI 33  yXuIeHHa  Big  cmioaTd  a;mimentiB.  URL:
http://ena.lp.edu.ua:8080/bitstream/ntb/44657/2/2018n894 Issue 18 Apopii I-Intensification of responsibility 60-

67.pdf.
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JIKyBaHHSI, YXUJICHHI BiJl BUXOBAaHHS JiTel (He3a0e3reueHHs BiABIyBaHHS HUMH
IIKOJIM, BIJCYTHICTh KOHTPOJIO 3a TPOBEACHHSIM JO3BULIA), He3a0e3NMeueHHI
MOTEepIUIOMYy O€3MeYHMX YMOB 3a MICIIEM MPOKMBAaHHS a00 B IHIIOMY MICII],
HITYYHOMY CTBOPEHHI HE33/JI0BUIBHUX MOOYTOBHUX YMOB TOIIO, IO HPHU3BEIO /10
TSKKUX HACHiAKiB, 56]'.

Tomy mnpaBunbHO Big3Hauae J[.II. €BreeBa, 10 MOHATTA JOTISALY Ta
yTpUMaHHsS TIEBHUM YMHOM IEPETUHAIOTHCS, aJI’Ke NepIle BKIYae B cede apyre,
TOMY TPHUPOIHO, MO OaThKH, HE 3a0e3MeUyloud MTUTHHI HAJIEKHOTO JOorIsay (He
HAJal0Yu HEOOXITHOTO XapuyBaHHS, OJATY, MO30aBJISIFOYM MOXKJIMBOCTI CIUIATUTH
3a JIIKyBaHHs, HEOOXIIHMH BiAMOYMHOK), XUIISIOTHCA Bif il yrpuManus, 126]°.

Jani, npoBoAsiuM pO3MEKyBaHHA 3JI0YMHIB, NepeadadyeHux cT. cT. 164 Ta
166 KK VYkpainu, JI.Il. €BTeeBa mpaBuiabHO BBaXKa€, 10 B HUX BIIPIZHIETHCA,
30KpeMa, MOMEHT 3aKiHUEHHS 3JI0YMHY: JJIi BU3HAHHS CKJIAQay 3JI0YUHY
3aKiHYEHUM y CT. 166 HeoOXigHUMHU € HaOyTTs ISIHHSM O3HAKH 3JICHOCTI Ta
HACTaHHS TSHKKMX HACHIJKIB, TPUYOMY MHTAHHS MPUTATHEHHS BHHHOI O0COOM 10
BIJIOBIIAJIEHOCTI 3a L1€10 CTATTEIO 3aJI€KUTh BiJl pPO3CYAY CYIy, SIKHI BUPILIYE, YU
€ 11 mii 3/IICHUMH, a TaKOK YM MOJKHA T1 @00 1HIII HACIIAKUA BBAXKATU TSHKKAMH. Y
CBOIO uepry, BianmoBigHo a0 cT. 164 KK 31micHe yXuieHHs BiJ] yTpUMaHHS JITeH €
3aKIHYEHUM 13 MOMEHTY HaOyTTS MIsIHHSAM O3HAaK 3JICHOCTi, IO BHUPIIIY€ETHCS
CYJIOM y KOKHOMY BUIajKy, 126-1277]°.

Takox, sik 3a3Haudae [[.I1. €BTeeBa, HA MPaKTULIl HEPIIKO BUHUKAE CUTYallis,
KOJM OaThKU 3JMICHO YXWISIOTHCS OJHOYACHO 1 BiJl yTpUMaHHS IUTHUHH, 1 BiX
norasiay 3a Hew. Ilpu 1pomy aHami3 CyAO0BOi MPAKTHKWA TO3BOJUB BHUSBUTU
HEOJ/IHAKOBE 3aCTOCYBaHHS CyJlaMU HOpM, Tiepeadadenux ctT. 164 ta cr. 166 KK. B
OJIHUX BHIIaJKaX CyAH KBaJi(PIKYIOTh 3JIiICHE YXWICHHS BlJ] yTPUMaHHS, MO€IHAHE
3 HEBUKOHAHHSM OaThbKamMu OOOB’S3KIB IO JOIJISAAY, BHACIHIJIOK YOTO HACTaIH
TSDKK1 Hacaiaku, aumie 3a cT. 166 KK, a B iHIMX BUNagKax — 3a CYKyIHICTIO ITUX
3nounHiB. Ha aymky BueHoi, kBamiikailis 3a3Ha4€HUX i 3a CYKYIHICTIO
BKa3aHUX 3JIOYMHIB € HaJMIPHOIO. SIKIII0 HEBUKOHAHHSA 00O0B’SI3KIB MO JOTJISAY 32
JUTUHOIO, BUP&XKEHE Y 3JICHOMY YXWIEHHI Bl YTpUMaHHS [WUTUHU, HE
CIPUYMHUIIO TSKKI HACHIIKH, Jii BUHHOTO ciia kBamidikyBaru 3a ct. 164 KK, a

' 3Binuenko 1. O. KpumiHanbHO-IpaBoBa 0XOpoHa BUOOPYMX, TPYAOBHX Ta iHUIMX OCOOMCTHMX TIpaB i cBOOOX

JIOJIMHY 1 TpOMaJsiHMHA (aHaJli3 3aKOHO/IaBCTBa 1 Cy0BOI NMpakTUKH) : MoHorpadis / I. O. 3iHueHko ; Akax. mpas.
HayK Ykpainu, [H-T BuBY. npo06:. 3nounnnocti. X. : Bun. CITII @O Bannspuyk H. M., 2007. 320 c.

2 Careesa JI.I1. Tlpo neski MUTaHHS 3aCTOCYBaHHS HOPMH LIOJNO YXWJIEHHS Bijl CIUIATH AIMEHTIB Ha YTPUMAaHHS
nireit (ct. 164 KK Ykpaiun). Bicnux Acoyiayii kpuminanvnozo npasa Yxpainu, 2017, Ne 1(8) 117-131.

3 €preesa JI.I1. TIpo mesKi NUTaHHS 3aCTOCYBAHHS HOPMH IOJ0 YXWJIEHHS BiJl CIUIATH aliMEHTIB Ha YTPUMaHHS
nitewt (ct. 164 KK Ykpaian). Bicnux Acoyiayii kpuminanvroeo npasa Yrpainu, 2017, Ne 1(8) 117-131.
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AKIIO COPUYMHKIO — Jiie 3a cT. 166 KK Ykpainu, 129]'. i posxymu BueHOi c1ix
TaKOoX OpaTu 70 yBaru mpaBo3acTOCOBUYKUM OpraHaM.

[Ilo crocyeTbes TOTO, SIKI came MisTHHS MiANanaioTh mig o3Haku cT.166 KK
VYkpainu, To TyT cepell HayKOBIIIB Ta MPAKTUKIB HEMA€E OAHOCTAHHOCTI.

Tak, O.1. 3iHUeHKO BBaXae, 110 JaHUHN 3JI0YUH MOXKE OyTH BUMHEHUU SIK Y
dbopmax mii (HEHale)KHE BUKOHAHHS OOOB’S3KIB), TaK 1 O€3JisJILHOCTI
(HEeBMKOHAHHA IMX 00O0B’A3KiB), 56]°. [HII aBTOpM BBAXKAKOTh, IO LEH 3JI0YMH
MOKe OyTH BUMHEHO JMIie y ¢popmi OesaismpHocTi ), 98-99, 112] 2,

[IpaBunbHo 3a3Hauae [I.I1. €BTeeBa, MO «Ciaia NpUEAHATUCA 10 OCTAHHBOI
TOYKH 30py, @K€ 3aKOHOJABELb Yy pO3MVIAAYBaHIM TUCHO3MINI MpsSMO HE
nepeadaynB HEHAJICKHOTO BUKOHAHHS 000B’s13KiB. J[ia mopiBHsHHA y ¢T. 137 KK
Vkpainu, A€ BCTAHOBJIGHAa KpUMIHAJIbHA BIJAMOBIIAJIBHICTE 32 HEHAJICKHE
BUKOHAHHSI 000B’SI3KIB I110JI0 OXOPOHM KUTTS Ta 370pOB’sl AiTeH, Oe3mocepeIHbO
BKa3aHi Taki (OpMH JiSHHS, SK HEBUKOHAHHS a00 HEHAJIE)KHE BUKOHAaHH , 228]%,
VY Toit yac Ak y ct.166 KK Vkpainu nependaueno nuiie ogHy GopMy BUMHEHHS
TUSHHS — «3JI1ICHE HEBUKOHAHHSD).

[IpoTe mpakThKa 3acCTOCYBaHHS PO3IJIAIAHOI HOPMH CBIAYUTH MPO TE€, IO
el 3JI0YMH MOKe OyTH BUMHEHO 1y (hOopMi1 aKTUBHUX JIH.

Tak Bupokom OOyXiBCbKOro paitoHHoro cyay KwuiBcbkoi obnacti Big 21
yepBHs 2019 p. OCOBA 2 Gyino 3acymxkeno 3a 4.1 cT.166 KK Vkpainu 3a te, 1110
BiH OyJly4d y CTaHl aJIKOTOJIBHOTO CIT SIHIHHS, MiJ Yac pyxy Ha MOIIeJI MoJenl
«MT125T-16» 0e3 peecTpaliiiHUX HOMEpPHUX 3HAaKIB, IMEpeAaB KEpMO CBOIil
majonitHid goHbii OCOBA 3 | sxka He Oyna yBaXHOIO, HE CTEXHIAa 3a
JOPOKHBOIO OOCTAaHOBKOIO Ta BIJAIMOBIAHO HE pearyBajia Ha ii 3MiHy, HE oOpaia
Oe3nevyHy MIBUAKICTh CBOTO PYXY, 1 M 9ac po3’ i3y 13 3yCTPIYHUM aBTOMOOLIIEM,
BTpaTHJIa KEPOBaHICTh TPAHCIOPTHUM 3aCO0OM, BHiXaja Ha IMpaBe MO HAIMPSIMKY
pyXy y3014usi 1 JOMyCTHIa Hai3/ Ha MEPEIIKoay, TPyOy, 110 3HAX0auIacs mooIm3y
3a3HAYEHOr0 JIOMOBOJIOIIHHSA. Y pe3yiibTari BKazanoi nojii Mmanonitaas OCOBA 3
, OTpUMaja TsDKKI TUIECHI YHIKOJDKeHHsS. Sk 3a3HaueHo y BHUpPOKy cynay: «/ii
OCOBA 2 BipHo kBamidikoBani 3a cT. 166 KK VYkpainu, ocKinbKM BiH BUYHHUB

YMHCHI Aii, SKI BUPA3WINCh Yy 3JICHOMY HEBUKOHAHHI 00OB SI3KiB IO AOIIIALY 3a

! €preepa JI.I1. TIpo meski MMTAaHHS 3aCTOCYBAHHS HOPMH ILIOJO YXHIEHHS BiJ CIUIATH AIMEHTIB Ha yTPHMMAHHS
nitewt (ct. 164 KK Ykpaian). Bicnux Acoyiayii kpuminanvroeo npasa Yxpainu, 2017, Ne 1(8) 117-131.

2 3Bimuenko 1. O. KpuMiHaJIbHO-TIPaBOBA OXOPOHA BHOOPYMX, TPYAOBHX Ta iHIIMX OCOOMCTHX IIPaB 1 CBOOOJ
JIOJIMHY 1 TpOMaJsIHMHA (aHaJIi3 3aKOHO/IaBCTBa 1 Cy0BOI NMpakTukH) : MoHorpadis / I. O. 3iHueHko ; Akaj. mpas.
HayK Ykpainu, [H-T BuBY. npo6:. 3nounnHocTi. X. : Bun. CIII ©O Banuspuyk H. M., 2007. 320 c.

3 Bbenosa O.1. KpumiHa/IbHO-NPaBOBa XapaKTEPUCTHKA CHCTEMH 3JIOYMHIB IPOTH CiM’i Ta HEMOBHOJITHIX: JIH... KaHJIL.
1opua. Hayk. Xapkis, 2006. 184 c.

4 €Breea JI.I1. OcobauBocTi 06’ €KTHBHOI CTOPOHH 3IIICHOI0 HEBMKOHAHHS 000B’A3KiB IO JOIVIAMY 3a JUTHHOIO 200
3a 0c00010, 1110/10 SIKOT BCTAaHOBIICHA omika 4u mikiayBaHHs (cT. 166 KK Ykpaiun). Bicnuk Acoyiayii kpuminanisnoeo
npasa Yxpainu, 2016, Ne 1 224-240.
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IUTHHOIO, IO CHOPMYMHHUIO TsOKKI Hacmiakm»!. CyJ HAaroiocws, L0 3JIiCHE
HEBUKOHAHHS TMPOSBUJIIOCH y aKTHBHUX Misx. ToOTO y JaHOMYy BHWITQIIKY,
aHATI3ylOYM 3MICT JiSSTHHS BHUHHOI OCOOM, MOJKHA CKa3aTH, IO CIOYaTKy BIiH
BUMHMB aKTUBHI i1, III0 BUPA3WINUCH Y TIEpeIadl KepyBaHHS MOIEIOM JOHII, MICIs
YOTO MOXHA BUJIUIUTA O€3AISUILHICTh Y BHJII PyXYy Ha MOIIENl Y SIKOCTI Macaxupa.
Tomy, Ha Hamry OyMKY, TYT HasBHE HEHaJEeKHE BUKOHAaHHA OOOB’SI3KiB, WIO
JOTyCKAa€ MOETHAHHS SIK aKTUBHUX J1H, TaK 1 O€3/1sJIbHOCTI.

AHaJOrI4HO, aKTHUBHI Aii BUHHOI ocoOu kBamidikyBaB KomiHTEepHIBChKHIA
paionanii cyn Omechkoi 00JacTi y CBOeMy BHPOKy Bim 25 Tpaas 2010 p.
BignosigHo 10 nporo Bupoky OCOBA 1 BU3HaHO BUHHOIO Y BUYMHEHHI 3JI0UHHY,
nependoadyeHoro ctT.166 KK Ykpainu, 3a Te mo npoTsarom dacy 3 guctomnaay 2009 p.
1o 11 rpynus 2009 p. BoHa He BUKOHYBajla YCTAHOBJIEHI 3aKOHOM OOOB’SI3KH IO
JOTJISATY 32 CBOEI0 MaJOJITHROIO AOHBKOI 2005 p.H., mpHu 1IbOMY HEOJIHOPA30BO
nomyckana (PakTH >KOPCTOKOTO TOBODKCHHS 3 JWTHHON, IUISIXOM HaHECEHHS
yAapiB peMEHEM Ta MAJIMIICIO 10 PI3HUX YAaCTUHAX TiIa, a TAKOXK MOCcaauia JOHbKY
Ha PO3KAPEHY EJEKTPOIUIUTKY, TUM CAMHUM CIIPUYMHUIIA OCTAHHIN cajHa Ta OTIKH,
KBaIi(piKOBaHi K CEpeNHbOI TSHKKOCTI TIIECHI YIIKOMKEHH. Y JTaHOMY BHIAIKY
B3araji BOAUarOThCS O3HAKM 3JI0UMHY, TmependadeHoro ct.122 KK Vkpainu
«YMHCHE CepeIHbOT TSHKKOCTI TIIECHE YIIKOIKESHHSD.

Otrxe npaBwibHO 3a3Havyae O.I. benoBa, 10 HeHalle)KHE BUKOHAHHS
000B’SI3KIB MO JOTJIAY 3a JUTHUHOK OE3MiJICTAaBHO 3JIMIIUIIOCS 1032 MeXaMu
nisiHas, nepeadadenoro cr.166 KK Vkpainu, a Tomy 3a3HaueHi Aii MaioTh OyTu
BKJIIOUEHI 10 Horo cknaxy, 98-997]°.

Cepen HayKOBIIB Ta MNPAKTUYHUX TPALIBHUKIB ICHY€ TaKOX TUCKYCIs
CTOCOBHO HAOYTTS O3HAKHU «3JIICHOCTI» OJHOPA30BUM TUMYACOBHUM HEBHUKOHAHHSIM
000B’SI3K1B MO JOTJIAY 32 TUTUHOIO.

O. lapapenpkuii BBaxkae, M0 Take JIsIHHSA HE € 3JIICHUM 1 MOXKe OyTH JIUIlIe
MIJICTABOK0  aJMIHICTPAaTUBHOI BIAMOBIAIBLHOCTI OaThKiB abo o0ci0, 1o ix
saMinoTh, 25]*. Ilimtpumye #oro i J[.II. €BreeBa, sKa CTBEPIKYE, LIO
OJTHOpa30B€ HETPHUBAJIC HEBUKOHAHHS 00OB’SI3KIB, HABITh SKIIO BOHO CIPUYUHUIIO
TSOKKI HACJIIZKM, HE MOKHA BBaXKaTH 3iicHAM, 230]°.

! Bupok O6yxiBchkoro paiforHoro cymy Kwuiscpkoi ob6macti y cnpasi Ne 372/2027/19 Bixm 21.06.2019. URL:
http://reyestr.court.gov.ua/Review/82545687.

2 Bupox KowmintepHiBchkoro paifonnoro cyay Omeckkoi obmacti y cnpasi Ne 1-245/10 Bim 25.05.2010. URL:
http://reyestr.court.gov.ua/Review/82705325.

3 Bbenosa O.1. KpumiHa/IbHO-NPaBOBa XapaKTEPUCTHKA CUCTEMH 3JIOYMHIB IPOTH CiM’i Ta HEMOBHOJITHIX: JIH... KaHJIL.
1opua. Hayk. Xapkis, 2006. 184 c.

4 Tapneupknii O. 3actocyBanns cratti 166 KpuminansHoro kojekcy Ykpainu. Jleski npoGnemHi nutanus. Bicrux
npoxkypamypu. 2003. Ne 1 (19). 25-27.

5> €ereesa [1.I1. OcobnuBocTi 06’ €KTHBHOT CTOPOHH 3JIICHOIO0 HEBMKOHAHHS 00OB’A3KiB 0 JOIIISLY 3a AUTUHOIO abo
3a 0c00010, 1110/10 SIKOT BCTAaHOBIJICHA omika 4u mikiayBaHHs (cT. 166 KK Ykpaiun). Bicnux Acoyiayii kpuminanisnoeo
npasa Yxpainu, 2016, Ne 1 224-240.
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[HmIa mos3uiisa monisirae y ToMy, 10 3JTICHUM MOXE OyTH BHU3HAHE HE JIUIIE
TpUBaje YM CUCTEMAaTUYHE HEBUKOHAHHS BIAMOBIMHUX OOOB’S3KIB, a # iX
onHopa3oBe HeBuKOHaHHA., 303]'. 1 HaBiTh NPUXWIBHULA IHIIOT MO3MULT
JI.LI1. €BTeeBa Big3HAYa€, IO HA MPAKTUI[l HEPIAKO BUHHUKAE CHUTYyaIlis, KOJH
JUTUHA 4Yepe3 HeAOorIsiA 0aThbKiB BUIAAA€ 3 BIKHA KBAPTUPHU 0araToroBepXOBOIrO
OYJIMHKY, BHACIIIJIOK YOT'0 HACTAIOTh TSDKKI HACHIIKK Y BUTJISI TSXKKOTO T1JIECHOTO
YIIKOJDKEHHS a00 i1 cMepTi 1 Taki JissHHS KBaldi(iKyIOThCS MPABOOXOPOHHUMH
opranamu 3a c1.166 KK Vikpainu, 230]%. Taki BUNAgKK € IOCUTH YacTHMH. 3a
SAKOIO CTAaTTEI0 CIiJ iX KBali(iKyBaTH BHILEHA3BaHWI HAyKOBELb HE BKazye. A
HaBeZeHU HaMu Buile BUpok OOyxiBCchbKOTo pailoHHOrO cyny KuiBcekoi oOnacti
TaKOX € TPOSBOM BUMHEHHS PO3IJSAAHOTO 3JI0YMHY Yy BUIJIAI OAHOPA30BOIO
HEBUKOHAHHS 00OB’SI3KIB.

BusnauanbHuM JJ1s1 pO3B’si3aHHS 11i€T MpoOIeMH, Ha HaIly JTyMKY, Ma€ OyTu
00’€KT MOoCsATaHHs Ta HACTIAKU. Y TIepIIy Yepry B JaHOMY BHUIIAJIKy B1AOYBa€ThCs
MOCSTaHH Ha HOpMaJIbHE ICHYBaHHS JITEH Ta CTBOPIOETHCS 3arpo3a iX HaJCKHOMY
¢b13MyHOMY, NCHXIYHOMY 1 COIUAJIbHOMY pPO3BUTKY, a CHPUUYMHEHHS TSHKKHX
HACJIIJIKIB TIEPETBOPIOE OJHOAKTHUHN (DaKT HEAOIIIALY 3a JAUTHHOIO Ha 3JI0YMHHE
JnisHHSA. TOMy LUJIKOM TMPaBWIBHOK BUIVISIAE TO3UINS THUX IMPABOOXOPOHHHUX
OpraHiB, 10 KBaJi(iKyIOTh OJHOPa30Bl (aKTU HEJAOTJISAY 3a AUTHHOK, IO
CIIPUYMHUIMN TsOKK1 Hachiaku 3a ¢1.166 KK Ykpainu, oCKUTbKH HEBIJIOMO CKITbKU
pa3iB 10 UBOTO OATHKW BUMHSIM NO10HI JISIHHS, ajie 3aBJIIKU CIPUSITIUBOMY 30Iry
00CTaBUH BOHHM HE IIPU3BOIMIIN IO HACTAHHS TaKUX HACIIJIKIB.

VY mpakTU4HIN AiSUTBHOCTI TPAIUISIOTHCS TMOMIWJIKM Y BH3HAYEHHI TSHKKUX
HACJI/IKIB, SIK 000B’S3KOBOI 03HAKH CKJIAJy IIHOTO 3J0unHy. Hampukiam, Ha TyMKy
koserii cynaiB BepxoBHoro Cyny VYkpaiHu oprand J0CyIOBOTO CIHiACTBa 1
npokypop OesmigcraBHO oOBuHYBauyBaau Y.B. 1 U.M. y 31icHOMY HEBUKOHAHHI
BCTAHOBJICHUX 3aKOHOM OOOB'SI3KIB MO JOIVISIAY 3a HEMOBHOJITHIM ciHoM U.B.B.,
BHacHigok 4oro npoTsarom 2001-2002 pp. BiH BUMHUB KUIbKa KPAJIIKOK YYy>KOTO
MaiiHa 1 ocTaHHIM BUpOKoM Bif 19 muctomana 2002 p. OyB 3acy/KEHUN HAa YOTHPU
pOKM T030aBJCHHS BOJI, IO 3TIAHO 3 TPEA'SBICHUM 3a3HAYCHHM O0co0aM
0OBHMHYBAUYCHHSAM BHU3HAHO TSDKKMMM HACIIJKaAaMU ISl HEMOBHOMITHROTO. [Ipote
OyIb-SIKHX JTOKa31B TOTO, IO IUMU JTISSHHAMH 0aThbKU 0€3MO0CEepeIHBO CIIPUUUHUITN
TSDKKI HACHIJIKM JIJISl CMHA, Y MaTeplajiax CIpaBu HEMae€ 1 B KacalliiHOMY MOJIaHHI
npokypopa He Oyyo HaBeaeHo. JloBoau mpo Te, mo BunHeHHs Y.B.B. ymucHux
3JIOYMHIB Ta 3aCyJPKEHHS HOro N0 1Mo30aBJICHHS BOJII € TSKKUMHU HaCIIJIKaMu

! Kpuminanse npaso. OcobnuBa yactuna : niapyunuk / 3a pea. 0.0. Jlyaoposa, €.0. ITuceMeHcbKOr0. JIyraHehk:
Enton —2,2012. T. 1.

2 €preesa JI.I1. Oco6auBOCTi 06’ €KTHBHOI CTOPOHHM 31iCHOI0 HEBUKOHAHHS 000B’A3KiB 0 AOMJILY 33 JUTHHOIO a6o
3a 0c00010, 1110/10 SIKOT BCTAaHOBIICHA omika 4u mikiayBaHHs (cT. 166 KK Ykpaiun). Bicnuk Acoyiayii kpuminanisnoeo
npasa Yxpainu, 2016, Ne 1 224-240.
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snmicHoro HeBukoHaHHs Y.B. 1 U.M. cBoix 0O0OB'A3KiB 1O JOTJSAY 3a CHHOM,
KOJIETisl Cy/JIIB BU3HAa O€3MiJICTaBHUMHU. 3 OTJIsIy HA HaBEJEHE KOJIETisl CyAJIIB
CynoBoi manmaTu y KpuMiHaibHHX crpaBax BepxoBHoro Cyny VYkpainu y
3aJI0BOJICHH] KacalllfHOro TMojaHHs Tpokypopa KuTomMupchkoi 00J1acTi Ipo
CKACyBaHHsS CYJIOBUX pIIICHb IIOJ0 BUIPaBIAaHUX 1 HANpaBJCHHS CIOpaBUd Ha
HOBUW CYJOBHUM PO3TIISLL BimMoBmia'. He OCTIOPIOIOYM  I[HOTO  PIIICHHS
BepxoBHoro Cyay VYkpainu nuimie 3a3HauMMo, L0 3 HBOTO BUILIMBAE, IO
«3nicHicTh» y ¢T.166 KK Ykpainu 4iTko BU3HAYAE€THCA JUINE HASBHICTIO TSHKKHX
HacHiIKIB. SIkiio He Oyae BCTAaHOBIEHO (haKT CIPUYMHEHHS TSDKKUX HACIIIKIB, TO
HaBITh y pa3i 3JIICHOTO HEBUKOHAHHSA OOOB’SI3KIB MO JIOTJSAY 3a AUTHHOIO, 0CO0Y
HE MOXJIMBO MIPUTATHYTHU A0 KPUMIHAJIBHOI BIAMOBIIAIBLHOCTI 32 II€I0 CTATTEIO.

o crocyeThes kBamidikalii aistHHs, iepeadadeHoro c¢r.389-2 KK Ykpainu,
TO MOHATTA «3JICHOTO YXWJICHHS» JOCUTh JETAJIbHO PO3KPUTO y MPUMITILI JO LI€T
CTaTTi. BIANMOBIAHO 3 SKOI «3JIICHUM YXHWJIEHHAM OCOOM BiJ BiaOyBaHHS
aJIMIHICTPATUBHOTO CTATHEHHS y BUII CYCIUIBHO KOPUCHUX POOIT CIifl PO3yMITH
IPOAOBXKEHHS YXWJIEHHS BiJ BiAOYBaHHS CyCHUIBHO KOPUCHHUX POOIT 0c00010, AKY
NPUTATHYTO [0 aAMIHICTPAaTUBHOI BianoBigansHoCTi Ha miacTasi cr. 1832 Kogekcy
VYkpainu mpo aaMiHICTpaTUBHI MPaBOMOPYIUIEHHS, TOOTO HENPHUOYTTS 10 MiCIIs
BUKOHAHHS CYCHUIBHO KOPUCHUX POOIT (IMIANPUEMCTBA, YCTAaHOBH, OpraHi3aliii)
OpOTArOM JBOX JHIB 3 JaTH, BU3HAYEHOI Y HAMpaBIICHHI YIOBHOBAXKEHOIO
M0CaJ0BOI0 0CO0O0I0 YITOBHOBAXEHOTO OpraHy 3 MHUTaHb IMpoOallii 6e3 MOBaXKHHUX
OPUYUH, HEBHUXIJ Ha CYCIIJIBHO KOPHCHI poOOTH a00 BiAMOBa BiJ BUKOHAHHS
po6oTH, BU SIKOT BU3HAUSHHH MTIAIPUEMCTBOM, YCTAHOBOIO, OPTraHi3alli€ro, OlbIie
JIBOX pa3iB MPOTITOM MicsIls 0€3 MOBaXHUX MPHUYKH, a TAKOX MOsBA HA poO0UIOMY
MiCIli y CTaHi aJKOroJbHOTO, HAPKOTHMYHOIO a00 TOKCHYHOIrO CIlsHiHHs»?. Ll
HOpMa € TMPOSIBOM aJMIHICTpaTUBHOI Mperoaulli, sika, Ha aymky B.JI. 3yesa,
NoJiirae 'y TOMY, IO CKJAJ 3JIOYMHY YTBOPIOETHCA 3a pPaxyHOK O3HaK
aJIMIHICTPATUBHOTO TNPABOMOPYILIECHHS, a K KPUTEPI pO3MEXKYyBaHHS 3J0YMHY 1
MPOCTYNIKY BHUCTYMae (akT TMOMEepPeaHhOr0 HAKIAJACHHS aaMIiHICTPATUBHOTO
CTATHEHHS 3a Take Xk Aignus, 3]°.

3a CBO€IO CYTTIO 111 AiSIHHS COPSIMOBaHI HA HEBUKOHAHHS PIILICHHS CyIy TIPO
B1IOYBaHHA aMIHICTPATUBHOTO CTATHEHHS Y BU1 CYCHIJIbHO KOPUCHUX POOIT.

Tomy posrisimana HopMa BeTynae y KoHkypeHiiro 3 4.1 ¢1.382 KK Ykpainu
«HeBUKOHAHHS CYJOBOTO pIIICHHS», B SKiH, mependadyeHo BIAMNOBIIAIBHICTh 3a

! Tlincyuux oOrpyHToBano BumpasjaaHo 3a cr. 166 KK VYkpainu, OCKiNbKM OpraHd J0CYJOBOTO CJIiJICTBA Ta
NPOKypaTypu He 3400YJIM J0Ka3iB 3JIICHOr0 HEBMKOHAHHS LIUMH 0CO0aMH OOOB'S3KIB IO JOTJIIIY 32 AWTHHOIO !
yxBauia Koyerii cyauiB Cyn. nanaty y kpuMmiH. cnpaBax Bepxos. Cyny Ykpainu Big 15 mor. 2005 p. Bich. Bepxos.
Cyoy Vkpainu. 2005. N 6. 21.

2 KpuminanbHuii kogeke Y Kpainu.

3 3yes B.JI. OcO6EHHOCTH JOKA3BIBAHKS MO MPECTYINIEHUAM ¢ aIMHHHUCTPATUBHOM nperoaunueii. M., 1995. 32 c.
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«YMHCHE HEBUKOHAHHSI BUPOKY, PIIIEHHS, yXBaJIH, IOCTAHOBU CYy.y, 110 HAOpaiu
3aKOHHOI CHJIM, a00 MEPEIIKOIKAHHS iX BUKOHAHHIO» . MOXKHA NPUITYyCTHTH, IO
ct.382 Ta c1.389-2 KK VYkpainm cmiBBIIHOCATHCA SIK 3arajibHa Ta CIeIiajJbHa
HOpMH. Y TaKOMy pasi Mae 3aCTOCOBYBATHUCH MPABUJIO, 32 SKOTO YCl1 JISHHS, IO
MIJNaJal0Th MM O3HAaKW CIelialbHOI HOPMH MAarOTh KBali(iKyBaTUCh 3a
CHEIaIbHOI0 HOPMOIO, a 1HINI MPOSIBU, IO HE OXOIUTIOITHCS IIE0 HOPMOIO
MOXJIMBO KBali(hiKyBaTH 3a 3arajJbHOI0 HOPMOIO.

[IpoGnema 3acTocyBaHHS I1i€] HOPMH MOJSITa€ TaKOX Y TOMY, IIO BIJICYTHE
YiTKE PO3MEXKYBAHHS TMOHITh «HEMPUOYTTS OO MICISI BHKOHAHHS CYCILUJIBHO
KOPHCHHUX pOOIT» Ta «HEBUXIJ HA CYCHIIBHO KOPUCHI POOOTH.

Tepmin «HenpuOyTTs» BIANMOBIAHO 10 CIOBHHUKA YKPaiHChKOI MOBH €
NOXIIHUM BIJ] TEPMIHY «mpuOyBaTU», IO, 30KpEeMa, O3HAyYa€: «IPUIKIKATH,
HAJXOJUTH, 3'SBISATUCS 10 KOrochb, KyAu-HEOyAb (Ha poOOTy, Jisi BUKOHAHHS
IIEBHOrO 3aBHaHHA i T. id.)» , 563]%. ToMy BMKOPHMCTaHHS YacCTKU «HE» I
MO3HAYEHHS [MiSTHHS MOXHA TJIYMAauyWTH Tak, M0 ocoba He 3’SBWIACh IS
BUKOHAHHS TPOMAJICBKUX POOIT.

A TIOHATTS «HEBHXIT» BIAMOBITHO MO I[LOTO X CJIOBHHKA OJHO3HAYHO
TIYMAYuThCA SK «HE3'SBICHHS KOTOCh Kyau-HeOymb» , 261]°. Omxke MmoxHa
3pOOUTH OJTHO3HAYHUN BHCHOBOK, 110 «HEMPUOYTTS» Ta «HEBUXII» € TEPMIHAMH,
y’Ke ONM3BbKUMH 3a 3HAYEHHSIM 1 iX OJJHOYACHE BUKOPUCTAHHS Uil MMO3HAYEHHS
PI3HUX JISHb Y OJIHIN HOPMI € HEJIOJIKOM PO3TJIsiIaHOi HOPMHU.

€nuHe, 0 BIAPI3HAE JAaHl TEPMIHH, TO 1€ TOW (akKT, M0 HEMPUOYTTS CTa€E
(BIIICHUM» TPOTATOM JBOX JHIB 3 JaTd, BH3HAYEHOI Yy HaIpaBlICHH]
YIOBHOBaXEHOIO TOCAJ0BOI0 0OCO0OI0 YMOBHOBa)XEHOTO OpraHy 3 MHTaHb
mpo0arrii, a «HeBUXi» — Yy pasl WOTO 3AIMCHEHHS OlbIe ABOX pasiB MPOTITOM
Mmicsis. ToOTO «HempuOyTTSM» CIIiJiT BBaXKaTH HESIBKY MPOTATOM MEPIIMX ABOX
JHIB 3 BU3HAYEHOI JaTH, a «HEBUXOJOM» CIIiJl BBAXKAaTU HESABKY Ha CYCHUIHHO
KOPHUCHI pOOOTH TpHW 1 OUIbIIE pa3d MPOTATOM OYJb-SIKOTO TEBHOIO MICSIs,
HANPUKIIAJ, Ha IOYATKY, Y CEpEIrHI Ta HAaPUKIHII.

Amnani3 BupokiB 3a c1.389-2 KK Vkpainu cBiauuTh, MO CyAll HE 3aBXKIU
YITKO 3a3HAYar0Th yCl O3HaKM 3micHOCTI. Hampukian, y Bupoky IlepBomaiickkoro
MICBbKpallOHHOTO cyay MukonaiBcekoi obnacti Bix 23 TpaBHa 2019 p., skum
OCOBA 1 3acymxeno 3a c1.389-2 KK Vkpainu 3a Te, 1m0 micis MPUTITHEHHS
MIOCTAHOBOIO IIHOT'O K CYAy J0 aAMIHICTPATHUBHOI BIJIMOBIIAJILHOCTI 3a cT. 183-2
KVnAIl, 3a3HadueHo, 110 BIH «IPOJOBXKHB YyXWISATUCh Bl BiAOYyBaHHS
aJIMiHICTPATUBHOTO CTSITHEHHS y BU1 CYCIUJIBHO KOPUCHUX POOIT, III0 BUPA3UIIOChH

! Kpuminanehuii kogexe Ykpainm.
2 Cnosuuk ykpainchkoi mosu: B 11 Tomax. Tom 7, 1976. URL: http://sum.in.ua.
3 CnoBHUK yKkpaiHchbkoi MoBu: B 11 Tomax. Tom 5, 1974. URL: http://sum.in.ua.
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y HenpuOyTTI 10 MICII BHUKOHAHHS aJMIHICTPATUBHOTO CTATHEHHS Ta
HEBIJNPALIOBaHHI JKOAHOI TOJWHU CYCHUIBHO KOPHUCHUX PpOOIT, YUM 3IICHO
YXUJUBCS BiJ BiAOYBaHHS aJMIHICTPATUBHOIO CTSTHEHHS Y BHJl CYCILIBHO
KOpHuCHUX poOiT» . Cym0BHil Opran He BKa3ye€ CKiJIbKM KOHKPETHO JHIB ocoba He
npulysia 10 Micls BiOYBaHHS aJIMIHICTPATUBHOTO CTSATHEHHS, Ta SIKI Oyau JJis
[bOTO IPUYHHH.

3pazkoMm Moxke OyTu BUpPOK KOBEIbCHKOTO MICBKPAaHOHHOTO CYAY
Bonuncbkoi obnacti, y sikomy, 30kpema 3a3Hadaerbes, mo «OCOBA 1, micnsa
MPUTATHEHHS TTOCTAHOBOIO IHOTO K CYAY M0 aJMIHICTPATHUBHOI BiJMOBITAIBHOCTI
3a cT. 183-2 KYnAIl, nponoBxkuB yXuisaTuch BiJ BiAOYyBaHHS aJIMiHICTPATUBHOTO
CTATHEHHS Yy BHUJII CYCHIJIBHO KOPHCHUX POOIT, IO BUPA3WIOCh Yy HEBUXOJI Ha
CYCHUJIBHO KOPHUCHI POOOTH OUIBIIE JBOX pa3iB MPOTATOM MicsIsd 0€3 MOBAKHHUX
npuyuH, a came B nepioa 3 21.02.2019 p. mo 28.02.2019 p., a Takox B nepiona 3
11.03.2019 p. mo 15.03.2019 p., yum 3JIICHO YXWIMBCS BiJ BIIOYBaHHS
aJIMiHICTPaTMBHOIO CTATHEHHS Y BUJI CYCIHiIBHO KOPHCHUX poOiT»?. €auHe, mio
ciig OyJio 3a3HAYMTH CYKYITHUW HEBHXIJ HA pOOOTH, SIKUI CKJIaB TPUHAIISTH JTHIB.

HactynmHoro KpuMiHaILHO-IPABOBOIO HOPMOIO AWCHIO3MINS SKOI MICTHTH
«micHicThY € 4.1 ¢1.390 «VYxuneHHs BiAg BiAOyBaHHS T[OKapaHHS y BHUJII
oOMeXeHHS BOJII Ta y BHUIl Mo30aBiaeHHS Bousi». CKIaa IbOrOo 3J0YHHY €
dbopMaTbHUM 1 CyTh HOro OO’€KTHBHOI CTOPOHHM IIOJIATa€ B YXWJICHHI BIJ
BiIOyBaHHS TIOKapaHHS Yy BHUAl OOMEXEHHS BOJI, IO MOXE OyTH BYHMHEHO
3aCy/IPKEHUM SIK IUIIXOM i1, TaK 1 0e317IbHOCTI Y YOTUPBOX (popMax:

1) camoBiIbHE 3aMHMIICHHS MICIST 0OMEKEHHS BOJII;

2) 37icHE YXWJICHHS BiJl pOOiT;

3) cucreMaTryHe NOPYIIEHHS TPOMaJIChKOT0 NOPAJIKY;

4) cucreMaTWyHEe TMOPYIICHHS BCTAHOBIEHUX [UJIS 3aCyJDKEHUX [0
00MeKEeHHS BOJII MPaBUIT MPOKUBAHHS.

3704YMH CIIiJIT BBaXATH 3aKIHUEHHUM, SIKIIO 3aCy/PKEHMM BUMHEHO Xoya 0
OJTHE 13 BUIIE3a3HAUYCHHX JiSTHb.

[Ipoanamizyemo Ty (opMy WOro BUMHEHHS, IO MICTUTh TIOHATTS
(GIICHICTBY, a caMe «3JIICHE yXUJIEHHS BiJ poOiT». Binmosimuo mo 4. 1 cT. 61 KK
VYkpainu mokapaHHS y BUIJISAI OOMEXEHHS BOJII MOJIATa€E B yTPUMaHHI 0coOu y
KpPUMIHAJbHO-BUKOHABYMX YCTAHOBaX BIJAKPUTOro THUMy ©O€3 130711l  Bij
CyCHUIbCTBA B YMOBaX 3/1MCHEHHS 32 HEIO HArJsAy 3 000B’S3KOBUM 3aIyYEHHSIM
3acykeHoro g0 mnpami °. ToOTo Ha BigMiHy BiJ MNO30aBIEHHSA BOJi, IIPH

! Bupok Ilepeomaiicbkoro Micekpaiionnoro cyay Mukonaiscbkoi obmacti Ne 484/1980/19 ming 23.05.2019. URL:
http://reyestr.court.gov.ua/Review/81921294.

2 Bupoxk Kogenbcbkoro michkpaifonHoro cyy Bomuacbkoi o6macti y cripasi Ne 159/2604/19 Bin 06.06.2019. URL:
http://reyestr.court.gov.ua/Review/82225044.

3 KpuminaneHuil kogekc Ykpainu. Bidomocmi Bepxoenoi Paou Yxpainu. 2001. Ne25. C1.31.
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B1IOYBaHHI MMOKApaHHS y BUJ1 OOMEKEHHS BOJI1 3aCy/IKEHUN HE MOXKe Ha BIACHHA
pO3Cy BIAMOBHUTUCH BiJl 00OOB’SI3KOBOTO 3allydeHHs N0 mpaili. Tomy HEOoOX1gHO
3’CyBaTH SIKUM YHHOM CJIi]] BUBHAYATH «3JTICHICThY» TAKOTO YXUJICHHS.

[lepmie nuTaHHS, SKE TOCTa€ MPU LOMY — 1€ BHU3HAYEHHS KUIBKOCTI
yXWIeHb BiJ Tpaili, o0 BOHM OyJu BHU3HAHI «3JIiCHUMW». IIpaBo3acTocoBua
MPaKTHKa 3 I[bOT0 MUTaHHS CYTTEBO PI3HUTHCS.

Sx BumimBae 3  BUPOKY  OJeKcaHIPIBCBKOTO  palOHHOTO  CYIy
KipoBorpancekoi ob6nacti Bin 15 mmcromama 2017 p. cya He moroamscs i3
3aCTOCYBaHHSM OpraHoM JocynoBoro ciinctBa, BimHocHo mii OCOBA 1,
KBaJT1(DiKyrO4O1 O3HAKH - 37TICHOTO YXHJIEHHS BiJl POOIT 32 OIHOPA30BY BIIMOBY Bij
poboTH 1O OIaroycrpor TepuTopii BumpasHoro ueHtpy'. Lle pimenHs cymy
BUJIAETHCS ILIJIKOM OOIPYHTOBAHUM, OCKUIBKM CYTHICTb «3JIICHOCTI» TMOJISITaE Y
CTIMKOCTI 3JIOYMHHUX HaMIpiB, TOOTO YXUJICHHSI Ma€ OyTHU HEOTHOPA30BHM.

Y cynoBili MpakTUIll TPAIUISIOTHCS TAKOX BUITQJKUA 3aCy/DKEHHS OCI0 3a
(QIICHE YXWIEHHsS BiJ poOiT» BHACTIAOK JBOX IHUCIMIUIIHAPHUX TOPYIIEHb.
Hampuknan, Bupoxom bepauuiBcbkoro wmickkpailoHHOTO cyay KUTOMHPCHKOT
obmacti Bix 13 tpaBusa 2017 p. OCOBA 2 6yno 3acymkeno 3a 4.1 ¢1.390 KK
VYkpainu 3a Te, 10 BiH JOMYCTUB MOPYUICHHS TPYJOBOI JUCLMIUIIH, a came: JBa
paszu, 13 ta 22 yepBHs 2016 p., OYB BUSBICHHN HAa CBOEMY pOOOYOMY MicCIii, Ha
teputopii TOB «Ilamip-Man», 3 0O3HakaMu aJKOTOJBLHOTO CIT'SHIHHA. 3a JaHi
MOPYIICHHS Ha 3acy/KEHOro OyJI0 HaKJIaJIeHO IUCHMIUTIHAPHI CTATHEHHS, a
OPUTATHYTO JO0 KPUMIHAJIBHOI BIAMOBIJAIBHOCTI JIMIIE MICHs TOro, sik 20 ceprHs
2016 p. BIH YTIK 3 BHUIPAaBHOTO LIEHTPY Ta Ha HACTYNMHUH JeHb Horo OyJo
3arpumaHo. Jlumie micis Uporo Aii BUHHOTO OyJio KBasli(piKOBaHO SIK 3IICHE
YXUJICHHS BiJ poOIT B MicIsSIX OOMEXEHHS BOJII Ta CAMOBUIbHE 3aJUIICHHS MICIIS
0oOMeXeHHsS BOJII 0CO00I0, siIKa 3acy/kKeHa /10 OOMEXEHHS Bodl. Y CyJOBOMY
3acimandi ooBuHyBaueHMii OCOBA 2 cBOI BHHY y BUMHEHHI1 1HKPUMIHOBaHHUX
JISIHb BU3HAB Ta, 30KpeMa, MOSICHUB, 1110 HOT0, 0€3 BUCHOBKIB JIIKapiB HANPaBWIH
Ha poOOTy, Ky 3a CTAHOM 37I0POB'sl BIH BUKOHYBAaTH HE MIT, OCKUJIbKH MaB TPABMHU.
Bin mpen'sBisB MeAMUHy KapTKy, aje ii 10 yBard HixTto He Opas 2. Meguuny
KapTKy 3aCy/PKeHOTo He OyJio JOCHIDKEHO 1 y cyJoBoMy 3acimanHi. Tomy, Ha
HAIly IyMKY, JIUIIE ABOPA30BOi MOSBU Ha poOOUYOMY MICLI y CTaHl ajJKOTOJIbHOIO
CIT’SIHIHHSI SIBHO HEJOCTaTHbO [IJIi BU3HAHHS YXWICHHS BIiJ pPOOIT 3JIICHUM,
OCKUJIBKH CYyJ] HE HaBiB JOCTaTHIX JI0Ka31B BUHM 3aCYJ[XKEHOT0 y I1 YaCTHHI.

! Bupok OnexcanapiBebkoro paionnoro cyay Kiposorpasckkoi obnacti 'y cripasi Ne 397/1694/14-k Bix 15.11.2017.
URL: http:/reyestr.court.gov.ua/Review/70250937.
2 Bupok BepuuiBcbkoro MickkpaiionHoro cyy YKutomupcbkoi obnacti y cripasi Ne 274/4141/16-k Bix 13.05.2017.
URL: http://reyestr.court.gov.ua/Review/66451838.
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Toni sixk BupokoM BecemniBcbkoro paifoHHOTO cyay 3amopi3bKoi 001acTi Bif
29 TpaBus 2017 p., OCOBA 1 Oyno nOpuUTATHYTO A0 KPUMIHAIBHOI
BIJIMOBIIATLHOCTI Ta 3acymkeHo 3a 4.1 ¢1.390 KK Vkpainu 3a 31icHE yXWUJIEeHHS
B1J1 pOOIT MICJIA TPETHOI BIIMOBH BUXOJUTU HA pOOOTYy O€3 MOBAXKHUX MPUYHUH. 3a
JIBa TIOMEpeHl TOPYIICHHS Ha 3acCy/HKEHOr0 HaKIaJaluch AUCIMILIIHAPHI
craraenns'. Iei BUPOK CyLy BUAAETHCS LIIKOM OOIPYHTOBAHHUM.

JUist miATBepKEHHSI bOr0, HA HAll MOIJISIA, CIiA B3SATH JI0 YBaru JyMKY
O.M. CokypeHKo, KUl BUALISAE XapaKTePH1 O3HAKHU 3JICHOTO YXHJIEHHS BiJl POOIT:
«1) BunHeHHs TUX JisHB, ki 3a00poHeHi KBK Ykpainu ta iHImIMMHU HOpMATHUBHO-
IpaBOBUMM aKTamMu MiHicTepcTBa IOCTHIII YKpaiHM 3 MNHTaHb BHUKOHAHHS
MOKapaHHs, TOOTO 3MIMCHEHHS BY3bKOI'O, YCTAHOBJIEHMM 3aKOHOM KoOJa IisiHb
(yxuseHHsI BiJl poOiIT 3aCyIPKEHHUM, 110 BiJI0yBa€ MOKapaHHs Y BUIJISIII OOMEKEHHS
BOJI1); 2) Taka 3JICHICTb yTBOPIOETHCS JIMINE 32 HASBHOCTI TPhOX CAMOCTIMHHMX
JisHb (YXWJICHHS BiJl poOiIT), III0 BYUMHEHI OJHIEI0 0C00010. Ajie 000B’SI3K0BO, 11100
710 Takoi 0cOOM 3a MepIli J1Ba AISIHHS, 32 YMOBH SIKUX 0co0a yxXuiisiiacs Bif poOiT,
3aCTOCOBYBAJIHMCS 3aXOJM JAUCIUILUTIHAPHOTO CTATHEHHS. OCTaHHE (TpETe) MiIsTHHS
(yxwieHHs BiJ poOIT) sBisie COOOI0 TMIJABUINEHY CYCIUJIbHY HEOE3NeKy, TOMY
BUHHUN TMPUTIATYETHCS JO KPUMIHAJIBHOI BIJMOBIAAIBHOCTI; 3) 3aCyKEHUN
NPUTATYETHCA 70 KPUMIHAIBHOI BIANOBIAAJIBHOCTI HE 3a T€, 10 BUYMHUB TpHU
YXWJIEHHS B1Jl POOIT, a JIMILE 32 OJIHE TaKe YXWJIEHHS, aje 3a YMOBH, SIKIIO 3a JBa
MEepIINX TAKWX YXWICHHS, BUMHCHHUX paHille, 10 HBOTO OYyJI0 BXHTO 3aXO0JU
JTUCIUTUIIIHAPHOTO BIUMBY; 4) TOTPIOHO MOTPUMAHHS BIJMOBIHOTO CTPOKY
JTABHOCTI TIPUTSATHEHHS J0 TUCHUIIIIHAPHOI BIAMOBIAAIBHOCTI, CTPOKY 3BEPHEHHS
CTATHEHHS /IO BHUKOHAHHS Ta CTPOKY TIOTAllIEHHS TPaBOBUX HACIHIJKIB
JIMCUUIUIHAPHMX 3aXO0iB BIUMBY», ¢.139]°. ILli mpomo3uuii BYeHOro ciix
BUKOPHUCTOBYBATHU MPHU KBaJi(iKaIii po3rIsIaHoro JTisTHHS.

Jlpyre muTaHHs MOJIATa€ y BU3HAUYCHHI BUIY POOIT, 3a 3J1ICHE YXHUJICHHS BiJl
SAKUX HACTAa€ KpUMIHAJIbHA BIMOBIAIBHICTE. OCKIIBbKH, BiAMOBIAHO 10 ¢T.60 KBK
VYkpainu 3acykeHi O00OB’S3KOBO  3aly4arOThCS JI0 CYCHUIBHO KOPHUCHOI
OIIa4yBaHOI TMpalli 3a CTPOKOBUM TPYJOBHM JOTOBOPOM, SIK MpaBUJIO, Ha
BUPOOHUIITBI BHUIIPAaBHUX LIEHTPIB, a TaKOX Ha JOTOBIpHIH OCHOBI Ha
HiANPUEMCTBAX, B YCTAHOBaX 4YM OpraHizamisfix ycix (opM BIACHOCTI, a TaKOX
MOXYTh 3aIy4aTucs 0 poOIT 3 0J1aroyCTpOrO BUIIPABHUX IIEHTPIB 1 MPUJIETIINX 0
HUX TEPUTOPIH, a TAKOXK MOJIMIIEHHS KUTIOBO-I0OYTOBUX YMOB 3aCyJIKEHUX a00
JI0 JIOTIOMDKHHMX POoOIT 13 3a0e3reueHHs] BUIIPABHUX LIEHTPIB MPOJIOBOILCTBOM 0€3

! Bupok BeceriBebkoro paiionHoro cyny 3anopisbkoi obnacti y crnpasi Ne 313/441/17 sin 29.05.2017. URL:
http://reyestr.court.gov.ua/Review/66797314.

2 Cokypenko O.M. Oxpemi muTarHHsi KBatipikallii 31iCHOTO yXWJIEHHS BiJ| BUKOHAHHS POOIT 3aCy/DKEHHMM, IO
BiZOyBa€ 1MokapaHHs y BUIJISI OOMEKeHHs BoJl. Bichuk Axademii mumnoi cnyocou Yrpainu. Cep. : Ilpaso. 2012.
Ne 1. 137-143. URL: http://nbuv.gov.ua/UJRN/vamsup 2012 1(8) 23
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omnary mpani!. CTOCOBHO 000B’A3K0BOI OITa4yBaHOI Ipalli UTaHb HE BUHMKAE,
came 3JiCHE yXWJeHHS BiJ Hei O0e3yMOBHO MiANMAaga€e MiJ O3HAKU «3JICHOTO
yXujeHHs Big poOiT». IlutanHsa BuHuKae moao Apyroi ¢opmu podIT —
O€30IIaTHUX, YM MOKHA BIJIMOBY a0O 1HIIE YXWJIEHHS Bl HUX PO3IVISAATH SK
«3JIICHE YXWJIEHHS BiJ poOIT», OCKIIbKM TMpakTHKa KBajiikaiii yXWJICHHS BiJ
TaKuX poOIT HEOJHO3HAYHA.

Hanpuxknan, Bupokom Kprkomniibcbkoro paiioHHOTo cyay BiHHHITBKOT
obnacti Big 07 numusa 2017 p. OCOBA_3 6yno 3acymxkeno 3a 4.l c¢1.390 KK
VYkpainu 3a Te, mo 3a uyac BiAOyBaHHS mokapaHHs B Y «Kpmxominbcbkuii
BunpaBHuii 1eHTp Ne 113» BiH Ha 3aKOHHUX TIiACTaBax JBaHAAINTH pasiB
OPUTATYBABCS A0 JUCUMIUIIHAPHOI BIAMOBIAQIBHOCTI, I'SITh 3 AKUX CTaHOBHWJIU
(dbakTH BIIMOBU BUXOJUTH HAa POOOTY IO CaMOOOCIYyrOBYBaHHIO Ta 0Jaroyctporo
yCTaHOBHM, 10 3arajoM OyJaud BHU3HAHI CHUCTEMAaTUYHUM  MOPYLIEHHSIM
BCTAHOBJICHUX TPaBWI MPOKHUBaHHS, BAMHEHE 0CO0010, sIKa BiI0yBa€ MOKapaHHS Yy
BUJII OOMEXEHHSI BOJI1, @ HE 3JIICHUM YXUJICHHSIM BiJ] pOOIT y 4acTUHI I’ SITH BIIMOB
BMXOJy Ha pobGoTu®. A y BUPOKY IIbOTO X Cyay Bin 6 rpyans 2018 p. TpupasoBy
BIIMOBY 3aCy/UKEHOTO BHXOJIUTH Ha pPOOOTYy MO C€aMOOOCITyrOBYBaHHIO Ta
0JIaroyCTpOr yCTaHOBU TaKOX OYJIO KBaa1(hiKOBAHO SIK CUCTEMAaTUYHE MOPYIICHHS
BCTAHOBJICHUX MpaBWJI MpokuBaHHA. [Ipy 4oMy cyn 3a3HauyuB, 110 3acCyIKEHUN
«TpalfoBaB pi3HOPOOOYMM YCTAHOBHM, IIOTIM Ha KOHTPAreHTCbKOMY 00'€KTI
"Biktopi-O" Kusoka Kpunwuis, Kpwkominbchkoro pailioHy, 3rojoM Ha
KoHTpareHTcbkoMy 00'ekTi TOB «Binnunpka nraxodabpuka» M. Jlagmwkun, Ha
JaHuii yac J10 Ipalli He 3a1y4aeThCs 3 BAACHUX MEPEKOHAHB»’,

Tomi sk, BIAMOBITHO O BWIINCHABEJACHOTO BHPOKY BecemiBchKkoro
paifoHHOr0 cyay 3amopi3bkoi 00JacTi, 3aCyJKEHUH yCl TpU pa3u BiIMOBIISBCA
BUXOJUTU Ha POOOTH 13 €aMOOOCITYroByBaHHA Ta OJaroyCTpolw BHIIPABHOIO
LHEHTPY, a caMme: «3a4UCTKa JIICOCMYTHU» Ta «PO3KJIaJaHHS OTPYHHUX MPUMAHOK,
110 OyJIM BU3HAHI 3JIiICHAM yXMJIEHHSAM Big poOiT?,

SAxuo OyKBambHO TIAYMAayUTH TEKCT KPUMIHAIBHOTO Ta KPUMIHAIBHO-
BUKOHABYOTO 3aKOHY, Ha Hallly AYMKY, TakKi JISIHHS CJI1J TaKOX PO3LIHIOBATH SIK
«3JIICHE YXHWJIEHHS BiA poOiT», ockuibku 1y TekcTi 4.1 ¢1.390 KK Vkpainu 1y 4.5
c1.60 KBK Vkpainu BxUBa€eThCsl TepMiH «poboTu». [Ipun oMy 3akoHO/aBELb HE
3pOOMB HISIKUX 3ayBaK€Hb CTOCOBHO BH3HAHHS 3JIOYMHOM JIMIIE 3JIICHOTO
YXWJICHHS B1J1 000B’3KOBO1 OIJIauyBaHOi pOOOTH.

! KpuminansHO-BUKOHaBUM Koaeke Ykpainu Bin 11 ceprus 2003 p. Tonoc Ypainu. Ne 161. 2003. 29 ceprs.

2 Bupok Kpmxominschkoro paiionHoro cyay Binaumbkoi o6mnacti y cripasi Ne 134/838/17 min 07.07.2017. URL:
http://reyestr.court.gov.ua/Review/67622057.

3 Bupok Kpmxorminschkoro paifonHoro cymy Binaumpkoi o6macti y cripasi Ne 134/1363/18 Bin 06.12.2018. URL:
http://reyestr.court.gov.ua/Review/78430669.

4 Bupox BeceniBchkoro paiionHoro cymy 3anopizbkoi obnacti y crpasi Ne 313/441/17 sin 29.05.2017. URL:
http://reyestr.court.gov.ua/Review/66797314.
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I, mapemrTi, 3 aHamizy cyAoBOi mpakTuku 3actocyBaHHS 4.l c1.390 KK
VYkpaiHu BUHHUKAE TPETE MUTAHHS: SIK CJiJl KBali(iKyBaTH MOSIBY 3aCyIKEHOTO Ha
pobodoMy MicCIli y CTaHI aJKOTOJBHOTO CI’SIHIHHS, OCKIJIBKHA IMPaBO3acTOCOBYA
IIpaKTHKa 3 I[bOT0 MUTAaHHS TAaKOXk HEOJHO3HAYHA.

Tak, BIANOBITHO O  BHIIEHABEICHOIO BHUPOKY  bepaudiBchbKoro
MicbKparioHHOTO cyay JKutomupcbkoi oosacti Big 13 tpaBus 2017 p. Take mistHHSA
3aCyIKEHOT0 KBAIi(PiKOBAHO SK «3IiCHE YXHUIEHHS BiJ pobiT» ..

HaBnaku, Kpmwxoninecekuil paitonHuid cys BiHHUIBKOI 00JaCTi BUPOKOM
Bin 17 cepmusi 2017 p. kBamidikyBaB udotupupazoBy mnosisy OCOBA 1 Ha
koHTpareHTcbkoMmy 00'ekTi [T «Biktopi O» y cTaHi ajJKOroJIbHOTO CI’SIHIHHS Ta
OJIHY BIIMOBY BHMXOJMTH Ha POOOTY IO 3aroTiBii JEPEBUHU SIK «CHUCTEMAaTHYHE
NOPYUIEHHS! BCTAHOBJICHUX MPaBUJI MPOKUBAHHS, BUMHEHE 0CO0010, sika BiAOyBae
NOKApaHHA y BHAI OOMEKEHHS BONi»’. AHajoriude pilleHHS NPUHAHAB 1
3rajiyBaHuii HaMu bepnuuiBChkuil MichbKpaloHHUM cya JKUTOMUPCHKOI 00JacTi y
BUPOKY Bi 2 TpaBHsa 2018 p., A€ TakoX BU3HAB YOTHPUPA30BY TOSIBY 3aCyPKEHOTO
Ha POoOOYOMY MICIIl y CTaHI aJIKOTOJILHOTO CIT'SIHIHHSI HE 3JTICHUM YXWJICHHSM BiJl
poOIT, a CHUCTEMAaTHYHUM MOPYUICHHSIM BCTAHOBJICEHUX MPABHJ MPOKUBAHHSI Y
miciax obmexenHs Bouti®. Cif BiIMITHTH BiICYTHICTH €IMHOTO MiAXOAY HIOAO
TIYyMau€HHS PO3IJIsSIaHOl HOPMH Y OJIHIN CyJOBIi yCTaHOBI.

10.B. Open BigHOCHUTH (haKT 3’ SIBICHHS 3aCyPKEHOTO 0 OOMEXKEHHS BOJI1 Ha
poOOTY y HETBEPE30MY CTaHi JI0 3JIICHOTO yXUIEHHS B po0ir, 82]%.

B ykpaiHCBKiii MOBI MOHSTTS «yXWJICHHS» TIYMadUTbCS SIK BIACTYI BiJ
rOJIOBHOIO, MPABHJILHOTO, MPHHHATOrO, MOPYLIEHHs 4orock, 1530]°. ITossa Ha
poGouoMy Miclll y CTaHl AaJKOTOJBHOIO CIT'SHIHHSA € TOPYIIEHHSM MpaBHII
MOBEIHKM 3aCy/UKEHOr0 BIiAMOBiAHO 10 a03.2 4.5 ¢1.59 KBK Vkpainu®. Kpim
TOro, Takuil (PaKT € MiJICTaBOIO BIJICTOPOHEHHS HOTO BiJ pOOOTH, BIAMOBIIHO 0
cr.46 Komekcy 3akoHiB mpo mpaio’. ToOTO BKXMBaKO4YM ajKOroJbHI HAmoi Ha
poboyoMy Miclll 3aCy/PKEHH HE MOXKE€ HE€ JOIyCKaTH, 110 HOro BHUSBIATH Ta
HEMHUHYYE BIJICTOPOHATH BiJ poOOTH, MpoTe Oaiiayke M0 IBOrO CTaBUTHCA, IO
CBITYUTH MPO HENPSIMHUM yMHCEII MO0 YXUJICHHS Bi pOOOTH.

! Bupok BepauuiBchkoro Mickkpaiionnoro cymy JKutoMupchkoi obmacti y cripasi Ne 274/4141/16-x i 13.05.2017.
URL: http://reyestr.court.gov.ua/Review/66451838.

2 Bupok KpuxkoIinbchkoro paiioHHoro cyay Bimaunskoi o6macti y crpasi Ne 134/1023/17 Big 17.08.2017. URL:
http://reyestr.court.gov.ua/Review/68346478.

3 Bupok bepaudiBchkoro MicekpaiioHHoro cymy JKurtommpcbkoi obmacti y cipasi Ne 274/371/17 Bix 02.05.2018.
URL: http://reyestr.court.gov.ua/Review/73739794.

4 Open 10.B. TpouecyanbHa 3/[iHCHEHHICTD TIEPECITilyBaHHs K MPUHIMII KPUMiHATI3aLii JisHb MPOTH HOPMAJIBHOT
JISUTbHOCTI OpraHiB 1 yCTaHOB NeHiTeHiapHoi ciryx0u Ykpainu. [lpasosa ingpopmamuxa, 2015, Ne 2. 79-87.

5> Benukuil TIIyMauHuUii CIOBHHK CY4acHOI yKpaiHChKOi MOBH (3 jof. i momos.)/ Yknan. i ron. pen. B.T. Bycen. K.
Ipnine: BT® «Ilepyn», 2005. 1728 c.

¢ KpuminanbHo-BUKOHABYMIA Kosieke Ykpainu Bij 11 ceprinsg 2003 p. I'onoc Vipainu. Ne 161. 2003. 29 cepnns.

7 Kozekc 3akoHiB 1po nparro Ykpainu Big 10 rpyaus 1971 p. URL: https://zakon.rada.gov.ua/laws/show/322-08.
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KpiMm Toro, 104aTKOBHUM apryMEHTOM, TOTO 10 3aKOHOJIaBELlb BU3HAE TOSIBY
Ha poOOYOMY MICLI y CTaHl aJKOTOJBHOTO CII’SIHIHHA YXHJIEHHSIM € MPHUMITKA J0
c1.389-2 KK Vkpainu.

Tomy, Ha Hamly qyMKy, (aKTH TOSIBM 3aCyJKEHUX 0 OOMEXEHHS BOJI Ha
po6oUOMY MICIIl y CTaH1 AJIKOTOJIBHOTO CIT SIHIHHS CJTiJI PO3LIHIOBATH SIK PI3HOBU]
YXWJICHHS B1J] pOOiT.

[Ipu xBamidikamii 3mouuny, nependadeHoro cr.391 KK Vkpainu Takox
BUHUKAIOTh MPOOJIEMHI MUTAHHS, IO MOTPEOYIOTh PO3B’ A3aHHS.

Posrnsnanuii 3mounH Moke OyTHM BUMHEHO y JBOX (opmax: 1) 3micHa
HEMOKOpa 3aKOHHUM BuUMoram anmiHictpamii YBII; 2) inma nportumis
aAMIHICTpalii y 3aKOHHOMY 3jiiicHeHH1 ii ¢yHKMiA. Takox 000B’SI3KOBUMH €
HAsBHICTh JUCIUIUTIHAPHOI MPEIOJULII — 3aCTOCYBaHHS CTATHEHHS Yy BHJII
NEpeBEJICHHSI /10 TMPUMIIIEHHd KaMEepHOTo Tuly (OAMHOYHOI Kamepu) abo
nepeBe/IcHHsT Ha OUIbLI CYBOpUH peXUM BiJOyBaHHS MOKapaHHS Ta 4YacOBOIO
IPOMIXKKY Y BUJI OJTHOTO POKY IMICJsI HAKJIaJaHHS BIAMOBITHOTO CTATHEHHS.

Posrnsiuemo okpemi mpoOsieMHI MUTAaHHS KBami(ikailli 3J1ICHOI HEMOKOPH
3aKOHHUM BUMoOTaM anMinicTparii Y BII.

Mu 3roani 3 aymxoro K.B. BonmapeBoi, 1o miji HEMOKOPOK 3aKOHHUM
BUMoram aamidictpauii  YBII, cmig  po3yMiTH HOpYILIEHHS 3acCyKEHUM
BCTAHOBJICHOTO 3aKOHOM MOPSAKY BifOyBaHHSA NMOKapaHHsS, TOOTO HEAOTPUMAaHHS
MPUIUCIB HOPMATUBHO-IPABOBUX AKTIB, B SIKMX MICTSTHCS BUMOTH JO0 MOBEAIHKU
3acy/pkeHuX. Bkaszani BUMOTH BIAMOBIIAIOTh MPE3yMIIIlli 3HAHHS 3aKOHOABCTBA
(ct. 57, 68 Koucrurymii Ykpainum), Bonu 3akpimieHi y KBK Vkpainu Ta
KoHKpeTuzoBaHi y I[lpaBunmax BHyTpimmHROTO posnopsaky YBIL, 3  axumu
3acyKeH1 0€3 BUHITKY O3HAHOMITIOIOTHCS IT1J1 Yac MPUOYTTS IO MICIh BiIOyBaHHS
nokapanns, 105]'. Ilpu 4omy 1s Hemokopa Mae OyTH BYMHEHA TINBKH y (Gopmi
O€3/1IsIIbHOCT1, OCKIJIbKM aKTUBHA HEIOKOPA € 32 CBOEIO CYTTIO MPOTHUIIELO.

Mu 3romni 3 nosuiiero FO.B. Opna, mo mnopymeHHs BCTaHOBJIEHOTO
NOpSAAKY BiIOYBaHHS TOKapaHHA IUIAXOM O€3IIsIIBHOCTI XapaKTepHU3y€eThCs
HACTYITHUMU O3HAKaMU: MO-Tepiie, 000B’A3K0OM 0cOOM BUKOHYBATHU MeBHi aii. Llei
00OB’SI30K BUHHMKAE y 3acy/LKEHOro 3 MomeHTy mpubyrrs no BK; mo-apyre,
HeBukoHaHHsAM npunuciB KBK  Vkpainum Ta IlpaBun, mo 3000B’s3y0Th
3aCy/DKEHOTO JIISATH [E€BHUM YHMHOM; I[O-TPETE, MOKIUBICTIO 3aCyIKEHOIrO
BUKOHYBATH TIE€BHI JIii, JIATH I€BHUM YMHOM. PeaqbHa MOXKIMBICTh JTIATH O3HAYA€
TaKy CUTyallil0, MPU SKIH HE TUIBKK 00 €KTHBHO (BHACHIIOK OOCTaHOBKH, IO
CKJanacs), ajie i cy0’€KTUBHO, BUXOJSIYN 3 OCOOMCTUX BIACTUBOCTEH 1 SKOCTEH,

! Bonpapena K.B. 31icHa Hemokopa BUMOraM aJMiHICTpallii yCTAHOBY BUKOHAHHS IIOKAPAHb: KPUMiHAILHO-IIPABOBA
Ta KpUMiHAIbHO-BUKOHABYA XapaKTePUCTHKA: M. .. KaH. ropua. Hayk. Kuis, 2018. 289 c.
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3aCyOKEHUIM PealbHO MIr BUKOHATH [ii, sKi Bij HHOro BumararoTh, 85]'. ¥V cBoii
CYKYITHOCTI Il O3HAKHU CKJIQJAI0Th 3I0YMHHY O€3/IsUTbHICTh Y (hOpMi HETIOKOPH.

Ane mo6 O0yB HasiBHUI ckjiaj 37104uHY, nependadenoro cr.391 KK Ykpainu
HEIMOKOopa Ma€ OyTH «3JTICHOIOY.

CynoBe TiIyMayeHHs LIbOTO MOHSTTS MICTUThCA y mocTaHoBl [lnenymy
Bepxosuoro Cyny VYkpainu «IIpo cynoBy mpakThKy B copaBax MpO 3JI0YMHH,
OB’ s13aH1 3 MOPYIIEHHSAMH PEXKUMY BIIOYBaHHS MOKapaHHS B MICIISIX T030aBIECHHS
BOJII» Bix 26 6epe3ns 1993 p., BIANOBIIHO A0 M.16 SIKOT «I1i]1 31ICHOI0 HETIOKOPOIO
BUMOTaM aJMiHICTpallii BUIPAaBHO-TPYIOBOI YCTaHOBHU, mepeadayeHow cr. 183-3
(3apa3 ct. 391) KK VYkpainu, ciig po3yMiTH BIAKPUTY BiIMOBY 3aCy/KEHOTO BiJl
BUKOHAHHS KOHKPETHHUX 3aKOHHUX BHUMOI' IPEJACTABHUKIB  aJMiHICTpaIii
BUIIPABHO-TPYOBOI YCTAHOBU, SIKUM Y CHIIy CBOI'O IIOCaJ0BOI'0 CTAaHOBHILA MaB
MpaBo MpeJ SBUTH TaKy BHUMOTY, a 3acy/’KeHuM OyB 3000B’si3aHMM 1 MIT ii
BUKOHATH, ajié yMHUCHO HE BHUKOHAaB (HANpHUKIAJ, BiAMOBa BiJg poOOTH 0e3
MOBAXHUX MPUYNH, HEBUKOHAHHS BUMOT TIPO MPUMUHEHHS MOPYIICHHS PEXKUMY
BiIOyBaHHSI TOKapaHHS, HEOJHOPA30BICTh OE3MPUUYMHHOI BIIMOBHU 3aCyIKEHOTO
BiJl BUKOHAHHS 3aKOHHHX BHMOT aJMIHICTpaIlii, JeMOHCTPATUBHICTh, 3yXBaJlICTh
Takoi BigMoBu)» 2. Lle cynoBe TaymadeHHs 0yJ10 NPUMHATO Oinbnie 25 POKiB TOMY,
HiCIs 4Or0 YMHHE 3aKOHOJABCTBO 3 PO3TJISJAHOTO MUTaHHS 3a3HANO CYTTEBHX
3MiH, BHACJIIJIOK YOr'0 YacTHHA HOTO MOJI0KEeHb BTpaTUiIa CBOIO aKTyalbHICTh.

Tomy mnpaBwibHO 3a3Hayae [.M. KomoTyH, 1m0 «3acTOCOByIOUH 1I€
po3’sicHeHHs1, Tpeba MaTH Ha yBasi, MO poboTa 3aCyKEHUX, BIAMOBIAHO 10 4. 1
ct. 107 KBK VYkpainu, yBakaeTbcsi iXHIM IpaBOM, Yepe3 LI0 YacTO aIeiioloTh
3aCyKEHI, BIMOBIISIOUNCH BiJl 3aKOHHUX BUMOT afMiHicTpaii Kononii», 93]°.

[Tig vac kBamigikamii nisaas 3a c¢T. 391 KK Ykpainu npornoHyeThcsi Takox
Opatu 10 yBaru m. 17 BHILIEHAa3BaHO! MOCTAaHOBH, Yy SIKIM 3a3HAYEHO, IO «HE €
3JIICHOKO HEMOKOPOK BHUMOTaM aJMiHICTpallli abo 1HIIOW MPOTUIIEID i
nopyieHHs: (GOopMHU OJATY, 3alli3HEHHS J0 IUKYBaHHS Ta aHAJOT14HI Majo3HayHI
nopyureHHs»*. Lle moN0XKeHHs He CyNepeYnTh YNHHOMY 3aKOHOJABCTBY.

Ane 1O0.B. Open He MOroaKyeThCs 3 JAHOKIO MO3UIEI0, «TOMY IO BOHA
IPYHTY€TbCS Ha BH3HAUYEHHI TOHATTS <GIICHICTb» 4Yepe3 OIIHOYHI O3HaKU
(Manmo3Ha4Hi, MEHII TSKKI, TSKKI MOPYIICHHS), SKI B KOKHOMY KOHKPETHOMY

! Open 10. B. KpumiHanbHa BiNOBiIanbHICTE 3a 371iCHY HENOKOPY BUMOTaM aJMiHICTpallii BUMPABHOT yCTAHOBH :
I .. kaHj. ropua. Hayk : 12.00.08. Xapkis, 2008. 210 c.

2 TIpo cymoBy NpaKTHKy B CIIPaBax MpO 3JI0YMHH, MOB’SA3aHi 3 MOPYLICHHAMH PEXUMY BiJOyBaHHS MOKAPAHHS B
Mmicusix noz0asneHHs Boii : noctaH. [Inenymy BepxoBHoro Cyay Ykpainu Ne 2 Bix 26 Gepe3. 1993 p. BepxoBna
Pana Ykpainu. URL: http://zakon. rada. gov. ua/laws/show/v0002700-93.

3 Konoryn I.M. KpumiHanbHO-TIpaBOBa XapaKTEPUCTHKA 3JIICHOI HEMOKOPH BMMOIraM aJMiHicTpalii ycTaHOBH
BUKOHaHHs nokapans (c1. 391 KK Ykpainu). /1yoaiune npaso, 2014, Ne 1 90-98.

4 Tlpo cynoBy NpaKTUKy B CIpaBax Npo 3JI0YMHH, TOB’S3aHi 3 MOPYIIEHHSIMH PEXUMY BiflOyBaHHS IOKapaHHS B
Mmicusx noz0aeneHHs Boii : noctaH. [Inenymy BepxoBHoro Cyay Ykpainu Ne 2 Bix 26 Gepe3. 1993 p. Bepxosna
Pana Yxpaian. URL: http://zakon. rada. gov. ua/laws/show/v0002700-93.
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BUMAAKY MOXYThb IPYHTYBAaTHUCA Ha CyO’€KTHMBHOMY CTaBJIEHHI NpEIACTaBHUKIB
aZMiHICTpaIll 0 HUX NOPYLIEHb BCTAHOBJICHOIO MOPSAKY BiIOYBaHHS MOKapaHHS
IpU 3aCTOCYBaHHI JUCUUIUTIHAPHUX CTATHEHb a00 Ha OCOOMCTOMY CTaBJIEHHI O
3aCyJIKEHOr0. 3aKOHOJJABCTBO HE HAJIA€ MEepPEeBaru OJAHOro MOPYIICHHS HaJ 1HIINM,
MpaBUJia PeKUMY BiJIOYBaHHS MTOKAPAHHS € IOPUANYHO PIBHOZHAYHUMHU, 1 TOMY BCI
NOPYUICHHSI PEXUMY TaKOXX MOBUHHI PO3IJISAATUCS SIK OJIHAKOBO CYCHUIBHO
IIKiIJIMBI aKTH TOBEIIHKHU 3aCyKEHUX», 98],

YcknanHioe kBamiQikaliio «31ICHOT HEMOKOPUY) TaKOXK 1CHyBaHHS y cT.133
KBK VYkpainu noHatTs «351iCHE TOPYILIEHHS BCTAHOBJICHOTO MOPSIIKY BiOyBaHHs
MOKapaHHA» Yy SKIM MICTUTbCS BHUYEPIHUN MEpeNiK TaKUX MOPYIIEHb, a caMe:
«BXXMBAHHS CIIUPTHUX HAMOIB, HAPKOTUYHHUX 3aCO01B, ICUXOTPOIHUX PEYOBHH ab0
iX aHaJOriB YW I1HIIUX OJyPMaHIOKYUX 3ac001B; BUTOTOBJICHHS, 30€piraHHs,
npua0aHHs, PO3MOBCIOKEHHS 1HIIMX 3a00pOHEHHMX TMIPEAMETIB, y4acThb Y
HAaCTUIBHMX a3apTHUX Ta 1HIIMX irpax 3 METOI0 3700yTTS MaTepiajabHOl UM IHIIOI
BUTOJIY; BUMHEHHSI IPIOHOTO XYJIIraHCTBa; CUCTEMATHUHE YXUJICHHS B1J JIIKyBaHHS
3aXBOPIOBaHb, 10 CTAHOBIIATH HEOE3MEKY I 30POB S iHIIMX 0CiO» 2.

Hampuknan, 1.M. KomoTyH BBakae, IO MiJ 4Yac YCTAHOBJIEHHS O3HAKU
(GIICHICTH» SIK OLIHHOTO MOHSTTS JJIsl 3JICHOI HETOKOPH MOKHA BHUKOPHCTOBYBAaTH
noj10%keHHs 1iei crarti, 93]°. Taky came mosuwiro miarpumye i B.1. Ocamumii , 159] 4.

A K.B. bonaapeBa BBaxkae, 110 II¢ pi3HI JISSHHS Ta HABOJUTH IIICTh
KpUTEPIiB iX pO3MEKyBaHHS, TOJIOBHUMH 3 SIKMX Ha HAIIy JYMKY €:

«1. Ct. 391 KK VYkpainu MicTUTh BKa3iBKy Ha JTUCHIUILTIHAPHY MPEIOIUILIIO,
aK OOOB’SI3KOBY O3HaKy OO ’€KTUBHOI CTOPOHH 3JIOYMHY, a CamMe BYHHEHHS
3aCy/PKEHUM TOPYUICHHS BHUMOT PEXHUMY TMPOTIrOM POKY Micis BiAOYTTA
JUCHUIUIIHAPHOTO CTSATHEHHS Y BUJI MEpPEBEJCHHS 0 MPUMIIIEHHS KaMepHOTro
Tunmy (OIMHOYHOI Kamepw) abo TMepeBeJieHHS Ha OIbII CYBOPHM PpPEXUM
B1I0OyBaHHS mMokapaHHsA, B Toi yac Ak y cT. 133 KBK VYkpainu BiacyTHs Taka
BKa3iBKa (KpUTEpiil BKa31BKU HA NUCLIMILIIHAPHY MPEIOIUIIIIO);

2. Ct. 133 KBK VYkpainu nepeadayae BU3HAHHS 37TICHUM TOTO MOPYIIECHHS
BCTAHOBJICHOTO TMOPAJKY BiAOyBaHHS TIOKapaHHs, SKE IOJSArae y BYMHEHHI
3aCyIP)KEHUM OJUHUYHOTO MOPYLICHHS PEKUMY 3 BUKIJIAJIEHOTO Y CTAaTTI MEPEiKY,
B Toi yac sik cT. 391 KK VYkpainu nependavae BUMHEHHS 3aCy/PKCHUM HE MEHIIIC
TPHOX MOPYIIEHb BUMOT PEXKUMY 32 SIKI BIH OyJe MiAJlaHuid HaWOUIbII CyBOPUM
3axo0JlaM JUCIUIUIIHAPHOTO BIUIMBY Ta BYMHEHHS MICIS iX BIAOYTTS IIE€ OJHOTO

! Open 10. B. KpumiHanbHa BiNOBiabHICTh 3a 3J1iCHY HEMOKOPY BMMOTAaM aJIMiHICTpallii BUIIPABHOI YCTAHOBH :
IM... KaHj. ropua. Hayk : 12.00.08. Xapkis, 2008. 210 c.

2 KpumiHanbHO-BUKOHABUMI Kojieke Ykpainu Bij 11 ceprnst 2003 p. Ioroc Vipainu. Ne 161. 2003. 29 ceprns.

3 Konoryn I.M. KpumiHaibHO-TIpaBOBa XapaKTEPUCTHKA 3JIICHOT HEMOKOPH BMMOTraM aJMiHiCTpalii ycTaHOBH
BUKOHaHHs nokapans (c1. 391 KK Ykpainu). /1yoniune npaso, 2014, Ne 1 90-98.

4 Ocamquwuii B. 1. 3nmounnu npoTn npasocyans : MoHorpadis. Kuis : Macnakos, 2018. 200 c.
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MOPYIICHHSI PEXKUMY, SIK€ 1 BHU3HAETHCS 3JICHOK HEMOKOPOI (KpHUTepin
CHUCTEMaTUYHOCTI JIOMYIIEHUX TOPYIIICHB);

3. BusHaHHs 10MyIIEHOTO 3aCy>KEHUM MOPYIICHHS 3]1ICHUM, BIAMOBITHO JI0
ct. 133 KBK Vkpainu, He sBI€TbCS 0OOB’SI3KOBOIO YMOBOK IPHUTATHEHHS
3aCyKEHOT0 JI0 KpUMIHAIBHOI BianoBigaibHOCTI 3a cT. 391 KK VYkpainu (kputepiit
3JICHOCTI MOPYINEHHS, K YMOBH NPHUTATHEHHS 10 BimnosimameHocTi)» , 110-111]'
BBaxkaeMo 111 KpuTepii TakMMu, IO 3acIyrOBYIOTh Ha yBary Ta MOXYTh OyTH
BUKOpUCTaH1 NpH KBamidikauii «3micHoi Henmokopw» y cT1.391 KK Vkpainu. [Ipote
JMCKYCIHHUM NMUTAHHSIM € KUIBKICTD MOMEPEHIX NOPYILIEHb BUMOT PEKUMY.

Sk 3a3nagae FO.B. Open, mo cr. 391 KK Vkpaium € HOpMow 3
OJIHOPA30BOI0  JIUCIMIUTIHAPHOK TMPEIOAMINIEI0, OCKIJIBKM B HIM  yMOBOIO
MPUTATHEHHSI 3aCy/KEHOTO JI0 KPUMIHAJIBHOI BIAMOBIIAIBHOCTI € OJHOPA30BE
MonepeHe 3aCTOCYBaHHS 0 HHOTO 3aXO01B JUCHUILTIHAPHOTO BILJIUBY, 10372

[Topy1iieHHs BUMOT peXUMY Y BUIJISJII HETTOKOPU HAOyBa€e 03HAK «3JICHOCTD» y
pa3i BUMHEHHS HEOIHOPA30BO TMOPYIIEHb, 3a sKi 0cola MiAIaBaach MEPESYCHIM Y
mucnosuii ¢r.391 KK VYkpainu IUCHMIUTIHAPDHUM CTATHEHHAM 1 CaM€ BUMHEHHS
OCTaHHBOTO 3a JIKOM, SIKIIIO HE MUHYJH CTPOKU JABHOCTI, € MiJICTaBOIO0 MPUTATHEHHS
0Cco0M 10 KpUMIHAIBHOI BIIMTOBIIAIBHOCTI 32 3a3HAYEHOIO CTATTEHO.

Tomy mo3unist O.MixiiHa, 0 10 KPUMIHAJIBHOI BiAMOBIIAJBHOCTI MOXKYTh
NPU3BECTH JUIIe TSKKI (rpy0Oi) MPOCTYNKH, OCKUIBKM BOHM TIOB’SI3aHI 3
HEMOKOPOI0 aJMIHICTpaIlii BUIIPABHOI YCTAaHOBU 1 3 MPOTHIIEI0 Yy 3A1MCHEHHI ii
¢ynxuii, c. 49-50] * namu BBaXkaeThCa HE 30BCiM IpaBUIILHOK. Lle 00yMOBIEHO
TUM, 110 (aKT BHU3HAUEHHS «3JICHOCTI» HEMOKOPU y TAaKOMYy BHUMAAKy Oynae
MOBHICTIO BIJIHECEHO Ha PO3CyJ OCOOU, YIOBHOBA)KEHO! HAKIaJaTH CTATHEHHS,
3aJeKaTu BiJl 11 0COOMCTOTO CTaBJICHHS A0 3aCyIKEHOTO.

Ax nmpaBuibHO 3a3Havyae B.M. TpyOHHMKOB, 110 JTyMKa JESIKHX BUCHHUX IPO
0COOJIMBO 3yXBaJMil XapakTep OCTAaHHBOI'O MOPYIIEHHS a00 HaBiTh OJHOTO 3
NOpPYIIEHb BUMOT PEKUMY € TOMHJIKOBOIO. Taki MipKyBaHHSI MUMOBOJII IPUBOJISATH
JI0 BUCHOBKY TPO TI€BHY BUHSATKOBICTh OCTAHHBOTO (TPETHOTO) MOPYIICHHS BUMOT
peXUMYy, TOMY IO 3JICHUM BBAXKAETHCA TUIBKM TaKe TOPYIICHHS, IO
0e3mocepe/THbO OB ’sA3aHE 3 OCOOJIMBO 3YyXBAJOK MOBEIIHKOI 3aCyJKEHOTO.
Axmo TpeTe TOpPYIICHHS BHMOT pPEXUMYy, BYHHEHE 3aCy/DKEHUM  TICII
JIBOPA30BOT0 3aCTOCYBAaHHS 3aXOJiB JUCIMIUTIHAPHOTO BIUIMBY 3a Taki X
NOpylUIeHHs, He OyJe MOB’si3aHe€ 3 OCOOJMBO 3yXBaJIOK MOro MOBEIIHKOIO, TO

! Bonnapesa K.B. 3nicHa HEMoKkopa BUMOTraM aJIMiHICTpallii yCTAHOBM BUKOHAHHS [IOKAPaHb: KPMMiHAILHO-NPABOBA
Ta KpUMiHAJIbHO-BUKOHABYA XapaKTePUCTHKA: JH. .. KaHA. ropua. Hayk. Kuis, 2018. 289 c.

2 Open 10. B. KpuminainbHa BifiNOBiJa/IbHICTE 3 3JIiCHY HETIOKOPY BUMOTAaM aJIMiHICTpallii BUIIPABHOT YCTAHOBH :
IM... KaHj. ropua. Hayk : 12.00.08. Xapkis, 2008. 210 c.

3 Muxnun A.M3MeHEHHsS B YTOJIOBHOM M UCIPABUTENBLHO-TPYI0BOM 3aKOHOAATENLCTBE Ykpaunckoii CCP (1982—
1984). K.: PMO MBJI YCCP, 1985. 60 c.
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CTaHE  HEMOXJMBHAM  TPHUTITHEHHS  3aCy/DKEHOTO 110  KPHUMIHAJIBHOI
BIJIMOBIIAJILHOCTI 3a 3JICHY HEMOKOPY 3aKOHHMM BHUMOTaM aaMiHiCTparlii
BUIMPABHOI yCTaHOBU. BuXomuTh, M0 3acCyKEHUU Oyne MpuTAraTucs A0
JUCHUILUTIHAPHOT BIAMOBIAAIBHOCTI HECKIHYEHHY KUIBKICTh pa3iB, MOKU BIH HE
BUMHUTH 3yXBaJie 3a CBOIM XapaKTEpPOM MOPYIICHHS BUMOI PEXUMY, 110 W J1acTh
IiJCTaBy JUIS IPUTATHEHHS MO0 10 KPMMIiHAIBHOT BiAmoBigansHocTi , 43] .

Ak BBakae F0.B. Opeun, 3;1icHa HEMOKOpa 3aKOHHUM BUMOTaM aJIMiHiCcTparii
BUTIPABHOI YCTAHOBU TMOBUHHA SBJISATH COOOIO MPOIIEC MPOTUIPABHOI MOBEIIHKU
3aCyKEHOTO, TIPH SKOMY TIOCIIOBHUN PO3BUTOK IMOMAIN 1 SBHIIl 3HAXOJIUTH CBIN
BUpa3 y HAKOMMMYEHH] NOPYIIEHb BCTAHOBJIEHOTO NOPSAAKY BiAOYBAaHHS MOKapaHHA,
K1 YTBOPIOIOTh HEMOKOPY 3aKOHHUM BHMOT'aM aJMIHICTpallii BUIPABHOI YCTaHOBU
1 MepepocTaHHl iX KUIBKOCTI B SIKICTh. TOMy 3JIICHOIO HEMOKOpPOIO, a OTXe, 1
KPUMIHAJIBHO KapaHUM JiSIHHAM, CJIiJl BBaKaTH BUMHEHHS 3aCY/KEHUM HEMOKOpHU
3aKOHHMM BHUMOTaM aJIMIHICTpallli BHIIPABHOI YCTAaHOBH, SIKIIO 3a aHAJOT14YHI
JISHHS, 10 [bOMY HEepeayBalid, O 3aCyKEHOTrO JBidl 3aKOHHO 1 OOTpYHTOBaHO
OyJIM BXKUTI 3aX0/11 AUCIMILIIHAPHOTO BILIUBY, 99-100]°.

[Tintpumye #oro 1 K.B. bonmapeBa, sika 3a3Hauae, mo g TOro MI00
BBa)KaTH HEMOKOPY 3aKOHHUM BUMoTram anmiHicTpaiili ¥YBII «3micHoto», moTpiOHe
HE OJIHOpa30Be ii BUMHEHHs, a CUCTeMaTH4yHEe. TOOTO 3JIICHICTh HEMOKOPH HE
O3Haya€ MPOCTY MOBTOPHICTh, a BKa3y€ Ha CUCTEMATUYHICTh JisSIHb 3aCYJXKEHOTO.
Ile nmo3BoJige iif CTBEp/XKYBaTH MPO HEOOXIAHICTh BUMHEHHS 3aCy/)KCHHM SK
MIHIMYM TPHOX HOPYIIEHb BCTAHOBJIECHOTO MOPSAJKY (BUMOT peXHUMY) BiOyBaHHs
MOKapaHHS 3a YMOBH, 1110 3a TIEPIIN JBa AISTHHSA 10 3aCY/HKEHOTO OYJIU 3aCTOCOBaHI
3aX0/I TUCHIUTLITIHAPHOTO BIUIUBY, 114-1 157°.

OTxe, OCHOBHHMM, Ha Hally JYMKY, IPU BU3HAHHI HEMOKOPHU «3JIICHOIO» Ma€
OyTu TOM (pakT, IO 0 3aCyJIKEHOTO MONEPEIHbO 3aCTOCOBYBAJIOCH CTATHEHHS Y
BUJII TEPEBEACHHS 10 MPUMIMIEHHS KaMEepHOro Tuiy (OJAMHOYHOI Kamepu) abo
Taky oco0y OyJio epeBe/IeHO Ha OUIbII CYBOPUM PEKUM BiIOyBaHHSI TTOKapaHHsI, a
HE SKach IEBHA KUIBKICTh MOMNEPEIHIX TMOpPYyIIeHb pexXumy. OCKUIbKH, SK
3aCBIIYy€ aHaji3 CyJOBOi MPAKTUKHU, TAKUX MOPYLIEHb DPEXKUMY MOXe OyTu
KUTBKAECHIT.

Tomy HenmpaBWIBLHUM, HAa Hally TyMKY, € BUKIAIEHHS JHIINE KUIBKOCTI
CTATHEHb ©0€3 BKa3iBKM Ha T€, YU 3aCTOCOBYBAJIOCh IO 3aCyIKEHOIO
JUCHUIUTIHAPHE CTATHEHHS y BU1 MOMIIIEHHS 10 MPUMIIIEHHS KaMEpPHOTO THUITY 1

! KpuminanbHo-BUKOHaBYEe NpaBo Ykpainu: [Tigpyd. Juis CTy. I0pHJ. CIEI[ialbHOCTEN BUIIMX HABY. 3aKianis / 3a
pexn. B.M. Tpyounukosa. X.: IIpaBo, 2001. 384 c.

2 Open 0. B. KpuminainbHa BilNOBIJa/IbHICTE 32 3JIiCHY HETIOKOPY BUMOTAaM aJIMiHICTpallii BUIIPABHOT YCTAHOBH :
IM... KaHJ. ropua. Hayk : 12.00.08. Xapkis, 2008. 210 c.

3 Bonyapesa K.B. 3iicHa Henmokopa BUMOTaM aJIMiHICTpallii yCTaHOBM BMKOHAHHS TTOKapaHb: KPUMiHAJIBHO-TIPABOBa
Ta KpUMiHATbHO-BUKOHABYA XapaKTePUCTHKA: JIH... KaH. ropua. Hayk. Kuis, 2018. 289 c.
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SKIIO TaK, TO y Ky nary. Hampuknan, y Bupoky BonoamMmupenbkoro paiioOHHOTO
cyny PiBaencbkoi obnacti Big 6 kBiTHS 2017 p. sskum OCOBA 1 3acymxkeHo 3a
ct.391 KK Vkpainu 30kpema, 3a3Hau€HO, MIO «BiIOyBaroUM IOKapaHHS B
[Tonuupkiii BumnpaBHil kosoHii Ne76 3 10.12.2014 p. 3acymxenuit OCOBA 1
JOMyCTUB 32 TPaBOMOPYIICHHS BUMOT PEXHUMY BiJIOyBaHHS MOKapaHHs, 3a WIO
MPUTATaBCS 10 AUCHUIUIIHAPHOI BiAmoBigansHOCTl. Tak 21.12.2016 p. OCOBA 1
Oyso mowmimieHo B okpeMy kamepy JI30 Ha 4ac mnpoBeleHHS CIIy>KOOBOTO
posciigysands He Oinbie 10 quis» . Y ganomy BUmaaKy ciijg KOHCTaTyBaTH, IO
CyJl He KOHKPETH3YyBaB, KOJIM caMe JI0 3aCyJKEHOTo OyJ0 3aCTOCOBAHO CTSTHEHHS
y BHJI1 TOMIIIEHHS JIO MPUMIIIEHHS KAMEPHOTO THUITY.

A Harnpukiaa, BUpOKOM BIHHUIIBKOTO MIChKOTO cyay BiHHHUIIBKOT 00JacTi
Bix 7 kBiTHA 2017 p. OCOBA 3 3acymxeno 3a c1.391 KK Vkpainu 3a Te, 1o
BiI0yBarOYM TMOKapaHHs BiH y nepiog 3 15.06.2015 p. mo 10.02.2017 p. 3a
MOPYIICHHS peXUMy BiIOyBaHHS TMOKapaHHs 13 pas3iB  mOpuTsAraBcs 70
JTUCITUTUIIHAPHOI BIAMOBIAANBHOCTI (3 HUX | momepemkeHHs, 7 moraH, 1 cyBopa
JoraHa, 3 pasu MoMmilascs A0 AUCHUIUTIHAPHOTO 130JsTOpa Ta 1 pa3 nepeBoauBCs
70 TPUMIIIEHHS KaMepHOro Tumy Ha cTpok 1 wmicaup 3 15.07.2016 p. mo
15.08.2016 p.). Ilicnst woro, 07.02.2017 p. BiH BIAKPUTO B KaTeropuuHii dopmi,
B1JIMOBUBCSI BUKOHYBATH 3aKOHHY BUMOTY B.O. HAUaJIbHUKA BIJIJICHHS COLIAJIbHO-
MICUXOJIOTTYHOT CTY’>K0H, a came MPUCTYIUTHU 0 PoOIT MO OJArOyCTPOIO MPHUIIETIO]
TEPUTOPIT BUIJIUICHHS COILIaIbHO-TICUXO0JIOTTYHOT city>k0u Ne 6 Binauipkoi BK Ne
86, 1m0 BKJIIOYAJI0O B ceOe MpUOMpaHHs CHIry, 3rigHO Tpadiky uepryBanb. Cyn
kBanmiikyBaB 1ii OCOBA 3 sk 37iCHY HENOKOpY 3aKOHHMM BHUMOTaM
aaMiHicTpalii yCTaHOBUM BUKOHaHHS MokKapanb’. Cyj MPaBUIBHO YiTKO 3a3HAYUB
JaTy Ta BHJ 3aCTOCOBAHOTO CTATHEHHS caMe€ y BHUJAI TPUMaHHS 3aCy/PKEHOTO
MPUMIILICHH] KaMEPHOTO TUITY, SIK HEOOX1HY YMOBY «3J1ICHOT HEIIOKOPH.

[lincymoByrOUM BUKJIAQJCHE, CJiJ 3pOOMTH BHCHOBOK, IO MiJ Yac
KBami(ikaiii 3JI0YMHIB, O3HAKOK CKIAJIB SIKUX € <«3JICHICThY», IOTPIOHO
3aCTOCOBYBaTH IIpaBHJIa KPUMIHAJIBHO-IPABOBOI KBaui(ikaiii, 110 BHUPOOIIEHI
TEOpI€I0 KPUMIHAJIBHOTO MpaBa Ta MpakTukoio. OHak, CiiJl KOHCTaTyBaTH, IIO
aHaJ3 BUPOKIB CyZly 13 3aCTOCYBAaHHS CTaTel IIOJO0 3JIOYMHIB, O3HAKOIO CKJIAIIB
SIKUX € «3JTICHICTBY» CBITYUTH PO HEOJHO3ZHAYHE 3aCTOCYBAaHHS TaKUX HOPM. Tomy
BUpIIIAJIbHE 3HAYEHHS MAa€ BpPAaXyBaHHS CYJOM HE TUIbKH 00’ €KTHUBHOTrO ((akt
BUMHEHHS TIEBHOI IPOTUIPABHO1 MOBEAIHKH), a 1 CyO’ €KTUBHOTO (HAMOJIETIUBICTD,
3aB3STICTh Y 3/11MICHEHHI CBO€ET MPOTUIPABHOI MOBEIIHKU) KPUTEPIiB.

! Bupox Bosoaumupenbkoro paifonHoro cyny Pienenchkoi obmacti y cripasi Ne 556/38/17 Bin 06.04.2017. URL:
http://reyestr.court.gov.ua/Review/65819689.
2 Bupok Binnuubkoro micbkoro cyay Binnuubkoi obnacti y cnpasi Ne 127/4237/17 sim 07.04.2017. URL:
http://reyestr.court.gov.ua/Review/65852402.



http://reyestr.court.gov.ua/Review/65819689
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2.3. OkpeMi NUTaHHS YAOCKOHAJEHHSI KPMMIiHAJIbHO-NPABOBUX HOPM,
SIKi MiCTATH NOHATTSH 3JiCHOCTI

besnepeuno, 1110 po3mIsSIHYTI y HONEPEIHIX MIPO3/IIax MpodJIeMu BUSHAYCHHS
MOHATTS «3JIICHOCTD Ta KBasiiKaIli 3JI04MHIB, CKJIQJOBOIO JUCIO3MINI SKUX € IeH
TEpMIH, CBiIYaTh MPO Te, IO YWHHE BITUYM3HSIHE KPHUMIHAJIBHE 3aKOHO/ABCTBO
notpedye po3poOKH ONTUMAIBHUX HUBIXIB YIOCKOHAICHHS 3 PO3IVISIAHOTO MUTAHHS.
ToMy JIOTIYHUM €, IO 3aBEPIIATHHUM €TarlOM HAIIOTO JIOCIIKEHHS MMOBHHHO OyTH
(bopMyITIOBaHHS KOHKPETHUX TMPOMO3UITIA MIOA0 yAocKOoHaineHHs Tux crareit KK
VYKpaiHu, 010 MICTSTh «3JIICHICT» Y CBOEMY CKJIaJ.

Jlns toro, moO Taki Mpomo3ulli Oyjau CIyIIHUMU, BOHU IOBUHHI OyTH
HaJIEKHUM YMHOM OOIPYHTOBAHi, CIUPATUCh HA MO3MI] 1HIIUX BUCHHUX Ta CJII4YO-
CyIOBY TpPAKTUKYy, TOMYy JJsi OUIbII BHAJOro iX HampalloBaHHd OyaeMo
3BEPTATHCh, 30KpEMa, 1 O AYMOK HAyKOBIIIB CTOCOBHO BJIOCKOHAJICHHS CTaTeH
Oco6muBoi yactuan KK Ykpainu, 1mo MicTATh TOHSTTS «3TICHICTh.

HaliBaxmuBIIIUM THUTAaHHAM, SKE€ CIIIJI PO3B’S3aTH y IIbOMY KOHTEKCTI, €
MUTaHHS JOIUILHOCTI ICHYBaHHS TEPMIHIB, TIOXITHUX B TOHSTTS «3JIICHICTH» Y
mucno3uuisx HopMm KK Ykpainu, ne Bonu nependadeni y KOCTI KOHCTPYKTHUBHOI
O3HaKH.

Tak, crocoBHO cT.164 Ta cr. 165 KK VYkpainm C.M. MoOpo3t0K BHUCIOBHUB
MPOMO3UILI0, MO0 X 00’€HAHHS y OJHY HOPMY Ta BHKJIIOUEHHS «3IICHOCTI» 3
TEKCTY HOBOCTBOPEHOI CTarTi. BiH TpONOHYe BUKIACTH 1i JUCIO3HUIII0 Y
HACTYITHOMY BUTJISIIL: «YXWJICHHS BiJl CIUIATA BCTAHOBJICHUX DILICHHSAM CYIy KOIITIB
Ha YTpUMaHHA JITeH, HEMpale3qaTHUX CHHA, JHOYKH, OAaThKIB», OOIPYHTOBYIOUH II€
TUM, 10 «3JICHICTBY, SIK OIIIHOYHA O3HaKa, Ma€ JIy’Ke HEKOHKPETHHUH 3MICT, a TOMY
CKJIaJIHA JUIsl MPaBO3aCTOCYBAHHA |, 16]'. 3 Takoro MPOTIO3UIIIEI0 HAYKOBIl MOYKHA
MNOTOAUTHUCH JIUILIE YACTKOBO.

Y yacTuHI BUKIIOYEHHSI TOHATTS «3JIICHOCTI» 3 Takoi (OpMH BUMHEHHS
37104MHIB, niependadenux cr.164 ta 165 KK VYkpainu ik «yXuiaeHHs Bij CILIaTH»
MU IJIKOM 3TOJIHI, OCKUTBKH BUKOPUCTAHHS ITi€1 OIIIHOYHOT O3HAKH JIUIIIE CTBOPIOE
TPYJHOILI y MPaBO3aCTOCYBaHHI Ta MOXe€ OyTH OOIPYHTOBAHO JIMIIE €MOILINHUM
3a0apBJICHHAM TE€KCTY KPUMIHAJIBHOTO 3aKOHY.

Kpim Toro, six mpaBuibHO 3a3Hayae O.M. TwuumnHa, MmO «OUIBIIICT
HECYMJIIHHMX OaTbKiB IMOCTYIalOTh HACTYITHUM YHHOM: OJHMH pa3 B JCEKUIbKa
MICAINIB CIUIAYyIOTh JOCHTHh HE3HauHy cyMmy. [Ipu 11bOoMy y NpaBOOXOPOHHHX
OpraHiB BIJCYTHI MiJICTaBU JJsl TNPUTATHEHHS OOpKHHMKA [0 KpPUMIHAIBHOI

! Moposiok C.M. KpuminanbHO-IpaBoBa XapaKTEPUCTHKA 3J0YMHIB MPOTH iHTEPECIB CiM'T Ta mijoniuHmx
(ct.cT. 164-169 KK Vkpainn): aBroped. nu... kaHa. topud. Hayk : 12.00.08.; Han. akan. Hayk Ykpainu, IH-T
nepkaBu i mpasa iM. B. M. Koperskoro. K., 2012. 18 c.
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BiAnoBigansHOCTI» . Lle 00yMOBJIEHO TUM, IO «3IICHICTEY YXUIEHHS OB I3Y€ThCA i3
YTBOPEHHSIM CYMH CYKYIIHOI 3a00proBaHocTi. Taka cuTyallis NpU3BOAUTH TaKOX JI0
HEOOIPYHTOBAHOTO BUIMPABIAHHS OOPYKHUKIB CyIaMH P13HUX 1HCTAHIIIH.

Hanpuxknan, sk BuruBae 3 [loctanoBu BepxoBHoro Cyny y ckiiaji KoJierii
cynnis Kacauiiinoro xpuminamsHOro cyay Bix 24 mumas 2018 p.2, ocoby Oyino
BUIPABJIAHO 32 HACTYIMHUX OOCTABUH:

«BianoBigHO 10 0OBUMHYBaueHHS 0co0a, MalO4yd JOXOAM BiJ HEOQIIHHOTO
3apo0ITKy, YXWISBCS BIJ CIUIATH KOIWITIB HA YyTPUMaHHS MOiTeH, y po3mipi
BCTAQHOBJICHOMY DPILIEHHSM CYAy, 1HIIOI MaTepiaJbHOl JOMOMOTM HE HaJaBaB,
HAaBMHUCHO HE MpalEBIAIITOBYBaBCs, HA OOJIK y LEHTP1 3alHITOCTI HACETICHHS HE
CTaB, 1110 PU3BEJIO JI0 YTBOPEHHS 3a00proBaHOCTI CTaHOM Ha KBiTeHb 2016 p. Ha
3arajibHy cymy 36 161,24 rpa. Bupokom cyay ocoOy 0yJsio BUBHAHO HEBUHYBAaTUM
y TIpeI'sIBJICHOMY OOBHMHYBAY€HHI 32 BUYMHEHHS 3JI0UMHY, rependadeHoro 4. 1 cr. 164
KK Vkpainu, 1 BunpaBiano y 3B's3Ky 3 BIICYTHICTIO B HOTO JIAX CKJIAy 3JIOUHMHY.
Cyn mepioi iHCTaHIIT 3a3HA4MB, 1[0 OOBMHYBAUYE€HUN MEPIOJUYHO HAJABaB 1HIILY
MaTepiaJbHy JONOMOTY Ha YTPUMaHHS JITEH, IPpHU IIbOMY OCTaHHINW MOKa3aB, II0
37IICHO HE YXWJISETHCSA BIN CIUIATH aJTIMEHTIB, OCKUIBKM HE MaB 00'€KTHBHOI
MOXJIMBOCTI TIpaIeBJIalITyBaTUCh, IO 1 € €IMHOIO IM1ICTaBOIO, BHACIIJIOK SKO1 BIH
HE CIUTauyBaB aJIMEHTH Y MOBHOMY 00CS31 B 1HKpUMIHOBAaHHU TepioJ. A HaJaHI
IPOKYPOPOM JIOKa3u B OOIPYHTYBAHHS MPEI'dBICHOI0 OOBMHYBAay€HHS B iX
CYKYIHOCTI CBiI4aTh MPO iX HEJOCTATHICTh TA y B3aEMO3B'SA3KY HE JAIOTh I11JICTAB
JUI BU3HAHHS OOBMHYBAa4€HOT'O BUHYBAaTHUM Yy BUMHEHHI 3JI0UYMHY MepeadadyeHoro
4.1 c1.164 KK Ykpainu. Anensmiiiauii cya moroauBcs 3 BUCHOBKaMHU Cyay HepLIoi
1HCTaHII], IO YXWJIEHHS BiJ CIUIAaTH aliMEHTIB Ha YTPUMaHHS IiTel 3 OOKy
0OBHHYBa4eHOT'O TMEBHOIO MIPOIO Majo Micile, aje BOHO HE MOke OyTH BHU3HAHE
3JIICHUM 3 OTJISIy Ha MPaBOBI MPHUITUCH, 110 MICTAThCA y cT.164 KK Ykpainu.

I nmume BepxoBHuit Cyn ckacyBaB yXBaldy CyAy amnessiiiiHol 1HCTaHIIIT
BIJIHOCHO BHUIIPABJAHOTO 1 TMPU3HAYMB HOBUU PO3IISAA y CYAl amnessiiiHoi
iHCTAaHLID .

3 mporo mpuBoAy ciaymHuMU € ayMmku I1.0. ®iminmoBa, mo y 3B’S3Ky 3
HASIBHICTIO O3HAKH 3JIICHOCTI Y JUCHO3HUIII CTaTTI MOBAa MOXE WTH JIMILE PO BUHY
y (opmi mpsMoro ymmucily, KOJU BUHHUH YCBIIOMJIIOE MPOTHIPABHICTH CBOET

! Tuuuna O.M. AkTyanbHi 3acaiy HPUTATHEHHA 10 KPMMIHAIBHOI BiINOBiNAaJAbHOCTI 3a YXWICHHS BiJl CILIATH
ayiMeHTiB Ha yTpuManHs aiteit. URL:

2 Tloctanosa Bepxosnoro Cyy y cknazi koserii cyiis Kacauilinoro kpuminansHoro cyny Bix 24.07.2018. URL:
http://www.reyestr.court.gov.ua/Review/75528751.

3 Bepxosuuii Cyj1 Haraias, IO CJIiJl PO3yMiTH Mijl 3JICHMM YXHJIEHHSM BiJl CIIATH KOIUTIB HA yTPUMAHHS JHTEH.

VYxpainceke npaso Big 31.07.2018. URL: https://ukrainepravo.com/law-practice/practice_court/vs-nagadav-shcho-
slid-rozumity-pid-zlisnym-ukhylennyam-vid-splaty-koshtiv-na-utrymannya-ditey/



http://www.reyestr.court.gov.ua/Review/75528751
https://ukrainepravo.com/law-practice/practice_court/vs-nagadav-shcho-slid-rozumity-pid-zlisnym-ukhylennyam-vid-splaty-koshtiv-na-utrymannya-ditey/
https://ukrainepravo.com/law-practice/practice_court/vs-nagadav-shcho-slid-rozumity-pid-zlisnym-ukhylennyam-vid-splaty-koshtiv-na-utrymannya-ditey/

151

Oe3misILHOCTI 1 Oakae Tak BUMHATH i Hamami, 258]', a takox O.M. I'opoaHOBOI,
fAKa 3a3Hayae, 110 y ETHUMOJIOTIYHOMY CEHCl CJIOBO «3JIICHUW» O3HAdae 0co0y
HAIMlOBHEHY 3JIMX YMHCIIB, @ ¥ BY3bKOMY — CHUCTEMAaTHYHE yXWJICHHS BiJl CIUIATH
amiMentiB, 51]°. Tomy, SKIIO 3aMiHMTH <G3IiCHE YXWJICHHS» Ha «yMHCHE
YXWJICHHS», CYTHICTh [iSIHHS HE 3MIHUTBHCSA, OCKUIBKM BHU3HAYAJIBHOI A
MPUTATHEHHS JI0 KPUMIHAJIBHOI BIAMOBIJATBHOCTI 3aJMIIAETHCS PO3MIp KOIITIB,
10 CYKYTHO CKJIaJa€ CyMy BHUILIAT 32 TPH MICSIIl BIAMOBIIHUX TIATEXKIB.

[Iponos:xyroun anani3 npomnosuuii C.M. Mopo3ioka, 3a3Ha4uMo, 1110 3 TOJIs
30py HAyKOBIISl BUTAJIM HACHIJKM TAKOTO YXHWJICHHS, IO POOUTH JaHy CTaTTIO
HAJMIPHO PENPECUBHOI0, OCKUIBKM 3a IMPOMOHOBAHOI HUM pelakiii Oop>KHUKa
MOXHa TPUTITHYTH 32 OJHOPA30BY HEBUIUIATY ajliMEHTIB. ToMy MO0 LBOTO
NMUTaHHS OUIbII BIPHOI BBaxaeThbcsa Tmpono3uiliss [. Amomiét sika, 30Kpema,
3a3Haya€e, W0 «BBOASYM AJMIHICTPATUBHY BIAMOBIAAJIBHICTh 3a HECIIATY
aliMeHTIB, BapTo Oyio O BHecTH 3MiHM A0 cT. 164 KK VYkpainu 1 Bce x Taku
JOTPUMATHUCS CHIBBIIHOIIEHHS aJMIHICTPATHBHOI Ta KpHMiHAJIbHOI
BIJIMTOBIIAJIbHOCT1, BCTAHOBUBIIH ISl KPUMIHAIBHOI — IIICTh MICSINB YXUJICHHS, a
I aAMIHICTPaTUBHOI — TPy Micsii», 64]°. IIpo 10 npo6aeMy HECIIBPO3MiIPHOCTI
MU 3a3Ha4alld y TONEPEAHLOMY MiAPO3/LII.

Takoxx 3 mpomonoBaHoi C.I. Mopo3rwokoM penakiili BUIUIMBAE, IO Taka
dbopmMa BUYMHEHHS 3JIOYMHY, SK «yXWIEHHA BIJ yTPUMaHHS» MIAJIArae
nekpumiHaiizamii. [IpoTe My He 3rojiHI 3 TaKOK IMPOMO3HUINEID, OCKUIBKU Taka
(dbopMa BUMHEHHS 3JI0YMHHOTO JIISIHHA 1CHY€E, IPOCTO BIACYTHI (DaKTHU 3aCyIKEHHS
BUHHHMX OCI0O 3a Taki JiSIHHS BHACJIiJIOK, 30KpeMa, 1 TPYIHOIIIB, 10 BUHUKAIOTH
IpU BCTAHOBJIEHHI O3HaK 3JIICHOCTI B YXWJIEHHI OaThKiB BiJl YTPUMAaHHS JITEH.
ToMy «3micHICTB» Oa)kaHO BHUKIIOUUTH 3 1€l (HOpMH BYMHEHHS 3JI0YUHY,
nependoadyeHoro ct.164 KK Ykpainu, a KpuMiHaabHy BiJNOBIAQIBHICT OB’ S3aTH
13 HaCTaHHSAM TSDKKUX HACIIJKIB JJIsI 3J0POB’S JUTUHU BHACHIIOK YXWJICHHS BiJl
yTPUMaHHS.

[ToBepratouucey m0 mnpomo3uilii momo o6’egHanHs cT.164 Ta 165 KK
VYkpainu, To Taky X mporosuiiro BucioBuB 1 A.M. baGenko. IIpu mpomy BiH
BiJI3HAYMB, IO 3a3HAYEHI MUTAHHS 3aCIyTOBYIOTh Ha OUIBIN ACTAJILHUIA aHami3 1
noTpeOyIOTh ypaxyBaHHS i 4ac YJOCKOHAJICHHS BITYM3HSIHOTO KPHUMIHAIBHOTO

! Owmunmnos IL.A. YrojoBHas OTBETCTBEHHOCTh 3a 3JI0CTHOE YKJIOHEHHE OT MCIIOJHEHHS OOS3aHHOCTEIH,

OMpPEICICHHBIX  3aKOHOAATEIBCTBOM P® 0 HEKOMMEPYECKMX OpraHM3alysAX, BBIMOJHSAIOIINX  (DYHKIHH
WHOCTpaHHOTO areHTa. Matters of Russian and International Law. 2017, Vol. 7, Is. 7A. P. 250-262. URL:
http://publishing-vak.ru/file/archive-law-2017-7/22-filippov.pdf

2 Topoanosa O.H. 3110cTHOE yKIOHEHHE OT YILIATHl aATUMEHTOB. Mcmopuueckue, urocockue, nosumuueckue u
opuouyeckue HAayKu, KyJabmypojoeus u uckyccmeogeoenue. Bonpocvl meopuu u npaxmuxu. TamboB: I'pamora,
2011. Ne 7 (13): B 3-x u. Y. III. C. 49-52. URL: www.gramota.net/materials/3/2011/7-3/12.html

3 Amomiii 1. IlocwieHHS  BiANOBiZaABHOCTI  3a  yXWIeHHs Big  cmwiard  amiMentis. URL:
http://ena.lp.edu.ua:8080/bitstream/ntb/44657/2/2018n894 Issue 18 Apopii I-Intensification of responsibility 60-

67.pdf.



http://publishing-vak.ru/file/archive-law-2017-7/22-filippov.pdf
http://ena.lp.edu.ua:8080/bitstream/ntb/44657/2/2018n894_Issue_18_Apopii_I-Intensification_of_responsibility_60-67.pdf
http://ena.lp.edu.ua:8080/bitstream/ntb/44657/2/2018n894_Issue_18_Apopii_I-Intensification_of_responsibility_60-67.pdf
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3aKOHO/IaBCTBA, OCKIIBKHU 3 TMOJIOKEHb CIMEMHOTO 3aKOHOJIaBCTBAa YKpaiHU TaKOX
BUIUIMBAE; TO-TIEpIIe, M0 CIMEHHI BIJHOCHMHM Ta JIUTUHCTBO € OKPEMUMH —
BXUJIMBUMHM ~ CYCHUIBHMMHM  BIIHOCMHAMH, TMO-Apyre, JIIOYUM  CIMEWHUM
3aKOHOJIaBCTBOM IIPaBO Ha MartepiajibHe 3a0e3rnedeHHsl mepeadadyeHo g OUIbII
IIMPOKOTO KoJia Cy0 €KTiB ciMeliHuX BigHocuH , 23]!. ToMy y cBOeMy IOCITiIKEHH]
MU HE OyJ1eMO 3ariau0JII0BaTUCh Y MOLIYK HUISIXIB JJIs1 BUPIIIEHHS I[bOTO MUTAHHS,
OCKIIBKM BOHO MpSMHM YHHOM HE BIUIMBA€ Ha pO3B’A3aHHS MpoOJIeMu
JOLUTBHOCTI BUKOPUCTAHHS MOHATTS «3JIICHOCTI» Y TEKCTI KpUMIHAIBHOTO 3aKOHY.

o crocyetnes c¢1.166 KK, To sk npaBuibHO 3a3Havae 1.1 JIuTBuH, TepMmin
«3JIiICHE HEBUKOHAHHS» Y [l HOpMI Yepe3 CBOIO 3aKOHOJaBUy HEBU3HAYCHICTh Ha
MPaKTHUIl BUKJIMKAE HU3KY MpoOJieM Iijl 4ac 3[1MCHEHHS KpUMiHAJIbLHO-IIPaBOBOI
kBaji(ikallii 1 TOMy BiH BBaXKae, 110 «BapTO YTOYHUTH, 1110 caMe JISKUTh B OCHOBI
BM3HAYEHHS NOHATTS «3JicHICTE», 110]2. IIpore, Ak MM 3’sCyBanu y HOIEPEIHIX
MIPO3/1Jax, HIXTO 3 IMpOaHaII30BaHUX aBTOPIB HE HAJaB YITKOTO BHU3HAYCHHS
«3IIICHOCTI» y LiH CTaTTI.

Tomy mu Takox minrpumyemo nosuuiro C.M. Mopo3ioka CTOCOBHO TOTO,
IO CHiJ B3arajl BiIMOBUTHCS BIiJl MOHSTTS «3JICHOCT» y Il HOpMI, 30KpeMa
yepe3 HOro HEKOHKPETHUM 3MICT; OKPIM TOT0, Y HhOMY HEMa€e MOTpeOU, OCKUIbKU
KPUMIHOYTBOPIOIOUOIO 03HAKOIO Y CKJIaJIl 3JI0YMHY, TiepeadadeHomy cT. 166 KK, €
TSXKKI HACHIAKA. X CpUUYMHEHHs Hajinse 1ie JTisHHS (HenpaBOMipHY MOBEIiHKY)
O3HAKOIO CyCHiabHOI HeOesneynocti, 109-110]°. IlpumiinarTs Takoi mno3uUmii
HAJaCTh OUIBII YITKOTO Ta BU3ZHAYEHOTO 3MICTY TEKCTY KPUMIHAJIBLHOTO 3aKOHY Ta
yCYHE JTUCKYCII0 3 NMUTaHHS, Y MOKHa KBamidikyBatu 3a cT.166 KK VYkpainu
OJIHOPA30BE€ HEBHKOHAHHSA O0OB’SA3KIB MO JOTJISAY 3a AUTHUHOIO, IO CIIPHUYMHUIIO
TSDKK1 HACJIJIKY JIJIS1 i1 37I0POB 1.

Kpaie 1onoBHUTH 00’€KTUBHY CTOPOHY LOTO 3JI0YMHY TaKUM CIOCOOOM
HOT0 BYMHEHHS SIK «HEHAJIEKHE BHKOHAHHS OOOB’A3KIBY», K MPOMOHYIOThH
O.I. Benosa, 98-99]* ta JI.I1. €BreeBa, 2297°.

! Babenko A.M. [leski mpoGiemMn BU3HAYEHHs 00’ €KTMBHUX O3HAK 3JIOUMHIB YyXWJIEHHS BiJ| CIUIATH aJliIMEHTIB Ha
ytpuManHs gited (ct. 164 KK Ykpainu) Ta yXusieHHS BijJ CIUTaTH KOINTIB HA YTPUMaHHS HeTpare3aTHUX O0aThKiB
(ct. 165 KK Ykpainn). ITlieoennoyxpaincokui npasuuqui vaconu2015. Ne2. C.21-24.

2 JInteuH LI. O6’€KTHBHI 03HAKH 37iCHOTO HEBUKOHAHHS 00OBS3KIB 10 JOIIISALY 3a JUTHHOK abo 3a 0c000¥0, MI0J0
SIKO1 BCTAHOBJICHA OITiKa 4M TiKIyBaHHI. Hayxosuili gicnux nyboaiunozo ma npusammuozo npasa, 2016, Bumyck 6.
Tom 2. 108-113.

3 Mopostok C.M. KpuMiHaIbHO-ITPaBOBa XapaKTEPUCTHKA 3I0YMHIB MPOTH iHTEpECiB ciM’i Ta MiZOMmiuHMX (CT.CT.
164-169 KK Ykpainu): mu... kaun. ropun. Hayk: cren. 12.00.08. In-tT nepxasu i npasa im. B.M. Kopenskoro HAH
Vkpainu. K., 2012. 205 c.

4 Benopa O.1. KpuMiHaIEHO-TIPABOBA XapaKTEPUCTHKA CHCTEMH 3IIOYHHIB IPOTH CiM’i Ta HENOBHONITHIX: IH... KaH[,
1opua. Hayk. Xapkis, 2006. 184 c.

5> €sreesa [1.I1. OcobnuBocTi 06’ €KTHBHOT CTOPOHH 3JIICHOIO HEBMKOHAHHS 0OOB’A3KiB 0 JOIIISLY 3a AUTUHOI abo
3a 0c00010, 1110/10 SIKOT BCTAaHOBIJICHA omika 4u mikiayBaHHs (cT. 166 KK Ykpaiun). Bicnuk Acoyiayii kpuminanisnoeo
npasa Yxpainu, 2016, Ne 1 224-240.



153

[Ipu mwomy JI.II. €BTeeBa HE MATPUMYE TMO3UINIO MIOA0 BUKIIOYCHHS
«3micHOCTI» 3 TekeTy cT.166 KK Ykpainu, ockibKu «3HaU€HHS 03HAKU 3J1ICHOCTI €
MOKa3HUKOM CTaBJICHHsI 0AaThKIB, OIMIKYHIB Ta MIKIyBaJbHUKIB 10 CBOIX 000OB’S3KiB
1 TOMy BHpaXa€ CYyCHIJIbHY HEOE3IMeUHICTh CaMOro MJissHHS. TakuM YHWHOM,
BUKJIIOYAIOTHCA BUIAJIKM TPUTATHEHHS 3a3HAYeHUX OcCi0 10 KpUMIHAJIBHOI
BIJIMOBIAIBHOCTI 32 CUTyaTHUBHE, OJJHOPA30B€ HEBUKOHAHHS HUMHU OOOB’SI3KIB MO
JOTIISAMY 33 YMOBH, SIKIIO 3arajloM BOHM HAJIGKHO iX BUKOHYIOTB» , 231]'. TIpote
BU3HAYAIBHUM JJIS1 I[BOTO 3JI0OYMHY € caMe (PaKT COPUYMHEHHS AUTHHI TSHKKHX
HACJIJIKIB, a TOM (akT, IKUM OyJI0 CTaBJICHHs OAaThKIB UM MIKIYBAJIbHUKIB 10 CBOIX
000B’s13K1B, MOKE€ BIUIMHYTH JIMILIE HA CTYIMIHb BUHH 1, Y CBOIO 4Yepry, Ha po3Mip
MPU3HAYEHOTO MOKapaHHS.

[Ilo crocyetrbcst ¢1.389-2 KK Vkpainu, TO MU MOBHICTIO MiJATPUMYEMO
MO3UIIiI0 ['0JIOBHOTO HayKOBO-€KCIIEPTHOTO yIpaBiliHHSA Anapary BepxoBHoi Panu
Vkpainu, (axiBii micias 3A1MCHEHHS aHalli3y 3aKOHOMPOEKTY, IO IMPOIOHYBaB
3a3Hau4€Hy HOpPMY JIMIIUIM BUCHOBKY, IO 3aCTOCYBaHHS KpPUMIHAJIBHOTO
MOKapaHHs 3a YXWJIEHHS BiJl BiIOYBaHHS aJMIHICTPAaTHUBHOIO CTSATHEHHS € SIBHO
HaJMIpHUM (TUM OUIBII, IO B MPOEKTI 3a BIANOBIAHE MISHHS Mependavyaerbes
JUIIe TOKapaHHS B BUIJISAAl 1Mo30aBiaeHHsS Boi). JlisTHHS, SK€ IPOMOHYETHCS
KPUMIHAII3YBaTH y AAHOMY BHUIAJKY, 32 CBOIM XapaKTEpPOM HE MOKE BBAXKATHCH
CYCIUJILHO HEOE3MEUHUM, a OT)KE HE BIJIMOBIAAE TUM 3arajibHUM O3HAKaM 3JI0YUHY,
ki chopmynboBani y ctarTi 11 KK. B sikocTi 3aco0y mpaBOBOTo pearyBaHHs Ha 1€
JUSHHS IIJTKOM JIOCTaTHIM Oyjo © HakJIageHHS HOBOTO aJMIHICTPATUBHOTO
CTSATHEHHS, TMependadeHoro B 3alpONOHOBaHIM y MPOEKTI HOBiM crarti 183-2
KYnAIT?. Kpim Toro, KouctpyKiiis Hopmu crarti 389-2 KK Vkpainu i3 HasBHICTIO
aJIMiHICTPAaTUBHOI MPEIOIUIIIT MPSMO CYNEPEUNUTh MOr0 KOHLENTYaIbHUM 3acajiaMm,
OJIHIEIO 3 SIKUX € 3aJieKJIapoBaHa B1JIMOBa 3aKOHOJABIIS BiJ MPAKTUKHU MOOYI0BU
HOPM 13 TaKOK MPEIOJIUIIIEI0, K YMOBU HPUTATHEHHS OCOOM 10 KpHUMIHAJIBHOI
BianoBigansHOCTI. 3a KK VYkpainu 1960 p. me npu3Boauiao 10 KpUMIHAIBLHOTO
nepeciiayBaHHsa oci0 3a JesKl aJMIHICTPAaTHBHI MPOCTYNKUA IPHU MOBTOPHOMY iX
BYMHEHHI, 1[0 B CBOIO Yepry MPU3BOAUIO 10 HEBUIPABAAHOI KpHUMiHATI3aIli
MIEBHOT YACTHHM JisHL>. Y JaHOMY BHUINAIKy MOYKHA TOBOPHTH, IO 3aKOHOABELIb
NOPYIIMB MPHUHIMI €KOHOMIl KPUMIHAIBHOI pemnpecii, BIAMNOBIAHO A0 SKOTO i3

! €preepa J1.I1. Oco6nuBOCTI 06’ €KTUBHOT CTOPOHH 31iCHOTO HEBUKOHAHHSA 000B’A3KiB 10 JOTTIAY 32 JUTHHOK 260
3a 0c00010, MO0 SKOI BCTAHOBJICHA OIlika 9 mikimyBaHHs (cT. 166 KK Vkpaian). Bichuk Acoyiayii kpuminaibrhoeo
npasa Yxpainu, 2016, Ne 1 224-240.

2 BucHoBOoK ['0JIOBHOTO HayKOBO-EKCIIEPTHOTO YIpaBinus Anapary Bepxosroi Pagu Vipainu na Ilpoekt 3akony
PO BHECEHHS 3MiH J0 JIESIKMX 3aKOHOJABUMX aKTiB YKpaiHM IOJ0 CTBOPEHHS EKOHOMIYHHUX IEpeyMOB IS
NOCWJICHHS 3aXMCTy TMpaBa JUTHHM Ha HajexHe yrpumanus Ne2414-VIII sin 15.05.2018. URL:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=63899

3 TlosicHoBanbHA 3amMcka 10 TpPOekTy 3akoHy Ykpainu "TIpo BHECEHHS 3MiH JI0 JIESKMX 3aKOHOJABUMX aKTiB
VYipaian"(moxo BuiayueHHs crarti 391 KpuminambHoro koapekcy Ykpainm) Ne 9228 Bim 19.10.2018 p. URL:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?id=&pf3511=64842



https://zakon.rada.gov.ua/go/2414-VIII
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=63899
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?id=&pf3511=64842
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3arajibHO1 Macu NPOTHUIPABHUX isiHb 10 cepu KPUMIHAIBHO KapaHUX CHIij
BIJHOCUTU JIMIIE Ti 3 HUX, IO MAarOTh, 30KpeMa, BHCOKY CTYMiHb CYCHIJIbHOI
HeOe3MeKkn Ta TpyOoO MOPYHIyIOTh MyOiuHI ab0 TpUBaTHI MpaBa Ta IHTEPECH,
c.22]'. Kpim TOro, icHyBaHHS JaHOI CTaTTi HE BiAOBIiZA€ TAKOMY IPHHIMITY
noOyI0BH KPUMIHAJIBHOTO 3aKOHY, SIK OOTPYHTOBAHICTh KpUMiHaJ13a1lli, OCKUIbKU
€IMHOIO TI1JICTABOIO0 KpUMIiHAJI3aIli JMisSHh € BIAMOBIIHUI CTYMiHb 1 XapakTep ix
CYCHIJIbHOT HEOE3MEeKH, KN XapaKTEePU3YEThCS iXHBOKO 37aTHICTIO 3aIOj1I0BaTH
00’€KTaM KpUMIHAJIbHO-TIPABOBOI OXOPOHU ICTOTHY, @ HE OyAb-SKY 1HIIY, IIKOIY,
¢.8]?. ToMy MU BBa)Ka€eMoO 3a JOLIbHE B3arani Bunyuuty c1.389-2 3 KK Vkpainu.

[Tpu aHami3i 3MICTy «3JICHOTO YXWJIEHHS BiJl poOIT» SIK (POPMU BUMHEHHS
YXWJICHHS BiJl TIOKapaHHsS Y BUJII 0OMexeHHsI BoJii, mepeadaderoro 4.1 ¢1.390 KK
VYkpainu, To K MM 3’SCyBajd y MiApo3/iii 2.1 111 o3HaKa BIIHOCUTBCS J10 SIKICHUX
OIIIHOYHUX O3HAK, BUKOPHUCTAHHS SKUX Y TEKCT1 KPUMIHAJILHOTO 3aKOHY Ma€ OyTH
MIHIMI30BaHO, OCKUIBKM iX TJIyMadyeHHs 3aJeKUTh OaraTo y YoMy BiJ
CyO0’€KTUBHOTO CTaBJCHHS JIO 3aCyJKEHUX 0Ci0, YIMOBHOBA)KEHUX PO3IMOYHHATU
MPOLIETypy iX MPUTATHEHHS 10 KPUMIHAJIBHOI BIIMOBIJAIBHOCTI 32 Take MISTHHSA
abo cyaniB. ToMy LITKOM JIOTIYHUM OyJ0 OM BiIMOBHUTHCH BiJl BUKOPHUCTAHHS
MOHSATTSI «3JIICHOCTI» Y JTUCIIO3UIIIT 1 I1€] HOPMH.

BpaxoByroun, 1mo Ha JyMKy BYEHHX 3JIICHICTh MPU YXUJIEHHI Bij POOIT
YTBOPIOETHCS JIMILIE 32 HASIBHOCTI TPhOX CAMOCTIMHMX JisiHb, IO BUMHEHI OJHIEIO
ocoboro, ¢.139]%, i, Ak Mm 3’sAcyBanm, IO 3a CBOCK CYTTIO O3HAYAE CTiMKe
COpsAMYBaHHS O0cOOM HAa BYMHEHHSI OJHOPIIHUX HisiHb, TO NMPaBHJIbHUM Oynae il
3aMIHUTH Ha KaTEropiro «cucTeMaTH4HICTh». OCTaHHSA € TakoXX 00OB’SI3KOBOIO
03HAKOIO TAKUX PI3HOBHUIB YXWUJICHHS Bl MOKapaHHA y BHUJI1 OOMEXEHHS BOJI, SIK
MOPYIIEHHST TPOMAJCHKOIO TMOPAAKY Ta TMOPYILICHHS BCTAHOBJICHHX IS
3aCyJIKEHUX J10 OOMEXEHHS BOJI MPABUII IPOKUBAHHSI.

Skmo po3risAaTM  TaKy ~O3HAKy OO0 €KTUBHOI CTOPOHU  3JI0OYHHY,
nependoadeHoro cr.391 KK Vkpainu sik «3iicHa Hemokopa», TO y IbOMY pasi
KPUMIHOYTBOPIOIOUMMH  (paKTOpaMu  Li€i  KUIBKICHOI ~ OLIHOYHOI  O3HAKU
BUCTYMAIOTh HASBHICTh MOMEPENHIX CTATHEHb Yy BHUJIl TEPEBEACHHS [0
IPUMIILIEHHS! KAMEPHOTO TUITY (OAMHOYHOI Kamepu) a0o Ha OLIbII CYyBOPUN PEKUM
B110YBaHHS MOKapaHHA. TsHKKICTh MPOCTYIKY 10 YBaru He OepeThes.

Tomy mnpaBunbHOO € aymka FO.B. Opina, mo BYMHEHHS 3acyIKEHUM
HETOKOPH ITICJIS 3aCTOCYBAaHHS JI0 HbOTO 3aXO01B TUCIUIUIIHAPHOTO BIUIMBY Y BHU/II

! Kpuminanene npaso VYkpainu. 3araibHa vactuna: Iligpyd. Jyis CTyIeHTiB ropui. By3iB i Qak. / 3a pen.
[1.Matumescekoro 1a iH. K.: FOpinkom InTep, 1999. 512 c.

2 Xaspomntok M.1. Jlosiguuk 3 Oco6nuBoi uactunn KpuminansHoro kogekcy Ykpainu. K.: Ictuna, 2004, 504 c.

3 Coxypenko O.M. Okpemi nutanHs KBajmiikawii 3JiCHOrO YXWMJIEHHS BiJl BUKOHAaHHS POOIT 3aCyJUKEHHM, IO
BiZOyBa€ MmokapaHHs y BUIJISAI OOMEKeHHs BoJl. Bichuk Axademii mumnoi cnyorcou Yrpainu. Cep. : Ilpaso. 2012.
Ne 1. 137-143. URL: http://nbuv.gov.ua/UJRN/vamsup 2012 1(8) 23



http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%9616730:%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
http://nbuv.gov.ua/UJRN/vamsup_2012_1%288%29__23
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nepeBEICHHS 10 MPUMIIIEHHS KaMePHOTOo THUITY (OIMHOYHOI KamepH) abo Ha OLIbIII
CYBOpHil pexuM BiAOyBaHHS OKapaHHs MEPETBOPIOE 11 Ha 3/ICHY HEMOKOPY, KOO
MOXXe€ OYyTH «OJHOPAa30BE BUMHEHHS 3aCy/DKEHHUM OyAb-KOrO MOPYIIECHHS
BCTaHOBJICHOTO MOPAAKY BinOyBaHHA nokapanas» , 125]!. ToOTo 3micHUM MOXHA
BU3HATU OYJIb-SK€ TMOPYIICHHS, HE3aJIeKHO BIJ CTYINEHS TSKKOCTI Ta (PakTy
HAssBHOCTI UM BIJICYTHOCTI BIJIKPHUTOCTI Ta 3yXBaJIOCTI TaKoro mopyuieHHs. OTxke 3
BUILEBUKIIAICHOTO BUIUIMBAE, 110 Yy pa3l BUKIIOYEHHS 13 TEKCTYy Ha3BU Ta
mucnosuiii ¢t.391 KK Vkpainu TepMiHy «31ICHICTB», TO 1i 3MICT HE 3a3HA€ 3MiH.
VY TakoMmy BHUIIaJKy OCTA€ MUTAHHS: YU MOTPIOHO y TEKCTI KPUMIHAILHOTO 3aKOHY
BUKOPHCTOBYBATH OLIIHOYHY O3HAaKy, sika HE BIUIMBA€ Ha 3MICT HOPMHU, a € JIUIIIE
JAHUHOIO TPAJIUIIii, CTBOPIOE 3aiiBl JAUCKYCIi cepe]l HAyKOBI[IB Ta TPYIHOII MIpH
npaBo3acTocyBaHHi? BoueBub BIAMOBIb Oy/1€ HETATUBHOIO.

binbie Toro, sik crnpaBennuBo BigzHauyatoTh aBTOpH [Ipoekty 3akony «IlIpo
BHECEHHs 3MIH JO JICSIKMX 3aKOHOJABUMX akKTIiB YKpaiHu (11070 JiKBiAaIli
KOPYIIIAHOI CXeMU B TEHITEHI[apHIi CHCTEeMI IIISXOM BHIIydeHHs cTarti 391
Kpuminanbaoro kogekcy Ykpainu)» Ne 2079 Big 06 Bepecust 2019 p., unHHICTIO
crarti 391 KK VYkpainu nns kepiBuuursa YBII 30epiraerscs 1, mo Hairipiue,
aKTUBHO 3aCTOCOBYETHCSI MOXJIHMBICTh HEOOIPYHTOBAHOI'O MPUTATHEHHS OKPEMMX
3aCy/DKEHUX [0 KPUMIHAJIBHOI BIJAMOBIJATBHOCTI BUKJIOYHO Ha IIiJCTaBi
KOH(IIKTHUX BIAHOCHMH OCTaHHIX 3 aJMIHICTpAIliIMA TaKUX YCTaHOB abo
3aCYJDKEHHS 0coO0M 70 11030aBJICHHS BOJII 3a BUYMHEHHS MPABOMOPYIIEHb
JUCIUIUTIHAPHOTO a0 aJAMIHICTPATUBHOTO XapakTepy, fKi, MO CyTi, HE MOBHUHHI
BU3HABATUCA 37T0YMHAMH. Tak, 3a mepion 3 1 ciuns 2017 p. go 30 gwepBus 2019 p.
Oyno BuHeceHo 215 BupokiB. 3 Hux 201 — 3a BiAMOBY: BiJ NpUOHpPaHHS
IPUMIIIEHb KOJOHII YW BUKOHaHHS poOOTH 3 OJIarOyCTPOIO YH BiJ] YepryBaHHS
(145), caigyBaTd 10 MPUMIIIEHHS COIIAIbHO-TICUXOJIOTTYHOI CIY>KOM YM IHIIUX
MPUMIIICHh 200 BUXOJUTHU 3 KaMepHW 4M 3alHITH cBoe crnajibHe Mmicie (30), Bia
oOmryky uu orysany (9), Bin nepeadadyeHOTro 3aKOHOAABCTBOM oJAry (5) Ta 1HIII
BUIM BiMOBH (12); 4 — 3a mepemkopKaHHs 001IyKy 9u orjsiay; 6 — 3a 30epiranHs
3a00pOHEHHX TMpEeAMETIB, MO0 1 — 3a «BXKUBAaHHSA CIHUPTHUX HAIMOIB», 3a
«CaMOBIJIbHE 3aJIMIIEHHS CBOTO JIOKAJIBHOTO CEKTOPY» Ta 3a Te, L0 «CIaB Yy
IpUMIILIEHH] JUIst 30epiraHHs ocoOucTUx peueit». ToMy NponoHyeThCs BUKIIOUUTH
nany HopMy 13 KK Ykpainu, ocKiJIbKM BOHA € PYJUMEHTOM PaJsTHChKOT KapaibHOI
cucremu. Hapith aBTOpuTapHa Pocis ckacyBana 10 HOpMY. 3 TOCTPaasHCHKUX
KpaiH BOHA BUKOPHCTOBYETHCA Juile B YKpaini Ta Binopyci?.

! Open 10. B. KpumiHanbHa BiNOBiabHICTh 3a 3J1iCHY HEMOKOPY BMMOTAaM aJIMiHICTpallii BUIIPABHOT YCTAHOBH :
JWC. ... KaHJ. ropua. Hayk : 12.00.08. Xapkis, 2008. 210 c.

2 TlosicHIOBaJIbHA 3aNMCKa JIO0 MPOEKTY 3akoHy Ykpainum «IIpo BHECEHHs 3MiH 10 JEAKHMX 3aKOHOJABYMX aKTiB
Vkpainn (1mono JikBigamii KOPYNIIIHHOI CXeMH B TMEHITEHIapHIH CHCTEMi NUISIXOM BWIy4YeHHS cTarTi 391
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Mpu TakoX LUJIKOM HIATPUMYEMO MPOTO3UILIIIO0 1010 BUKIIOUEHHA cT.391 13
KK Vkpainu, ockimbku ii icCHyBaHHS, K 1 cT.389-2, He BIANOBIIAE TaKOMY
NPUHLIUITY KPUMIHAJIBHOTO MpaBa SIK €KOHOMIs KPUMIHAJIBHOI perpecii, a Takox
MPUHIUITY KPUMIHAJIBHOTO 3aKOHY — OOTPYHTOBAHOCTI KpUMIHAJII3allii.

Otxe, MiACYMOBYIOYH MiAPO3AUI, CIiJA 3a3HAYUTH, IO Y IIJIOMY MU
3’sicyBajiu iCHyBaHHS ToTpeObu y BrockoHasieHHI KK VYkpainm y wyactuni
BUKOPUCTAHHS TEPMIHY «3JICHICTHY», IUISIXOM MOBHOTO BUKIIOYEHHS OCTAHHBOTO
13 TEKCTYy KPUMIHAJILHOTO 3aKOHY.

AHami3 crnemiaJlbHUX MUTaHb KPUMIHAIBHOI BIAMOBINATBLHOCTI 3a 3JI0YMHH,
O3HAKOIO CKJIAJIIB SIKUX € 3JIICHICTh JO3BOJIUB JIINTH TAKUX BUCHOBKIB:

1. TTOHATTS «37ICHOCTI» Yy BITUM3HSHOMY KPUMIHAJILHOMY MpaBl O3Hayae
YMHUCHE CTIHKE CHpsSMyBaHHS OCOOM HAa BUMHEHHS OJHOPIAHUX 32 CBOEIO CYTTIO
JIiSIHB, 110 OKPEMO HE CTAHOBJISATh BHCOKOTO PIiBHS CYCIUJIbHOI HEOE3MEKH 1 HE €
3IOYMHHUMH, TIPOTE Yy pa3i HEOJHOPA30BOTO (CHUCTEMATUYHOTO) iX BUYMHEHHS Y
CBOIH CYKYITHOCTI JIOCSITalOTh TOTO PIiBHS SIKOCTI, KOJIM y LIJIOMY JisSIHHSI HaOyBae
O3HaK 3JI0OUUHY.

2. ChopmynboBaHO mpaBuiia KBamiikaiii OKpeMUX 3JI0YHHIB, O3HAKOIO
CKJIQJIB SIKUX € «3JIICHICTEY:

- 3JIICHICTh YXWJIEHHA BIJl CIUIaTH BCTAHOBJIEHUX PIIICHHSIM CyAy KOLITIB Ha
yTpUMaHHs JiTe abo Hempaue3laTHUX OaTbKIB CJiJ BU3HA4YaTH JIMIIE 32
nonomororw mpuMitku 10 cr.164 KK. Jlns xoHcraramii gakty 1miogo HasiBHOCTI
CKIIaJIB 3JI04MHIB, mnepemdadeHnx cr1.164 T1a 165 KK VKpainm nmocratHpo
YTBOPEHHsSI 3a00prOBaHOCTI 31 CIUIATH aIMEHTIB y pPO3Mipi, IO CYKYIHO
MEPEBHINYE€ CyMy BIANOBIIHUX IUIATEXKIB 32 TPU MICAIll, Ta MiATBEPHKCHHS
00I13HAHOCTI O0COOM TPO HasABHE PIMICHHS CYAy 1 BIIKPUTTA BUKOHABUOTO
MPOBA/HKCHHS, a TaKOXX TOIMEpEeIKEHHSI 0COOH, sfKa HE CIUIauye aJliMEeHTH, PO
HEOOXIJTHICTb BHUKOHAHHS CBOTO OOOB’SI3KY Ta MOMJIMBICTh TNPUTATHEHHS 0
KPUMIHAJIBHOI BIAMOBIAAIBHOCTI. JlOKa3yBaTH MOKIIUBICTb OCOOM CILJIauyBaTH
mpU3HayYeHl i aliMEeHTH [UIIXOM OTPUMaHHS CBiIUEHb IMPO HASBHICTh ¥
BI/IMOBIZJa4a HOBUX peYeH, pPIBHA KHUTTSA, JIOJATKOBOTO 3apOO0ITKY TOIIO HE
MOTPiOHO;

- TIPU BU3HAYEHH1 «3JIICHOCTI» MPU YXWJICHHI B yTPUMaHHS Ciif OpaTtu 10
yBaru 4ac, mpoTsAroM SKOTO BHMHHA 0c00a yXWsulach Bl YTPUMaHHs, il cHociO
KUTTS Ta HASABHICTb 1 pO3MIp JOXOAIB. Y pa3l BUIPABIOBYBaHHA o0coOu
BIJICYTHICTIO MOCTIMHOI pOOOTH — HAasBHICTIO (paKTy 3BEPHEHHSI 0COOU y mepioj
0e3p0o0ITTS 10 OpraHiB JepKaBHOI CITY)KOW 3aHHATOCTI JJIsI TOCTAaHOBKHU Ha OOJIK 3
METOI0 CIPHUSAHHS Yy miabopi migxossanioi podoru. Kpim Toro, e MoxyTh OyTu

Kpuminansaoro KOZIEKCY Yxpainu)» Ne 2079 Bif 06.09.2019 p. URL:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?id=&pf3511=66710
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BUMAJKK, KOJIM 0co0a BTpaTmia oQimiiiHMil cTaTyc 0e3po0ITHOrO y MOPSIKY
nependaueHomy 1.6 4.1 cr.45 3akony Ykpaiam «IIpo 3aiiHATICTH HACEICHHS,
BHACIIIJIOK JIBOPA30BOi BIAMOBU BIiJ MPOMOHYBAaHHS MIAXOAAMIOI poOOTH 3a
npodeciero (CremiagabHICTIO);

- pizauis Mixk cT. 164 KK Ykpainu ta c1.183-1 KYnAIl nomsirae nuiie y
polecyalbHOMY MOPSAKY MPUTATHEHHS 110 BiAnoBiiainbHOCTI. IluTaHHs
BU3HAUYCHHSI «3JIICHOCT1» YXWJICHHS BiJ] CIUIaTH aJIMEHTIB, BIAMOBIIHO cT. 164 KK
VYkpainu, BiTHECEHO Ha po3cyn OaThbka YW Martepi, SIKi HE OTPUMYIOTh HEOOXiJHI
BUIUIATH HAa yTPUMAaHHS JITEH, 110 3 HUMHU NPOXXHUBAIOTh. TOM1 SIK MPH HAasIBHOCTI
3a00proBaHOCTI, CYKYITHUH PO3MIp SKOi MEpPEBUIIY€E CyMy BIIMOBIIHHUX IJIATEXKIB
3a MIICTh MICSIIIB, JEp>KaBHUM BUKOHABEIh, HAaBITh 0€3 3asBU CTATYyBaua, CKJIajaae
MPOTOKOJI TIPO BYMHEHHS OOPKHUKOM aJMIHICTPATHBHOTO MPABOMOPYIICHHS,
nependoadyeHoro ct.183-1 KYnAII, Tta Haacumnae oro 11 po3risaay A0 CYy;

- TPaBWIBHOIO BUIJISAAE TMO3MUIIS THUX MPABOOXOPOHHUX OpraHiB, IO
KBTI iKyIOTh OMHOPA30Bi (haKTH HEIOTISAAY 32 JUTHHOIO, IO CIIPUYMHIIIA TSKKI
Haciaku, 3a cT.166 KK VYkpaiaum, ocKiabKH HEBIJOMO CKIJTBKH pPa3iB 10 IHOTO
OaTbKM BUMHSIM TMOAIOHI JISHHS, ajieé 3aBISKU CHPHUATIMBOMY 30iry 0oOcCTaBUH
BOHM HE NPU3BOAWIM JI0 HACTaHHS TaKWUX HACHiAKIB. BusHayanbHuUM a1
pO3B’si3aHHS I11€i TTpoOJieMH, Ha Hally JAYMKY, Ma€e OyTH 00’ €KT MOCSTaHHS Ta
HacHiAKU. Y TMeplry 4Yepry B JaHOMY BHIAIKy BIJOYBa€TbCS IIOCATAHHS Ha
HOpMaJbHE ICHYBaHHS JITEH Ta CTBOPIOETHCS 3arpo3a iX HajaekHOMY (i3UYHOMY,
NCUXIYHOMY 1 COI[QJIbHOMY pO3BUTKY, a CHPUYMHEHHS TSDKKUX HACIIAKIB
MIEPETBOPIOE OJHOAKTHUH (haKT HEIOTIISATY 3a JUTHHOO HA 3JI0YMHHE JiSTHHS;

-y 4.1 ¢1.390 KK Vkpaiuu «31iCHICTh yXUJIEHHS BiJ POOIT» YTBOPIOETHCS
JUILE 3a HasBHOCTI TPhOX OKPEMHUX [isHb (yXWJEHb BiJ POOIT), 10 BYMHEHI
OJIHI€EI0 0C00010, 3 O0OB’A3KOBUM 3aCTOCOBYBAaHHSIM 3aXOJIB JHMCIUILIIHAPHOTO
CTATHEHHS, 3a MepIn JBa JisHHA. BiMOBY a0o 1HINE YXWJICHHS 3aCy/KEHHUX 0
00MeKEeHHS BOJII B1J O€30IJIATHUX CYCIUIBHO-KOPUCHUX POOIT CiIij KBaTi(iKyBaTu
AK «3JIICHE YXWJIEHHS BiJ poOiT», ocKibkU 1y TekcTi 4.1 ¢1.390 KK Vkpainu 1y
4.5 ¢1.60 KBK VYkpainu BxuBaeTbcs TepMiH «pobotu». [Ipu yomy 3akoHOmaBenb
HE 3pOOWB HISKUX 3ayBaXCHb CTOCOBHO BHM3HAHHS 3JIOYMHOM JIMIIE 3J1ICHOTO
YXWJICHHS BiJl OO0OB’s3KOBOi orurauyBaHoi po6otu. [losBy 3acymkeHoro o
00MeKeHHS BOJII Ha poOOYOMY MICIIl Y CTaH1 aJIKOTOJIBHOTO CI’SIHIHHSI TAaKOXK CJI1]T
PO3IIIHIOBATH SIK PI3HOBHJI YXUJIEHHS Bij pOOIT;

- npu kBamdikamii aisHAA 32 ¢1.391 KK VYkpainu cnig BpaxoByBaTH, IO
MOPYIICHHS BUMOT PEXHUMY Y BHIJISAI HEMOKOpH HAOyBa€ O3HAK «3JICHOCTI» Yy
pa3i BUMHEHHS HEOJHOPA30BO MOPYIIECHb, 32 SKI 0co0a MijiaBaiach MepeTiueHIM
y JUCIO3WINi BWINEHA3BAHOI CTATTI JAUCIHMIUIIHADHAM CTSATHEHHSIM 1 came
BUYMHEHHS OCTAaHHBOTO 3a JIIKOM, SIKIIIO HE MUHYJIM CTPOKH JTABHOCTI, € TI1JICTABOIO
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OPUTATHEHHS 0COOW 10 KPUMIHAJIBHOI BIIMOBIAAIBHOCTI 3a 3a3HAUYEHOIO CTATTEIO.
[Tpu YoMy OCHOBHUM, IIPH BU3HAHHI HETIOKOPH «3JIICHOIO», Ma€ OyTH TOM (akT,
M0 [0 3aCy[UKEHOro TIOMEpPelIHbO 3aCTOCOBYBAJIOCh CTATHEHHS y  BHJI
MepeBEICHHS 10 MPUMIIICHHS KaMepHOro TUMy (OAMHOYHOI Kamepu) abo Taky
ocoOy OyJio mepeBeicHO Ha OUIBII CyBOPHM pPEeXXUM BiIOYBaHHS MOKapaHHS, a HE
SAKach TMEBHA KUIBKICTh MOMEPEAHIX MOpYyIIeHb pekuMy. OCKIIbKH, SIK 3aCBIIUY€E
aHaJi3 CyJI0BO1 IPAKTUKH, TAKUX MOPYLIEHb PEKUMY MOXKE OyTH KIJIbKaIEeCAT.

3. Cnit KOHCTaTyBaTH, 10 HasIBHUM CTaH BUPIIIEHHS nMpoOiaeM KBasidikarii
3JI0YMHIB O3HAKOIO CKJIAJIB SKHX € «3JIICHICTH» HE MOJKHA BBQ)KaTH TaKHUM, IO
3HaXOAUTHCS Ha HAJEKHOMY pIiBHI, OCKIUIBKM YacTKa MPOIMO3UINKN MO0 IX
3aCTOCYBaHHS € CyNepeuwIMBUMU a00 OTPUMYIOTh HEOJHO3HAYHI OI[IHKH SIK 3 OOKY
TEOPETHUKIB, TaK 1 MPAKTUKIB, BHACIIJIOK YOTO MPABOOXOPOHHI OpraHu JOIMYCKaIOTh
MOMWJIKH Y 3aCTOCYBaHHI TaKMX HOPM.

4. HaifOuipll onTUMaIbHUM IUIIXOM yJockoHasieHHs ctateit KK Ykpainu,
K1 MICTSATh TOHSTTS «3JIICHOCTI» OyJe TOBHE BUKIIOUEHHS 3 iX JIUCIIO3MIIIN
PO3TIISAaHOT KPUMIHAIBHO-IIPABOBOI KaTeropii, fK Takoi, L0 y CHIIy CBOE€I
eMOLIIHOCTI Ta BIJCYTHOCTI YITKOTO IIPAaBOBOTO BU3HAUEHHS JIMIIIE CTBOPIOE 3aiiBi
TPYAHOIIl MpH TMpaBo3acTocyBaHHl. A ¢1.389-2 Tta 391 B3aram AOLUIBHO
Buktountu 3 Tekety KK VYkpainu, sk Taki, 1m0 HE BIAMOBIIAIOTH IMiJICTaBaM
KpUMIHAJI3al[li, a TaKOXX TAaKOMYy MPUHLMITYY KPUMIHAJIBHOTO MpaBa sIK €KOHOMIA
KpUMIHAJILHOI pempecii.
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BUCHOBKHA

Y Monorpadii HaBeeHE TEOPETUYHE y3arajdbHEHHS 1 HOBE BUPIIICHHS
HAyKOBOTO 3aBJaHHs, 10 MOJISITa€ y 3’ SICYBaHHI IMOHSTTS 3JIICHOCTI, 1 Ha 111 OCHOBI
po3pobisieHo mpono3uiii 3 yaockoHaneHHs KK Vkpainu 1 mnpaktuku Horo
3aCTOCYBaHHSI B YaCTHHI perjiaMeHTaIlli BiAMOBIJAaILHOCTI 3a 3JI0YUHH, O3HAKOIO
SAKUX € 3JTICHICTh, 30KpeMa:

1. IcHyroui AOCHIIKEHHS TOHSITTA «3JIICHOCTI» MalTh (parMeHTapHUN
XapakTep, TOOTO TUIBKM YaCTKOBO CTOCYIOTBCS JIOCHIJKYBAHOTO IMOHSTTS, 1, 5K
IPaBUJIO, TOB’sA3aHl 3 TIYMAauyeHHSAM Li€i O3HAKH BIJHOCHO JO CKJIaQy MEBHOTO
3JI04MHY. Y JKOJHIA 13 MpOaHali30BaHUX IIpallb 3JIICHICTh HE PO3IJIsAaaliach
KOMIUIEKCHO SIK HacCKpi3HE KPUMIHAILHO-TIPABOBE MOHATTS, a JOCIIKyBaiach, sK
IpaBuio, MiJl TUM YU 1HIIMM KyTOM 30pYy, 3aJIeKHO BiJ CKJIaay KOHKPETHOIO
37I04MHY, 7€ BOHAa MepeadadeHa y SKOCTI KOHCTPYKTHBHOI o3Haku. JKoaeH 3
IpOaHaNIi30BaHUX aBTOPIB HE 3aIllPONOHYBAB BJIACHOTO BHU3HAUYECHHS «3JICHOCTI» Y
SIKOCT1 Hackpi3Hoi o3Haku, nepeadadenoi KK VYkpainu, sk y minoMy, Tak 1 HeE
HAJaB YITKUX Ta OJHO3HAYHUX MPOTIO3UINIH MO0 i1 TIIyMavYeHHS.

2. Ha migcraBi mpoOBEAEHOTO 1CTOPUKO-IIPABOBOTO JOCIIPKEHHS MOHSTTS
«3JICHOCTI» y maMm’siTKaX BITUM3HSHOTO KPHUMIHAJIBHOIO 3aKOHOJABCTBA, MOXKHA
BUOKPEMUTHU HACTYIHI ICTOPUYHI IEPIOJIH ii TEHE3U Ta 3aCTOCYBaHHS:

1) 3 ygaciB nii «Pycpkoi mpaBau» 10 HaOyTTS YMHHOCTI YJIOKEHHSIM MPO
MOKapaHHs KpUMiHAIBHI Ta BumpaBHi y 1845 p. Llpomy mepiomy xapakTepHO
MOCTyIoBa TpaHchopMallis TEPMiHIB, MOXUTHHUX B TOHSTTS <«3JI0». «3JIHN»,
GIOIIN», <«3IICThY» TOMIO, SK TIEPEIyMOBH TIOSIBU «3JIICHOCTI» Yy TEKCTI
KPUMIHAJIBHOTO 3aKOHY;

2) TepMiH A1l YI0KEHHS MpO MOKApaHHS KpUMIHAJIbHI Ta BUrpaBHi 1845 p.
XapakTepHUM ISl [IbOTO MEPIOY € MOSBA «3JIICHOCTI» Y TEKCTI KPUMIHAJIBHOTO
3akoHy. [Ipu 4yoMy, y po3riisiiaHOMy HOPMATUBHOMY aKTi TEPMIH «3IJIICHHUID Y
MOPIBHSHHI 3 1HIIMMH, IO MOXOAATh BiJ MOHATTS «3710», OYB MaJOBKHUBAaHUM: Y
JIBOX BUIMAJKAaX HOTO BXKUTO JUIsI XapaKTEPUCTUKHU CyO’€KTa 3JI0YMHY («3JI1CHUN
KJISITBOIIOPYITHUK» Ta <«3JICHUUA OOpKHUK»); y OJIHOMY BHUNAIAKy — IS
XapaKTEPUCTUKU CIIOCOOY BUMHEHHS 3JI0YMHY, SIK O3HAKU OO0’ €KTUBHOI CTOPOHU
(«3m1cHUI 0OMaH»);

3) Big po3pobku KpuminaneHoro YioxkenHs 1903 p. mo 1917 p. V weit
nepiosl KUIbKICTh TEPMIHIB, SIKI TOXOMSTHh BIJ MOHATTA «3J70» OYyJIO CYTTEBO
CKOPOYEHO, OCKUIBKH 3 TEKCTYy KPUMIHAJIBHOTO 3aKOHY OYJIO BHIIYYEHO TEPMIHU
Kl MarOTh €MOIlIiHe 3a0apBJICHHS Ta HOCSATH OIIHOYHHM Xapaktep. TepMiH
(QIICHICTB» Y BHUIIEHA3BAaHOMY JDKEpeNll KPUMIHAJIBHOTO IIpaBa B3araji He
BUKOPHCTOBYBABCS;
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4) mepioJ Tak 3BAaHOTO HEKOIM(IKOBAHOTO PO3BUTKY KpPUMIHAJIHLHOTO
3akoHoAaBcTBa 3 1917 mo 1922 poku. Y HOpMAaTUBHUX akKTax LBOTO MHEPIOAY
IMIMPOKO BUKOPHUCTOBYBAJIUCH TEPMIHM Ta TEPMIHOJIOTIUHI 3BOPOTH, IO MOIJIH
MIJJISATaTA PO3LMIMPEHOMY TIIyMadeHHI0 a00 MaJli eMolliiiHe 3a0apBiICHHS, 30KpeMa
1 «3JICHICTBY;

5) mepioa yuHHOCTI KK YCPP 1922 p. no 1927 p. OcobGauBICTIO 1IBOTO
nepiogy € Te, IO Mmja Yac Koaudikaiii BITYM3HSIHOTO KPUMIHAIBLHOTO
3aKOHO/IaBCTBAa TEPMIHOJIOTIYHI 3BOPOTH, CKJIAJ0BOIO SKHX € TEPMIH «3JIICHICTBY,
3a aHanoriero 3 KK PPOCP Oynu Brimroueni 10 4otupbox crateil npboro KK YCPP;

6) niepion Big HaOyTTs ynHHOCTI KK YCPP 1927 p. mo 15 6epesnst 1930 p.
XapakTepus3y€eTbcsl THUM, IO BHACIIIOK PO3TOPTaHHS Kypcy Ha YKpaiHi3alliio
JUJIOBOI  YKpAaiHCBKOI MOBHM, BpPaxOBYIOUM T€, WIO0 TEpPMIHAM «3JIOCTHBINY,
«3JIOYMBIIIJIEHHBIN) Ta «yMBIIUICHHBIH» y pOCIMCHKINA MOBI Bi/INOBIIaB HA TOW Yac
TEPMIH «3JIOBMUCHHI» B YKpPaiHCbKIA MOBI, MOHSTTS «3JIICHICTHY» Yy NEpIIin
penaxitii KK YCPP 1927 p. He BUKOPUCTOBYBAJIOCH;

7) nepiox Bix 15 6epesnst 1930 p. mo mpuitasatTs KK YPCP y 1960 p. ¥V ueii
Yyac MosiBa KaTeropii «3JICHICTb» Y TEKCTI BITUM3HSIHOIO KPUMIHAJIBHOTO 3aKOHY
00yMOBJIEHA TaK 3BaHOIO «TapMOHIZAIIEION, «3IUTTIM» YKPaiHChKOT Ta POCIMCHKOT
MoB. Xoua y KK YPCP 1927 p. «3nicHICTE» Oyjia MajJONOLIMPEHO0, BKUBAIAChH
mume 'y OcoOnuBiii HOro 4actuHi, MpPOT€ Yy MiA3aKOHHUX HOPMATHUBHUX
JOKYMEHTaX Ta aKTaxX Y3arajbHIOIOUOro CyJOBOTO TIyMaueHHsS, SKi OyiH
OOOB’SI3KOBUMHU ~ JIJIi  3aCTOCYBaHHS, pO3IJIsAZaHe MOHATTA OyJo JOCUTh
HMIMPOKOBXMBAHUM Ta HE M11aBaJIOCh OJJHO3HAYHOMY TIyMayeHHIO;

8) mepiox yumnHocTi KK YPCP 1960 p. y 1961 — 2001 p.p. ¥V meii yac
MOHATTSL «3JICHOCTI» BHUKOPUCTOBYBAJIOCh HAMOUIbIIE 3 YCIX BITYU3HIHHUX
HOPMATHBHUX MaM’SITOK KpUMIHAJIbHOTO TipaBa. [Ipu yomy He Timbku y Oco0nuBii
YaCTHHI y SKOCTI KOHCTPYKTUBHOI O3HAKM 3JIOYMHIB, ajie ¥ y 3arajabHid 4acTHUHI
ILOTO KOJICKCY;

9) nmepion npuitHaTTs ynHHOrOo KK VYkpainm 3 2001 p. mo TemepinmHbOro
qacy, II0 XapaKTEePU3YEThCS HASBHICTIO TMOHATTS «3JICHOCTI» y HOpMax JIHIIE
Oco0MBOT YaCTHHH Y SKOCTI KOHCTPYKTHUBHOI 03HAKH 3JI0YMHIB.

AHani3 BUIlle3a3HAYEHUX MEPIOIiB CBIAUYUTD, 1110 MICHS MEPIIOi CBOET MOSBU
y 1845 p., HasABHI ABa MEPIOAU, KOJHM «3JIICHICTBY OYJIO BUKIIOYEHO 13 TEKCTY
KPUMIHAIBHOTO 3aKOHY, MPOTE 11 BIIHOBJICHHS MOXHA MOSICHUTH KaJIbKYBaHHSAM 3
POCIMICbKOMOBHOTO BIAMOBIAHUKA <«3JIOCTHOCTH» Yy XOI1 MHpouecy yHidikamii
YKPaiHCBKOI Ta POCIHCHKOI IOPUINYHOI TEPMIHOJIOTI, a SKIIO TOBOPUTH TOYHIIIIE,
TO € PEe3yJbTaTOM CIIPOIIECHHS YKPAaiHChKOI TEPMIHOJIOTIT MUISIXOM OOpaHHS
TEPMiHIB, SKI HaWOMMKYe 3a 3BYYaHHSIM BIAMOBIIAIOTH POCIACHKOMOBHUM.
3po0IeHO BHCHOBOK, IO y CHJIY CBO€EI €MOIIIMHOCTI Ta BIACYTHOCTI YITKOIO
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IIPABOBOT'0 BU3HAUEHHS «3JICHICTH» OyJia A1I€BUM 1HCTPYMEHTOM JJisl IPUTSITHEHHS
HEBUHHHX OCI0 /10 KpUMiHAJIBHOI BIAMOBIAAILHOCTI y YaCH PAASTHCHKUX PETPECIH.

3. JlocmikeHHs 3aKOHOAABCTBA MOCTPAASHCHKUX KpaiH, CBITYHUTH, IO
€IUHE TIOHATTS YW TJIYMA4yeHHS «3JICHOCTI» BIJACYyTHE. TepMiHM KaTeropii
«3aicHICThY Yy 3aranpHid yacTuHi KK BHUKOPUCTOBYIOTHCS TEPEBAKHO IMpHU
KOHCTPYIOBaHHI ~ HOPM 3  KPUMIHQJIbHO-BUKOHABYOK  BIJIMOBIIAIBHICTIO.
PernameHnrariito Takoi BiJIMOBIAAJIBHOCTI Ma€e OyTH PO3MIIIEHO HE Yy 3arajibHIid
gactuHi KK, a y KpuMiHaJIbHO-BUKOHABUOMY 3aKOHOAAaBCTBI. Ha kpumiHambHy
BIJIIOBIIAJIbHICTh BOHA MEPETBOPIOETHCS JIMILE Y pa3i sIKIIO MEBHI MPOSBH MisHb,
IO TMOCATalOTh Ha BCTAHOBJICHUM MOPAJOK 1 YMOBHM BHUKOHAHHS MOKapaHb
BKJIIOUEHI y BUTJSAIAI okpemux crartei a0 OcobimBoi ywactuau KK, sk me Ha
croroani pernamentoBaHo y KK Vkpainu, Ileniteniapaomy kojnekci Ectonii Ta
KK JlutoBchkoi pecnyOsiku. JIOIMITbHUM BBaXa€ThCS 3alO3WYUTH  JIOCBiJ
3akoHoAaBliB Kupruspkoi PecnyOmiku Tta PecmyOmiku VY30ekucTaH o0
no6yoBu HopM OcobmmBoi yacTuHu KK 0€3 BUKOpUCTaHHS «3JTICHOCTIY.

4. TIoHATTA «3MICHOCTI» Yy BITYM3HSHOMY KPHUMIHAJIBHOMY IIpaBi O3HA4ae
YMHUCHE CTIKE CIpPSIMyBaHHS OCOOM Ha BUMHEHHSI OJHOPIIHUX 32 CBOEIO CYTTIO
JisSiHb, 110 OKPEMO HE CTAHOBJISATh BHCOKOTO PiBHSI CYCIUJIbHOI HEOE3MEKH 1 HE €
3JI0YMHHUMH, MPOTE y pa3zi HEOAHOPA30BOIO (CHUCTEMATHUYHOIO) iX BUYMHEHHS Y
CBOIM CYKYITHOCTI JAOCATalOTh TOrO PIBHS SIKOCTI, KOJIM y IIJIOMY JisiHHA HaOyBae
O3HAK 3JI0YMHY.

5. CdopmynbpoBaHO mpaBmia KBamidikaiii OKpeMHUX 3JI0YHMHIB, O3HAKOIO
CKIIQJIB SIKUX € <G3IicHICT». KoHCTaToBaHO, 10 HasBHUI CTaH BUPIIICHHS
npobiieM KBamidikallii 37J0YMHIB 03HAKOKO CKIIAJIIB SKUX € «3JIICHICTHY» HE MOXKHA
BBa)KaTH TaKHM, IO 3HAXOJUTHCS Ha HAJICKHOMY piBHI, OCKIJIBKH YacTKa
IOPOMO3UIII MIOA0 11X 3aCTOCYBaHHS € CyNepewIMBUMH a00 OTPUMYIOTh
HEO/JHO3HAYHI OLIHKU K 3 OOKYy TEOPETHKIB, TaK 1 MPAKTHKIB, BHACIIJIOK YOTO
IPaBOOXOPOHHI OPTaHHU JAOMYCKAIOTh TOMUIIKU y 3aCTOCYBaHHI TaKHX HOPM.

6. OxpecnerHo Hampsimu yaockoHanieHHss HopM KK Vkpainu, siki micTATbh
MIOHATTS 3JIICHOCTI, a CaMe:

- 4. 1 cr. 164 BukiacTu SK: «YXWICHHsS BiJ CIUIATH BCTAHOBJIECHUX
pIIEHHSIM CyAy KOIITIB Ha yTPUMAaHHS JiTei (aJTIMEHTIB), a TaKOX YXWJICHHS
OaTbKIB BIJl YTPUMaHHSA HENOBHOJITHIX a00 Hempaue3laTHUX MITeH, 110
nepeOyBaroTh Ha X YTPUMaHHI, 1110 COPUYMHUIIO TSHKKI HACHIIKN,;

- Ipumitky no cr.164 nependauuTu y HACTYNHOMY BHUTJISIL: «Y CTaTTAX
164 1 165 uporo Konekcy mij yXuiaeHHSIM BiJ] CIUIATH KOIUTIB Ha YTPUMAaHHSA JIITEH
(amiMeHTiB) a00 Ha yTpUMaHHS HEMpale3AaTHUX OaThKIB CIiJ PO3YMITH OyAb-iKi
JisiHHS OOp)KHMKa, CIPSIMOBAaHI Ha HEBUKOHAHHA PIIIEHHS CyAy (IpPUXOBYBaHHS
JOXOMIB, 3MIHY MICISl TPOXXHUBAaHHSI YMd Micls poOotu 0e3 TOBIAOMIICHHS


https://zakon.rada.gov.ua/laws/show/2341-14#n1091
https://zakon.rada.gov.ua/laws/show/2341-14#n1091
https://zakon.rada.gov.ua/laws/show/2341-14#n1098
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JIEP’)KaBHOTO BUKOHABIIS, TMPUBATHOTO BHUKOHABI TOIO), SKI TPHU3BEIU 0
BUHUKHEHHS 3a00proBaHOCTI 13 CIUIATA TaKUX KOIITIB Yy PO3Mipi, MO CYKYITHO
CKJIQJIAl0Th CyMY BHUIUIAT 3 IIICTh MICSIIl BiIMTOBITHUX TIATEKIBY;

-y 4. 1 cr. 165 nAucno3ulio BHUKIACTH SK: «YXHWJIEHHS BiJ CIUIaTH
BCTAHOBJICHUX PIIIEHHSM CyAy KOILITIB Ha yTPUMAaHHS HEeNpale3AaTHUX OaThKiBY;

- 3MIHUTU Ha3By CT. 166 Ha «HeBukoHaHHS a00 HEHaJIEKHE BUKOHAHHS
000B'sI3KIB IO TOTJISAY 3a JUTUHOK a00 3a 0c00010, 11010 KO BCTAHOBJICHA OITIKa
YU MIKTyBaHHS». BIAMOBIIHO MUCHO3UINIO II€] CTAaTTI Mae€ OyTH BUKJIAACHO SIK:
«HeBukonanHsa a0o HEHale)XHE BHKOHAHHA OaThbKaMH, OMIKyHAMH YU
MKJTyBaJIbHUKaMH BCTAaHOBJICHUX 3aKOHOM OOOB'SI3KIB 10 JOTJISAY 32 JUTHHOIO 200
3a 0c00010, 1010 KO BCTAHOBJIEHA OMIKa UM MIKIyBaHHS, 0 CHIPUYUHUIIO TSKKI
HACJIIKW;

- 4. 1 cr. 390 Bukimactu gk: «CaMOBUIbHE 3QJIUIIEHHS MICIS OOMEXEHHS
BOJII ab0 cuUCTeMaTHM4HE YXWJIEHHS BiJ poOIT, a00 CHUCTEeMaTU4YHE MOPYIIEHHS
TPOMAJICHKOTO TIOPSJIKY YA BCTAHOBJICHUX MPABUJI MIPOKUBAHHS, BUNHEHI 0CO00I0,
siKa BiJI0yBa€ MOKapaHHs Y BUJI 0OMEKESHHSI BOJII»;

- puximounty 13 KK Ykpainu ct. 389-2 1a cT. 391.
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