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peryroBaHHS MPAaBOBIIHOCHH IIOMO BHXITHOI JOMOMOTH B YKpaiHi, AKUH HIHCHO XapakKTepH-
3yeTbCs THM, 1[0 B yCiX BMIAQJAKAaX PO3ipBaHHS TPYAOBOrO JOTOBOPY Ha MiACTaBI BUHHUX i
HpaliBHUKA BHUIJIaTa BUXiJHOI JOMOMOTH He IepeadadeHa, He BiAMOBigae monoxxeHHsIM KoHBen-
ii MOII Ne 158 npo mpunHeHHs TpYAOBUX BiTHOCHH 3 iHII[IaTUBU poO0TOAaBI (paTudikoBaHa
VYkpainorw B 1994 p.), naparpad 3 crarti 12 gxoi gomyckae mo30aBieHHs MpaBa Ha BUXITHY J0-
TOMOTy a00 aHAJIOTIYHI BUIUIATH JIUIIIE Y pa3i 3BUILHEHHS 3a CEpHO3HY MPOBHHY.

3apyOikHa Hayka NIpYU BU3HAUCHHI MPaBOBOI MIPUPOIU BUXIMHOI JOIOMOTHU BPaXxOBYe HE JH-
1re ii mpaBoOBUI 3MICT, a TAKOX 1 colliaibHO-eKoHOMIYHMHU. Sk 3a3Hauae . f. Kucenvos, «topumny-
Ha TIPUPOJA BUXiJHOI JOTIOMOTH TIPH 3BUTFHEHHI BHKINKa€e criopd. OJHI IOPHCTH TOBOIATH, IO IIE
PI3HOBH] BiAKJIAJCHUX BHILIAT, CBOTO POAY CTBOPEHA IPAIliBHUKOM IOTO YacTka y BIACHOCTI
HiIIPUEMCTBA, sIKa 3pOCTAa€ Pa3oM i3 30UIBIICHHAM TPYAOBOTO CTaxy. IHIN CTBEpPIKYIOTb, IO
BUXi/IHa JOTIOMOTa — I1e KOMIICHCAIlisl 3a IIIKOAY, 3aB/IaHy 3BUTbHEHHSM, BCHOTO JIMIIE 3aCi0 3aXHCTY
JKUTTEBOTO PIBHS MPalliBHAUKA, KA JOTIOMarae HoMy IpOTPUMATHCS MEBHUH 9ac 6e3 poOoTm» [5,
c. 159-160]. [IpakTuuHe BTiNEHHS LUX ABOX MiIXOiB O3HAYATHUME 3alPOBADKEHHS 3B SI3KY PO3-
Mipy BHXIHOI JOMOMOTH HeperyciM i3 cTaxkeM poOOTH MpaliBHUKA y JAAHOTO poOOTOMaBI (s
TIEPIIOTo MiAX0My) a0o i3 miJIcTaBaMH Ta 0OCTaBHHAMM 3BIJTBHEHHS Ta 0COOOIO TpaIliBHHKA (I
JIPYTOTO MiIX0ay). YUnHHE TPYIOBE 3aKOHOJABCTBO YKpaiHH BijoOpakae, CKopilie, Ipyrui miaxi,
JuepeHioI0YY PO3Mip BUXiTHOT JOIOMOTH 3aJ€XKHO BiJl MiJCTaBHU MPUIHHEHHS TPYAOBOIO JI0Tr0-
Bopy. Konsenmis MOIT Ne 158, HaBnaku, OUTbIIE BTUTIOE MIEPIIUH IMiIXi, epeadadaroyu, mo po3-
Mip BUXIiJHOI JIOTIOMOTH 200 aHAaJOTIYHHX BHILIAT «3aJICKUTh, 30KpeMa, BiJl CTAKy POOOTH H po3-
Mipy 3apo0iTHOI maTy» (MyHKT a) naparpady 1 crarti 12).

BapTo mO3UTHUBHO OIIIHUTU HOBENH y cdepi BUXiIHOI JOMOMOTH, sKi mepeadaueHi mpoek-
toMm TK VYkpainu: 1) audepennianis po3mipy BUXiTHOT JOMOMOTH NP 3BUILHEHHI Y 3B SA3KY 13
CKOPOYCHHSM  3aJIe)KHO BiJ CTaxy poOOTH TIpamiBHAKa B JAHOTO POOOTOIABIIA;
2) 3amoYaTKyBaHHS BUILIATH BUXiJHOI TOTIOMOTH B PO3Mipi CEpEeTHHOMICAYHOTO 3apo0iTKy y pasi
pO3ipBaHHSA TPYIOBOTO OTOBOPY: HA MIACTaBl HEe3 SBICHHS MpalliBHUKa Ha POOOTY OIIBIN SIK
YOTHPBOX MICAIIB BHACHIJOK THMYACOBOI HENPaNe3aTHOCTI; y pa3i MOpYIICHHs IpaBHi TpHii-
HATTA Ha poOOTy HE 3 BUHHU IpalliBHUKA; y 3B’43KY 13 TIOHOBJICHHSAM Ha poOOTI MpalliBHUKA, KUK
paHilie BUKOHYBaB II0 pOOOTy 3) BCTAHOBJECHHS MOXIIMBOCTI MepeadadyuTd B TPYAOBOMY abo
KOJICKTHBHOMY JTOTOBOpPI BHUIUIATY BHXIJHOI JOTIOMOTH NpH 3BIIBHEHHI 3 1HIIWX, HE Tependade-
HUX 3aKOHOM, ITiJICTaB, & TAKOX ITiIBUIIICHHS PO3MIpiB BUX1JHOT JOTTOMOTH.

TakuM YMHOM, BUXiHA JOTIOMOTA 32 CBOEIO CYTTIO HE HaJIC)KUTh Hi O KOMIEHCALIHHUX,
Hi JI0 TapaHTIHUX BHILIAT 1 € BUILIATOIO OCOOJIMBOTO POy, sui generis. YnHHE Ta, HA Kajb, Mep-
CIEKTUBHE IPAaBOBE PETYIIOBAaHHA BiTHOCHH IIOJ0 BUXiJHOI JOMOMOTH B YKpaiHi He HiIKOM
BiamoBigaroTh monoxeHHsM Kousenrii MOIT Ne 158 mpo mpumiHEHHS TPyIOBUX BiJTHOCHH 3
IHIIIIATUBU pOOOTOIABIIS.
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MECHANISM FOR THE PROTECTION OF HUMAN RIGHTS
AS A SUBJECT OF PRIVATE LAW RELATIONS

Private law relations are one of the varieties of legal relations and are characterized by the fact
that they freely, independently and solely, in terms of their own needs, dispose of the rights granted
and legally conferred. This kind of relations involves the legislative conferring of not a list of rights
and responsibilities of a person, but the main thing - the opportunity for the subjects of such relations
to peacefully enjoy their own freedom choosing the most rational or appropriate form. Therefore, the
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theoretical and methodological content of the protection of human rights of the subjects of private
law relations is revealed through its ability to protect own measure of freedom.

According to Art. 1 of the Law of Ukraine “On Private International Law”, ‘private legal
relations are relations based on the principles of legal equality, free expression of will, property
independence, the subjects of which are natural and legal persons’ [1]. That is, the legal equality of
subjects of private law relations should be added to the element of freedom. In this context, it
seems practical to point out that legal equality ensures that the person realizes that modus of be-
haviour during private law relations which depends solely on the internal conviction and the inter-
nal motives of the person himself.

Exception can be only tort private law relations, when the will of a person is not required
due to acceptance of a certain tort liability. But in general, the nature of private law relations testi-
fies to the fact that a person freely and independently from anyone, at his own discretion and tak-
ing his interests into account, enjoys his own rights in the way and to the extent required for the
achievement of the main goal which the person outlined while entering into particular relations.

Koverznev V.O. notes that “in relation to the participants in private legal relations, the state
holds an equidistant position and essentially refrains from forced and imperative regulation of rela-
tions” [2]. This means that the type of relations under analysis is completely exempted from any
elements of coercion or subordination of will or imperativeness of the behaviour of the parties to
such relations. It should be emphasized that a person’s responsibilities in private legal relations
correspondent to the rights arise only if a person welcomes that they arise. Such a structure of pri-
vate law relations reveals the main content of human rights protection - the limits of its application
begin where the freedom to choose a model of human behaviour of a subject of private law rela-
tions is restricted.

That is, even if the rights of one subject, and rather the way of their execution, impend the
interests of another subject, the protection of his rights does not begin until this subject finds the
necessary behaviour model in order to independently avoid the risk of deterioration of his position.
The protection of human rights in private legal relations itself takes place through the tools and
instruments developed by the legislation, which are determined in each sectoral regulation.

Such measures may include both pre-trial and trial settlement of the dispute and recovery of the
violated right. For example, the Civil Code of Ukraine provides for the following possibilities of protec-
tion of human rights violated in the process of private law relations of a person: by the court; notary
public; state authorities; self-protection [3]. Each method provides a number of sets of tools for protec-
tion, but they all are united by the fact that the person must take certain actions to activate one or anoth-
er mechanism to protect his rights. In other words, the right to protection is also a right, and is therefore
exercised by a person at his own discretion and can both be exercised or not exercised.

But attention is paid to the fact that the state is responsible for the protection of human rights,
even if people do not seek their protection. This unconditional function of the state is connected with the
maintenance of law and order and is one of the elements of the state-citizen relations.

Given this, one can speak of the two forms of a mechanism for the protection of human
rights of a subject of private law relations:

- protection of rights initiated by a person independently, as a result of the exercising her
right to protection;

- guaranteed protection of human rights by the state as part of observance of law and order.

The first form of the mechanism involves active actions aimed at referring a person to one
or another body for the protection of his rights or by taking measures aimed at self-protection. The
latter requires special attention, since taking into account the fact that in the private law relations
the state takes an observational position in relation to both entities, the question arises whether the
state has the obligation to interfere in such relations, provided that the person takes measures
aimed at protecting the violated right. And in this case, whether these relations can continue to be
considered private law relations. In our opinion, the intervention of the state in order to recover
legal equality and independence of the declaration of will of the person in the private law relations
is fully justified and appropriate. The reason for this is that private law relations are realized
through free expression of will, and therefore all models of such relations without exception can-
not be determined, therefore there are certain variations of the forms of exercising of rights by a
person. Thus, the state restores the balance of freedoms of subjects of private legal relations.

Concerning the direct obligation of the state to interfere in private law relations in order to
protect the rights and interests of one of the subjects of such relations, it should be emphasized that
the mechanism of such protection implies the possibility of the state to monitor such relations.

It’s not about control, because control is imperative and direct involvement of the state in
private law relations. Instead, monitoring involves constant attention and nanalysis of the situation,
but intervention in the situation takes place exclusively provided that the model of private legal
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relations goes beyond the scope of equal in rights.

Thus, we can conclude that the mechanism of protecting human rights of a subject of pri-
vate law relations is an integral element of the modus of legal behaviour of the individual, and its
application is determined by the will of the person. Given that the right to protection is a right, it is
quite logical that its exercising is an element of discretion in the modus of human behaviour. As
for ways of protection of violated rights, domestic legislation, in particular civil law, provides an
opportunity to choose the most rational and effective tools of protection, which is also an integral
part of the mechanism that is being discussed.
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CaBuHa Unra BukropoBHa
npodeccop kadenpst

TPaXXIaHCKOTO U TPYIOBOTO MpaBa
Axanemun MBJI Pecriyonku benapych,
KaH/AAAAT IOPUINIECKUX HAayK, TOLEHT

OB YCWJIEHUM UMITEPATUBHOI'O BO3JEMCTBUS
HA IT'PA’XKJAHCKO-ITPABOBOE PEI'YJINPOBAHUE
NMYHMECTBEHHBIX TIPAB HECOBEPHIEHHOJIETHUX

PecniyOnuka benapycs, npucoenunusmuck B 1990 rony k Konsenmmun OOH «O mpaBax
pebeHkay, B3daa Ha cebs MexAyHapoAHble 00s3aTeNnbCcTBA — peOPMHUPOBATh HAIMOHAIBHOE 3a-
KOHOJIATENILCTBO B chepe ceMbH U IETCTRA.

Oco0oe MecTo IMYIIECTBEHHBIX TIPaB MPEIOTpeeNsieT HAINIHE Y HECOBEPIICHHOIETHETO
rpaXJaHCKO-TIPaBOBOTO CTaTyca, T.€. CHOCOOHOCTH UMETh U OCYIIECTBISATh CAaMOCTOSTENIbHO UITH
gyepe3 CBOMX MpeAcTaBUTeNeH cyOBeKTHBHBIE TpaXkAaHCKUE MpaBa U 00A3aHHOCTH, OCYLIECTBIATH
Tpa)XJaHCKO-TIPABOBYIO 3alUTY CBOWX IIPaB, HECTH TPAXKTAHCKO-IIPABOBYIO OTBETCTBEHHOCTD.

I'paskgaHCKHE MPABOOTHOLICHHS C y4YacTHEM HECOBEPIICHHOJIETHHUX, a TaKXkKe COOTBET-
CTBYIOILIEE MTPABOBOE PEryInpoBaHre 00aal0T creun(UKon, CBI3aHHOM C UX 0COOBIM CTaTyCcOM,
YTO yKa3bIBaeT HAa HE0OXOANMOCTh YETKOH NMPaBOBOW perjaMeHTalnu B 3ToH cdepe. B mpomecce
pedopMupoBaHHS 3aKOHOAATENBECTBA JODKHBI YIUTHIBATHCS HHTEPECH HECOBEPIICHHOICTHHX.

3ammra MMYIIECTBEHHBIX IIpaB HECOBEPLICHHOJETHUX, MPOXKUBAIOIUX B CEMbE, OCY-
MIECTBIIACTCS, TTaBHBIM 00Pa30M, POIUTENSAMHU, YCHIHOBUTEISIMH, ONEKyHAMH, MOMEUUTENIAMU U
Ka4eCTBEHHO OTJIMYAETCS OT 3alllUTHl MMYIIECCTBEHHBIX MIPAaB HECOBEPIIEHHOIETHUX, OCTABIIIXCS
6e3 momeueHHus poaUTENeH, B KOTOPOH HEHTpaIbHOE MECTO 3aHMMaeT AEATEeNbHOCTh Tocydap-
CTBEHHBIX OPTaHOB, IIPEXK/IE€ BCETO OPraHOB ONEKU U MONEYUTENbCTRA.

Kak mokaspIBaeT aHaiIH3 OTPacieBOrO 3aKOHOIATEIBCTBA M CyAeOHON MPAKTHKH, TEOPETH-
YeCcKHe W MPaKTHYECKHe MPOOIeMBl 00eCICUeHHS U 3aIIUTHl IMYIICCTBEHHBIX MPaB HECOBEPIICH-
HOJIETHUX HE HaXOJAT €JUHOOOPA3HOTIO PEIICHUs.

IpencraBnsteTcs HEOOXOAUMBIM M3yIUTh CUCTEMY OXpaHbI IIPaB HECOBEPILIEHHOJIETHUX, OIpe-
JIeTIATH COCTaB HOPM, BXOJUIIMX B MHCTHUTYT IPaBOBOTO CTAaTyca HECOBEPINCHHOJICTHETO, BBIIBUTD,
HACKOJIBKO YPEeTYyIUpPOBaHbI IPaBa HECOBEPILICHHOICTHUX, 0COOCHHO UMYIIIECTBEHHBIC IpaBa.

B ycnoBuAX pBIHOYHON PKOHOMHKHM 0COOOr0 BHMMAaHHUS TPeOYyIOT MMYIIECTBEHHBIE IIpaBa
HecoBepIeHHOIeTHHX. OHHM BCTYMAIOT B Pa3IMYHbIC TPakIaHCKHE IIPaBOOTHOIICHHS: IOTOBOPHEIC,
JCTMKTHBIC, JKWTUIIHBIC, HACIESICTBEHHbBIC, M0 CO3JAHHWIO ¥ HCIOJIb30BAHUIO HWHTEIJIEKTyalbHON
COOCTBEHHOCTH. 3alllUTa UMYIIECTBEHHBIX IPaB HECOBEPILICHHONETHUX BKJIIOYAET 00eCHeueHue co-
XPaHHOCTH X UMYIIECTBA, OXPaHy MX HACIICIICTBEHHBIX ITPaB, KUJIHIIHBIX IIPaB, HHTEJUIEKTyalbHON
COOCTBEHHOCTH U JOJI’KHA OBITh HAIIpaBJIeHAa HA MAKCUMAJbHYIO 3aIUTY €ro Mpas.

Heo0xoaumo OLeHUTh ¢ MO3HUIUI COOTBETCTBUS MOTPEOHOCTSIM COBPEMEHHOTO O0ImecTBa
TPaJUIHOHHBIX TOAXOIO0B TPAXKIAHCKOTO 3aKOHOJATENbCTBA K PETIaMEHTAINN MMYIIECTBEHHBIX
IpaB HECOBEPIIEHHOJIETHUX, B YACTHOCTH IPaBO COOCTBEHHOCTH HECOBEPIIEHHOJICTHUX, UX y4a-
CTHE B OT/JENIbHBIX I'PAXIAHCKO-IPABOBBIX OTHOIICHMSAX, B TOM UYHCJIE CBS3aHHBIX C TBOPYECKOI
JIeSITeTbHOCTBIO, B KIITHIHBIX ITPABOOTHOIICHHUSX.

OTCyTCTBHE YETKUX OTPAHWYCHUI M IMIIEpaTHBHBIX HOPM HPHUBOINUT K HE3aKOHHOMY H3b-
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