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«LEGAL REALITIES» UNDER NAZI OCCUPATION
OF UKRAINIAN TERRITORIES: HISTORICAL
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Katepuna Jloaropyuenxo. «IOPHJIMYHA JIIACHICTH» I HAIUCTCHKOIO
OKYIIALI€EIO VYKPATHCBKUX 3EMEJIb: ICTOPUKO-IIPABOBUIA ACIIEKT
JOCJIAXKEHHSI». OxapakTepH30BaHO TOKTPUHAIBHI MIIXOAM 1O BHM3HAYEHHS 3MICTY MOHSTTA
«IOpUINYHA AIHCHICTB». Y IIUPOKOMY PO3YMiHHI IiJ MOHATTSM IOPUANYHA TIHCHICTH aBTOP MPOMNOHYE
PO3YMITH YCIO CYKYIIHICTh IOPUAWYHUX (EHOMEHIB: MPAaBOBUX HOPM, I1HCTUTYTIB, NPABOBIJHOCHH,
MPaBOBUX JIOKTPHH, IPABOBOi 14€0JI0Tii, IPaBOBOI CBiIOMOCTI, HOBEIIHKH Ta MPABOBOI'O MEHTANITETY. Y
BY3bKOMY JX 3HA4€HHI — JiMine Oa3ucHI IOpUAWYHI peanii — HOPMU IpaBa — 3aKOHM (HOPMATUBI3M),
NIPAaBOBITHOCUHH, «IIPAaBOBI eMowLii» (IpaBOBY IICHXOJIOTiI0) Ta IOPHANYHOBH3HAUYEHY CYCIUIBHY
(iHzMBinYyanbHY) IOBEIIHKY.

3anponoHOBAaHO BIACHHMIT MiAXiJ 10 PO3YMIHHS 3MICTY KaTeropii «IopHaudHa JIHCHICTh B YMOBax
HaUCTCHhKOI OKymarii». O3HaueHe MOHATTS OXOILTIOE BECh CIIEKTpP IOPUANYHMX (PEHOMEHIB, 10 iCHYBaIN
y KOHKPETHOMY MPOCTOPOBO-4aCOBOMY KOHTUHYYMi — Ha YKPAiHCHKUX TEPUTOPISX y Mepiof HALMCTChKOT
OKymarii.

[IpaBo B ymoBax oKymauii 3a CBOEIO CYTHICTIO CTa€ AMCHYHKIIOHATHHUM. 30epiraroud MoBY i
30BHILIHI 03HaKH HO3UTHBHOTO IPaBa, 3MicT Horo OyB 3BeIEHMI A0 MOCTYNATIB HALUCTCHKOI 3II0YMHHOL
ineonorii. Take «HempaBO» BHUKOHYBAJO JEKUJIbKa (QYHKIIH: @€ — JIETITUMAIisl HAUCTCHKOTO
OKYHALiHHOTO peXuMy, MOOLTI3amis JIOACEKUX Mac A7 BUKOHAHHS ITOCTAaBJICHUX PEXHUMOM 3aBIaHb, a
TakoX (YHKINS «MOPaIbHOTO 3HEOOMIOBAHHS», IO Majo0 BHIPABAOBYBAaTH MEpej MIMPOKUM 3arajioMm
370YMHHM OKyHaHTiB. JloBeneHo, mo KOH(OPMIZM ab0 «IPHCTOCYBAaHHSA» CTalO CrocoOOM amamrariii
CYCIIUIBCTBA JI0 CKJIAJJHUX YMOB COILQJIBHOTO OYTTS Ta aHTH3aKOHHOCTI B yMOBax T'iTJIEpiBChKOI OKymaii
yKpaiHChKHX TepuTopiil. CdopMyIb0BaHO aBTOPCHKY MO3HUINIO OO METOJOJOTIYHOI KOPEKTHOCTI
BXKHMBAaHHS [LOTO ITOHSTTS B iCTOPHKO-TIPABOBHX JOCHIDKEHHSX. SIkmio B Teopii Ta ¢inocodii mpasa
JOIyCTHMa IiAMiHA HETOTOXKHHUX IIOHATH pEAIBHICTh Ta MIHCHICTB, TO Yy ICTOPHKO-IIPABOBHX
JOCHIKEHHSX, PEIMET SKUX 00YMOBJICHUI ICTOPUYHOIO PETPOCIIEKTHBOIO, KOPEKTHUM OyZe BKHBAaHHS
camMe MOHATTS JiHCHICTS.

Knrouosi cnosa: ropuouuna oitichicmo, Hayucmcevka okynayis, Petixckomicapiam « Yxpaina.

Relevance of the study. To the present day array of ontological and epistemological
problems connected with legal understanding or understanding of legal phenomena and
processes remain undetermined, particularly in terms of historical retrospective. Historians
often make inaccuracies in usage of meanings like legal reality and the validity in historical
context of the past. It is especially about degree of uncertainty of correct using meanings «legal
realities» or «the validity» studying public phenomena and processes of period of Hitler’s
occupation of Ukraine.

Recent publications review. Definition of content of meanings «legal realities» and
«validity», in particular, under occupation was observed with very attention by foreign and
domestic researchers of the theory, the philosophy and the law history.

Essential issues of category «legal reality» and separation of its conceptual features
were observed by researches, such as S. Alekseev, N. Butakova, M. Kelman, D. Kemirov,
N Mazutov, A. Pavlyk, E. Popov, S. Slobodenyk, V. Nersesyants, G. Ostroumov, O. Hoffe,
L. Yavich.

Correlation issues of «legal reality» and «validity» terminology are not paid very attention
by theorists, but some aspects of a problem are presented in works of O. Danilyan, M. Kostytsky,
S. Maksymov, K. Milkov, V. Savenko, S. Slyvka, S. Slobodnyuk, O. Petrov and others.
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As for analysis of legal phenomena and processes which were happening during periods
of Nazi occupation of Ukrainian territories and World War Two, and researches on this issue is
still going on. By the deep scientific analysis of given issue differs works of A. Bolyanovsky,
0. Goncharenko, I. Dereiko, T. Vronska, I. Shchupak and others.

The research paper’s objective is to analyze general procedures of understanding the
meaning of «legal realities under Nazi occupation» and find out the questions of
methodological correctness of using this category especially in historical and legal researches.

To achieve set goal, author uses this algorithm of research:

1) analysis of main scientific methods for understanding «legal realities» under Nazi
occupation;

2) determination of the definition of «legal realities under Nazi occupation»;

3) explaining a scientific appropriateness of using a collocation «legal realities under
Nazi occupationy in historical and legal researches.

Discussion. The essential meaning of «reality» often uses as synonym of «being» and
understands like «substance in all of its shape variety (objective reality)», which is opposed to
subjective reality. This category usually uses when showing processes of occurrence, formation
and development in nature, society and in mind, considering dialect tonality of their
correlation. Namely, reality — it is everything that not only exist, but do, operates, expresses its
own essential and regularity of development.

This way M. Kostytsky, within the limits of the ontology of law, determined the legal reality
not as a system of universal mandatory rules, taken and authorized by the government as a formal
equality, general and necessary measure of freedom and universal justice [6, p. 22-23].

V. Sirih also pays attention to essential part of the meaning of «legal reality». Scientist
takes a position that the meaning of «reality» has to define essential aspect of being, logical
and accidental, probable, possible and necessary in it.

Modern scientists O. Danilyan, L. Bayrachna and O. Dzioban comprehend meaning of
«legal reality» as a special autonomous world of the law with its own rules, functional logic
and development where «the basic construction is the law» [4. p. 107].

Analyzing the structure of legal system (reality), S. Maximov shows the following
conclusions — «independent and self-sustaining elements of legal reality are: its own law,
natural, and positive; a legal education; legal tradition and legal legacy; legal experience, legal
mentality, legal tendency, prediction of the law [7, p. 61].

V. Savenko under the term of legal reality understands a complex of static and dynamic
phenomena and processes in a particular space-time continuum, where its static aspects of legal
regulations, legal institutes and principles (regulative side of legal system); law-making, the law
enforcement (an organizing side of legal system); legal views, ideas, conceptions (ideological
side of legal system), when the dynamic is law-making and law enforcement agencies, principals
of organization and efforts of judicial and other governmental agencies [8, p. 61].

According to V. Savenko, the legal content of the category of legal reality is revealed in
the following structural planes:

— intellectual and psychological (includes legal mentality, legal science, customs,
traditions, empirical knowledge, legal culture, etc.);

— regulatory (includes a system of legal norms and public relations);

— socio-regulatory (includes the level of affiliation to the legal reality of the
opportunities it has)

— organizational active (includes all types of legal behavior);

— law-making, law enforcement practice, the activity of citizens and governmental
agencies within the rule of law etc.) [8, p.62].

On the contrary O. Bernyukov focuses on the essential content of the category «legal
reality», believing that particularly this collocation is the methodologically correct while
observing historical past.

The author interprets this category as a being which formed as a result of the
exploration of the law through its external replication through the special localized formation
of the interpretation system in the face of the special mechanism (structure) form of genetically
related with other connected phenomena in the branching of their communication with other
related phenomena and facts, which follow from them [1, p. 61].

The main structural elements of this construction, according to the scientist, are jus
naturale (as a basic fundament) and legislation (its bearing walls). Accordingly, the elements of
this ontognoseological phenomenon include, first of all, legal awareness, order, law
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enforcement agencies. That is, everything connected with the cognitive process of realization
in our society [3, p. 62].

O. Petrov by legal reality means not so much the existence of law itself, as a system of
interaction, mutual development and mutual functioning of legal phenomena, which may not
contain a positive — legal content.

Relatively, O. Petrov identifies the following features of legal reality, exactly:

1) the ability to play the role of a special sphere of a public life, along with economic,
political, etc.;

2 coverage of both promising and retrospective phenomena and processes that have a
legally defined essence.

Considering the analysis of the main scientific approaches to understanding the concept
of «the validity», there is a need to outline the author’s position of the methodological
correctness of its use in historical and legal researches.

1. The category «the validity» is logically used to denote the feasible processes of
origin, formation and development of public life in the legal sphere, given the dialectical,
causal nature of their relationship.

2. The concept of the validity covers the full range of legal phenomena that existed in a
particular space-time continuum from the side of historical retrospect.

3. In a broad sense, the validity is the whole set of legal phenomena: legal
doctrines, institutions, legal relations, legal ideology, legal consciousness, behavior and
legal mentality.

In the narrow sense, by the validity we understand only basic legal realities — law norms —
laws (normativism), legal relations, «legal emotions» (legal psychology) and legally defined
social (individual) behavior.

One of the most important defining features of the validity that was developed during
the Nazi occupation is its illegal nature.

Germany’s war against the Soviet Union was accompanied by mass terror and genocide
against the civilians, colossal devastation, destruction and robbing of property. The main
means of managing the occupied territories was physical and moral terror. The Nazi military-
police apparatus organized extermination of the population, created intolerable conditions for
survival, and sentenced it to extinction.

The occupying power used the force of the Gestapo (police), the SS (armed forces) and
the SD (security service) to restore so-called order. They were given the exclusive right to
shoot without trial and investigation all those who opposed the Nazi regime. By the special
order of the Commander-in-Chief of the German troops (summer 1941), Wehrmacht
servicemen were allowed to open fire without warning on those who violate the curfew, avoid
registration, take in non-natives, do not report «Bolsheviks and bandits», hide weapons and
approaches closer than 100 km to the railway line, etc. [5, p. 18].

The occupiers actively involved all volunteers from the local population in criminal
cooperation, forming them into SD-controlled «local self-government» and the police, which
were used to collect taxes, fight the local underground and exterminate the Jews. The main
duty of Ukrainians was to become absolute work in favor of the German Reich.

The population in the harsh conditions of occupation was to some extent aware of the
hopelessness and failure of the fighting against the Nazi regime. Thus, a public position was
gradually formed on the need to comply with the demands and orders of the occupiers for the
sake of survival or satisfaction of personal needs and interests, which manifested itself in the
form of social moral and legal conformism.

As V. Gorobets rightly points out, moral and legal conformism became a strategy of the
survival of the majority under Nazi occupation. The author emphasizes that survival sometimes
took the form of an open resistance or, conversely, collaborationism, but mainly forms of
adaptation [3, p. 72]. That is, «conformism» or «adaptation» becomes a way of adapting
society to the complex conditions of social life and illegality. Public legal conformism
becomes an essential feature of the validity under Nazi occupation.

Therefore, on the territory of the Reichskommissariat «Ukraine» the law was
dysfunctional. Preserving the language and external signs of positive law, its sense was led to
the postulates of Nazi criminal ideology. This «unlaw» performed several functions: the
legitimation of the Nazi occupation regime, the mobilization of the masses to complete the
tasks set by the regime, and the function of «moral painkiller», which was to justify the general
crimes of the occupiers.
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In fact, the validity under the Nazi occupation gained a number of specific features,
such as:

— reflection of public consciousness, anti-legal in its sense, phenomena and processes of
reality that developed during the war and the Nazi occupation regime;

— dominance of social behavior (individual or social group), characterized by moral and
legal conformism;

— mass increasing of negative of public sentiments, motives, attitudes, beliefs, which led
to the radicalization of legally significant behavior of the population under occupation;

— progressive substitution (replacement) of legal and moral norms by national socialistic
ideology and vital necessity;

— terror and adaptation become the main forms of ensuring «legality» and «order» in the
conditions of the occupation;

— legal practice was explained by the norms of the laws (imperial German, Soviet and
occupying), which were in charge within the Reichskommissariat «Ukraine;

— the subjects of the validity were citizens of the URSR, «Reichsdeutsche» (citizens of
the Third Reich), «Volksdeutsche» (ethnic Germans living in the Reich Commissariat who
were given personal rights), some national minorities, especially Jews and Gypsies who were
deprived by the Nazis of any rights and freedoms, as well as administrative, police, punitive
and repressive and judicial agencies of the occupying power, local authorities that executed
legal activity.

Conclusions. Under the term of «the validity appeared under the Nazi occupationy,
within historical and legal research, the author proposes to understand the type of specific non-
legal existence, which was a complex system of layers of traditional positive legal ideas, ideas
of Soviet law and Nazi doctrine of law, which was based on the principle of the supremacy of
the fuhrer’s will over the law, the ideas of the exclusive right of Germans to expand the living
«spacey, the ideas of state chauvinism and racism, as well as Soviet, German and occupation
laws in force within the Reichskommissariat «Ukraine» socially useful lawful and illegal
behavior of the population, which determined the specifics of legal life in the occupation.
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ABSTRACT

Doctrinal procedure of definition of the meaning of «Legal realities» is characterized. Here is
suggested an own procedure of understanding of the category meaning as «legal realities under Nazi
occupation period». It is proven, that a definable conception covers all of the spectrum of legal
phenomena, which existed in a particular space-time continuum — on Ukrainian Territories under Nazi
occupation. Author’s position of methodological specificity of this concept usage in historical and legal
researches is worded.

Keywords: legal realities, Nazi occupation, Reichskommissariat « Ukrainey.
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KOHCTUTYIIMHO-IIPABOBE PEI'YJIFOBAHHS ITPOLIECIB
JEOEHTPAJIBAIII TA PO3BUTKY MICIHIEBOI'O
CAMOBPSIITYBAHHS B KPATHAX €C:

JTOCBIJ JJI51 YKPATHA

VY crarti BUCBITICHO OKpeMi acIeKTH MDKHAapoJHOT NpaKTUKH OpraHizamii MicIeBoro
CaAMOBDSIIyBaHHS, 3 SKOro 0a4ynMo aOCOJIOTHO pi3HI THIHM, MOJENI Ta CHCTEMH MICI[EBOTO
CaMOBpSIyBaHHs. 3a3HAUCHO, IO JOCBiA pe)opM MiICIEBOro caMoBpsIyBaHHs kpaiH €C CcBigUUTH, IO
CHCTEMHI Ta IIOCTYIIOBI KPOKM IOJO BIPOBAJUKEHHS ACLEHTPali3allii € 3alopykoro Bajol peaizamii
pedopm y Oaratbox kpainax €C. Po3risiHyTO MiKHApOZHO-NIPABOBI aKTH, SIKI BH3HAYAlOTh 3acaiy
MICIIEBOTO CaMOBpsiAyBaHHS B €Bpomi. IIpoaHani3oBaHO NOCBiA MDKHApOAHOI NMPAaKTHKH OpraHizamii
MmiciieBoro camoBpsiayBanHs y @panmii Ta [losbimi. 3a3HaueHO, IO MPOIECH JCHEHTpai3alii, sKi
BinOyBaivcsa 1 3apa3 NpOJOBKYIOTh BimOyBatucs B kpaiHax €C, mependayanud KOMIUICKC 3aXOiB
MPAaBOBOr0, IHCTUTYLIOHAJIBLHOI'O, OPraHi3aliiHOrO PiBHIB, BPaxOBYBalM IOCTYMOBHHA IEpexia Bif
aJIMiHICTPAaTHBHOI 10 IGMOKpPATHYHOI JCLIEHTpalli3allii, MoeTanHy nepeaady MoBHOBAXKCHD Bifl IICHTPY Ha
MICIIS, CTBOPEHHS HEOOX1HOT HOPMATUBHO-ITPABOBOI 0a3u Ta BUPILLIEHHS MUTAHb YIIPABIIHHS pecypcamMmu
Ta ¢inancamu. HamaHo yBary ToMmy, 110 LeH CKIQJHUH IIISAX Mae NMpoWTH W Ykpaina. Pedopmu
JISLICHTpaJi3aii Ta PO3BUTOK MICLIEBOTO CaMOBPSAyBaHHS, O€3yMOBHO, MalOTh IPYHTYBAaTHCS Ha
€BPOIEHCHKUX CTaHAApTax Ta IPHHIMIAX YpsIAyBaHHS, OYTH NOCTYNOBHMH, CHCTEMHUMH 1 3MaTHUMHU
JUISL OTIEPATUBHOTO KOPETYBaHHs. Y I[bOMY HampsiMi Kpallll €BpONEHChKI Tpaauiii OyayTh KOPUCHHMH.
OOrpyHTOBaHO, IO IMIUIEMEHTYIOUM €BPOIEHCHKUH JOCBiA JeneHTpaizamii, HeoOXiIHO OpraHiqHO
HOEIHYBATH Halkpaii Tpagumii kpain €C, nmpu nboMy IPHALIATH OUIBIIOI yBaru JOCBIY THX KpaiH, sKi
TEePUTOPiaTbHUMH, COLIAJbHUMH, KyTbTyPHUMH YMOBaMHU CXOXi 3 YKpaiHOIO, TP IIbOMY TaKOX Tpeda
BPaxOBYBAaTH i CydacHi MONITHYHI, COLiaJIbHO-eKOHOMIYHI YMOBH, K1 HasiBHI 3apa3 B YKpaiHi.

Knrwouosi cnoea: oeyenmpanizayis, Eeponeticoxuti Coi03, pepopmyeanHs mepumopiaibHoi
opaauizayii 1aou, camosps0y8anHs, Micyege camospsioyEanHsi.

MocranoBka mnpodaemu. JlemeHTpamizamis — OAHA 3 HaleQEKTHUBHIMX Ta
HalycmmHimux pedopm, mpoBeneHHMX B YKpaiHi, sSKka cTaja BHpIMIAIbHUM (HaKTOPOM
COLIaJIbHOTO Ta €KOHOMIYHOTO po3BHTKY. IIpo me iinetscs y BucHoBky €Bporneiicskoi Komicii
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