Haykosuii gicnuk /[HinponempoecvKo2o depicasnoz2o ynigepcumemy enympiwinix cnpae. 2022. Ne 3

state property), subjects (only officials) and consequences, and the misdemeanor itself is not related to
corruption. Despite the fact that criminal liability for such actions is established for a wider range of
subjects (officials) and subject matter (state and communal property), the composition of the crime is
present when damage is caused that is 20 times greater than that which can be caused by administrative
misdemeanor It was established that the ban on the use of public property requires legislative correction
in terms of editing administrative responsibility for its violation.The author’s main proposals for
legislative acts, which establish administrative and criminal liability for the use of state or communal
property in private interests, consist of amendments and additions to the relevant codes in the following
directions: a) extension of the effect of Art. 184-1 of the Criminal Procedure Code on communal property
and its inclusion in the list of administrative offenses related to corruption; b) expansion of the range of
subjects of responsibility in accordance with the provisions of the Law of Ukraine «On Prevention of
Corruptiony; c) reconciliation of the limits of damage caused by the use of state or communal property in
private interests, between the corresponding administrative and criminal offense, for which a new version
is proposed.

Keywords: administrative responsibility, improper use, state property, communal property,
private interest.
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MMPOBJIEMA CIHIBBIIHOMEHHS COITUNX CUTY AL
TA CUTYALIN NPOTH/I JOCYOBOMY
PO3CJIITYBAHHIO

VY crarri BUBYEHO CIIBBIJHOIIEHHS KaTeropiil «ciil4a CUTyalis» Ta «CUTyawis MIPOTHIII»
JIOCYZI0OBOMY po3ciizyBaHHI0. CTBEp/KY€ETHCS, IO B paHille 3AiHCHEHHX HAYKOBIUIMH JOCIIJKEHHSX
ciniagoi cutyarnii, 3 60Ky HayKOBIB, HE IPUAUIUIOCH HAJISXKHOI yBaru CUTyalisiM NMPOTH L. AHAII3YI04N
MOTJISIIM BYUCHUX WIONO CIIJYOi CHTYyaIlii, HAroJOIIYeThCs, IO BCi BOHU TIEK YU IHIIOK MipOrO
BH3HAYAIOTECS 3 MO3UILIi yMOB (0OCTAHOBKM) pPO3CIiIyBaHHSA. 30Cepe/PKyeThCsl yBara, IO HaBeJeHI
Mo3uLii MOXXHA CHpUIIMAaTH, SK CHHOHIMIYHe, OJM3bKEe 3a BH3HAYCHHSIM 3MICTOBHE HAIOBHEHHS
JIOCHIKYyBaHOI HAyKOBOi KaTeropii, ska Ha IIOYaTKOBOMY €Tall PO3CIiAyBaHHA MOXKE PO3IIISAATHCH 3
no3umii cTymeHs MOIiH(QOPMOBAHOCTI YIIOBHOBRXEHOI OCOOM TIpO OOCTaBHHH KPUMIiHAJIBHOTO
MIPaBOMOPYIICHHS B3araji i 0coOy 3II0YMHI 30KpeMa. Y BHCHOBKaX HarojoIIyeThcs HA HEOOXiTHOCTI, 3
oiHOrO OOKy, OKPECJEHHS CHUTYyalidl MPOTHAii, 3 iHIIOro — HEPO3PUBHOTO PO3MIAY iX Ta BUPIIICHHS
Pa3oM i3 CIiJYUMH CUTYAIiSIMH.

Kntouosi cnosa: cniova cumyayis, cumyayis npomudii, emanu po3ciiOy6aHHs, KpUMIHATbHE
npoBaAddHCeHHs, YNOBHOBANCEHA 0COba.

IloctaHoBKa mpoOJdeMH. YXBaJCHHSA pINICHb Yy KPUMIHATBHOMY MpPOBaIKCHHI,
3HAYHOIO MIpOI0, 3YMOBJICHE CIPHUUHATTSIM YIOBHOBaXXCHOIO OCOOO0I0 CYKYIMHOCTI 3HAYYIIOl
JUIL po3ciifyBaHHS iHpopManii, SKy B KPUMIHANICTMYHIA Haylll BW3HAYaIOTh CIIAYOIO
curyaniero. Pi3HOMaHITHICTh OcTaHHIX, sIK Harosomrye B. BiplokoB, Bu3Hayae HeoOXiTHICTbH
PO3pOOKHM TIOCHTIIOBHOCTI BKa3iBOK HA BHWKOHAHHS Iid, CHpPSIMOBAaHMX Ha iX BHPIIICHHS
[1,c.195]. Ilum poxmamaroThess 3ycuiuia s (GopMyBaHHS Ji€EBUX PEKOMEHMAITii,
CIPSIMOBAaHUX HA MiJBUILICHHS AKICHOTO PIBHS PO3CIiTyBaHHS.
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Boanowac 3ampomnoHOBaHWN — JOCTIHUKAMH TOYHO BHW3HAUCHUH TEpeNTiK  Ta
TOCIIIOBHICTh il TIPaBOOXOPOHIIIB JIJIsI BUPIIIEHHS Tiel 9M iHmOI cuTyamnii He (GokycyBaB
yBary Ha Takiii yMOBI, SK TPOTHIIS JOCYJOBOMY pO3CIiAyBaHHIO. BpaxoByrouwm Te, IO
PO3TJISIIyBaHI HAMH TPOSIBH MPOTHIIT MPOCTESKYIOTHCS 32 3HAYHOIO KUTBKICTIO KPUMIHAIBHUX
MPOBAKEHb, LIe MOXKE YCKIIaTHIOBATH, a 33 X PSIIOM YHEMOJJIMBIIIOBATH BUPIIICHHS CUTYAIIii
BIJINIOBIZTHOTO €TaIy PO3CIIiyBaHHS. Ix BHPILIICHHS. MU BOAYa€MO B HEOOXiTHOCTI IPUIITICHHS
yBaru 000OM pO3TJISAYBAaHHUM KaTETOPisM i3 BU3HAYCHHSM iX 3MICTy W 3HaYCHHS B JisUTHHOCTI
Cy0’€KTIB pO3CIiTyBaHHS.

Merto10 CcTaTTi € OKpecieHHs 3B’SI3KiB, 3MICTy M 3HAUeHHs CIIJUUX Ta CHUTyarii
NpoTHAil B MAiSUIBHOCTI yNMOBHOBAXEHWX 0CI0 y peamizamii 3aBaaHb KpPUMIHAJIBHOI'O
TPOBAJKCHHSI.

Buxian ocHoBHOro Marepiaiy. BinblIicTh ydeHHX HaroJomlyloTb Ha HEOOXiJHOCTI
po3po0OKM ¥ HagaHHA MPABOOXOPOHIAM JI€BHX PEKOMEHIAI A X 3aCTOCYBaHHSA Y
BUpIIICHHI 3aBJaHb KPUMIHAJIBHOTO TMPOBA/DKEHHS. 3acIyroBye Ha yBary W 3MICTOBHE
HAIOBHEHHS PO3TJISTyBaHOI HAyKOBOi KaTeropii. 30kpema, 0 Koja TMHTaHb, MO (GOopMyIOTh
crinuy cutyanito, H. B. [laBnoBa BKIII09ae eIeMEHTH MPOIeCyalbHOro, iHGOopMaIlifHoro Ta
TUHAMIYHOTO XapaKTepy, CIOIYdeHHS SKUX 3YMOBIIIOE IHANBINyaIbHUH XapakTep KOHKPETHOI
CJIiI40i cuTyanii Ha KOXKHOMY eTari po3cnigyBanHs [2, ¢. 59-60].

3aciayroBye Ha yBary i Te, 1[0 BUBYCHHS IMO3UIIA HAYKOBI[B, SKi MPHUIUISAIA yBary
MHUTaHHIM PO3POOKM KPUMIHANTICTHYHOT CUTYaJIOTii 103BOJISIE KOHCTATYBaTh (akT BiJCYTHOCTI,
Ha TIEPITUI TOTJISN, CIIJIBHOI MO3WIT MO0 JOCHIIKYBaHOI Kateropii. Tok BH3HAYEHHS
CIiTY0l CHUTyaIil pO3MNIANAETHCS BUCHHMH SIK: CYKYNHICTH OOCTaBMH KOHKPETHOI MOl
3JIOUMHY, aKTyaTi30BaHUX CIITYAM, TPOKYPOPOM, cyaoM [3, ¢. 71]; cykymHICTh 0OCTaBHH, 1110
chopmyBanach Ha TICBHOMY €Talli pO3CIIIyBaHHS Ha MiJACTaBi (GaKTUIHUX JAaHUX TPO ITOIIO0
3nounHy [4, c. 282]; meBHe CTaHOBHIIE B pO3CHiAyBaHHI 31mo4uHy [5, c. 214]; ymoBu
pO3CIiyBaHHS 3J0YHMHY Ha MEBHUI Horo MoMeHT [6, c. 29]; cyKymHICTh C()OPMOBAaHHX Ha
MIEBHOMY €TaIli YMOB — CTaHy Ta 00CTaHOBKH PO3CTiAyBaHHs [7, C. 9]; CYKyIHICTh yCiX YMOB (Y
IIMPOKOMY PpO3YMiHHI), XapaKTepUCTHKy iH(pOpMaliiHUX JIaHUX, SKi Mae€ CIIACTBO Ha
KOHKPETHOMY eTari po3ciiayBaHus (y By3bkomy) [8, ¢. 196-197].

Ko>kHa 3 HaBeZieHHX IMO3UIIIH HAYKOBIIIB Ma€ TpaBoO Ha iCHYBaHHS 1 HE MOXKe, Ha HaIly
JIyMKy, OyTH BH3Ha4yeHa 3 TepeBarol0 Haj iHMUMH. BoxHouac aHaii3 HaBEACHHUX MOTJISIIB
JIO3BOJISIE HATOJIOCUTH, IO BCi BOHU TI€I0 Y IHIIOK MIpPOK BHU3HAYAKOTHCS 3 TMO3HINT
yMOB (0OCTaHOBKH) pO3CHiyBaHHS. 3a3HAuCHI MO3HWINI MOYKHA CIIPUMMATH, SIK CHHOHIMIYHE,
OnMu3bKe 332 3MICTOBHUM HAallOBHEHHSIM BH3HAYCHHS JTOCIIXKYBAaHOI HAyKOBOI KaTeropii, KoTpa
Ha T[OYATKOBOMY €Tami pO3CHIMYBaHHSA MOXE pO3DISAJATHCh 3 TMO3WIII  CTYMCHS
MOTH(POPMOBAHOCTI YITOBHOB)KEHOI 0COOM TPO 0OCTaBHHHM KPUMIHAIHHOTO MPABOMOPYIICHHS
30KpeMa it 0co0y 3ITOUMHIIA 30KpeMa.

Baromoro 3Ha4yeHHs1 B OiH(GOPMOBAaHOCTI YIIOBHOBa)KEHOI 0COOM HAaOyBalOTh HE JIMILE
3i0paHi 3a BIANOBIIHAM TIPOBA/DKEHHSIM BIIOMOCTi, a ¥ Ti, IO MICTITBCSI B 3MIiCTi
KPUMiHATICTHYHOT XapaKTepPUCTHKM HAyKOBOTO AOCHIZKEHHS 33 BiATIOBITHMM HAmpPAMOM. IX
BUBUCHHS, NMOPIBHSIHHS, aHali3, MOXYTh BIUIMHYTH Ha OLIHKY YIOBHOBa)KCHOIO 0CO00I0
HasBHOI CYKYIHOCTI Ta BH3HAYCHHS HAIpsIMIB IONIYKY INe HE BHABICHOI iH(popMaAIlii.
OcoOnuBoro 3Ha4deHHs IIe HaOyBae Ha TOYATKOBOMY €Talli PO3CIiMyBaHHS 3a BiJICYTHOCTI
JIOCTATHIX JaHWUX TIPO OOCTaBMHH BYMHEHOTO KpPHUMIHAIBHOTO TPABOMOPYIICHHS Ta
BHU3HAUCHHS HE 3aI[iKaBIICHUX y PO3CIiTyBaHHI Cy0’ €KTIB Ta OIIHKY iX Il (0€3TisSTBHOCTI) K
MIPOTHIisA, O3 YOTO BOHA TO0JIaHa OyTH HE MOXKE.

3 omgHOTO OOKY, CYKYITHICTB Jili (0€3MisUTBHOCTI) HE 3alliKaBJICHUX y PO3CIiyBaHHI 0Ci0
cami co0OI0 HE € «CUTYyalli€r MPOTUAII», a JHIIe 3yMOBIOIOTE ii (hopMyBaHHs. 3 iHIIOTO —
CTBEPIKYBATH MPO HECBiIOME MOJIOTAHHS MPOTHJIII, IKY YIIOBHOBa)XKEHA 0co0a He crpuiimMaa,
y CBOIH JisSJIBHOCTI, HA HAIly TyMKY, HE KOPEKTHO. BomHOYAC MIPOTHIIS PO3CITINyBAaHHIO HAMH
OLIHIOETBCS SIK CYKYNHICTH JiH (0€3isUIbHOCTI), CHPSIMOBAaHUX Ha YHUKHEHHs (MiHIMI3alliio)
MOXIJIHUBOCTI TIPAaBOOXOPOHHWX OPTaHIB 3IHCHUTH JIisSUTBHICTH, CHPSAMOBaHY Ha peari3alliio
3aBmanb KITK Ykpainn. Otxe, cimigua curyarlis, sSIK HayKoBa KaTeropis, He MOXKE OXOIIHTH
YMOB MPOTHIIl JOCYJOBOMY PO3CIiIyBaHHIO. BKIIOUEHHs 10 KaTeropii «ciiada CHTyaiis
YMOB, 1[0 XapaKTEePU3yBaTUMYTh MPOSBU MPOTH/IIT, MPU3BEIEC O CKIAJHOCTI TEOPETUYHOIO Ta
MPaKTUYHOTO 3acTocyBaHHs. Lle # 3yMOBHIIO 3ampoOBa/KCHHS TakKOi HAYKOBOI KaTeropii, sk
«curyanis npotuaii» [10, c. 202].

TakuM YMHOM TPOTHUMIS PO3CIITYBaHHIO MOXe OyTH BU3HAYaJbHUM (PakTOpOM Yy
(hopMyBaHHI HECTIPUATIUBUX CIITUUX CUTYaIlill Ta BU3HAYCHHI IIJIAXIB TX BUPIIICHHS.
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He ™eHmoro BmiMBy Ha HAacTaHHA pO3DIAIYBaHWX HaMH YMOB pO3CIiTyBaHHA
HaJICKUTh 1 Cy0’€kTy, sSKHH Horo 3mificHioe. [TocmimoBHICTh OUIBIIOCTI Al BU3HAYAE caM
CHiTYHi, KEPYIOUHCh BIACHUM JIOCBIIOM, TCOPETHYHUMH IMi3HAHHIMHU, & TAKOK BPAaXOBYIOUU
cnerudiky koxHoro 3mouudy [11, c. 96]. Llum 3a0e3medyeThCss BU3HAYCHHS MUIAXIB
BUpINICHHS 3a3HAYEHMX CHTYalliil 3 MIHIMI3AI[€l0 PeCcypciB Uil YXBaJCHHS BIAMOBIAHUX
pillIeHb B OTPUMaHHI OYiKyBaHHUX PE3yJIbTaTIB.

3acnyroBye Ha yBary ¥ nmo3umis 1. B. ITupora ta P. B. Kapnenka, sixi 3Ha4eHHS CJIiA9I01
CHTyallii pPO3KPUBAIOTH HYepe3 IUIAHOMIpPHY i eQeKTUBHY OpraHi3allifo pO3CIiITyBaHHsS Ta
pO3po0OKK IOro METOIUKH CTOCOBHO OKPEMHX BHIIB KPHUMIHAJBHHX IPABOMOPYIICHb SK
3aranbHOBHU3HaHY [9, c. 80].

3niiCHEHHS PO3CIIIyBaHHS 3arajioM Ta MPOBEICHHS OKPEMHX CIiTUuX (PO3IIYKOBUX) I
30KpeMa, 3yMOBIIIOE HEOOXITHICTh aHAN3y W OIHKMA CHTYAL#, 0 CKIAINCH Ha BiINOBIIHUI
MOMeHT. Peanizamii 3a3Ha4eH0i IPaKTUYHOT CKJIAI0BOI AiSUIBHOCTI YIOBHOBaYKEHUX 0CI0 3yMOBIIIOE
HEOOXiTHICTh PO3TIBSIY TIO3UIN HAYKOBINB Yy BU3HAYCHHI CTIPSIMOBAHOCTI CJIIIMX CHUTYAIli sSK
TakuX, I0: BIUIMBAIOTh HAa PO3CITIAYBaHHS Ta BWU3HAYaNbHI Horo ocoOmmBocti [8, c. 196—-197];
CIPUIMAIOTHCS, OIIHIOIOTHCS 1 BUKOPHUCTOBYIOTHCS CITITIMM JUTSI BUPIIIIEHHS TAKTHIHUX 3aBIaHb i
JIOCSTHEHHS 3arajibHUX (CTpaTerivyHuX) IMiJied posciimayBadHHs [7, ¢. 9]; 3 1X BHKOPHCTaHHSIM
3AIMCHIOETHCST PO3KPHUTTS, PO3CIHiJYBaHHS 1 TONEpe/LKEHHs 37104MHy [3, c. 71]; 3yMOBIIOIOTH
MOXJIMBICTb OpraHiB JIOCYIOBOTO CIJIACTBA peali3yBaTH CBOI MOXJIMBOCTI IOAO PO3KPHTTS,
PO3CIiTyBaHHs Ta TOICPE/PKCHHS 37I0UMHY [4, ¢. 282]; XapaKkTepu3ylThCs HASIBHICTIO THX YH
IHITUX JTOKa3iB Ta iH(opMaliifHoro MaTtepiaidy, a TakoXX KOHKPETHHX 3aBIaHb, SKi BUHHKAIOTH Y
3B’3Ky 3 X 30MpaHHsIM 1 nepeBipkolo [5, c. 214].

BuBueHHs HaBemeHMX IyMOK HAyKOBIIB JO3BOJIIE MiAKPECIUTH BW3HAYCHHS HUMH
OOyMOBIICHOCTI ~ BHpINICHHS 3aBAaHb SK TaKTHYHOTO (pe3yJbTaTHBHE TMPOBEICHHS
ciguux (pO3LIYKOBHX) JMiH, 3aCTOCYBaHHS TaKTHYHHMX IIPUHOMIB), Tak 1 CTpaTeriyHoOro
xapakrepy (peamizalii 3aBJaHb KpHMIHAJILHOTO IpOBa/pKeHHs). Ha BigMiHy Bim ciigumx
CHTyalli, SKi TIOB’SI3YIOThCS 3 BIATIOBIZHUM €TalioM pPO3CIiTyBaHHS, TPOTHIIS MOXKE
PO3IMOYATHCS 10 BUABICHHS (haKTy KPUMIHAIBLHOTO MPABOMOPYIICHHS Ta, 3aJIEXKHO BiJl CTyICHS
IHTEHCHBHOCTI THCKYy Ha TOCTPaXKIAIHUX, CBIAKIB-OUYEBHMIIIIB IOMil, MOXE MPHU3BECTH JO
¢dbopmyBanHs cutyarii npotumii. OIiHKa OCTaHHBOI 3yMOBIIOETHCS MOMEHTOM BHUSBIICHHS
iH(popMarii mpo KpUMiHAIBHE TPABOIOPYIICHHS Ta HASBHOIO CYKYITHICTIO BIJOMOCTEH TIpo
oOctaBuHU Moii Ta ii y4aCHUKIB.

3Ba)karo4yM Ha I, TPUHMAIOTHCS BiIMOBIIHI PIICHHS MPO OpPTaHi3alliio Ta TUIAHYBaHHS
IpoLeCy po3CIIiyBaHHs KpUMiHaNBHOTO NpaBonopymenss [12, c. 130].

CrhinbHI pUCH PO3MVISAAYBaHMX HAMH KaTErOpil MOJSTal0Th B TOMY, IO BU3HAYAKOTHCS
BOHM Ha MOMEHT BUSBICHHSI TIPABOOXOPOHIIMH (DakTy BUMHCHHS KPHUMiIHAITBHOTO
MIPABOTIOPYIICHHS ¥ TIPOSBIB MPOTHJIl, OJTHAK TIEPSIYMOBH CIIPUHHATTS OCTAaHHIX (OPMYIOTHCS
Jo0 1poro. Tak KO MiXK BYMHCHHSIM KPUMIHAIHGHOTO TPABOMOPYIICHHS Ta HOr0 BUSBICHHIM
HasBHUI 4YacOBHHA TMPOMIXKOK, I Yac SKOTO CITIBYYaCHUKH, IOCTPa)<iami, CBIAKH MOl
MiATAFTECS TUCKY, CIIIU 3HHUINYIOThCS Ta/a00 MPUXOBYIOTHCS, TOIIKOKYIOTBCS, OOCTAHOBKA
3MIHIOETHCS, IO YCKIIATHIOE (YHEMOJKIIMBIIIOE) BHSBJICHHS Ta OIIHKY MO KPUMIHAJIBHOTO
MIPaBOIIOPYIIEHHS, iX BapTO CIPUHAMATH SK MPOTUAII0 «HAa BHIEPEDKEHHA». BinCyTHICTH
BHSIBJIICHOTO (haKTy KPUMIHATBHOTO TIPABOMTOPYIICHHS, 5K 1 TIOYAaTKy TPOBAIKCHHS, HE TO3BOJISE
TOBOPUTH TIPO (GOpPMYBaHHS CITUOI CHUTYyaIlii, Xo4a MPOTHIS Bxe Oyna 3miliCHEeHa, CTYIiHb
IHTEHCHBHOCTI SIKOi 3yMOBITIOE MOXIUBICTh BHSIBIICHHS MTPOTHIIPABHOTO JISTHHS Ta Pe3yJIbTaTiB
roro poscuigyBaHHs. [IpoTumis sK KIOY0BUH (akTtop (opMyBaHHS CIiTIOl  CHUTYyarii
BIJIMOBITHOTO €Tamy pO3CIiAyBaHHSI MOXE 3aJMIIATUCS HE BHSBJICHOI, HE BPaXOBAHOI.
AKTUBHHI THCK Ha YYaCHHKIB MPOBA/PKCHHS, 31 3HAYHOIO JOJICIO BIPOTITHOCTI, MPU3BEAC JIO
TpaHchopMarii CimiIoi CHTYyallil, KOJIH, HAMpPHKIA], «0co0y HE BCTAHOBJICHO, OJHAK € TEBHI
BIZIOMOCTI TIPO HEI», B Ty, KOJHM «BIIOMOCTEH MPO OCOOY 3JIOUWHIIS HE BHUSBJICHO», IO BapTO
OIIHIOBATU SIK TIOTIPIICHHS YMOB PO3CIiIyBaHHS. 3a3HAUCHE MOXE 3yMOBIFOBATUCH TAKUMHU
MIPOsIBaMU: BiIMOBA YYaCHHUKIB BiJ] paHIIIe JaHUX CBiTUeHb, 1X 3MiHAa; 3HHUIICHHS (TTONTKO[KSHHS,
ITiIMiHA) MaTepiaIbHUX CITIIB Ta iH., copMOBaHe HeTpaBaAUBe aliOi, HeToCTaTHIN podeciHHuiA
PIBEHB CJIJYOTO JUIA BHUPINICHHS BIiMMOBIIHUX 3aBAaHb TOIIO. BiACyTHICTH NPOSBIB MPOTUMIT
MOXeE CTaTH pe3yJIbTaTOM He MOiHGOPMOBAaHOCTI 3 OOKy He 3alliKaBleHHMX oci0 mpo QakT
MOYaTKy MPOBAPKCHHS a00 X BIIMOBH BiJl EPEUIKOPKAHHS HOrO 3iHCHEHHIO. TaKuM YHHOM,
(GopMyBaHHsS, YMOB T[IOYaTKOBOIO €Tamy pO3CIiAyBaHH], HE BH3HAYaE OOOB’SI3KOBOTO
OJIHOYACHOTO ICHYBaHHs cHTyaIlii mpoTumii. [Ipore ocTaHHs, 3aJeKHO BiI IMEpeciiTyBaHUX
3aIliKaBIeHUMH Oco0aMH IIJICH, a TaKoX il YIMOBHOBOKEHHWX OCIO, CHpSIMOBaHHUX Ha iX
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HeUTpaizaiito, Moke OyTH YUHHUKOM a00 yMOBOIO (POpPMYBaHHS BiJIOBIHOT CITITYO1 CHTYaITii.
Tpeba BigMiTHTH, IO HE PAKT 3AIMCHEHHS TUCKY (ITOTPO3H, IMIAHTAX, CKAPTH 1 T. iH.), HATTPHUKIIA]
Ha YIOBHOB&KEHY 0coOy, a i peakwis y BUIJISAI yTpUMaHHs a00 3 pi3HOIO e(EeKTHBHICTIO
MO/IOJIaHHS TPOTUIT MOXYTh 3yMOBIIOBaTH (POpPMYBaHHs CJiq4oi curyarii. Po3risHyTi HamMu
0co0nMBOCTI  ()OpPMYBaHHS MOYATKOBOI'O €Taly pO3CHiAyBaHHS Ta B3a€EMO3YMOBJIEHICTH
XapaKTepHHUX JUISl HOTO CIITYMX CUTYyalll Ta CHTyaliil IpOTHIi, JO3BOJSIOTH HAarOJOCHTH Ha
MOJKJIMBOCTI iX ICHYBaHHSI SIK OKPEMO, TaK 1 Y B3aEMO3B’SI3Ky OJTHA 3 OJTHOIO.

IMotpebye aHamizy ¥ TOJANBIIMA e€Tam PO3CIiMyBaHHS, CIII9i CHTYaIlii SKOTO
BU3HAYAIOTHCSI CTABJICHHSAM NPABONOPYLIHUKA JI0 BYMHEHOTO HHMM HPOTHIIPABHOTO JIiSTHHS
(oromonrenoi migo3pu). HuMu mepeBakHO € Taki: «BIMOBISETHCS BiJ JaBaHHS CBITYEHBY;
«BIAMOBIIETbCS BiJ] TPUYETHOCTI»; «BH3HAE IIPOBUHY YaCTKOBO»; «BHU3HA€ MPOBHHY
NoBHICTIO». HaBeneHUM ciigyuM cUTyamisiM 3a OKPEMHMH KaTEeTOpiSMH KpPHUMiHaJbHUX
NPaBONOPYLIEHb 3 00Ky BUCHUX-KPUMIHAJICTIB MPHUJICHO JOCTaTHHOT yBaru, TOMy BBaXKaeMo
3a HeoOXimHe c(hOKYyCYBATHCh HA IX PO3MIISAI 3 MO3UIIT MPOTHAIT TOCYAOBOMY PO3CIiTyBaHHIO
Ta BHW3HAYCHHS NUIAXIB ii mojomaHHs. 30KpeMa, CIig4a CHTyallis, KOJHM 0co0a IOBHICTIO
BHU3HAE CBOIO TIPOBHHY, HE Ma€ CHPUIMATHCH YMNOBHOBXEHOI 0CO0OO0K OJHO3HAYHO
TO3UTHUBHO, OCKUILKH I1e MOXe OyTH JoOpe CIIaHOBaHA JIiHIS MOBEMIHKH Cy0’ €KTIB MPOTH/III,
po3paxoBaHa Ha 3HIKCHHS WOr0 THWJIBHOCTI MiHIMI3aIlil0 aKTUBHOCTI B TPOBEJCHHI
pO3CIiIyBaHHs, sIKa MPU3BEAC 0 3HUKHCHHSM 13 4acoM MaTepiaibHUX Ta 1IeaJbHHUX CIiIiB
TomO. 3a HAsBHOCTI y cy0’€KTa pO3CI]iAyBaHHS JOCTaTHBOI KUIBKOCTI JIOKa30BOi iH(popmaii
PO MPUYETHICT JI0 BYMHEHOTO MPOTUIIPABHOTO MiSTHHS BiIMOBIAHOT 0COOM I OTOJIOTIECHHS
iif migo3pu, cuTyalis NpoTuaii Bxke He Oyae MaTu iCTOTHOTO BIUIMBY y (opMyBaHHI Ciigdoi
cutyarii. BomgHouwac mocraTtHicTh 3i0paHUX BiZOMOCTEH BapTO PO3ISAAATH KpPUTEPIEM
YMOBHHM, OCKUIPKH HaJaHi CTOPOHOIO 3aXHCTy JaHi MOXYTh IOCTaBUTH IX I CYMHIB.
HenocratHicTh 10Ka3iB JUIsl OTOJIOLICHHS MMiZ03pU 0c001 MOXKE NMPHU3BECTH A0 TOTO, IO THUIIOBA
ciigya cutyanis «Oco0y NpaBONOPYIIHMKA BCTaHOBJIEHO» TPaHC(HOPMYETHCS B Ty, KOJIH
«HasiBHI OKpeMi BiIOMOCTI PO MPaBOIOPYITHHUKAY, a00 «IHopmarrii mpo mpaBomopynrHUKa
He BUsBICHO». [IOBepHEHHS BKa3aHWX CIIIYMX CHUTYyallill O TOYaTKOBOi (CHPHSTIMBOT)
3YMOBJICHE THM, HACKIJIbKM YIOBHOBa)KCHA 0C00a MIBHIKO YCBIJOMHTh Ta CIPSMYE
HEOOXITHOTO PIiBHA 3yCWUIA SK Yy HampsMi pO3CIiAyBaHHSA, TaK 1 TOMOJMAHHS MPOTHJIII.
BopHouac MOBHE YM YaCTKOBE BU3HAHHS CBOE MPOBHUHU HE MA€ CIIPUAMATHCS BiJCYTHICTIO
NpoTHIIl SIK TPOSBY KOHQUIIKTY IHTEpPECiB MK CTOPOHOIO OOBHHYBAaU€HHS Ta 3axHCTY.
IIpobGnema momsirae B TOMY, IO B IIHCHUX KOH(MIIKTAaX CIPaBXKHI OIMOHEHTH HE 3aBXKIU
NparHyTb BHSBUTH ce0e€ 1 HEpiIKO INPUXOBYIOTHCS 32 APYrOpSAHMMHU YYacHHKaMH abo
HaMararoThCsl MPEICTaBUTH Cy0’ekTaMu KOHQUIKTY 0ci0, 'pynmy YW opraHisamii, siki JIuIIe
OTIOCEPEIKOBAHO TOB’sA3aHI 3 Horo mpeamerom [13, c. 61]. PosrmsayBaHi MposSiBM MOXYTh
3MIHCHIOBATHCS BUHYBATIIEM SIK BiJIKPUTO (BiIMOBIIIETLCS Bij Jadi CBiAUEHB; HE BU3HAE CBOIO
NPUYETHICTB), TaK 1 MPUXOBAHO (BU3HAE CBOIO MPOBHHY YAaCTKOBO; BU3HAE POBUHY MOBHICTIO).

dopMyBaHHSI MPOAHANI30BAHUX HAMHU THIOBUX CIIAYUX CHTYalliii MMOYaTKOBOIO Ta
MOAAJIBIIONO €TaliB PO3CIiAYBaHHS MOKE OYyTH OLIHEHO 3 IO3MLIl BIUIMBY HA HUX IIPOSBIB
OPOTUIIl JOCYAOBOMY PO3CIiTyBaHHIO. Y CIIIIIHE BUPILMICHHS CIITYUX CUTYAllid Ta CHUTYAaIlii
MPOTHUIIT MOXJIMBE OOOIMIJILHOIO 0€3 CIPOIIEHHS iX OIIHKH ¥ 0OpaHHS BiIMOBIIHUX 3ac00iB,
3axoniB. IIporHO3yBaHHS SK TIONIMIIEHHS, TaK 1 MOTIPIICHHS YMOB pPO3CIiTyBaHHS Ta
MOJIOJIAHHS TPOSBIB MPOTHUIIT Mae CHpUAMATHCh YIOBHOBaXXCHHMH OCO0aMH B yXBaJleHHI
BUBa)XCHUX OOTPYHTOBAHUX PillICHb.

BucHoBku. ToX MOXXEMO HaroJIOCUTH Ha HEOOXIIHOCTi, 3 OJHOTO OOKY, OKpECICHHS
CHUTYyaIliil IpOTHIl, 3 IHIIOTO — HEPO3PUBHOTO PO3MIISY iX Ta BHPILICHHS Pa3oM i3 CIIIUYUMHU
curyarisima. Cutyanii npotunii MoxyTh QopMmyBaTHCS 10 IOYaTKy KpPHMiHaJbHOTO
MPOBa/KCHHSI, BIUIMBATH Ha MOXJIMBICTh HOTO BHSBICHHS i YTBOPEHHS CJiYMX CUTYAIiH, 110
HE 3aKJIajae IMiIBAMHU IS CyKCHb MPO BIJCYTHICTh IX B3aEMHOTO 3B’s3Ky, BIUTUBY. lle
MOSICHIOETECSI TUM, IO CIIIAYl Ta CUTyamil mpoTuaii € B3aeMO3yMOBJIEHHMH y (hOpMyBaHHI Ta
TTO3UTUBHOMY X BUPIIIIEHHI.

[TpoBeneHe HAMH OCIIPKEHHS J03BOJIMIIO OKPECIHTH HAMPSIMH MOJANBIINX HAIINX
I'PYHTOBHHUX HayKOBHMX HOIIYKIB, 5IKi 30CEpe/XKYBaTUMYTbCsl Ha 3[1MCHEHHI THMI3anii cCUTyarii
HPOTHJIIT JOCYZOBOMY PO3CIIiTyBaHHIO.
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ABSTRACT

Viktor Pletenets. The problem of the ratio of investigative situations and situations of
opposition to pre-trial investigation. The article conducts a study of the relationship of categories
«Investigative situation» and «Situation of opposition» to pre-trial investigation. It is alleged that in
earlier research conducted by scientists, the investigative situation was not given due attention to
situations of counteraction. Analyzing the views of scientists on the investigative situation, it is noted that
all of them to some extent determined from the point of view of the conditions (situation) of the
investigation. The focus of attention is that the above-mentioned positions can be perceived as
synonymous, close to the definition of the content of the examined scientific category, which, at the initial
stage of the investigation, can be considered from the point of view of the authorized person’s knowledge
of the circumstances of the criminal offence in general and the offender in particular. It is emphasized that
on the one hand, the set of actions (inaction) are not interested in the investigation of persons, are not per
se a «situation of counteraction», but only determine its formation. On the other hand, it is not correct, in
our opinion, to assert unconscious overcoming of opposition which the authorized person did not realize
without experiencing difficulties in his activity. The article points out that not only the information
collected on the relevant production, but also the data contained in the forensic characterization of the
scientific research in the relevant area, are important in the knowledge of the authorized person. Their
examination, comparison and analysis may influence the authorized person’s assessment of the available
body of information and determination of the direction of searching for the information not yet found.

The author’s opposition to the investigation is assessed as a set of actions (omissions) aimed at
increasing the ability of law enforcement agencies to carry out activities aimed at achieving the objectives
of the Code of Criminal Procedure. Thus, the investigative situation as a scientific category cannot cover
the conditions for opposing the pre-trial investigation. The content of the article emphasizes that the
inclusion in the category of «investigative situation» of conditions that will characterize the
manifestations of counteraction, will lead to the complexity of theoretical and practical application. This
led to the introduction of such scientific category as «situation of counteraction» The conclusions point to
the need, on the one hand, to identify situations of opposition, on the other, to consider them seamlessly
and to resolve them together with investigative situations.

Keywords: investigative situation, situation of counteraction, stages of investigation, criminal
proceedings, authorized person.
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HNEPCIIEKTABH TH®OPMAIINHO-AHATITHYHOT O
3ABE3IEYEHHS ONTIEPATUBHO-PO3IITYKOBOI
JISAJIBHOCTI B YKPATHI

Po3kputo ocobnmuBocTi  iHGOpPMALIHHO-aHATITHYHOTO 3a0€3MEeYEeHHs ONEPaTUBHO-PO3IIYKOBOT
JisuIbHOCTI B YKpaiHi. BcTaHOBIIEHO, 1110 BPaxOBYIOUHM MDKBIJOMYHH Ta MyJIbTH( YHKIIOHAIBHUI XapakTep
OTIEPaTUBHO-PO3IIYKOBOI AisIBHOCTI, ii iHpOpMaLiiiHO-aHATI THYHE 3a0e31neYeHHs HeOOX1THO PO3IIISIIATH SIK
KOMIUIEKC 3aXOJiB, 3IIMCHIOBaHUX BiJIMOBIIHUMH Cy0’€KTaMH Ta CHPSIMOBAHMX Ha IOLIYK, 30ip, aHai3,
CHCTEMAaTH3allil0 Ta BUKOPHCTaHHS OIEPATHBHO 3HAUyHIOi iHpopMamii 3 METOI0 yXBaJeHHS 3aKOHHUX Ta
0o0rpyHTOBaHUX pimeHb. [Ipy 1bOMY OCHOBHOIO (YHKLIE€IO iH(MOPMaifHO-aHAITUYHOTO 3a0e3MeUYeHHS
OP/] € ananiTnana po6oTa, pe3yabTar KOl — yXBaJICHHS BiAIOBIIHOTO YIPABIIHCHKOTO PIlIEHHS. 3 METOIO
YIOCKOHAJIEHHS  iH(OpMAIIHHO-aHATITHYHOTO  3a0e3MEeYeHHs]  ONepaTHBHO-PO3LIYKOBOI  JIISUTBHOCTI
HPOHOHYETHCS 3aITPOBa/DKEHHS 1H(OPMANiHOT MOJIeN HEe3aIeKHOTO YIPaBITiHHL.

Knrouogi cnosa: ingpopmayis, ananiz, onepamugHo-po3uiyko8a OisnbHiCmb, MOOelb YRAPAGHIHHS,
inghopmayitina cucmema.
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