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ABSTRACT

The presumption of innocence is one of the most important guarantees of respect for the rights of
the suspect and the accused in the criminal process. The article examines the domestic criminal law ban on
illicit enrichment, as well as the previous version of the norm, in the context of clarifying its compliance
with the principle of the presumption of innocence. It is substantiated that Article 368-5 "Illicit Enrichment"
of the Criminal Code of Ukraine, which replaced the previous unconstitutional edition, is consistent with
the principle of presumption of innocence.

A peculiar limitation of the specified principle, by proportionally shifting the burden of proofto the
accused person, does not violate its essence and scope, and is a fully justified limitation of it, which is
connected with a legitimate goal, social necessity, a high level of corruption and is proportional in view of
the goal, which is achieved through this.

Keywords: illicit enrichment, principle of presumption of innocence, criminal liability, principle of
proportionality, burden of proof.
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FUNCTIONS OF THE STATE MIGRATION SERVICE
IN COMBATING THE OFFENSES OF FOREIGNERS IN UKRAINE

Csitaana Pukkosa. ® VHKIIT JEPKABHOI MITPALIIHOI CJIY2KBU Y BOPOTBBI
3 NPABONIOPYIIEHHAMU THO3EMIIIB B YKPAIHI. V crarti npoanamisosadi ¢yskmii
JepxaBHoi wirpamiiiHoi cimyx0u VYkpaiHum sk cy0’ekta NpOTHIIl BYMHEHHIO aaMiHICTPaTUBHHUX
HPaBONOPYIIEHb iHO3eMIsIMU. Harosnomeno, mo ¢yHKIisM yrpaBiiHHS BIQCTHBUI Jyalli3M — Hopsy 3 X
CTAaTUYHUM XapakTepoM, iM BIAaCTHBA JUHAMIiKa, IO B MpOLEC 3AIMCHEHHS MyOJIYHOI'O PeryTIOBaHHS
cdeporo Mirpamii, 3aBgaHHA, MeTa OisTIBHOCTI Ta KOMIETEHLIS Cy0’€KTiB BIAJHUX MOBHOBA)XEHb Y Iiil
chepi MOXKYTh TpaHCPOPMYBATHCh, IO OOYMOBUTH NEBHI 3MiHH y Tiepeliky Horo ¢yHkmii. Bigmosinna
3MiHa (yHKUiH BigoOpakae ix AMHaMiKy, TOOTO 3MiHAa HampsMKIB AiSUIBHOCTI Cy0’€KTa BIaJHHUX
MOBHOBAXXEHb y cdepi Mirpamii BUKIMKAE 3MiHy OCHOBHUX (QYHKII HOro ympaBmiHCBHKOI AiSIBHOCTI.
Minxpecneno, mo ¢yukuii IMC Ykpainu, 30kpema Ti, [0 CIPSIMOBAHI Ha IIPOTUAII0 aMiHICTPaTUBHUM
HPaBONOPYIIEHHAM IHO3eMIIB B YKpaiHi 3HaXomsThcs y (asi TpaHchopmarii, 0 0OyMOBIIOETECS SIK
BHYTpilHIME (KOpoTKuil TepMmiH Bij crBopeHHs [IMC Vkpainm sk Bumy naepkaBHOI ciyxOu) Tak i
30BHIIIHIMU (hakTOpaMu (PO3BUTOK i OHOBJIECHHS JOKTPHHH aJMiHICTPAaTHBHOIO IpaBa), B TOMY YHCII
nisueHicTs [IMC 5K cy0’ekTa MpOTHAil BYMHEHHIO agMiHICTPATUBHHUX MPABOIOPYIICHb iHO3EMIIMH B
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YMOBaX BBEJICHHS IIPABOBOTO PEKMMY BOEHHOT'O CTaHY.

AxrnenroBaHo ysary, mo ¢ynkuii JIMC VYkpaiHu MoxxHa BBaXKaTH Pi3HOBHUAOM YHPABIIHCBKHX
(byHKLIH opraHiB BHKOHABYO1 BJIaJH, HANIpsIMKaMH (BuxaMu) i BHYTpIITHBOT Ta 30BHIIIHEO OpraHi3aiiHol
aJIMIHICTPATHBHOI JIsUTBHOCTI, CIPSIMOBaHUMH Ha CIpPUSHHA (OPMYBAaHHIO Ta peajizalliio Aep>kaBHOI
MOJITHKH B chepax Mmirpauii (iMMirpamnii Ta emirparii), y TOMy 4UCIli IPOTUIIl HeNeralbHii (He3aKOHHIH)
Mirpauii, TpOMaasHCTBa, peecTpauii (i3uyHuX 0cid, ODKEHLIB Ta IHIIMX BH3HAYEHHUX 3aKOHOAABCTBOM
KaTeropii MirpaHTiB.

Buznaueno, mo ¢ynkuii AMC VYkpainn BiamosimHo mo aHamisy [lomoxxenns mpo [lep:kaBHy
Mirpaniiiny cayx0y VYkpainu, 30Kkpema, MOXHA KiIacu(iKyBaTH Ha LUIBOBI Ta OpraHi3amiiHi.
3anpornoHOBaHO, BUXO/ISIYM 13 3aBAaHb MoknaneHux Ha JIMC YkpaiHu, BUAUTHTH Taki CICIianbHi QYHKIIT
mono nporunii: 1) 3amo0ikHa, MO CTOCYEThCS NPOQIIAKTHKH 1 NPHUIMHEHHS aJMiHICTPaTUBHHUX
MirpaniiHUX NMpaBONOPYLIEHb Ta BiABEPHEHHs iX HETaTMBHUX HACTIJKiB; 2) 3aXHMCHA, COPsAMOBaHA Ha
3aTpUMaHHs 1 epeOyBaHHS y CleliaIbHAX yCTaHOBax iHO3eMIiB (0ci6 0e3 rpoMajisHCTBa), SIKi BANHUIN
aJIMIHICTPATHBHI MirpariiiHi npaBonopymeHHs; 3) 3a0e3medyBaibHa, HallJICHA Ha peasli3alilo BUKOHAHHS
pimenp momo iHozeMmuiB (oci® 0e3 rpomMandHCTBA), SIKI BUMHWIM aAMIHICTPaTHBHI MirpamiiHi
IIPaBOIIOPYIIECHHS.

Kniouosi cnoea: ¢ynryii, [epocasna micpayitina cnyxcoa, inozemyi, aoMiHicmpamueni
NpAasonopyulenHs, Hele2anibHa Mizpayis, micpayitine 3aKoH00ascmeo, NPomuois.

Relevance of the study. The State Migration Service of Ukraine is the leading subject of
the implementation of state policy in the areas of migration (immigration and emigration),
including combating illegal (unlawful) migration, authorized to perform a significant number of
tasks, and the implementation of functions, the proper performance of which is associated with
the use of effective and efficient means of influencing both foreigners and citizens of Ukraine
who invite or receive them, and directly to employees of the migration service. In turn, the
functions of the State Migration Service require their own definition, classification and detailed
description of their content.

Recent publications review. The works of many leading domestic scientists
V. Averyanov, M. Anufriev, O. Bandurka, and D. Bachrach are devoted to the theoretical and
practical problematic aspects of the activity of the State Migration Service in Ukraine, including
the improvement of legal regulation in the field of migration, Yu. Bytyaka, I. Golosnichenko,
D. Holoborodko, E. Dodina, R. Kalyuzhny, L. Koval, V. Kolpakova, A. Komzyuk, E. Kubko,
V. Malinovsky, T.Minky, V. Petkova, V. Opryshko, O. Ostapenko, O. Ryabchenko,
O. Skakun, O. Yarmysha and others, however, in view of the above, the topic remains
understudied legal analysis of the functions of the State Migration Service as a subject of
combating the commission of administrative offenses by foreigners.

The article’s objective is to analyze the functions of the State Migration Service of
Ukraine as a subject of combating the commission of administrative offenses by foreigners

Discussion. According to the large explanatory dictionary of the modern Ukrainian
language, "function" is understood in several meanings: 1) a phenomenon that depends on
another phenomenon, is a form of its detection and changes according to its changes; 2) the work
of someone, something, duty, sphere of activity of someone, something [1, p. 1335].

In management theory and administrative law, management functions are perceived as
the most elaborated management factors, static categories that are reflected in normative legal
acts. Although there is also an opinion about the mobility (dynamism) of this category.

We believe that management functions are characterized by dualism — along with their
static character, they are characterized by dynamics. Our conviction is reinforced by the fact that
in the process of public regulation of the migration sphere, the tasks, purpose of activity and
competence of subjects of power in this sphere may transform, which will cause certain changes
in the list of its functions. The corresponding change in functions reflects their dynamics, i.e., a
change in the direction of the subject of authority in the field of migration causes a change in the
main functions of his management activity.

In administrative and legal science, there is a widespread opinion that the functions of
management (administration) play a key role in the formation of organizational structures of the
management system, since the organizational structure of management acts as a social system.
In turn, the functions reflect the administrative manifestation of the activity of the subject of
power. The corresponding functions have a diverse orientation, but serve to achieve a common
goal, a managerial effect (result).

In this aspect, S. Honcharuk defines management functions as the main directions of
management activity that express its content, its specialized types [2, p. 25]. In turn, by such
functions, O. Ryabchenko understands the leading areas of activity of state authorities and the
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legal means (responsibilities and powers) used by them to achieve the goal of functioning. At
the same time, each function as a certain type of activity of state authorities is characterized by
independence, uniformity, and repeatability [3, p. 42].

V. Averyanov rightly emphasized that the functions of executive bodies are relatively
independent and qualitatively homogeneous components of the activities of these bodies, which
are characterized by target orientation [4, p. 262]. So, one can agree with the unifying opinion
that management functions reflect certain components of activity, its conditional directions.

As for the classification of management functions, it should be noted that the demarcation
of functions according to one or another criterion largely depends on their understanding. Below
we will dwell on the positions of individual scientists. V. Averyanov and V. Malinovsky suggests
distinguishing between the following types of management functions: a) general or basic
functions; b) special or specialized functions that reflect the specifics of a specific management
entity or managed object; c) auxiliary or service functions that support the performance of
general and special functions [5, p. 148]. At the same time, relying on the criterion of compliance
with the assignment of the management function, O. Bandurka proposes to distinguish among
them target and organizational ones [6, p. 20].

On the basis of the above, it should be stated that there are different approaches to the
classification of managerial functions. At the same time, in the theory of administrative law, the
division of relevant functions into: a) general functions should be recognized as the most
widespread and simple; b) special functions (reflecting the specifics of a specific management
entity or managed object) [7, p. 263].

It is safe to say that the functions of the State Migration Service of Ukraine, in particular
those aimed at combating administrative offenses by foreigners in Ukraine, are in a phase of
transformation, which is determined by both internal (the short period of existence of the Security
Service of Ukraine as a type of public service) and external factors (development and renewal of
the doctrine of administrative law).

The adoption of a number of normative sources and the availability of draft laws aimed
at the further development of the State Migration Service of Ukraine as a modern state institution
of the European model should contribute to the transformation of the functions of this service.

In general, the functions of the State Migration Service of Ukraine can be considered a
variety of management functions of executive authorities, directions (types) of its internal and
external organizational administrative activity. Such functions are aimed at promoting the
formation and implementation of state policy in the areas of migration (immigration and
emigration), including combating illegal (unlawful) migration, citizenship, registration of natural
persons, refugees and other legally defined categories of migrants.

Based on the tasks of the State Migration Service of Ukraine, which are enshrined in the
Regulations on the State Migration Service of Ukraine, in particular, it is possible to talk about
the division of their functions into target (chapter 4) and organizational (Chapter 5) [8].

Among others, in our opinion, it is important to single out the function of the Ministry of
Internal Affairs of Ukraine regarding the implementation of measures to prevent and counter
illegal (unlawful) migration, other violations of migration legislation (chapter 4, paragraph 31),
as well as the implementation of state control over compliance with legislation in the areas of
migration (immigration and emigration), including combating illegal (unlawful) migration,
citizenship, refugees and other legally defined categories of migrants in cases provided for by
law, bringing violators to administrative responsibility (Chapter 4, item 33) [8].

With regard to the special functions of the State Migration Service of Ukraine in
combating administrative offenses by foreigners, we consider it expedient to clarify their list.
Based on the tasks assigned to the Internal State Migration Service of Ukraine, we propose to
highlight the following special countermeasure functions:

1) Preventive, which refers to the prevention and termination of administrative migration
offenses and averting their negative consequences;

2) Protective, aimed at the detention and stay in special institutions of foreigners (stateless
persons) who have committed administrative migration offenses;

3) Enforcement, aimed at the implementation of decisions regarding foreigners (stateless
persons) who have committed administrative migration offenses.

In view of the authority of the State Migration Service of Ukraine as a subject of
combating administrative offenses, the above-mentioned functions can be characterized as
follows: preventive function — in their administrative activities to ensure the protection of public
order and public safety, employees of the Security Service of Ukraine have the right to demand
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from citizens and officials who violate the established management procedure in the field of
migration, termination of offenses and actions that prevent the exercise of the powers of the State
Security Service of Ukraine, and in case of non-fulfillment of the specified requirements, take
coercive measures; check foreigners’ identity documents, as well as other documents necessary
to clarify the issue of compliance with the rules of stay in Ukraine, draw up protocols on
administrative offenses, carry out personal inspection, inspection of things, seizure of things and
documents, use other provisions provided by law measures to ensure proceedings in cases of
administrative offenses; in the cases stipulated by the Code of Ukraine on Administrative
Offenses, to impose administrative fines; to conduct filming and photography, sound recording
as auxiliary means of preventing illegal actions and uncovering offenses; carry out photography,
sound recording, film and video recording, fingerprinting of persons detained for violating the
rules of stay in Ukraine; protective function — the State Security Service of Ukraine ensures the
temporary detention of foreigners (stateless persons) in special institutions until the completion
of preparation for their administrative deportation; enforcement function — within its
competence, the State Security Service of Ukraine carries out administrative fines, as well as
court decisions (on forced deportation from Ukraine) made in accordance with the procedure
established by law.

Therefore, the State Migration Service of Ukraine, as a subject of authority, opposes
administrative offenses by foreigners. The functions assigned to the service are relevant taking
into account the geographical location of Ukraine, which often acts as a transit state for illegal
migrants to the states of the European Union. Certain regions also deserve increased attention,
especially in the border areas, where the influx of foreigners, and therefore the statistics of their
committing administrative offenses, is significantly higher than in other regions of Ukraine,
which are not so attractive for their stay.

We agree with the opinion of S. Tishchenkova that the growing scale of international,
especially illegal, migration has objectively led to the actualization of the issue of strengthening
the role of the state in regulating its processes. Each country has the right to independently
determine the directions and goals of migration policy. But the state apparatus, whose task is to
settle this issue, quite often turns out to be insufficiently mobile [9, p. 104]. Based on the above,
it is important to conduct a timely legal analysis of the problems of the activity of the State
Migration Service, as a subject of counteraction to the commission of administrative offenses by
foreigners, which inhibit the implementation of functions in the specified area, and the proper
operational regulatory and legal regulation by the authorized subjects of the legislative initiative
of certain changes for the effective operation of the State Migration Service in the specified
field.

Note that while performing administrative functions, the State Police of Ukraine must
stop administrative offenses regarding the rules of stay in Ukraine and transit passage through
the territory of Ukraine of foreigners and stateless persons and carry out proceedings against
them; to ensure, within the limits of their competence, measures to prevent and counteract illegal
(illegal) migration, other violations of migration legislation, control compliance by citizens and
officials with the rules of the passport system, entry, exit, stay in Ukraine and transit through its
territory by foreign citizens established by law and stateless persons.

According to the indicators of the activity of the State Migration Service for 9 months of
2022, it was brought to administrative responsibility under Part 1 of Art. 203 Code of Ukraine
on Administrative Offenses — 8516 people. Violators of the migration legislation were fined
according to the protocols of the State Migration Service — UAH 2,386,7630. 4,138 illegal
migrants were identified, of which 3,237 were men and 901 were women. A decision was made
on the detained illegal migrants: on the forced return of 3,895 people; about the forced
deportation of 172 people; about banning entry to Ukraine — 379 people. A decision was made
regarding the detained illegal migrants by the territorial body of the State Migration Service to
place 170 people at the point of temporary stay of foreigners and stateless persons illegally
staying in Ukraine — 170 people.

It is worth noting that in connection with the full-scale military invasion of the russian
federation on the territory of Ukraine, it is difficult to collect statistical information on the results
of the activities of the territorial bodies of the State Migration Service in certain regions of
Ukraine in the temporarily occupied parts of the territories of Donetsk, Zaporizhzhia, Luhansk,
and Kherson regions [10].

Violations by foreigners and stateless persons of the rules of stay in Ukraine and transit
through the territory of Ukraine, as well as violations by citizens and officials of enterprises,
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institutions and organizations that invite or receive foreigners and stateless persons, are quite
widespread, and countering these negative phenomena requires from the bodies and territorial
divisions of the State Migration Service of Ukraine, the application of various measures.

Conclusions. Summing up, let’s emphasize that the State Migration Service is an
important subject of the authorities’ powers to combat administrative offenses by foreigners in
Ukraine. The activity of this body is aimed at preventing and countering illegal (unlawful)
migration and other violations of migration legislation. Officials of the State Migration Service
of Ukraine are empowered to apply administrative coercion to foreigners who violate domestic
administrative migration legislation. The functions of combating administrative offenses of
foreigners and stateless persons in Ukraine are not sufficiently covered in the legislation and do
not take into account the specifics of the activity of the i State Migration Service of Ukraine n
the conditions of the introduction of the legal regime of martial law. A clear definition of the
understanding and implementation of functions is the key to the effective activity of the State
Migration Service of Ukraine as a subject of combating the commission of administrative
offenses by foreigners.
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ABSTRACT

The article analyzes the functions of the State Migration Service of Ukraine as a subject of
countermeasures against the commission of administrative offenses by foreigners. It is emphasized that
management functions are characterized by dualism — along with their static nature, they are characterized
by dynamics, that in the process of public regulation in the field of migration, the tasks, the purpose of
activity and the competence of subjects of authority in this field may transform, which will cause certain
changes in the list its functions. The corresponding change in functions reflects their dynamics, i.e., a
change in the direction of the subject of authority in the field of migration causes a change in the main
functions of his management activity. It is emphasized that the functions of the State Migration Service of
Ukraine, in particular those aimed at combating administrative offenses of foreigners in Ukraine, are in a
phase of transformation, which is determined by both intemal (a short period of time since the creation of
the State Migration Service of Ukraine as a type of public service) and external factors (the development
and renewal of the doctrine of administrative rights), including the activity of the State Migration Service
as a subject of counteraction to the commission of administrative offenses by foreigners in the conditions
of the introduction of the legal regime of martial law.

Keywords:  functions, State Migration Service, foreigners, administrative offenses, illegal
migration, migration legislation, countermeasures.
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CURRENT EXPERIENCE IN THE FIELD OF PROTECTION
AGAINST FAMILY VIOLENCE AND PECULIARITIES OF PREVENTION

JOmuatpo  Ilypkamenxo. CYYACHHMI JOCBIJ V C®EPI 3AINOBITAHHS
JOMAIIHBOMY HACHJIBCTBY TA OCOBJUBOCTI NPO®PIIAKTHUKM. V¥ crarTi HUIXOM
aHaJTi3y HAYKOBHMX MyOJiKalili Ta YMHHOTO 3aKOHOJABCTBA HAJaHO aBTOPCbKE BHU3HAUCHHS TEPMiHA
«po(iTaKTHKa JOMAIIHEOT0 HACHIBCTBaAY. Lle il neprkaBHUX Ta rpOMAJICBKUX IHCTHTYIIH, CIIPSIMOBaHI
Ha HEAOMYLICHHS BYNHEHHS JOMAIIHBOTO HACWIIBCTBA Ta HA IiJIBUILEHHS PiBHA 0013HAHOCTI CyCIiIbCTBA
moa0 (GopM, IPUYMH 1 HACTIAKIB JOMAaUIHHOTO HACHIBCTBA, ()OPMYBAHHS HETEPIIMMOrO CTABJICHHS IO
HACHJIBHUIIBKOI MOZIENI MOBEJ[IHKY y NPUBATHAX CTOCYHKAX, HEOANTyKOT0 CTaBJICHHS 10 IMOCTPaXKIAINX
ocib, HacaMmIepe ] 10 HOCTPKAAINX JiTeH, BUKOPIHEHHS TUCKPUMIHALIIHHUX YSBISHb PO COLIaIbHI poui
Ta 000B’SI3KH KIHOK 1 HOJIOBIKIB, a TAKOX Oy/b-sIKMX 3BUYAIB 1 TPAAULIH, 10 HA HUX IPYHTYIOTHCS.

JlocnipkeHo MUTaHHS HOPMATHBHOTO BPETyIIOBAaHHS NMPO(ITAKTHKA JOMAIIHHOTO HACHIGCTBA B
Vkpaini. Haronomeno Ha ToMy, II0 Ha CHOTOJHI 3aKOHOJABELh PETENHHO IPONHUCAB YCi HeoOXimHi
IHCTPYMEHTH NPOTHAIl JOMAIIHBOTO HACWJIBCTBA. IIpH IIbOMY Ha NEpUIMil IUIAaH BUXOJMTH IHMTaHHS
npo(iNaKTUYHOI MisUTLHOCTI B JOCIIIKyBaHIH npobnemarnni. Po3rstHyTo cy6’ekTiB y chepi npotumil
JIOMaIIHOMY HAacCWIBCTBY. Lle yHOBHOBakeHI JepikaBOr0 Cy0’€KTH NIPOQIIAKTUKH aaMiHICTPATUBHHX
MIPaBOTIOPYIICHb, SIKi peasi30ByOTh NPODiTaKTHUHY AiSUIBHICTE Y 3a3Ha4eHil cdepi 3a T0MOMOTroI0 TaKUX
METO/IB, SIK IPUMYC, 320XOUCHHS Ta IIEPEKOHAHHSI.

HaronomeHo Ha axkTyaabHOCTI MPOOIEMAaTHKH NPO(ITAKTHKH JOMALIHBOTO HACHIILCTBA. AJKE
MAalO4d YCi MOXJIMBI IHCTPYMEHTH LIOAO0 3armo0iraHHs Ta NPOTUIIl IIbOMY BKpail HEraTHBHOMY SIBHILY, L€
¥ 1oci cepejt HaceJIeHHs TOOYTYeE JlyMKa CTOCOBHO TOT0, 1110 IOMAIIHE HACUIILCTBO € HOPMOIO, & 3BEPTATUCS
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