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SOCIAL POLICY AND SOCIAL PROTECTION
IN EU COUNTRIES: CURRENT STATUS AND TRENDS

Jlapuca Hamusaiiko. COIIAJIBHA ITOJITHKA TA COI[IAJBHUI 3AXHACT B
KPATHAX €C: CYYACHMM CTAH TA TEHAEHIII. Crarts npucesdyeHa akTyalbHHM ITHTAHHIM
COIIIJIGHOTO 3aXHCTy TpoMajsiH. PO3risHYTO cHCTeMy colianbHOro 3axucty micis posmaxy CPCP B
YMOBaX €KOHOMIYHOTO CIajy Ta ii mojansiry TpaHcdopMamiro min yac nepexony YKpaiHu 10 pUHKOBOT
ekoHoMikH. HaromomryeTscs Ha BaXKJIMBOCTI BJJOCKOHAJEHHS CHCTEMH COIaTbHOTO 3aXUCTy SIK JUIS
3a0e3MeYeHHs] CTa0lIPHOTO PO3BUTKY CYCHINBCTBA, TaK 1 AJS BUKOHAHHSA BUMOT 10 wieHcTBa B €C.
OOroBOPIOIOTECS COIiaNIbHI MPOOJIEMH CHOTOJIEHHS YKpaiHH, 30KpeMa O0e3poOiTTs, OigHIiCTh TOLIO.
ITporoHyeThCsl BIPOBAKYBATH JTOCBiN KpaiH €Bponelickkoro Coro3y st po3poOKK B Hallii aepikasi
e(eKTUBHUX MEXaHI3MIB COILIANBHOI TOJITHKH, sKi O 3a0e3meuyBand HAOMMKEHHA 1O TaKHUX
€BPONEHCHKUX CTaHJAPTIB, SK: PIBEHb JKUTTS HACENICHHS, MiIBUIICHHS DPiBHS 3alHATOCTI, 3MEHIICHHS
HEPIBHOCTI B JI0XOJaX, MOCHJICHHS COIaIbHOTO 3aXUCTY, TMOAOJAHHSA OiqHOCTI. Y CTaTTi y3aralbHEHO
nocBig kpaiH €Bpomeiickkoro Coro3y IIOJO COLIaNBHOI JOMOMOTH HACEJICHHIO, 30KpeMa MUTaHHS
nepexony Bix OJaromifHOCTI OO COMianbHOI MOJITUKHA Ha OCHOBI ONTHMANBHOI CHCTEMH COILiajbHOL
MiATPUMKH Ta COWIANBHOTO 3aXHCTy TpoMaasH. OCHOBHI BUCHOBKH IIOJITAIOTH y TOMY, HIO 3YCHIUIS
COLiAIbHOT TIOJMITHKA HE TOBWHHI CHPSIMOBYBATHCS JIMIIE Ha HAJaHHS COI[abHOI JIOTIOMOTH.
IligkpecmoeTbesl BaXXIUBICTh 3a0€3MeUeHHsT 3aiHATOCTI Ta 3HWKEHHA DiBHSA 0€3poOiTTs, OCKIIBKH B
KpaiHax 3i cJlabKOI0 €KOHOMIKOIO PHM3UK OiHOCTI TiCHO MOB’si3aHMil i3 6e3po0iTTAM. 3a3HAYa€THCS, 11O
30UIBIICHHS] €KOHOMIYHOT CKJIa[OBOI IpaBa JIIOJMHHU Ha COLIaNIbHHMN 3aXUCT MPHU3BOJIUTH O TOTO, IO
MpaLiBHAKK 3MYIICHI BiIpaXxOBYyBaTH OLIBIIMIA BIICOTOK CBOrO JOXOAY B CHUCTEMY COL{ajJbHOTO
3a0e3neueHHsA. TakuM YMHOM, Mepexa COLIaIbHOrO 3aXUCTy Mae OyTH 30alaHCOBAaHOIO, HE HAATO
IIEAPOIO IH HA/TO NMACHBHOIO.

Knrwwuoei cnosa: npasa i c60600u, iHcmumyyitiHutl MeXaHiam, 2apanmii, coyianrbHa nomimuKa,
Opeanu 0epicasHoi 61adu, coyianvHa niompumka, coyianvhi cmardapmu, nonimuxa €C, 60eHHUl cmaH,
€sponeticbKka iHmezpayisi.

Relevance of the study. In the Constitution of Ukraine, the social protection of citizens
is defined as the primary purpose of the state. During the economic downturn, the social
security system created in the Soviet Union failed to protect the poorest sections of society
adequately. Although Ukrainian society’s primary goal is to build a market economy oriented
to social needs, this is impossible without significant improvement of the social protection
system. After all, even to become a member of the EU, a country must meet specific economic
and social standards. Currently, there are many acute social problems in Ukraine:
unemployment, poverty, etc. Taking into account the experience of the countries of the
European Union can positively affect the development of effective social policy in our country.

© Nalyvaiko L., 2022
ORCID iD: https://orcid.org/0000-0002-7696-4223
larysa-nalyvaiko@ukr.net
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The social policy of the member states of the European Union is aimed at ensuring a stable
standard of living for the population, increasing employment, reducing income inequality,
strengthening social protection, and overcoming poverty. Employment and the reduction of
unemployment are usually the main goals of anti-poverty policies because, in countries with
fragile economies, the risk of poverty is closely linked to unemployment.

This article aims to summarize the experience of the countries of the European Union
regarding social assistance to the population. The experience of implementing social policy in
the EU has shown that these countries have moved from charity to social policy that guarantees
an optimal system of social support and social protection of citizens.

The generalization and study of the European experience of Ukraine are that social
policy efforts should not be focused only on providing social assistance. Ultimately, the
availability and ease of these benefits can lead to a demand-side effect. The human right to
social protection negatively affects workers who have to pay a higher percentage of their
income into the social security system. The social protection system should not create a system
that is too generous or too passive.

In the Constitution of Ukraine, the social protection of citizens is defined as the primary
purpose of the state [1]. During the economic downturn, the social security system created in
the Soviet Union failed to protect the poorest sections of society adequately. Although
Ukrainian society’s primary goal is to build a market economy oriented to social needs, this is
impossible without significant improvement of the social protection system. After all, even to
become a member of the EU, a country must meet specific economic and social standards.
Currently, there are many acute social problems in Ukraine: unemployment, poverty, etc.
Taking into account the experience of the countries of the European Union can positively affect
the development of effective social policy in our country [2].

Recent publications review. Several scientists, including V. Andrushchenko, V. Beh,
V. Volovich, M. Holovatom, V. Yevtukh, I. Zvereva, V. lvanov, O. lvanova, A. Kapska,
M. Lukashevich, S. Maksymenko, I. Mygovich, M. Obozov, G. Osipov, P. Pavlenok,
M. Panasyuk, V. Patrushev, I. Pinchuk, V. Skurativskyi, S. Tolstoukhova, M. Tulenkov,
F. Filonenko, T. Shibutani and others, are engaged in the study of the social policy abroad.

The article’s objective is to summarize the experience of the countries of the European
Union regarding social assistance to the population.

Discussion. The experience of implementing social policy in the EU has shown that
these countries have moved from charity to social policy that guarantees an optimal system of
social support and social protection of citizens [9].

Today, four main trends have a significant impact on the development of social policy
in EU countries:

1) Significant demographic changes, the essence of which is the general ageing of the
population in the member states of the European Union and the increase in the number of older
people;

2) Activation of women’s participation in the labour market and changes in the gender
balance;

3) Existence of a relatively high level of unemployment, especially among older people;

4) Faster growth in the number of households compared to population growth,
particularly an increase without working persons [10].

The social policy of the member states of the European Union is aimed at ensuring a
stable standard of living for the population, increasing employment, reducing income
inequality, strengthening social protection, and overcoming poverty. Employment and
reduction of unemployment are usually the main goals of anti-poverty policies because the risk
of poverty in transition economies is closely related to unemployment [2].

The European Union has assumed the main directions of national policy in the social
sphere. Therefore, the European Commission recommends that Member States follow these
guidelines [3]:

— to improve employment prospects of the population thanks to increased investments
in professional training, to implement lifelong learning programs and to ensure access to
education for everyone;

— promote a more intensive impact on economic growth, using: flexible labour
organization that meets the needs of production and is acceptable to employees; wage policy,
which would promote investment in creating new jobs (the level of wage growth should not
exceed the level of labour productivity growth); job creation, especially at the regional and

8 ISSN 2078-3566
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local levels;

— reduce side costs associated with unskilled labour;

— implement a more effective policy on the labour market due to the improvement of
employment services;

— take measures to prevent unemployment among certain social groups, for example,
young people (by providing jobs or opportunities for professional education) [11].

These rules determine the methods of implementing the provisions of the European
Social Charter (1989). The document lists the fundamental rights of the labour force in the
labour market: the right to receive unemployment benefits, work in any EU country on equal
terms, the right to vocational training, etc. In addition, national bodies have several social
functions; they are intended, firstly, for the harmonization and coordination of the social policy
of the member states of the Union, and secondly, for the use of available financial resources to
finance joint social programs [4].

This is important because, for the first time, social policy was included in the list of
basic state measures (in the Maastricht Treaty of 1992). Moreover, 11 states participated in the
protocol and the Agreement on social policy as annexes to the agreement. In 1997, the final
version of the Treaty on European Union included Chapter XI — "Social Policy: Education,
Training and Youth". About one trillion euros was allocated to finance vocational training and
employment of young people under the age of 20, assistance to the most vulnerable sections of
the population in the labour market, provide employees with equal opportunities in the labour
market and help in adapting to structural changes in the field of labour and industry [5].

In November, 1997, the Council of Europe initiated a strategy to increase the level of
employment in the member states of the European Union. The Council of Europe paid particular
attention to the need for a coordinated European strategy to increase engagement. The main
employment tasks are creating new jobs at small and medium-sized enterprises. In addition, both
passive (social protection programs) and active (retraining, subsidies to enterprises that undertake
to maintain a certain number of jobs) employment policy programs are used. However, passive
employment programs are now being superseded by active ones [12].

Furthermore, the requirements for receiving social assistance have become stricter. For
example, an unemployed person who refused to work or study was subject to financial
sanctions in Austria, the Netherlands, Great Britain and Sweden. In Germany, a resolution was
adopted which obliges the monthly registration of the unemployed in the employment agency.
In England, since October, 1996, unemployment benefits depend on a report that unemployed
people submit to the government describing their attempts to find work. It is important to note
that when developing strategic goals in the field of employment and the labour market, which
are common to all member states of the European Union, the Council of Europe proceeds from
the need to consider the labour market situation in each specific country.

In Europe, significant progress has been made in the labour market, employment and
job creation over the past two decades. The unemployment rate in the EU decreased from
9.1 % in 1999 to 8.2 % in 2000. In addition, the number of unemployed decreased by 1.5
million people. Notably, over 60 % of jobs in this period were in high-tech and science-
intensive sectors of the economy [4]. In addition, the European Union’s labour markets have
yet to recover from several obstacles and structural weaknesses fully. Despite the positive
results in the field of employment, the unemployment rate remains relatively high. In June,
2000, the countries of the European Union adopted a new social program aimed at solving
work, labour market and other social policy issues. This initiative is aimed at increasing the
level of employment and applying a comprehensive approach to employment policy. The
program assumes that the employment policy’s goals should be to increase the number of jobs
and improve the quality of work. Developing a more effective employment policy also
involves receiving fair remuneration for work performed and organizing work that meets the
needs of corporations and individuals. Furthermore, the increase in employment should be
based on a high level of labour qualification, an adequate level of labour protection, and
stimulate labour mobility in the labour market. Means of ensuring the Social Program in the
field of population employment include:

—improving people’s qualifications, investing in the educational process (lifelong
learning), and using the latest technologies;

— promoting entrepreneurship as a means of creating new jobs by creating favorable
conditions for starting and developing new types of entrepreneurship, mainly medium and
small enterprises;

ISSN 2078-3566 9
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— creation of favorable conditions for business development in the service sector;

— emphasis on equal opportunities for all;

— implementation of economic reform aimed at economic growth;

— development of the education system [4].

In France, the restructuring of the labour market began — taxes on the income of part of
the employees were reduced, and in Spain, a wage indexation mechanism was introduced.
Nevertheless, collective agreements remain the primary means of wage regulation today, so the
supranational bodies of the European Union try to influence the level of wages precisely within
the framework of social partnership. The organizations that make up the EU trade unions are
the European Trade Union Confederation, the Association of Entrepreneurs and the
Organization of Employees of State Enterprises, as well as the European Union of Small and
Medium Enterprises [6].

In education, European countries have achieved universal access to the population with
secondary education and are currently increasing access to higher education. France and the
Mediterranean countries play a central role in the national education system, the German-
speaking countries and Belgium play a regional role, and the Scandinavian countries have local
control. In the United Kingdom, the power to manage education has been delegated to the
private sector, but the central government still has considerable control over the system [7].

In addition, continuous education is being introduced in European countries, which
interprets the improvement of the professional and educational level as an economically
profitable business for a person throughout his life. The European Commission has
implemented several initiatives to internationalize the provision and receipt of higher
education. However, increased spending on other social programs has constrained education
budgets, prompting countries to increase budget efficiency by using it more effectively. As you
know, healthcare financing systems in Europe are divided into two main types:

1) Publicly funded public health systems that provide services to patients in public
health facilities (Great Britain, Scandinavia and Southern Europe);

2) Healthcare financing is carried out through the insurance system and the provision of
medical services by both public and private institutions (France and Germany).

These countries, particularly Italy and Spain, changed their healthcare systems in the
early 1970°, including private elements [5].

In addition, all European countries have the problem of rising costs caused by an ageing
population, technological progress and societal expectations that are higher than they should
be. However, different healthcare systems have different approaches to this issue. The costs of
medical institutions in the state are limited by the failure to provide high-level medical services
and the need to stand in queues for procedures. Furthermore, health insurance systems can only
withstand rising medical costs if they contract with physician associations and hospitals. As a
result, the solution is to set maximum expenses and fees for medical services and increase
competition among providers [13]. Pension insurance has a unique role in the general social
protection system and as a means of stimulating employment. All EU countries have public
pensions and supplementary guaranteed income for older people, but the level of these benefits
varies from country to country [14]. The governments of the participating countries preferred
partial reforms, in particular, replacing the dependence of pension payments on income,
increasing the retirement age, introducing an accumulation component and, especially worth
noting, the transition from the "defined costs" system to the "defined contribution™ system [15].

Many European countries have social assistance programs, which are national social
security networks. It is important to note that the governments of European countries are trying
to reduce the number of payments, especially to the unemployed, and to maintain incentives for
employment. Despite a complex system of social protection and provision of various types of
assistance, the prevailing norm in EU countries is that young people and older adults, as well as
women, must participate in the labour market to receive help. Although a greater degree of
assistance and a longer duration of assistance reduce the willingness of workers to look for
work or accept an offer, it does not increase the unemployment rate [16].

As a result, promoting employment in the formal economy is a crucial goal of any
strategy to reduce Ukraine’s poverty. This approach should be aimed at transferring jobs from
the illegal economy to the legal one and creating new jobs in the legal economy. Recognizing
that any repressive elements (police, tax authorities, etc.) must play a secondary role in this
strategy. The strategy’s primary goal is to increase the number of attractive jobs. This goal is
usually achieved by combining the following components:
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— changes in tax policy in the direction of tax reduction;

— incentives for participation in the official economy;

— liberal regulatory environment, in particular labour legislation, etc.

However, the Ukrainian government cannot maintain the level of taxes of the European
Union and, at the same time, have the high growth rates necessary to reduce poverty. As a
result, universal social security systems standards in Western Europe should be avoided [8].

There is no single proven method of solving the problems of unemployment and
poverty. The decision is influenced by the specifics of the economy, the country’s history, and
the people’s mentality. Therefore, it is essential to study the experience of EU member states to
determine lessons for the construction and implementation of social security reforms in our
country. After all, the goal of the state policy of the EU member states is not only economic
growth and efficiency; the policies they pursue aim to equalize life opportunities, social justice,
social protection, unity and stability.

Conclusions. The generalization and study of the European experience of Ukraine are
that efforts should not be focused only on providing social assistance when developing social
policy. Ultimately, the availability and ease of these benefits can lead to a demand-side effect.
The human right to social protection negatively affects workers who have to pay a higher
percentage of their income into the social security system. The social protection system should
not create a system that is too generous or too passive.
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ABSTRACT

The article deals with the actual issues of social protection the citizens. The system of social
protection after the collapse of the USSR in the conditions of economic recession and its further
transformation during the transition of Ukraine to a market economy are considered. The importance of
improving the social protection system is emphasized both to ensure the stable development of society and to
meet the requirements for EU membership. The social problems of Ukraine today are discussed, including
unemployment, poverty, etc. It is proposed to implement the experience of the European Union countries to
develop effective social policy mechanisms in our country that would ensure the approximation of such
European standards as: a stable standard of living for the population, an increase in employment, reducing
income inequality, strengthening social protection, overcoming poverty. The article summarizes the
experience of the countries of the European Union in relation to social assistance to the population, in
particular the issues of transition from charity to social policy based on the optimal system of social support
and social protection of citizens. The main conclusions are that the efforts of social policy should not be
directed only to the provision of social assistance. The importance of providing employment and reducing
unemployment is emphasized, since in countries with fragile economies, the risk of poverty is closely related
to unemployment. It is noted that the increase in the economic component of the human right to social
protection leads to the fact that workers have to deduct a higher percentage of their income into the social
security system. Thus, the social safety net must be balanced, not too generous or too passive.

Keywords: rights and freedoms, institutional mechanism, guarantees, social policy, public
authorities, social support, social standards, EU policy, martial law, European integration.
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CURRENT PROBLEMS OF ADMINISTRATIVE AND LEGAL
PROCUREMENT OF NATIONAL SECURITY

Jmutpo Ipunyrens. AKTYAJIBHI IIPOBJIEMHA AJIMIHICTPATUBHO-IIPABOBOI'O
3ABE3IEYEHHSI HAIIIOHAJBHOI BE3IEKH. CTarTs NpucBsYeHa BHBYEHHS CyJacHOTO CTaHY
aJIMiHICTPaTUBHO-TIPABOBOTO 3a0e3Me4eHHs HaI[lOHANbHOI Oe3lekd 1 Ha [ili OCHOBI BHPOOJIECHHS
MPOTIO3UII Ta PEKOMEHIAIH OO BIOCKOHAJCHHS 3a3HAUCHOI cepH 1 MiJBUIICHHS €(EKTUBHOCTI
JISUTBHOCTI OpTraHiB Imy06IIivyHOT agMiHicTpaii.

VYV crarti 3a3HauYaeThCs, MO 3a0C3MEUYCHHS HANIOHANBHOI OE3MeKH € JUIsl Hamioi JepKaBu
[103a4ePTrOBHM 1 TOJIOBHIM 3aBJaHHSM, YCIIIIHA pealti3alis IKoro o0yMOBIIIOE caMe ICHYBaHHS Y KpaiHH.
OOTpyHTOBYETHCS, 110 MUTAHHS aIMiHICTPaTHBHO-IIPABOBOTO 3a0e3MeUeHHs HAalliOHATBHOI Oe3neku — 1e
CrpaBa He JIMIIE OpTaHiB MyOIiyHOI aAMiHicTpallii, aje i CyCHiIbCTBa B IIIOMY 1 KOXKHOTO TPOMaJsTHUHA
30KpeMa. 3BEepPTAEThCS yBara Ha Te€, L0 ChOTOHI iHCTUTYTH TPOMAASHCHKOTO CYCIIBCTBA BiAIrparoTh
Ba)XJIMBY POJIb Y 3aXKCTi AEPKABHOCTI Ta HAIIIOHAJILHUX IHTEPECiB HAIIOI KpaiHH, a iHO1 BOHK OepyTh Ha
cebe i BUKOHAHHS NESKHX OKpeMHX (YHKIH BIIaa{, OTPUMYIOUM IPH [[bOMY iHOJI HaBiTh OLTBIIMIA
piBeHb JOBIpHM y HaceleHHs. 3a3HAa4YaeThCs, IO OJHUM i3 IUBIXIB yJOCKOHAJIEHHS CY4YacHOTO CTaHy
a/IMIHICTPAaTHBHO-TIPABOBOTO 3a0e3eYeHHs HAl[lOHAJIBHOI O€3MEeKN Mae CTaTH CTBOPEHHs OaraTopiBHEBOT
Ta Oararo()yHKIIOHAIBHOT CHCTEMH B3a€EMOJIl MDK JEpXKaBOIO Ta I[HCTHTYTaMH T'POMaJSTHCHKOTO
CYCHIIECTBA B YCYHEHHI Ta HeHTpauizalii 3arpo3 HauioHanbpHii Oe3mneni. 1l{o, B cBoro wepry, motpebye
BHECEHHSI 3MiH Ta JOTIOBHEHb JI0 BiJIIOBIJHOTO 3aKOHOIAaBCTBA.

PoOuThcs BHCHOBOK, IO BaKJIMBHUM KPOKOM ITIBHIIEHHS €(QEKTHBHOCTI aaMiHICTPaTHBHO-
MPaBOBOTO 3a0e3nedeHHs y cdepi HalioHaubHOI Oe3mekd YKpaiHH Mae CTaTH Neperis AESKUX
CTpaTeriuHuX Iiijieldl Jep>kaBHOI MOJITHKM y WiH cdepi 3 BpaxyBaHHSIM BiMCHKOBOI arpecii (3arpos3u
0e3neKkH Ta 3aXUIIEHOCTI 00’ €KTIB KPUTHUYHOI IHPPACTPYKTYpH, 3MATHICTH e(EKTHBHO pearyBaTH Ha
HEKOHTPOJIbOBAHE MAcOBE IEPEMIllleHHs JIIOAeH TOIIOo), mojajbiia po30yfoBa CHCTEMH HAI[iOHATBHOT
HE3JIaMHOCTI Ta CTIHKOCTi (TyT B@yKJIMBOTO 3HAUCHHS MAlOTh TaKi HANPSMKH, SK 3a0e3MeueHHs Ha
Jlep’KaBHOMY piBHI Oe3IepepBHOCTI YpAOYBaHHA Ta CIPOMOXKHOCTI ITOBHOLIHHOTO ()YHKIIOHYBaHHS
Ta B3a€MOJil, y TOMY YHCIi i iHpOpMaIiifHOi, MiXK yciMa cy0’eKTaMH CeKTopy Oe3mekd Ta 00OpOHH,
miaTpuMka THX pedopM, sKi JIOBEIH CBOKO e(eKTHUBHICTh, CTBOPEHHS CHCTEMH aIalTOBaHOTO
aJMiHICTpyBaHHs (THYYKOTO MEHEIDKMEHTY), 34aTHOI IIBHUAKO Ta €(pEeKTUBHO pearyBaTH Ha KpPHU30BI
cuTyarii.

Knwuogi cnosa: 6Oesnexa, nayionanvna 6esnexa, 3abesneuenHs, AOMIHICMPAMUBHO-NPABOGe
3abe3neyenns, cmpamezis, nyONiuHa aOMiHiCMpayis.

Relevance of the study. Ensuring national security is an urgent and main task for our
state, the successful implementation of which determines the very existence of Ukraine.
Protection of the sovereignty of Ukraine and its state borders, repelling military aggression,
restoration of territorial integrity, reunification of temporarily occupied and uncontrolled
territories, restoration of peace are important priorities for our state. The fulfillment of these
tasks directly depends on the effective functioning of the national security system, which
necessitates the creation of a qualitatively new model of state national security policy,
reforming and improving the management system in this area. The study of the problems of
administrative and legal ensuring of national security has not only great theoretical, but also
important practical significance, as it is aimed at improving the legislation on national security
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and the activities of public administration bodies in this area, determining the optimal means,
ways and methods of effective provision of national security.

Recent publications review. The problems of national security and its administrative
and legal ensuring attracted the attention of many scientists, among whom we can single out
the works of such as O. Bandurka, M. Vikhlyaev, I. Golosnichenko, S. Kuznichenko,
V. Lipkana, T. Minky, A. Starodubtseva, H. Yarmaki et al. At the same time, in the conditions
of military aggression and global challenges, the issue of researching the problems of
administrative and legal ensuring of national security becomes urgent.

The article’s objective is to study the current state of administrative and legal provision
of national security and, on this basis, to develop proposals and recommendations for the
improvement of the specified area and increase the efficiency of public administration bodies.

Discussion. In articles 1, 2, 17, 18 and 92 of the Constitution of Ukraine, the legal
bases, goals and basic principles of state policy in the field of national security, vectors of
development of legislation and activities of public administration in this field are defined,
which in general allows to protect society, the state and people from threats and challenges [1].

National security acts as an important function of every state, which is designed to
guarantee favorable conditions for life and productive activities of citizens and state
institutions, to protect the vital interests of people and society from external and internal
threats. National security, as specified in Art. 1 of the Law of Ukraine "On the National
Security of Ukraine" acts as "the protection of vital interests of man and citizen, society and the
state, which ensures the sustainable development of society, timely detection, prevention and
neutralization of real and potential threats to national interests" [1-2]. The protection of a
person and a citizen, society and the state is ensured by appropriate activities that reduce or
avert possible threats and increase protective and mobilization functions in times of danger. At
the heart of this activity is the defense and implementation of the national interest of a certain
country — a global, all-encompassing integral interest, the implementation of which makes it
possible to realize the vital private, group and public interests of the vast majority of citizens.
Therefore, national security is a kind of synthesis of the interests and needs of all social
subjects [3, p. 240-244; 4].

Along with this, the modern security environment is characterized by a high degree of
variability and unpredictability. The dramatic events currently taking place in the world, first of
all, the war waged by the russian federation, a state that possesses nuclear weapons and is still
a permanent member of the UN Security Council, against Ukraine, which at one time gave up
nuclear weapons in exchange for international security guarantees, test the strength and
viability of the existing mechanisms for ensuring peace and security, test the effectiveness of
international organizations and alliances in practice, intensify the search for new mechanisms
for ensuring global, regional and national security. The uncertainty of the situation significantly
complicates the formation of national security policy by states, requires diversification of
measures, strengthening of traditional security mechanisms with measures in the field of
building national stability [5]. The above actualizes the issue of creating an effective state
mechanism for ensuring national security in Ukraine.

Program documents, such as the National Security Strategy [6] and the Military
Security Strategy of Ukraine [7] adapt to the changes taking place, balancing all types of
security and changing the priority of implementing specific tasks of a regulatory,
organizational, communicative, ideological, and functional nature. The main tasks are to
achieve a new quality of stable development, even in the presence of an armed conflict and
taking into account all existing or potential threats [8]. Along with this, the basis for the further
development of the security environment is the need to reorient the entire system of public
administration bodies, subjects of administrative and legal support of national security to
unconditional observance of the principles of the rule of law, equality of all before the law, and
transparency of government. After all, non-compliance with these principles contributes to the
existence of facts of violation and non-compliance of human rights, the increase of corruption,
violations in the field of humanitarian aid. Achieving this goal requires a decisive cleansing of
the government from corrupt officials, agents of foreign states and non-professionals; radical
reorganization of the state apparatus:

1) Reforming the civil service institute, creating effective state management bodies,
forming a highly qualified, patriotic corps of civil servants, corresponding reform of the system
of training and retraining of personnel, implementation of modern ethical norms of behavior of
civil servants, military personnel, law enforcement officers, formation of a new security
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culture;

2) Balanced decentralization of state functions and budgetary resources, strengthening
of financial capabilities of local self-government bodies;

3) Concentration of the activities of executive authorities, local self-government bodies,
prosecutor’s offices and courts on the tasks of effective protection of the rights, freedoms and
legitimate interests of citizens, national security of Ukraine;

4) Ensuring the openness and transparency of the functioning of state bodies, in
particular, through the introduction of electronic government technologies [4].

Administrative and legal enssuring of national security directly depends on the priorities
of the national security policy, which is the national security strategy of Ukraine, which
reforms the institutions of the security sector — the Ukrainian army, other military organizations
and law enforcement agencies to ensure readiness to perform national defense missions. In the
context under consideration, the implementation of this strategic work is carried out in the
following areas: support of the armed forces of Ukraine and other military organizations with
high combat capabilities, combat and mobilization readiness, approximation of the
composition, management system, training, equipment level to NATO standards; ensuring the
budget funds for the security sector as a whole system within the limits of sufficient
opportunities for reforming and developing the national security and defense sector;
determination of the optimal structure and personnel of security sector agencies based on the
urgent needs of national security [9, p. 10].

The restoration of the territorial integrity of the Ukrainian state, the rule of law throughout its
territory, the reintegration of temporarily occupied and uncontrolled territories are the top
priorities of the national security policy [10, p. 9-12].

The fundamental national interests of Ukraine are: state sovereignty and territorial
integrity, democratic constitutional system, non-interference in Ukraine’s internal affairs;
sustainable development of the national economy, civil society and the state to ensure the
growth of the population’s level and quality of life; integration of Ukraine into the European
political, economic, security, and legal space, acquisition of membership in the European
Union and the North Atlantic Treaty Organization, development of equal and mutually
beneficial relations with other states [11, p. 52-53].

Therefore, the effectiveness of the administrative and legal ensuring the national
security directly depends on determining the characteristics of the security environment and
determining the main sources of threats to national security. The further development of
administrative and legal support in this area, methods of response, countermeasures and
prevention of these threats will depend on how threats to national security will be defined and
characterized.

First, corruption in the field of humanitarian aid is an urgent modern task that directly
threatens national security. Therefore, the implementation of a principled and consistent anti-
corruption policy, the priority directions of which should be the improvement of legislation and
the procedure of verification and control in the field of humanitarian aid, the creation of
effective control mechanisms for its receipt and use.

Secondly, the creation of an effective security and defense sector of Ukraine is a key
task of forming a new model of guaranteeing national security. It should functionally unite
military formations, law enforcement, intelligence agencies and special state bodies and
services that protect national interests from external and internal threats through the use of
weapons, special measures or legal coercion within the limits of their powers[4] the activities
of all state bodies should be focused on forecasting, timely detection, prevention and
neutralization of external and internal threats to national security, protection of the sovereignty
and territorial integrity of Ukraine, security of its border area, promotion of the country’s
economy, provision of personal security, constitutional rights and freedoms of man and citizen,
eradication of crime, improving the system of state power, strengthening law and order and
preserving social and political stability of society, strengthening Ukraine’s position in the
world, maintaining its defense potential and defense capability at the appropriate level [11,
p. 52-53].

Thirdly, in order to guarantee the effective functioning of the security and defense
sector, it is necessary to create a system of strategic forecasting and planning in order to ensure
an adequate response to real and potential threats to national security, to define a complex of
political, military, economic, social, informational and other measures to prevent the
emergence threats to national security, their neutralization and comprehensive
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countermeasures; ensuring the professionalization of the security and defense sector, raising
the professional level of personnel, creating an integrated system of personnel training;
improvement of the system of democratic civilian control over the security and defense sector
of Ukraine [4].

Fourth, it is necessary to define normatively and enshrine in the National Security
Strategy of Ukraine and other normative acts the threat of the destruction of the Ukrainian
nation, people and state of Ukraine in order to mobilize all available resources to achieve
victory over the aggressor-occupier, since there is no other way to survive in we simply do not
exist [12-13]. Unfortunately, today the National Security Strategy and the Military Doctrine of
Ukraine do not contain provisions regarding threats caused by military aggression.

Fifth, it is objectively necessary to develop and introduce effective civil control over the
country’s national security system into social practice, which corresponds to the forms, content
and practice adopted in democratic countries of the world. The lack of political and legal
justification and effective mechanisms (including legal) of such control leads to the fact that
key decisions vital for the state and the nation are made behind the scenes, by a narrow, often
unconstitutional circle of representatives of the executive power, and are "closed” to the
general public, and most often even for the parliament and its committees [14; 15, p. 30]. Thus,
the state’s strategic orientations in the field of ensuring national security are that Ukraine
should form sufficient own capabilities as a basis for ensuring its security and stability [5].

The creation and implementation of the system for ensuring national stability will
contribute to: increasing the efficiency of the system for ensuring national security and public
administration of Ukraine; ensuring the appropriate level of readiness of the state and society to
respond to threats to national security and crisis situations of various origins at all stages of
their deployment; establishment of effective interaction between all subjects of ensuring
national stability; increasing the effectiveness of crisis management in the state; reducing the
amount of human, material and financial losses as a result of the realization of threats, the onset
of crisis situations of all kinds; consolidation of society, increasing the level of trust in the
authorities; strengthening the potential of local communities, developing local self-government
in the context of preventing and countering threats and crisis situations; savings of state and
society resources due to their consolidation and effective use; international cooperation and
exchange of experience in the field of strengthening national stability and integration of
Ukraine into the Euro-Atlantic security system [16; 17, p. 384].

Conclusions. Summarizing, it should be stated that experience proves that the issue of
administrative and legal ensuring of national security is a matter not only of public
administration bodies, but also of society as a whole and of each citizen in particular. Today,
civil society institutions play an important role in the protection of statehood and national
interests of our country and sometimes they also take over the performance of some separate
functions of the government, while sometimes gaining even a higher level of trust among the
population. Therefore, one of the ways to improve the current state of administrative and legal
ensuring the national security should be the creation of a multi-level and multifunctional
system of interaction between the state and institutions of civil society in the elimination and
neutralization of threats to national security. Which, in turn, requires changes and additions to
the relevant legislation.

An important step in improving the effectiveness of administrative and legal ensuring in
the field of national security of Ukraine should be the revision of some strategic goals of state
policy in this field, concidering military aggression threats to the safety and security of critical
infrastructure facilities, the ability to effectively respond to uncontrolled mass movement of
people etc.), further development of the system of national inviolability and stability (here,
such areas as ensuring the continuity of government and the ability of the system of public
administration bodies to function fully are important here, their organizational sustainability),
increasing the level of coordination and interaction, including information, between all subjects
of the security and defense sector, supporting those reforms that have proven their
effectiveness, creating a system of adapted administration (flexible management), capable of
quickly and effectively responding to crisis situations.
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ABSTRACT

The article deals with the study of the current state of administrative and legal provision of
national security and, on this basis, the development of proposals and recommendations for the
improvement of the specified sphere and the improvement of the effectiveness of public administration
bodies. The article states that ensuring national security is an urgent and main task for our state, the
successful implementation of which determines the very existence of Ukraine.

It is justified that the issue of administrative and legal provision of national security is a matter
not only of public administration bodies, but also of society as a whole and of each citizen in particular.
Attention is drawn to the fact that today civil society institutions play an important role in the protection
of statehood and national interests of our country. and sometimes they also take over the performance of
some separate functions of the government, while sometimes gaining even a higher level of trust among
the population. It is noted that one of the ways to improve the current state of administrative and legal
provision of national security should be the creation of a multi-level and multifunctional system of
interaction between the state and institutions of civil society in the elimination and neutralization of
threats to national security. Which, in turn, requires changes and additions to the relevant legislation.

It is concluded that an important step in improving the effectiveness of administrative and legal
support in the field of national security of Ukraine should be a review of some strategic goals of state
policy in this field, taking into account military aggression (threats to the safety and security of critical
infrastructure objects, the ability to respond effectively to uncontrolled mass movement of people, etc.),
further development of the system of national indomitability and stability (important here are areas such
as ensuring at the state level the continuity of governance and the full functioning of the system of public
administration bodies, their organizational stability), increasing the level of coordination and interaction,
including information, between all subjects of the security and defense sector, supporting those reforms
that have proven their effectiveness, creating a system of adapted administration (flexible management)
capable of quickly and effectively responding to crisis situations.

Keywords: security, national security, provision, administrative and legal provision, strategy,
public administration.
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ADMINISTRATIVE AND LEGAL PROVISION OF STATE
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Poman TI'ono0yToBCHKHIA. AIMIHICTPATUBHO-ITPABOBE 3ABE3INEYEHHS
JEPKABHOI'O KOHTPOJIIO 3A T'YMAHITAPHOIO JOIIOMOI'OIO. Crarrs npucBsdeHa
3’ICyBaHHIO 3MICTYy Ta OCOOJMBOCTEH JepKaBHOTO KOHTPOJIIO 3a TyMaHITapHOIO JIONOMOIOI0 Ta
BUPOOJICHHS MPOIIO3UILII MO0 HOro BIOCKOHAICHHS. Y CTaTTi BKa3yeThCsl HA Te, IO ChOTOHI iICHYIOTh
YHCeNbHI MPOoOJIeMH, SIKi TOB’sI3aHi 3 MOPYIICHHAMH 3aKOHOIABCTBA, IO PETYJIIOE€ MOPSIOK HAJaHHS Ta
3a0€3MeYeHHS] TYMaHITapHOIO IOMOMOTOI0, IO, B CBOIO HYEPry, aKTyali3ye NMHUTaHHS €(QEKTUBHOCTI Ta
CHCTEMHOCTI JEP>KaBHOTO KOHTPOJIO y Wit cdepi. AHami3 cTaHy HOPMATHBHO-IIPABOBOTO PETYITIOBAHHS
Ta MJiSIBHOCTI OpraHiB IMyONiyHOT BIAAW, BOJOHTEPIB, TPOMAICHKHX OO0 €IHAHb CBITYUTH IPO
HEOOXIZHICTh BIPOBAKEHHS KOPCTKOI CHCTEMH JISP)KaBHOTO KOHTPOJIIO 32 TyMaHITAPHOIO JIONIOMOTOF0.
3BepTAEThCS yBara Ha Te, 110 KOHTPOJIb, K (DYHKIIis yIpaBIiHHSA, OB’ I3aHUN 3 HEOOXITHICTIO MOCTIHHOT
HEepeBipKH  pe3ynbTaTiB  OyIb-sKOi MisUIBHOCTI 3 THM, MO0 CBO€YACHO YCYHYTH HOpPYIICHHS
3aKOHOJIABCTBA, MiABUIMUTA €()EKTHBHICTh isUTBHOCTI MyOJiuHOI amMmiHicTpaIii Ta iX MOCamoBUX i
ciry>k00BHX 0ci0 y Tiif un iHmIiH chepi. BuokpemeHo Buan, GopMu Ta HAPSMKH Jep>KaBHOTO KOHTPOIIO
32 TYMaHITapHOIO TOTIOMOTOI0.

PobOutecs BHCHOBOK TIpO Te, IO JEpKAaBHMUI KOHTPONb 3a TYMaHITAPHOIO JOIOMOTOIO
XapaKTePU3YEThCS TEBHUMH HENONIKAaMH OpPTraHi3aliifHO-TIPABOBOTO PETYJIIOBAHHS, IO B LLUIOMY
HPU3BOAUTH /10 HEIJIbOBOTO Ta Hee()EeKTHBHOTO BUKOPUCTAHHS KOLITIB, CAMOI I'yMaHITapHOI JJOIIOMOTH,
BIICYTHICTIO 3aKOHOJABYOr0 MIAIPYHTS 3MifICHEHHS KOHTPOJBHUX 3aXOJiB, HOPMaTUBHOTO BU3HAYEHHS
3MICTy AEPXKaBHOTO KOHTPOJIO 32 T'yMaHIiTapHOIO IOIOMOTOI0, HOTO HpeaMeTy Ta 00’€KTy, BUMOT JI0
MPOBEICHHS, a TAKOK HETOCKOHATICTIO 3aMPOBAKCHUX (OPM 1 METO/IIB KOHTPOJIIO, IO B IIJIOMY CIYTYE
MiATPYHTSM Ui 3JIOBXKHBaHb y Wil cdepi. Tomy mae Oyt cTBOpeHHil e(eKTHBHUII MeXaHi3M
JIep’KaBHOTO KOHTPOJIIO 332 TYMaHITapHOIO JONmOMOror. OOIpyHTOBYEThCS, IO MEXaHI3M Jep:KaBHOTO
KOHTPOJIIO 33 TYMaHITapHOIO JOMOMOTOI0 Mae OyTH Oe3NepepBHUAM IMPOIECOM YIiTKOTO (DYHKIIIOHYBaHHS
BCiX Cy0’€KTiB JEp:KaBHOTO KOHTPOJIO Ha MiJCTaBi CIIEI[iaIbHOTO 3aKOHOAABCTBA, SIKE Ma€ BH3HAYATH
npenMeT Ta 00 €KT Jep)KaBHOTO KOHTPOIIIO, 3aBAaHHS, NMPOLEAYypH HOTOo NMPOBEIACHHs, BUIH, GOpPMH Ta
METOJIH, CUCTEMY Cy0’€KTiB, sIKi MalOTh HOro 3/iCHIOBATH 3 YiTKUM PO3MOALIOM MOBHOB)XEHb MiXkK
HUMH. 3alponoHOBaHO NPHUHATH 3akoH Ykpainu «IIpo nepkaBHUI KOHTPOJb 3a TyMaHITapHOIO
JIOTIOMOT 010,

Knrouogi cnoea: cymanmimapua Oonomoeca, 0epiCcaGHUll  KOHMPONb, Op2aHu  NYORiuHOT
aominicmpayii,  OisnbHiCMb,  AOMIHICIPAMUBHO-NPABO8e  3a0e3NeUeHHs, MeXAHI3M  O0epPAHCABHO20
KOHmMpOIO.

Relevance of the study. Humanitarian aid stands out for its effectiveness and efficiency
among the means of support for the military and the civilian population during the war. To
support the military and the population and ensure their basic household needs, the
international community, volunteers, various organisations and citizens provide various
assistance, one of which is humanitarian assistance.

Along with this, information about abuses in this area, illegal and untargeted use of
humanitarian aid appears in the mass media and social networks. In connection with this, the issue
of creating an effective and efficient mechanism of state control over the receipt, distribution and
accounting of humanitarian aid, combating offenses in this area becomes urgent.
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Recent publications review. In administrative law science, state control issues were
studied quite widely by such scientists as: O. Andriyko, I. Goloshichenko, V. Harashchuk,
K. Kolpakov, T. Minka, L. Nalyvaiko, V. Pohorilko and others. Along with this, the problems
of state control over humanitarian aid in Ukraine have yet to receive the necessary scientific
understanding. However, certain questions regarding administration and responsibility in this
area have been highlighted in their works by such scientists as: O. Bida, Yu. Harust,
0. Kryshevich, N. Koval, M. Khavronyuk. Therefore, a separate study requires insufficient
study and comprehension by legal science of the content, tasks, forms, and methods of state
control over humanitarian aid.

The article’s objective. The article aims to clarify the content and features of state
control over humanitarian aid and develop proposals for its improvement.

Discussion. In the vast majority of research approaches, state control is understood as "a
special function of the state, which is expressed in the activities of its bodies, aimed at
obtaining and analysing information about processes and phenomena occurring in society,
establishing violations and deviations from normative and individual prescriptions, as well as
at putting forth demands for the elimination of detected violations to protect the rights and
freedoms of man and citizen, the constitutional system, and maintaining the regime of legality"
[1, p. 294].

The approach of V. Harashchuk, in his monograph "Control and view in public
administration”, defines control as "the main way of ensuring legality and discipline in public
administration”, as "one of the factors that discipline the behaviour of civil servants and
citizens in the sphere of public administration, which makes "transparent”, for the society the
activity of the state, and for the state — intra-societal relations, the state of work of individual
state and other entities [2, p. 36].

Thus, state control is a tool that ensures the regime of legality under humanitarian aid,
and the activity of public authorities in this area becomes transparent and open.

Along with this, one cannot fail to pay attention to the fact that today there are
numerous problems associated with violations of the legislation regulating the procedure for
providing and providing humanitarian aid, which in turn actualises the issue of effectiveness
and systematic state control in this area.

The multitude of state entities involved in the process of recording, searching and
distributing humanitarian aid, constant changes to the regulatory framework, lack of quality
interaction, coordination and standardised approaches in working with humanitarian aid, and
low level of accountability and transparency are only part of the problems, which were found
based on the results of the analysis. Surveys of respondents — representatives of various state
authorities and representatives of local authorities — proved that most of the processes related to
humanitarian aid are unsystematised, not properly regulated, and are based largely on informal
agreements [3].

The state tried to solve the inappropriate use of humanitarian aid by introducing
criminal liability measures. On April 3, 2022, the Law of Ukraine No. 2155-1X of March 24,
2022, "On Amendments to the Criminal Code of Ukraine Regarding Liability for Illegal Use of
Humanitarian Aid" [4] entered into force, supplemented by Article 2012 “lllegal use of
humanitarian aid for profit, charitable donations or free assistance”. Along with this, today,
there are numerous discussions among specialists regarding the low level of rule-making
technique, which is inherent in the legislative act which amended the Criminal Codex of
Ukraine.

In this regard, M. Havroniuk notes that if Article 201-2 of the Criminal Code did not
exist, then the sale of goods (items) of humanitarian aid or the use of charitable donations, or
the conclusion of other transactions regarding the disposal of such property, committed
obtaining profit and in the amount of more than 434,175 UAH., would qualify, based on this
amount, taking into account point 3 of the note to Art. 185 of the Criminal Code, according to
parts 4 or 5 of Art. 191 of the Criminal Code [5] as embezzlement of someone else’s property,
which was entrusted to a person or was in his care, or as embezzlement or appropriation of
someone else’s property by abuse of his official position by an official. Due to a mistake of the
legislator, a more serious crime — embezzlement in significant amounts — should be punished
more mildly (according to Article 201-2 of the Criminal Code) than embezzlement in amounts
which, according to Article 201-2 of the Criminal Code are not significant (according to
Article 191 of the Criminal Code) [6].

The possibility of liability for violations of the legislation on humanitarian aid is also
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defined in the Basic Laws of Ukraine "On Humanitarian Aid" [7] and "On Charitable Activities
and Charitable Organizations" [8]. Along with this, the specified legislative acts contain
general wording and determine that state authorities and local self-government bodies bear
civil, administrative, disciplinary and criminal liability for violations of legislation in this area.
Regarding the mechanism of state control, the relevant forms and methods are not clearly
defined by the specified legislation.

Creating an effective and efficient mechanism of state control over humanitarian aid
remains relevant today. As noted by O. Andriyko, control in management has an independent
meaning. It is an element, a part of other management functions, checking the implementation
of management functions carried out at the final stages of the process [9, p. 92].

Control, as a management function, is associated with the need to constantly check the
results of any activity to promptly eliminate law violations and increase the effectiveness of
public administration and their officials and officials in one or another area.

In state administration, control is closely related to other management functions and, at the
same time, is designed to assess the compliance of the implementation of these functions with the
tasks facing management. The control function in the state administration consists of analysing
and comparing the actual situation in one field with the requirements set before them, deviations
in the performance of assigned tasks and the reasons for these deviations, as well as evaluating
the activity and feasibility of this particular path. According to O. Andriyko, this specificity of the
purpose of control makes it possible to distinguish it from other management functions, to create
special bodies that do not perform or almost do not perform other, except for control, state
functions, to determine the competence of these bodies [9, p. 95].

Speaking about state control over humanitarian aid, it should be noted that it aims to
ensure the effectiveness and legality of the activities of central executive bodies, local self-
government bodies, volunteers and public associations. State control in this area should be
implemented in the following forms: control over compliance with the legislation on
humanitarian aid; control over the conscientious performance of official duties; control over
the use of financial, material and labour resources; control over compliance with the rights and
interests of citizens in the process of providing humanitarian aid.

In addition, state control over humanitarian aid should be carried out in the following
directions: forecasting the needs for humanitarian aid, analysis and processing of information
about humanitarian aid that is transmitted to identify possible trends of deviations and violations
of legal requirements; monitoring, i.e. systematic observation of the fulfilment of the mandatory
requirements of the legislation on humanitarian assistance, the purpose of which should be the
continuous collection of information on compliance with the legality regime; active application of
state coercion measures to stop and eliminate the consequences of detected violations
(administrative measures of prevention, termination and recovery). It seems that the measures of
administrative punishment applied due to bringing guilty persons to administrative responsibility
are not included by the legislator in the concept of "state control” [10].

Thus, the imperfect mechanism of determining real needs on the ground leads to the fact
that some of these needs remain partially or completely unsatisfied. The multiplicity of entities
that simultaneously carry out needs accounting, search for sources of receiving humanitarian
aid and delivery of such aid and do not coordinate their actions with other bodies that perform
the same tasks has the consequence of duplication of requests and the impossibility of
qualitative systematisation and generalisation of the needs of the population. Complex
organisational and logistical chains, combined with the non-transparency of processes at most
stages, lead to the fact that both domestic and international donors are more inclined to
cooperate not with official state representations (central or local authorities) but with non-
governmental organisations or volunteer organisations initiatives that are trusted [3].

Therefore, the analysis of the state of regulatory and legal regulation and the activities
of public authorities, volunteers, and public associations indicates the need to implement a
strict system of state control over humanitarian aid.

State control over humanitarian aid should be embodied in "a form of exercise of state
power that ensures compliance with laws and other normative acts issued by state authorities"
[11, p. 112]. This indicates the collective nature of state control since its implementation
involves the activity of the state apparatus, which organises the control system in controlled
structures. Accordingly, relevant institutions carry out state control that ensures its
effectiveness in various spheres and branches of public administration [12].

Depending on the field of activity, state control over humanitarian aid may be;
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departmental (which is carried out by ministries and departments within the relevant
organisational structure and related to the tasks facing ministries and departments. In accordance
with this, independent intra-departmental control structures should be created and function in the
central bodies of executive power; inter-departmental control is carried out by an inter-branch
body of competence, which ensures control over the implementation of mandatory rules
operating in the relevant field, has the right to check the interdepartmental control body, on issues
that are narrow, special, facing this body; supra-departmental control is carried out by bodies of
general competence — the Cabinet of Ministers of Ukraine, local state administrations on issues of
economic, socio-cultural and administrative-political construction, regardless of the departmental
subordination of objects of control in the form of inspections (survey and study of certain areas of
financial and economic activity, according to the results of which a reference or report is made),
audit (documentary control of financial and economic activity, based on the results of which an
act is drawn up), demand for reports, etc. [11, p. 131; 13].

In general, the solution to the issue of improving state control over humanitarian aid is
possible by improving the state of departmental, inter-branch and supra-departmental control.
Implementing these types of control can be embodied in a normative legal act, which, for
example, can become the Law of Ukraine "On State Control of Humanitarian Aid".

The subject and object of state control over humanitarian aid also need clear legal
regulation. Clear legal regulation of the subject and object of state control as a public activity
carried out by public administration bodies helps to determine its scope, criteria, nature and
essence [14-15]. It should be noted that the legislation currently lacks a definition of such
concepts as the subject and object of state control over humanitarian aid, which generally leads
to uncertainty about the nature and content of state control in this area. Attention should also be
paid to the fact that the legislation does not systematise, and in general, there is no clear list of
subjects of state control over humanitarian aid. That is why, to more fully cover control
measures in the field of humanitarian aid, we propose to establish the concept of the subject
and object of state control over humanitarian aid in the legislation, as well as to regulate a clear
list of entities that carry it out with a definition of their scope powers

Conclusions. Thus, summarising the above, it can be noted that state control over
humanitarian aid is characterised by certain shortcomings of organisational and legal
regulation, which in general leads to non-targeted and ineffective use of funds, humanitarian
aid itself, in the absence of a legislative basis for the implementation of control measures,
normative definition of the content of state control over humanitarian aid, its subject and
object, requirements for implementation, as well as the imperfection of the introduced forms
and methods of control, which in general serves as a basis for abuses in this area. Therefore, an
effective mechanism of state control over humanitarian aid should be created. The mechanism
of state control over humanitarian aid should be a continuous process of clear functioning of all
subjects of state control based on special legislation, which should define the subject and object
of state control, tasks, procedures for its implementation, types, forms and methods, a system
of subjects, which should carry it out with a clear division of powers between them. To solve
these issues, we propose to adopt the Law of Ukraine "On State Control of Humanitarian Aid".
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ABSTRACT

The article is devoted to clarifying the content and features of state control over humanitarian aid
and making proposals for its improvement. The article points out that today there are numerous problems
associated with violations of the legislation regulating the procedure for providing and providing
humanitarian aid, which in turn actualises the issue of efficiency and systematic state control in this area.
An analysis of the state of legal regulation and the activities of public authorities, volunteers, and public
associations indicates the need to implement a strict system of state control over humanitarian aid.
Attention is drawn to the fact that power, as a management function, is associated with the need to
constantly check the results of any activity to promptly eliminate violations of the law and increase the
effectiveness of public administration and their officials and officials in one or another area. Types, forms
and directions of state control over humanitarian aid are highlighted.

It is concluded that state control over humanitarian aid is characterised by certain shortcomings of
organisational and legal regulation, which in general leads to non-targeted and inefficient use of funds,
humanitarian aid itself, from the essence of the legislative basis for the implementation of control
measures, normative definition of the content of state control over humanitarian aid, it’s subject and
object, requirements for performance, as well as imperfection of the introduced forms and methods of
power, which in general serve as grounds for abuses in this area. Therefore, an effective mechanism of
state control over humanitarian aid should be created. It is justified that the tool of state control over
humanitarian aid should be a continuous process of apparent functioning of all subjects of state control
based on special legislation, which should determine the subject and object of state control, tasks,
procedures for its implementation, types, forms and methods, system subjects who have to implement it
with a clear division of powers between them. It is proposed to adopt the Law of Ukraine "On State
Control of Humanitarian Aid".

Keywords: humanitarian aid, state control, public administration bodies, activity, administrative
and legal support, mechanism of state control.
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UKRAINIAN LANGUAGE AS STATE LANGUAGE:
GENERAL AND LAW DISCOURSE

Angpiii  Kyuyk, Kartepuna Beromko. YKPATHCBKA MOBA SK JIEPKABHA:
3ATAJILHOIIPABOBUI JUCKYPC. AkTyaibpHICTh JOCITI/DKCHHS OOYMOBIIOETHCS HEOOXiqHICTIO
BHCBITJICHHSI 3HAYMMOCTI YKPaiHChKOI MOBH SIK JIepyKaBHOI Y TBOPEHHI Ta MOJAJIbIIN po30yIoBi yKpaiHCHKOT
JepxaBu. BrasyerTbes, 0 10 pociichKOl arpecii MUTaHHA IPaBOBOTO CTAaTYCy yKPAiHCBKOI MOBH HE CTaJlo
IPEIMETOM KOMILIEKCHOTO JOCIIKEHHs MPaBHUYOT HAayKH, a OKpeMi aclieKTH (GYHKIiH yKpaiHChKOi MOBH B
JieprKaBi OyJH TPeMETOM THOCEOJIOTIT TIepeBaXkHO (iosioriB. MeToro JOCIiHKEHHS € aKIICHTYBaHHS yBard Ha
HEOOXITHOCTI CIPUHHATTS MOBH depe3 Ii JEpXKABOTBOPUY pOJb, HA 3HAYMMOCTI BHKOHAHHS BHMOT
3a0e3reueHnsT PYHKIIIOHYBaHHS YKpaiHCHKOT MOBH B YCiX cpepax HisUTBHOCTI cycmiibcTBa. Haronomryerbest Ha
OKpeMHX TIOJOKeHHsAX pimeHb KoncrurymiiiHoro Cymy VYkpaiHm y crpaBaxX, IMOB’SI3aHHX 3 CTaTyCOM
YKpalHChKOT MOBH SIK JiepKaBHOI Ta 3abe3nedeHHsM ii GyHKIIOHyBaHHs B YkpaiHi. HaBogsTecs mpuxiaau
TMOPYIICHHST MOBHOTO 3aKOHOJABCTBA OKPEMHMH Cy0’€KTaMH TOJITHYHOI [isulbHOCTI. Bkasyerbcst Ha
MO3UTHBHUI JIOCBIl €BPONEHCHKHX JepikaB MIONO 3a0e3redyeHHs (YHKIIOHYBaHHS Jep)KaBHOI MOBH,
(hopMyBaHHS AUCKYPCY MPO BOXKIIUBY POJIb MOBH B JIepPKaBOTBOPEHHI.

PestomyeTses, 0 BUKOHAHHS OpraHaMU ITyOJIiYHOT BIIaJ¥ 3aBIAHHSA yTBEPUKEHHS YKPaiHCHKOL
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MOBH SIK JA€pXkaBHOI B YKpaiHCBKOMY CYCHiJIbCTBI BHUSIBUBCS HEIOCTaTHBO e(PeKTHMBHHM. Mu Moriu
CHOCTepiraTd, K BinOyBaeTbcs MpOLEC 3BY)KEHHA 11 BHUKOPHUCTAHHS, WO CTaJO0 OAHUM 3 (hakTOpiB
COIiaIbHOT HAIlpyTH Ta BIUIMHYJO Ha 3a0e3nedeHHs HamioHaJIbHOI Oe3mekw YkpaiHchkoi nepskaBu. Ha
ChOTOJHI, CaMeé Ha OpraHax JIep)KaBHOI BIAIH JIOKUTh BaXIUBHH OOOB’SI30K IOHECTH Ty pOJb
YKpaiHCBKOI MOBH, sIKa Binq3HaueHHs y pimenHi Koncruryniiitnoro Cyny Ykpainu. be3 ykpaincekoi MoBI
He MOXKe OYTH H yKpaTHCBKOI IepiKaBH.

Knrwowuoei cnosa: oepacasna mosa, depocasomsopenns, Koncmumyyitinuti Cyo Yxpainu, nyoniuna
61404, YKpaiHcbKka Mo8a.

Relevance of the study. The issue of the state language is one of the crucial issues of state
formation. The themes gained special importance, mostly without causing social discussions, during
the formation of national states. For Ukrainian society, the issue of language did not arise at the time
of the declaration of independence of the Ukrainian state, but 23 years after its declaration, reaching
its peak in 2022 with the beginning of russia’s full-scale armed aggression against Ukraine. The
aggressor used the language factor as one of the justifications for military actions. Although this
argument was groundless, it was the russian president who emphasized it. Let us emphasize that
according to the russian doctrine, the sphere of interests of russia ends with the territory of using the
the russian language by population.

Let us add that the issue of the Ukrainian language status was permanently used by
subjects of political activity mainly during the period of elections to state authorities and local
self-government (in particular, to manipulate voters).

According to the provisions of the Constitution of Ukraine, the state language in
Ukraine is Ukrainian [1]. Herewith, according to Part 2 of Art. 10 of the Constitution of
Ukraine "The state ensures the comprehensive development and functioning of the Ukrainian
language in all spheres of social life throughout the territory of Ukraine™ [1]. It should be noted
that, in our opinion, public authorities mostly did not fulfill (improperly fulfilled) the above
constitutional breve. The confirmation of this is the state of functioning of the Ukrainian
language in Ukraine. Thus, even today, when the provisions of the Law of Ukraine "On
Ensuring the Functioning of the Ukrainian Language as a State Language” [2], in particular,
regarding the use of the state language in the sphere of mass media and consumer service, it is
necessary to demand that service providers switch to Ukrainian language everywhere. Even
today (at the time of war), it is the journalists who use russian language on the central TV
channels. So, on this occasion, we will recall the recent address of P. Hrytsenko, doctor of
philological sciences, professor, director of the Institute of the Ukrainian Language of the
National Academy of Sciences of Ukraine, to the President of Ukraine. "It is unacceptable that
media workers do not know how to say two sentences in Ukrainian language: a military man, a
general is sitting for an interview. Previously, everyone said: the military does not know the
Ukrainian language. And the correspondent is sitting, and asking questions. The general speaks
a refined selected Ukrainian language, and he is consistently asked only in russian™ [3].

Recent publications review. As we noted, the issue of the Ukrainian language and its
functioning in various social spheres became relevant with the beginning of Russia’s armed
aggression against Ukraine. Let us add that the Law of Ukraine "On Ensuring the Functioning
of the Ukrainian Language as a State Language" was adopted only in 2019, and in 2021 this
law was recognized as constitutional (a number of people’s deputies considered this Law to be
inconsistent with the Constitution of Ukraine, establishing guarantees specifically for proper
functioning of the Ukrainian language).

That is why the issue of the perception of the state language as the basis of the
constitutional system in legal discourse, was mostly not the subject of systematic research.
Until 2014, these themes had, in particular, a purely philological significance (within the
scientific discourse). For example, let us mention the dissertation study on the topic "Ukrainian
Language in Social and Linguistic Aspect” [4], the author of which rightly notes that at that
time one of the two tasks of the Ukrainian linguistics (although this part should be disagreed
with, since this is the task of the entire Ukrainian society and, in particular, of public
authorities), there is a necessity to "develop the scientific foundations of the state language
policy aimed at introducing the state language, and expanding the spheres of its use" [4, p. 29].

Certain aspects of the state-building function of language are covered by S. Yermolenko
(however, precisely through the subject of philology) [5, p. 77-115].

G. Yankovska studied the functions of the state language (within the linguistic
discourse) [6, p. 23-27]. In legal science, only individual scientific papers were published on
this topic. Thus, let’s mention the study by V. Shyshkin, dedicated to the very language state-
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building function. The jurist’s thesis that "if according to the prescription of the part 2 of
Article 3 of the Basic Law of Ukraine, the state is responsible for its activities to people, then it
must also be responsible for the full-fledged functioning of the Ukrainian language, the bearers
of which are people — citizens of the titular nation" [7].

We cannot leave behind the dissertation by S. Kravchenko, in which, however, language
is not considered through the prism of its significance for state-building and not as a
component of the constitutional system, but only as a means of normative prescriptions’ formal
reflection. "The very idea of the law embodiment into linguistic form is the starting point of the
materialization of the law and the basis for the law’s entry into force" [8].

However, even today, as we indicated above, the problems of perception the language
as a factor of state-building does not lose its relevance and this fact has determined our study.

The article’s objective. Aim of study is to focus attention on the necessity to perceive
the language through its state-building role as well as on the importance of fulfilling the
requirements for ensuring functioning of the Ukrainian language in all spheres of society.

Discussion. Language is usually perceived as a means of transmitting information from
one person to another. According to the well-known expression by E. Kant, "a person
communicates with his own kind, because that way he feels more like a person” [9]. Language is
used as a means of uniting individuals into certain communities, nations, and peoples. The
population in the state is consolidated with the help of a language. Each state has an immanent
language of state communication, that is, the state language. The state language is a language
established by tradition or legislation, the use of which is mandatory in state administration and
administrative agencies, public institutions and organizations, at enterprises, in state institutions
of education, science, culture, and in the fields of communication and IT [10, p. 126].

The fact that Ukrainian language is now recognized as the state language in Ukraine is a
great achievement of the Ukrainian people. Throughout the entire historical development, the
Ukrainian people and their language were oppressed. However, despite all the obstacles, the
Ukrainian language is currently legislated as the state language. According to Art. 10 of the
Constitution of Ukraine, adopted by the Verkhovna Rada on June 28, 1996, Ukrainian
language is the state language. Accordingly, the state must ensure the comprehensive
development and functioning of the Ukrainian language in all spheres of public life throughout
the territory of Ukraine [1].

Let us note that the legal (as a kind of official) interpretation of the status of the state
language was given by the Constitutional Court of Ukraine in the corresponding decision:
"Ukrainian language as the state language is a mandatory means of communication throughout the
territory of Ukraine in the exercise of powers by state authorities and local self-government (the
language of acts, work, record keeping, and documentation, etc.), as well as in other public spheres
of public life determined by law" [11]. In the cited decision of the constitutional control agency, it
was also explained why such a special status was given to the Ukrainian language: "The
Constitution of Ukraine granted state status to the Ukrainian language. This fully corresponds to the
state-building role of the Ukrainian nation, which is stated in the Preamble of the Constitution of
Ukraine, the nation that historically lives on the territory of Ukraine, constitutes the absolute
majority of its population and gave the official name to the state” [11]. However, in Ukraine, there
are cases when judges, ministers, and people’s deputies use the russian language in official
discourse. Demonstrative in this context is the case when during a court session the suspect makes
remarks to the judge, making him to use the state language [12].

An example of a complex language situation is the case of one of the ex-ministers. It
concerned the violation of Art. 10 of the Constitution of Ukraine by a civil servant: the
minister’s speech (at that time) was published on the YouTube platform in russian language. It
was on this occasion that in August 2015, public activist S. Litynsky appealed to the court. The
plaintiff pointed to the minister’s violation of language legislation and demanded to provide an
authentic translation of this video recording of the minister. The court found it illegal to refuse
to issue a translation of the minister’s speech [13]. It is appropriate to emphasize that instead of
implementing the court’s decision, the central executive body filed an appeal against this
decision, trying to cancel the obligation for the minister to use the state language in his
activities. This appeal was subsequently withdrawn.

There are a number of similar situations: from violations of language legislation by
public service workers to non-implementation by public authorities. Therefore, the language
situation is quite complicated, as language legislation is violated even by civil servants, who
should be an example for citizens. Thus, in accordance with the current legislation, the duties
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of civil servants include, in particular, the following: "it is mandatory to use the state language
during the performance of official duties, to prevent discrimination against the state language
and to oppose possible attempts to discriminate against it" [14].

Despite the difficult path of establishing the Ukrainian language as the state language,
even after its status was established in the Constitution of Ukraine and the relevant law, the
Ukrainian language is still subject to restrictions. We emphasize that we do not consider the
reasons for such a state of ensuring the functioning of the Ukrainian language within the
Ukrainian society, since this goes beyond the scope of our knowledge and should be the subject
of a separate study.

Let us emphasize that Ukraine has declared the European integration course, and in
connection with which the corresponding changes were made to the Constitution of Ukraine.
For European states the statement on the importance of the state language, which is considered
as the basis of statehood and as the foundation of statehood, is quite obvious, and European
states really ensure the comprehensive development of their own state language. In each of the
European states, citizens develop the principle of respect for the state language, and the use of
the state language is not considered as something that humiliates a person and a factor of a
person’s belonging to a lower class, etc. Especially if we are talking about civil servants, for
whom the issue of language does not even arise.

In this context, the example of Latvia regarding the recognition of occupation as part of
the Soviet state and the separation of two legal statuses, namely: citizens and non-citizens, is
indicative. The latter do not have the same rights as the former, in particular, regarding
participation in a political life and some other rights; which they can get only by becoming a
citizen of Latvia. Herewith, one of the requirements for acquiring citizenship is knowledge of
the Latvian language.

We cannot but mention the example of France, where the French language is directly
fixed in Art. 2 of the Constitution as the language of France. At the same time, the breve is the
first in the section dealing with sovereignty. Let us point out that the Constitutional Court of
Ukraine in one of its decisions indicated the following: "The Ukrainian language is an
inseparable attribute of the Ukrainian statehood... As a determining factor and the fundamental
sign of the identity of the Ukrainian nation... the Ukrainian language, by virtue of the nation-
making principle embedded in it, is a basic systemic component of the Ukrainian statehood and
its basis. ...The threat to the Ukrainian language is equivalent to the threat to the national
security of Ukraine, the existence of the Ukrainian nation and its state, since the language is a
type of nation code, and not just a means of communication" [15].

Thus, both a significant part of Ukrainians and the majority of public authorities should
realize the importance of the Ukrainian language for the preservation and further development
of the Ukrainian state. The fundamental task of the state at the current stage of society’s
functioning, along with countering russia’s armed aggression, is "ensuring the comprehensive
development and functioning of the Ukrainian language in all spheres of public life throughout
the territory of Ukraine™ [1].

We should also note the fact that the public authorities did not carry out appropriate
work to convey the important role of the Ukrainian language in the formation of the Ukrainian
state to the population, and this fact strengthened the influence of russian narratives about the
Ukrainian language’s unimportance, etc., and was later used by russian politicians to justify
their criminal actions against Ukraine and Ukrainians.

That is why Ukrainians must understand that language is important; we can and must
protect it. In this context, it is worth pointing out the necessity to improve the activities of the
Commissioner for the Protection of the State Language, including by increasing the number of
employees who will monitor compliance with the requirements of language legislation
(however, this issue requires a separate study).

Conclusions. It is quite logical to conclude that the public authorities” performance of
the task of establishing the Ukrainian language as the state language within Ukrainian society
was not effective enough. We could observe the process of narrowing its use, which became
one of the factors of social tension and affected the provision of national security of the
Ukrainian state. Today, it is the state authorities that have an important duty to convey the role
of the Ukrainian language, which was noted in the decision of the Constitutional Court of
Ukraine. There can be no Ukrainian state without the Ukrainian language.
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ABSTRACT

The topicality of the study is determined by the necessity to cover the importance of the
Ukrainian language as the state language in building and further development of the Ukrainian state. It is
indicated that before the russian aggression, the issue of the legal status of the Ukrainian language did not
become the subject of a comprehensive study of jurisprudence, and certain aspects of the Ukrainian
language’s functions within the state were the subject of epistemology mainly of philologists.

The purpose of the study is to focus attention on the necessity to perceive the language through its
state-building role, on the importance of fulfilling the requirements for ensuring the functioning of the
Ukrainian language in all spheres of society.

Emphasis is placed on certain provisions of the Constitutional Court of Ukraine decisions in cases
related to the status of the Ukrainian language as the state language and ensuring its functioning in
Ukraine. Examples of language legislation violations by individual subjects of political activity are given.

It is pointed out the positive experience of European states in ensuring the functioning of the state
language, forming a discourse on the important role of language in state building. For European states, the
position on the importance of the state language, which is considered as the basis of state building, as the
foundation of statehood, is quite obvious.

It is argued that the recognition of the Ukrainian language as the state language in Ukraine is a
great achievement of the Ukrainian people (based on the nation-building and state-building function of
the language). Throughout the entire historical development, the Ukrainian people and their language
were oppressed. However, despite all the obstacles, the Ukrainian language is currently legislated as the
state language. Accordingly, the state must ensure the comprehensive development and functioning of the
Ukrainian language in all spheres of public life throughout the territory of Ukraine.

It is summarized that the implementation of the task of establishing the Ukrainian language as the
state language by public authorities in Ukrainian society turned out to be insufficiently effective. We
could observe the process of narrowing its use, which became one of the factors of social tension and
affected the provision of national security of the Ukrainian state. Today, it is the state authorities that have
an important duty to convey the role of the Ukrainian language, which was noted in the decision of the
Constitutional Court of Ukraine. There can be no Ukrainian state without the Ukrainian language.

Keywords: state language, state-building, Constitutional Court of Ukraine, public authorities,
Ukrainian language.
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LEGAL FRAMEWORK FOR THE RIGHT
TO GOOD GOVERNANCE

Jiaman Iarap xm3m A66acau. IOPUJIUYHI 3ACAJIU IIPABA HA HAJIEXHE
BPAAYBAHHSI. [locnikeHo npaBoBi NUTaHHS I0J0 (HOPMYBAHHS Ta 3aKpiIUICHHS Y HOPMaTUBHUX
NPaBOBHX aKTax IpaBa Ha HanexHe BpsayBaHHA. OkpiM Toro, mo crarts 41 Xaprii €Bponeiicbkoro
Cor03y mpo OCHOBHI MpaBa IMEBHUM YHHOM MICTHTh aBTOPUTETHE BH3HAUCHHS IIpaBa Ha HAalleKHE
BpAIyBaHHSA, BOHa HE € HOBOBBeAeHHSAM. Hi Mera, Hi 3MICT NPHHIWMITYy HAJEKHOTO BPSILyBaHHS HE €
HOBHMH JJIsl aIMiHICTpaTHBHOTO mpaBa. HoBaTtopceka IiHHICTB cTaTTi 41 momsrae, cepex iHIIOro, y
TIPOTOJIONICHH] HEI0 HAIEKHOTO BPSITyBAaHHA SIK CyO €KTHBHOTO TIpaBa.

Peanizytoun ne cy0’eKTHBHE IPaBO TPOMAJITHNA MOXKYTh ITOKJIAJAaTHCS HAa HaJIeXKHE BPSAYyBaHHS y
CBOIX BIJHOCHHAX 3 JIep)KaBHHMH OpraHaMM TaK caMo, SIK i Ha iHOI 3akpimieHi B Xaprtii cy0’eKTHBHI
npasa. Tak camo, sIK BOHH MOXYTb CTaBUTHCH JIO TIpaBa Ha cBOOOIY JYMKH, COBICTI Ta peirii, BOHH
MOXXYTh IIPETCHAYBAaTH Ha IPAaBO OTPUMATH IMIJICTaBH I aAMIiHICTpaTMBHOTO pimeHHsI. B 06ox
BUIIAJIKaX TpOMaJsiHaM HaJaeThesl IHCTPYMEHT Juisl 3a0e3ledeHHs BUKOHAHHSA iXHIX BHUMOT IIIOJO
aJIMIHICTPaTUBHHUX OpTaHIiB.

HaykoBa HOBH3HA cTaTTi MOB’s3aHa 3 BUIIEBUKIAACHUM, Y TOMY YHCII 3 ITOJATIBIINM PO3BUTKOM
HAI[lOHAJILHOTO 3aKOHOJaBcTBa A3sepOaiimkaHchkoi PecmyOmikn. Bu3HaueHHS HaleKHOTO BPSTyBaHHS
HATa€TbCs (X0Y 1 He BUYEPIHUM YUMHOM) IyHKTamu 2-4 crarti 41 Tak: mpaBo OyTH 3aciyXaHHM 0
BXKUTTSl Oy/Ab-SIKOTO iHIMBIAYaJbHOTO 3aXOJy, KU TOPKHEThCS CTOPOHHM; IPAaBO KOXKHOI 0COOM MaTH
JIOCTYII IO CBOTO JIOCBE 3 ypaxyBaHHAM 3aKOHHUX iHTepeciB KOH}ineHIIHHOCTI Ta npodeciiiHoi i ainoBoi
TaEMHUIII; 0OOB’SI30K OpraHy HaJaTH IiJACTaBU JUIs NPUHHATTS pillleHb MIOA0 Tiel 4 iHIIOI ocoOu.
PesynpraTi cTaTTi MOXYTH OYTH BUKOPHCTaHi y Mail0yTHIX HAYKOBHX JOCII/DKEHHSX, Y TOMY YHCII IIPH
TOJATBIIOMY PO3BUTKY MDKHApPOIHUX Ta HAIliOHAJBHUX HOPMATHBHO-TIPABOBHX 3acaji CTOCOBHO IIpaBa
Ha HaJIeXHE BPSTyBaHHS.

Kniouogi cnosa: npasa noounu, npaso na xopowe ynpaeninus, Xapmis €C npo ocnosui npasa,
pesoawyiro Paou E€eponu, €sponeticokuti ombyocmer, €gponeticokuil cy0 3 npas IHo0UHU.

Relevance of the study. The way in which the right to good governance is set out in
Article 41 of the EU Charter of Fundamental Rights does not give a complete picture of its
content. In fact, it was seen as a compendium, albeit incomplete, of individual rights developed
by the court, and, moreover, as a formulation of the general right to good government. This
requires some explanation. First, the rights listed in Article 41 of the Charter may include or
incorporate other administrative principles not expressly set forth in its paragraphs. The first
paragraph defines good governance as the right to impartial, fair and timely adjudication of
cases. It does not mention the principle of prudence or due diligence, which includes the duty
to respond to requests, the duty to act in a timely manner, to collect sufficient information and
to consider the request.

However, they were considered to fall under the broader principle of good governance
and should be included within the scope of Article 41(1) [3, p. 257]. Secondly, article 41 is a
general provision. Since the sub-rules referred to in Article 41(2) are not listed exhaustively,
the scope of the right to good governance is not limited to the rights directly listed. Thus, it
may include rights other than those specifically listed in Article 41(2), i.e. other than the right
to be heard, to have access to one’s file and the duty of the administration to give reasons for
its decision.
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In this regard, it should be noted that principles relating to important substantive
administrative law, such as the principles of proportionality and legal certainty, are not
mentioned in article 41. This leads to the third paragraph, which is a reminder that article 41
includes both procedural and substantive — legal requirements that provide individuals with the
means to use them in their dealings with public authorities. The same applies to their relations
with the EU institutions dealing with these issues [9, p. 244].

Recent publications review. Issues of legal basis of the right to good governance were
considered in the works by S. Cassese, N. Foster, X. Groussot, C. Harlow, M. Hertogh,
R. Kirkham, K. Kanska, R. Levin, E. Gellhorn, T. Mcgarity, J. Reichel and others.

The research paper’s objective is to characterize the current structure and identify
trends for future changes in the field of the right to good governance.

Discussion. The original intention of the Swedish government representative in the
Convention on the Future of Europe was to ensure that the right to good governance had a
specific legal basis in Part 111 of the treaty. The right to good governance is enshrined in Article
41 of the Charter of Fundamental Rights of the European Union. The European Ombudsman
also called on the Convention to include a Charter of Fundamental Rights in the Constitution
and to create a clear legal framework for an open, accountable and service-oriented
administration. When the Presidium presented the draft treaty, the term “good governance"” was
dropped and replaced by the phrase "open, efficient and independent governance”. Thus, the
current Article 111-398 states that: 1. In the fulfilment of their tasks, the institutions, branches,
branches and agencies of the Union shall be supported by an open, efficient and independent
European administration. 2. In accordance with the provisions on personnel and terms of
employment adopted on the basis of Article 111-427, European laws establish the relevant
provisions [2, p. 702].

In 1977, the Council of Europe, in its resolution 77 (31) TP4 PT, argued that since the
development of the modern state has led to an increase in the importance of public
administration, administrative procedures more often affect individuals). The main task of the
Council of Europe is to protect the fundamental individual’s rights and freedoms, and therefore
it intends to make efforts to improve the procedural position of the individual in relation to the
administration by promoting the adoption of rules that will ensure fairness in the relationship
between the citizen and the administrative authorities. The following principles were stated: | —
right to be heard; Il — access to information; 11l — help and representation; 1V — reasoning
reasons; IV — justification of remedies.

In order to limit the scope of the principles, the Council stated that the proposed principles
apply to "the protection of individuals or legal entities in administrative proceedings in respect of
any individual action or decision taken in the exercise of public authority and of a nature which
directly affects the rights, freedoms or interests of individuals or legal entities". The term
"administrative procedures" excludes litigation from its scope, while the term "individual
measures or decisions” excludes administrative acts of a more general nature, and finally, this
term expressly excludes those who are only indirectly affected by an administrative act.

In hindsight, this resolution was an important first step towards establishing good
administration as an operational legal concept, as it established a number of principles that
today are generally regarded as central to the right to good governance. However, the term
"good governance" is actually used in the Resolution as a limiting requirement for the
implementation of the principles, and not as an individual right. The principles should be
implemented with due regard to the "requirements of good and efficient management" [10].

European courts have highlighted the importance of due process as opposed to
administrative discretion. The Court of Justice further recognized a set of general
administrative principles, for example: the general principle of legal administration; the
principle of non-discrimination; the principle of proportionality; the principle of legal certainty;
protecting legitimate expectations; the right to be heard before an unfavorable public decision
is made.

The obligation to present the grounds for decisions is fixed in the treaty in article 253
(former article 190): rules, directives and decisions ... set out the grounds on which they are
based and refer to any suggestions or opinions that should have been received in accordance
with this Agreement. The Court of Justice of the European Union and the European Court of
Human Rights have made this article a fundamental right of individuals, thus creating an
unwritten administrative law based on case law. Such reasoning of the EU Court of Justice and
the Court of First Instance can be interpreted as an evolution from the French administration-
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oriented tradition to a more individual view of the administrative procedures of the community
[4,p. 3]

The right to good governance, as well as the right to access documents, was included in
the EU Charter of Fundamental Rights, which was signed and proclaimed in Nice on 7
December 2000. Article 41 contains the right to good government:

1. Everyone has the right to impartial, fair consideration of his case within a reasonable
time by the institutions and bodies of the European Union.

2. This right provides, in particular: the right of each person to express his opinion,
before measures are personally applied to him, which may entail adverse consequences for
him; the right of every person to have access to materials concerning him, while respecting the
legitimate interests of confidentiality, as well as professional and commercial secrets; the duty
of administrative bodies to motivate the decisions made.

3. Everyone has the right to compensation by the Community for damage caused by its
institutions or by its employees in the performance of their duties, in accordance with the
general principles of the law of the Member States.

4. Each person may apply to the EU institutions in one of the official languages of the
treaties and must receive a response in the same language.

Article 42 contains the right to documentation access: Every EU citizen, or any
individual or legal entity residing or having an official registered seat in one of the Member
States, has the right of access to the documents of the European Parliament, the Council and
the European Commission. Article 41 is based on case law, which enshrined various principles
of good governance. It should be noted that the right to good governance is considered as a
category of rights, and not as an independent right. It is a group of rights listed in paragraphs 2-
4. This list is not intended to be exhaustive and therefore the right to good governance may
include rights other than those listed in this article. It still leaves grounds for the court to add
new principles to the concept of the right to good governance [6, p. 325].

In accordance with the Maastricht Treaty, the Institute of the European Ombudsman
was established with the aim of combating administrative violations in the activities of
institutions and bodies of the community. Before the Ombudsman, there was only the Petitions
Committee, which received complaints from the public. The committee still exists today, but
plays a minor role in the work of good governance. Over the years, the Ombudsman has been
continuously working on a general law on good governance as a means of preventing abuse.
The Ombudsman has developed a code of good administrative conduct, containing 27 articles,
which are intended in various ways to serve as rules of good administrative conduct.

The introduction states that by promoting good governance, the Ombudsman should
help strengthen relations between the EU and its citizens. According to the Ombudsman’s
definition in his 1997 annual report, "Bad governance occurs when a public authority fails to
act in accordance with a rule or principle that is binding on it". The European Parliament
approved this definition [5, p. 138].

Future developments in the area of the right to good governance may follow some next
trends. The eventual success of the new paradigm of administrative law as a member of the
social sciences, interested not only in detecting and controlling illegal behavior through judicial
review, but also in promoting better decision-making and better governance in the service of
the common interest, will have an impact on epistemology and methodology, used by
administratives in the future [1, p. 605]. A different approach to the general interest, a change
in the idea that it already exists and can be found through bureaucratic expertise and a
transition to understanding it as a combination of public and private interests that must be taken
into account during the administrative procedure. This will lead to a conflict of interests and
the role of the lobby in the executive branch. In this sense, the decision of the general court in
case T_286/09 of June 12, 2014 is interesting in that it links good governance with
transparency, objectivity and the need to register unofficial contacts.

More difficult is the regulation of procedures and organizations to promote good
governance, using scientific developments about the human mind. It is likely that in the future
we will be able to draw on cognitive psychology to identify cognitive illusions, better structure
the administrative procedure, and propose an appropriate standard of judicial review regarding
the duty of due care. In this sense, a derivative of good governance, so-called better or prudent
regulation, relies more and more on the development of the behavioral sciences (especially
psychology and economics). In relation to rulemaking, the doctrine of the rigid view is also
referred to as the test of adequate consideration. Lower courts routinely apply it as the basis for
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concluding that an agency rule is arbitrary and capricious because the agency did not
"adequately" address remarks criticizing its proposed rule, potential alternatives to that rule,
and studies inconsistent with the actual predicates for that rule. Since the 1970°, the courts have
required institutions to include in their statements of reason and purpose a detailed discussion
of their reasons, confirming the exercise of discretionary powers and indicating due care in
considering the findings and observations presented during public hearings under article 553 of
the APA [7]. Some authors have stressed that there is judicial activity and that the necessary
restraint required by the principle of separation of powers has disappeared. Several professors
argue that judicial review causes delays and is a waste of time and money, paralyzing public
policy in some sectors and threatening public interests such as public health and the
environment. This phenomenon is known as ossification or paralysis by analysis [8, p. 1385].

On the other hand, other opinions hold that the benefits of a hard look approach
outweigh the costs, although they are not denied. This is the case of Shapiro (2003), who
argues that the new judicial requirements "made rulemaking more time-consuming and costly,
but the costs seemed worthwhile not only in terms of democratic benefits, but also in terms of
increased rationality of the outcomes. An administrator faced with legal requirements for
transparency and participation will almost automatically complete the regulatory cost-benefit
analysis required by the rationality school”. With regard to the overall results of the study, it
should be noted that before the passing of the new constitutional treaty, the concept of good
governance was codified in two documents with different status. First, in the EU Charter of
Fundamental Rights, which has only the ambiguous status of "solemn proclamation” by the
three most important institutions of the Union. Second, the meaning of this concept has been
clarified in the Ombudsman’s Code of Good Administrative Conduct, which is also non-
binding. Thus, the legal status of the right to good governance will be significantly
strengthened if the new constitutional treaty with Article 111-398 is ratified.

In most EU Member States, there is also a clear trend towards strengthening the
procedural rights of persons affected by administrative decisions. Over the past 15-20 years, a
number of laws on administrative procedures have been adopted or reformed, indicating a
greater degree of regulation of administrative procedure, as well as a greater emphasis on
ethical frameworks. The following rights and obligations are part of Articles 41 and 42 of the
Charter, and naturally should be considered as a central part of the concept of good
governance: impartial and fair consideration of one’s cases within a reasonable time (Article
41.1); be heard before any individual action is taken that will adversely affect the citizen
(Article 41.2); have access to his or her file regarding any individual measure that could affect
him or her (Article 41.2); the obligation to state in writing the reasons for all decisions (Article
41.2); the right of access to documents (Article 42).

Conclusions. With regard to the special results of the study, if we compare the
provisions regarding the right to good governance in the legislation of the Republic of
Azerbaijan with the analysis carried out, we can state the following:

— although the right to good governance is not established by a separate article in any
legislative act of the Republic of Azerbaijan, if taken as a whole, all elements of this right can
be found in national legislation. The main elements of the right to good governance are: the
right to apply; a fair and impartial approach; consideration of cases within a reasonable time; to
be heard and receive legal assistance in general; freedom of access to information. Article 60 of
the Constitution of the Republic of Azerbaijan, entitled "Administrative and judicial protection
of rights and freedoms", article 61, entitled "Right to receive legal assistance", article 32,
establishing the right to personal inviolability, can be singled out as constitutional norms that
include these elements, we can mention Article 57 entitled "Right of appeal”. We consider it a
serious need to adopt a separate legislative act on "good governance" as a mechanism of legal
protection, including a number of constitutional rights;

— in general, the legislation of the Republic of Azerbaijan provides for giving special
priority to human rights. Here we are talking about "the recognition, observance and protection
of the rights and freedoms of man and citizen". This issue is also known as the responsibility of
the state. On the basis of the Basic Law (Constitution) of the Republic of Azerbaijan, it can be
argued that the functional goal of the state’s fulfillment of its obligations in the field of human
rights is to create the necessary (political, legal, economic, etc.) conditions for ensuring
universally recognized standards in the field of human rights. On the one hand, the national
features of the state-legal regulation of relations between the state and the individual are
associated with historical and cultural traditions. On the other hand, in accordance with
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Articles 10, 12, 71, 148 of the Constitution of the Republic of Azerbaijan, international human
rights act as a limiting factor of state sovereignty and require the implementation of the rights
and freedoms proclaimed in the Constitution (their implementation). In other words, it requires
"good governance";

— one of the structural elements of the right to good governance is the right to appeal. Thus,
the normative definition and effective implementation of the right to appeal allows the optimal
implementation of the right to good governance in general. We believe that the legislation of the
Republic of Azerbaijan has not fully taken into account the requirements of international legal acts
in this area when determining the subject composition of the right to appeal. The fact is that if in
international legal acts this right extends to "everyone", then in the Constitution of the Republic of
Azerbaijan, where the right to appeal extends to "citizens", a restriction is applied to the circle of
subjects of this right. In Article 57 of the Constitution of the Republic of Azerbaijan, the right to
appeal is specifically established in relation to "citizens". Taking into account the provisions of the
main international legal instruments on human rights, it is more correct to assume that the right to
apply also applies to foreigners and stateless persons;

— one of the most important elements of the right to good governance "compensation for
damages” is of particular importance. There are both legal and psychological problems here.
The legal issue is that the state is trying to maintain a certain legal balance, creating an
opportunity for a person whose rights have been violated to demand compensation for material
damage. The psychological question is that if a person is not able to compensate for the
material damage caused to him in the event of a violation of his/her rights, or if he/she is
deprived of this opportunity, no matter how severe the decision against the perpetrator, the
person may not be satisfied. For example, the possibility of filing a claim for compensation for
material damage to the person who committed the crime;

— issues related to obtaining legal assistance, which are important elements of the right to
good governance, are regulated in detail by the Constitution and sectoral legislation of the
Republic of Azerbaijan. Article 61 of the Constitution of the Republic of Azerbaijan directly
recognizes this right and guarantees its implementation. The mentioned article states that
everyone has the right to receive quality legal assistance. In our republic, this right is mainly used
by lawyers. In this regard, the relevant issues are specified in the Law on Advocates and
Advocacy. The law defines the basic principles of advocacy, the legal status of lawyers and the
basis of their self-government to provide quality legal assistance to individuals and legal entities
in the Republic of Azerbaijan. The main tasks of a lawyer are to protect the rights, freedoms and
interests of individuals and legal entities and to provide them with high-quality legal assistance.
In addition, the right to protection is a guarantee of the legitimate interests of a person, as well as
a guarantee of the interests of justice, is a social value. Since the legal relations arising in
connection with ensuring the right of everyone to receive legal assistance reflect public interests,
they testify to the fulfillment by the state of constitutional obligations in this area. This requires
the state to take more positive action to protect human rights when necessary;

— one of the important elements of the right to good governance are "legality” and
"reasonableness”. In general, this element is based on the principle of legality. In accordance with
the principle of legality, public authorities, local self-government bodies, officials, citizens and
their associations are obliged to comply with the Constitution and laws of the Republic of
Azerbaijan. The principle of legality is of great importance in the field of management. This
importance is due to many factors. First of all, compliance with the law is the guarantor of the
effective functioning of the management system. Secondly, to ensure the normal, lawful behavior
of the subjects of the management system interacting with each other, it is necessary to comply
with this principle, that is, an official must comply with the law when providing services to
citizens, and a citizen, guided by the requirements of this principle, can appeal against illegal
decisions and actions. official. At the same time, a citizen should not exceed the requirements of
the law in relation to state bodies and officials, should not allow abuse.
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ABSTRACT

The article deals with the study of the legal issues of the formation and consolidation of the right
to good governance in regulatory legal acts. Apart from the fact that Article 41 of the Charter of
Fundamental Rights of the European Union contains, to a certain extent, an authoritative definition of the
right to good administration, it is not new.

The scientific novelty of the article is directly related to the above, including the further
development of the national legislation of the Republic of Azerbaijan. Good governance is defined
(although not exhaustively) by paragraphs 2-4 of Article 41 as follows: the right to be heard before taking
any individual measure that affects a party; the right of every person to have access to his file, taking into
account the legitimate interests of confidentiality and professional and business secrecy; the obligation of
the body to give grounds for making decisions in relation to a particular person. The results of the article
can be used in future scientific research, including in the further development of the international and
national normative-legal foundations of good governance.

Keywords: human rights, right to good administration, European Union Charter of Fundamental
Rights, Council of Europe Resolutions, European Ombudsman, European Court of Human Rights.
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pas3i mopyuleHHs, BiTHOBICHHS 3aKOHHOCTI. 30poifHa arpecis pociiicekoi demeparii nmpota YKpainu
aKTyaslizyBaja IpoOneMy 3aXHCTy CYBEpEHITETY Ta TEPUTOPIiabHOI LINICHOCT] HAIIOT Jep>KaBU He JIUIIE
y TpaKkTHYHIH, aje ¥ HaykoBO NpaBoBid IuromuHi. OZHUM i3 BaXIMBHX AaCIEKTIB IIi€l IpoOiIeMH €
e()eKTHBHICTh IOPUIUYHHMX TapaHTIi 3aKOHHOCTI 1 IPaBONOPSAIKY, 3-TIOMDK SKHX OCOOJIMBO BasKJIUBE
3HaueHHs Mae KoHeruTymist Ykpainu.

KonctuTymist Ykpainu, ik JOKyMEHT YCTaHOBUOTO XapakTepy, He JHIIE IOPUIMIHO MiATBEPIKYE
caM (QakT icHyBaHHS YKpaiHH SK CyBepEeHHOI, He3aleKHOI, AEMOKPATHYHOI, COLIaJbHOI i MPaBOBOI
nepxkasu (Ct. 1), TepuTopis sIkol B MeKax iCHYIOUOTO KOPJIOHY € winicHO i HegoTopkanHow (U. 2 Cr.
2), ane i 3aCHOBY€e HAWBaXKJIMBILII JEpXKaBHI 1HCTUTYTH, Ha AKi MOKJIANAIOThCS IOPUINYHI 000B’SI3KH 13
3abe3nedeHHs i CyBepeHiTeTy Ta TepuTopianbHoi nimicHocTi (Posminmu IV-VI), BuzHauae npuHmmmu ix
misoibHOCTI  (Posmin 1), a Takok Hamiase 1 IHCTUTYTH HEOOXINMHUMHU JIep)KaBHO-BIATHIMHU
MOBHOBaXCHHSMH, BKJIFOYHO 3 IIPAaBOM 3aCTOCYBaHHS CHIIH (TIPUMYCY).

3nilicHeHuii aBTopoM ananiz HopM Koncrurymii YkpaiHH CTOCOBHO mpeamera TOCIIKEHHS
CBITYUTB TPO 11 BUHATKOBO BAKIIUBY pOJb y 3a0e3nedeHHi CyBepeHITEeTy Ta TepUTOPiaabHOI IIIICHOCTI
JIeprKaBH, aJpKe caMe [eH IOPHINIHUH JOKYMEHT SIK IOPHIMYHA TapaHTisl 3aKOHHOCTI 1 IIPaBONOPSIAKY He
MPOCTO JIETalli3ye, ale i NeTiTAMi3ye HeoOXiHi, X04ua i MOAEKOIN HENOMYJISIpHi, FOPUINYHO 3HAUYI il
PI3HUX IepKABHUX 1 COLiaNbHUX IHCTUTYTIB.

Knrwuosi cnosa: Koncmumyyis Yxpainu (Ocnosnuii 3axon Ykpaincovkoi Oeporcasu), 1opuouuni
2apanmii 3aKOHHOCMI | NPABONOPAOKY, 3aXUCH CY8epeHimemy ma mepumopianrvHoi yinicnocmi Ykpainu,
36pouini Cunu Yrpainu, Bepxosna Paoa Yxpainu, Ilpezuoenm Ykpainu.

Relevance of the study. The armed aggression of the russian federation against Ukraine
actualized the problem of protecting the sovereignty and territorial integrity of our state not
only in the practical, but also in the scientific and legal plane. One of the important aspects of
this problem is the effectiveness of legal guarantees of law and order, among which the
Constitution of Ukraine is of particular importance.

Recent publications review. The concept of legal guarantees of legality and law and
order, their types and significance for legal practice are traditional issues that are
comprehensively considered within the scope of scientific monographs, dissertations, articles,
textbooks and training manuals on the theory of the state and law. In the focus of attention of
representatives of the doctrine of constitutional law are the issues of the concept of the
constitution, its legal properties, varieties and importance in ensuring the constitutional human
rights and freedoms person. Such domestic scholars as S. Bobrovnyk [1], V. Vasetskyi [2],
M. Kelman, O. Murashin [3], A. Kolodiy [4], O. Kurakin [6], P. Rabinovych [7], L. Serdiuk
[8], O. Skrypniuk [9], O. Sovhyria, N. Shuklina [10], Yu. Todyka [11] etc. have made a
significant contribution to the study of the outlined problems. At the same time, in their
writings, lawyers did not focus on the Constitution of Ukraine as the most important legal
guarantee of the sovereignty and territorial integrity of our state.

The research paper’s objective is to clarify the role of the Basic Law of the Ukrainian
state as an important legal guarantee of legality and law and order in ensuring its sovereignty
and territorial integrity.

To achieve the declared goal, we will use the cognitive capabilities of the hermeneutic
methodological approach and the special legal method of cognition, which will allow us to
reveal the content of the provisions of the Constitution of Ukraine, the need to involve them for
scientific analysis is determined by the subject of the study, its tasks and the author’s creative
intention.

From a methodological point of view, the aspect of knowing the constitution is also
important. The latter will be considered by us as the most important legal guarantee of law and
order. Such significance of the Basic Law of the state is due to its contractual nature. Despite
the official name, this legal document contains legal norms that express the joint, agreed
expression of the will of the main beneficiaries of the social contract — citizens of Ukraine of
all nationalities, who are united in the social community — the Ukrainian people [1].

Discussion. It should be noted that in the theory of law, legal guarantees of legality are
understood as special means of implementation, protection and, in case of violation, restoration
of legality provided by legislation [2, p. 177].

The analysis of the above judgment of P. Rabinovych on the legal guarantees of legality
in the aspect of the Constitution of Ukraine shows that the latter, as a document of a constituent
nature, not only legally confirms the very fact of the existence of Ukraine as a sovereign,
independent, democratic, social and legal state (Article 1) , the territory of which within the
existing border is integral and inviolable (part 2 of article 2), but also establishes the most
important state institutions, which are entrusted with legal obligations to ensure its sovereignty
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and territorial integrity (Chapters IV-VI), defines the principles their activities (Chapter I), and
also endows these institutions with the necessary state powers, including the right to use force
(coercion).

In support of this thesis, we cite specific constitutional and legal prescriptions:

Protecting the sovereignty and territorial integrity of Ukraine, ensuring its economic and
information security, shall be the most important function of the State and a matter of concern
for all the Ukrainian people (Part 1 of Art. 17).

The defence of Ukraine and protection of its sovereignty, territorial integrity and
inviolability shall be entrusted to the Armed Forces of Ukraine (Part 2 of Art. 17).

Ensuring the security of the State and protecting the State borders of Ukraine shall be
entrusted to respective military formations and law enforcement bodies of the State, whose
organisation and operational procedure shall be determined by law (Part 3 of Art. 17).

The Armed Forces of Ukraine and other military formations shall not be used by anyone
to restrict the rights and freedoms of citizens or with the intent to overthrow the constitutional
order, subvert the public authorities or obstruct their activity (Part 4 of Art. 17).

The State shall ensure social protection of citizens of Ukraine who serve in the Armed
Forces of Ukraine and in other military formations as well as members of their families (Part 5
of Art. 17).

Establishment and operation of any armed formations not envisaged by law are
prohibited in the territory of Ukraine (Part 6 of Art. 17).

The location of foreign military bases in the territory of Ukraine shall not be permitted
(Part 7 of Art. 17).

No one shall be obliged to execute directions or orders that are manifestly criminal. For
the issue or execution of a manifestly criminal ruling or order, legal liability shall arise (Part 1-
2 of Art. 60).

Under the conditions of martial law or a state of emergency, specific restrictions on
rights and freedoms may be established with the indication of the period of effect for such
restrictions. The rights and freedoms stipulated in Articles 24, 25, 27, 28, 29, 40, 47, 51, 52,
55, 56, 57, 58, 59, 60, 61, 62 and 63 of this Constitution shall not be restricted (Part 2 of Art.
64).

Alterations to the territory of Ukraine shall be resolved exclusively by the All-Ukrainian
referendum (Art. 73).

Prior to assuming office, people’s deputies of Ukraine shall take the following oath
before the Verkhovna Rada of Ukraine: "I swear allegiance to Ukraine. | commit myself with
all my deeds to protect the sovereignty and independence of Ukraine, to provide for the good
of the Motherland and for the welfare of the Ukrainian people. | swear to abide by the
Constitution of Ukraine and the laws of Ukraine, to discharge my duties in the interests of all
fellow-citizens" (Part 1 of Art. 79).

The Verkhovna Rada of Ukraine shall have the following powers:

— to declare war, upon the recommendation made by the President of Ukraine, and make
peace, approve a decision of the President of Ukraine on the use of the Armed Forces of
Ukraine and other military formations in the event of armed aggression against Ukraine (clause
9 of Part 1 of Art. 85);

— to approve the general structure, and number of staff of the Security Service of
Ukraine, the Armed Forces of Ukraine, and other military formations established in accordance
with the laws of Ukraine, as well as of the Ministry of Interior of Ukraine, and specification of
the functions of the same (clause 22 of Part 1 of Art. 85);

— to approve decisions on military assistance to other states, on dispatching the
Ukrainian Armed Forces units to another states or on admitting units of armed forces of other
states to the territory of Ukraine (clause 23 of Part 1 of Art. 85);

— to approve, within a two day period from the date of submission by the President of
Ukraine of the decrees on introduction of martial law or the state of emergency in Ukraine or in
its particular areas, on total or partial mobilisation, and on declaring particular areas as zones of
ecological emergency situations (clause 31 of Part 1 of Art. 85);

— to approve decisions on military assistance to other states, on dispatching the
Ukrainian Armed Forces units to another states or on admitting units of armed forces of other
states to the territory of Ukraine (clause 23 of Part 1 of Art. 85).

13. They are determined exclusively by the laws of Ukraine:

— the fundamentals of national security, the formation of the Armed Forces of Ukraine

ISSN 2078-3566 37



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

and ensuring public order (clause 17 of Part 1 of Art. 92);

— the legal regime of the state border (clause 18 of Part 1 of Art. 92).

—the legal regime of martial law and state of emergency, zones
of ecological emergency situations (clause 19 of Part 1 of Art. 92).

14. The following matters shall be established exclusively by laws of Ukraine:

—a procedure for dispatching units of the Armed Forces of Ukraine to other states; and a
procedure for admitting and the terms for stationing units of armed forces of other states on the
territory of Ukraine (clause 2 of Part 2 of Art. 92).

15. The President of Ukraine shall be the guarantor of the state sovereignty and
territorial integrity of Ukraine, the observance of the Constitution of Ukraine, human and
citizen rights and freedoms. The President of Ukraine shall be the guarantor of the
implementation of the strategic course of the State to acquire full membership of Ukraine in the
European Union and the North Atlantic Treaty Organization (Part 2-3 of Art. 102).

16. The President of Ukraine shall take the following oath:

"I, (name and surname), elected by the will of the people as the President
of Ukraine, assuming this high office, do solemnly swear allegiance to Ukraine.
I pledge with all my undertakings to protect the sovereignty and independence
of Ukraine, to provide for the good of the Motherland and the welfare of the Ukrainian people,
to protect the rights and freedoms of citizens, to abide by the Constitution of Ukraine and laws
of Ukraine, to exercise my duties in the interests of all compatriots, and to enhance the prestige
of Ukraine in the world™ (Part 3 of Art. 104).

17. The President of Ukraine shall:

— ensure the independence, national security, and legal succession of the State (clause 1
of Part 1 of Art. 106);

— represent the State in international relations, administer the foreign political activity of
the State, conduct negotiations and conclude international treaties (clause 3 of Part 1 of
Art. 106);

— adopt decisions on the recognition of foreign states (clause 4 of Part 1 of Art. 106);

— appoint and dismiss heads of diplomatic missions of Ukraine to other states and to
international organisations; accept credentials and letters of recall
of diplomatic representatives of foreign states (clause 5 of Part 1 of Art. 106);

— submit the proposal to the Verkhovna Rada of Ukraine regarding the appointment of
the Minister of Defence of Ukraine and the Minister of Foreign Affairs of Ukraine (clause 10
of Part 1 of Art. 106);

— submit to the Verkhovna Rada of Ukraine the proposal regarding appointment or
dismissal of the Head of the Security Service of Ukraine (clause 14 of Part 1 of Art. 106);

— be the Commander-in-Chief of the Armed Forces of Ukraine; appoint and dismiss the
high command of the Armed Forces of Ukraine and other military formations; administer the
national security and defence of the State (clause 17 of Part 1 of Art. 106);

— be the Head of the National Security and Defence Council of Ukraine (clause 18 of
Part 1 of Art. 106);

— submit to the Verkhovna Rada of Ukraine a declaration of a state of war, and adopt a
decision on the use of the Armed Forces and other military formations established in
compliance with laws of Ukraine in the event of armed aggression against Ukraine (clause 19
of Part 1 of Art. 106);

— adopt, in accordance with law, a decision on the general or partial mobilisation and
the introduction of martial law in Ukraine or in its particular territories, in the event of a threat
of aggression, or danger to the independence of Ukraine (clause 20 of Part 1 of Art. 106);

— confer high military, high diplomatic, and other high special ranks and class orders
(clause 24 of Part 1 of Art. 106);

— confer state awards; establish presidential distinctions and confer them (clause 25 of
Part 1 of Art. 106);

18. The President of Ukraine shall issue decrees and directives mandatory for the
execution on the territory of Ukraine on the basis and in pursuance of the Constitution and laws
of Ukraine (Part 3 of Art. 106);

19. The National Security and Defence Council of Ukraine shall co-ordinate and control
the activity of executive power bodies in the area of national security and defence.

The President of Ukraine shall be the Head of the National Security and Defence
Council of Ukraine.
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The President of Ukraine shall form the personal membership of the National Security
and Defence Council of Ukraine.

The Prime Minister of Ukraine, the Minister of Defence of Ukraine, the Head of the
Security Service of Ukraine, the Minister of Internal Affairs of Ukraine, and the Minister of
Foreign Affairs of Ukraine, shall be ex officio members of the National Security and Defence
Council of Ukraine.

The Chairman of the Verkhovna Rada of Ukraine may participate in the meetings of the
National Security and Defence Council of Ukraine.

Decisions of the National Security and Defence Council of Ukraine shall be put into
effect by decrees of the President of Ukraine (Parts 2-7 of Art. 107).

20. The Cabinet of Ministers of Ukraine shall:

—ensure the state sovereignty and economic independence of Ukraine, the
implementation of domestic and foreign policy of the State, and the execution of the
Constitution, laws of Ukraine, and acts of the President of Ukraine (clause 1 of Art. 116);

— ensures the implementation of the state’s strategic course towards full membership of
Ukraine in the European Union and the North Atlantic Treaty Organization (clause 1-1 of
Art. 116);

— take measures to ensure human and citizen rights and freedoms (clause 2 of Art. 116);

— take measures to ensure the defence potential and national security of Ukraine, public
order, and fight against crime (clause 7 of Art. 116).

21. Ukraine can recognize the jurisdiction of the International Criminal Court under the
conditions defined by the Rome Statute of the International Criminal Court (Part 6 of Art. 124).

22. Article 157. The Constitution of Ukraine shall not be amended, if the amendments
foresee the abolition or restriction of human and citizen rights and freedoms, or if they are
aimed at the liquidation of the independence or violation of the territorial integrity of Ukraine.

The Constitution of Ukraine shall not be amended under the conditions of martial law or
a state of emergency (Parts 1-2 of Art. 157).

23. A draft law on making amendments to the Constitution of Ukraine shall be
considered by the Verkhovna Rada of Ukraine upon the availability of an opinion of the
Constitutional Court of Ukraine on the conformity of such draft law with the requirements of
Avrticles 157 and 158 of this Constitution (Art. 159).

Conclusions. The analysis of the above norms of the Constitution of Ukraine shows its
exceptionally important role in ensuring the sovereignty and territorial integrity of the state,
because this legal document, as a legal guarantee of legality and law and order, not only
legalizes, but also legitimizes the necessary, albeit sometimes unpopular, legally significant
actions of various state and social institutions.
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ABSTRACT

When preparing this article, the author set the goal of clarifying the role of the Basic Law of the
Ukrainian State, as an important legal guarantee of legality and law and order, in ensuring its sovereignty
and territorial integrity. The author’s analysis of the norms of the Constitution of Ukraine, which touch on
the subject of the study, proved the extremely important role of the Basic Law of the Ukrainian state in
ensuring its sovereignty and territorial integrity, because this legal document, as a legal guarantee of
legality and law and order, not only legalizes, but also legitimizes the necessary, albeit sometimes
unpopular, legally significant actions of various state and social institutions.

Keywords: Constitution of Ukraine (Basic Law of the Ukrainian State), legal guarantees of law
and order, protection of sovereignty and territorial integrity of Ukraine, Armed Forces of Ukraine,
Verkhovna Rada of Ukraine, President of Ukraine.
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CONTENT OF THE PRINCIPLE OF ACCOUNTABILITY
AND RESPONSIBILITY OF LOCAL GOVERNMENT BODIES:
FOREIGN EXPERIENCE

IOpiii Tosmuk. 3MICT NPUHIUITY MNIA3BITHOCTI TA BIAINOBIJAJBHOCTI
OPT'AHIB MICIIEBOI'O CAMOBPSITYBAHHS: 3APYBIXKHHM JTOCBIJI. Y craTTi f0cmimkeHo
3MiCT NPUHIMMY MiA3BITHOCTI Ta BiANOBIZaJBHOCTI OPTraHiB MIiCIEBOTO CaMOBPSIYBaHHSA Kpi3b MPH3MY
3aKOHOJABCTBA Ta HAYKOBHX OCIIKEHb 3apyOiKHUX KpaiH. Haromomeno, mo micns mianucanas YToau
npo acomiamnito 3 €BpormeiickkuM CoOO30M Ta OTPUMAaHHS CTaTyCy KaHAWZATa Ha WICHCTBO Y
chiBapyxHocTi, inTerpanis Ykpainu no €C i HATO sk 3aranpHOHaliOHANBHUN KOHCEHCYC BHUHIIIA Ha
OinmbIn sIKicHUWI piBeHb. Pedopma merneHTpanizamii BIagy, MO € YaCTHHOK €BPOIHTErpamiiHOro Kypcy,
00’€KTHBHO IOB’s[3aHa i3 PeleNIicl0 Kpallux MPakTHK (YHKIIOHYBAaHHS MICIIEBOI BIAIH B 3apyOiXHUX
KpaiHaX. AKIEHTOBaHO yBary Ha TOMy, IO Ha BiAMIHy BiJ Mojeneil MICLEBOTO BpsAyBaHHSI Ta
JISUTBHOCTI OpraHiB, II0 HOTO IPECTaBISIOTh, 3apyOKHAN TOCBIA peaizamii NPUHIUITY MiA3BITHOCTI Ta
BIITIOBIAIHOCTI OpraHiB MICLIEBOrO CAMOBPSIAYBaHHS Y BITUM3HIHII 1 3apyOiXKHIH Haywi TOCHIIKEHO Ha
HEIOCTaTHROMY DiBHI.

3ayBaXkeHO, [0 OJIHIEI0 3 BAXKIMBUX MEPEAYMOB peaizalii pi3HOMaHITHHX MiCLEBUX IHTEPECIB €
(hopMyBaHHS Ai€30aTHUX TEPUTOPIaJIbBHUX TPOMAJI, 3aKOHOJABUEC BH3HAYEHHS iX CTaTycy i KOMITETEHIII,
BITPOBAKEHHS MPUHIIMITIB €EKTHBHOTO CAMOBPSAyBaHHS. YKpaiHa nmepe0yBae Ha BU3HAYAIbHOMY eTarli
pedopMHu  ereHTpamizaiii, Mo Mae MNPHHIUIOBO 3MIHHUTU IMiIXOAU OO COIIaTbHOTO MPU3HAYCHHS
MICLIEBOTO  CaMOBPSIyBaHHS, 3aKOHOJABUOTO  PETyJIOBaHHS  JiSUIBHOCTI  OpraHiB  MiCIIEBOTO
CaMOBPSIyBaHHs BIAINOBIZHO J0 €BPONEHUCHKUX CTAHAAPTIB. 3 OMJIAAY Ha ILie Ma€ BiOYTHCS MOCHIICHHS
¢yHKIIOHANBHOT pOJI  OpraHiB MICIEBOrO CaMOBPSAYBaHHS y TIOEAHAHHI i3 MiA3BITHICTIO Ta
BIATIOBIAAIBHICTIO 32 CBOIO JIiSUTBHICTb.

3po0eHO BHCHOBOK IMPO HASBHICTh CHUTBHUX TMO3WIIA y TpakTyBaHHI IMiI3BITHOCTI Ta
BiJIMIOBINAEHOCTI MICIIEBOT1 BIIQJM y HAYKOBHX IPALsiX 3apyODKHHAX aBTOPIB Ta 3aKOHOJABCTBI KpaiH-
aneniB €C. [1ix3BiTHICTH Iependavae, 10 OPraHy i MOcagoBi 0COOM MiCIIEBOTO CaMOBPSITyBaHHS MOBHHHI
3BITyBaTH MpO CBOIO [ISUTBHICTh i3 BpaxyBaHHSIM IPOMO3MLIH TI'POMaACHKOCTI MIIIXOM HaJIaHHS
iHpopMmarii yepe3 BIAMOBIAHI 3aco0M Tak, 00 Oysla MOXIJIHUBICTH I BHYTPIIIHBOTO Ta 30BHILIHBOTO
MoHiTOopuHTY. IligKpecieHo, 0 MiA3BITHICTh Mae pO3MIISIATUCS Yy MOEJHAHHI i3 BiANOBIJANbHICTIO Ta
PO3KpHTO i 3MiCT.

Knrwwuoei cnosa: niozgimuicms, 6i0nosioanvHicms, Micyese camo8psoyeanis, OeyeHmpanizayis,
€8poiHmezpayisi.

Relevance of the study. After signing the Association Agreement with the European
Union and receiving the status of a candidate for membership in the common wealth, the
integration of Ukraine into the EU and NATO as a national consensus reached a higher quality
level. The reform of decentralization of power, which is part of the European integration
course, is objectively connected with the reception of the best practices of the functioning of
local authorities in foreign countries, especially those related to European associations, where
political and legal values have axiological foundations of a democratic system. The
combination of tools for implementing local self-government reform with elements of foreign
experience helps determine the optimal model of local self-government for Ukraine. This is an
urgent scientific, theoretical and practical task. The quality of using territorial communities’
economic and social potential and the activation of population participation in solving issues of
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local importance depends on its solution.

Recent publications review. The foreign experience of implementing the principle of
accountability and responsibility of local self-government bodies, in contrast to the models of
local government and the activities of the bodies representing it, has been studied at an
insufficient level in domestic and foreign science.

Thus, in the theory of law, such domestic legal scholars as H. Atamanchuk, O. Baranov,
M. Baimuratov, P. Vorona, M. Kashchyshyn, O. Kuzmenko, A. Lazor, S. Lysenkov addressed
specific aspects of this issue. M. Orzih, O. Fritskyi, O. Chernezhenko, O. Chernetska and
others. Various forms of accountability and responsibility of local authorities in foreign science
were studied by K. Alba, A. Vetter, G. Woolman, N. Gillard, J. Stocker, J. Hesse, F.
Fukuyama, L. Sharp and others. A significant number of publications by domestic and foreign
authors are devoted to general issues of applying the principles of local self-government.
However, the unfamiliar experience of legal consolidation and implementation of the principle
of accountability and responsibility of local self-government bodies requires a more thorough
study, as it is relevant for the decentralization reform in Ukraine.

The famous political scientist F. Fukuyama in their work "Political order and political
decline. From the Industrial Revolution to the Globalization of Democracy” (2019), traces the
logic of establishing democratic governments characterized by responsibility and
accountability. The author claims that institutions are the essential condition of any political
life. Institutions are "stable, important, repeated patterns of behavior that persist even after
changing persons occupying key positions. They can be called stable rules that set, limit and
direct people’s behavior" [1, p. 15]. Among such key institutions, F. Fukuyama singles out
democratic accountability. According to O. Petryshyn’s apt statement, "one of the key factors
of successful local self-government throughout the world is its constant reformation and
adaptation to new problems and directions of development of state and world politics in
general. Local self-government together with the central administration form a successful
scheme of work of any democratic state" [2, p. 79]. Therefore, the "successful formula" of
local self-government in Ukraine should be sought in the implementation of the principles of
the establishment of this institution, taking into account the best foreign practices, in particular,
in matters of accountability and responsibility of local authorities.

The article’s objective. The article aims to reveal the content of the principle of
accountability and responsibility of local self-government bodies through the prism of
legislation and scientific research of foreign countries.

Discussion. The concept of reforming local self-government and territorial organization
of power in Ukraine, the action plan developed for its implementation, one of the main tasks of
reforming local self-government is determining the achievement of the optimal distribution
of powers between local self-government bodies and executive power bodies and the creation
of effective territorial communities as the primary link of the administrative-territorial system
[3]. As part of this reform, fundamentally new processes of activating and improving forms of
accountability and responsibility of local self-government bodies have begun in Ukraine.
However, despite successful examples of the implementation of legal and organizational tools
to improve the quality of local government activity, not all issues of implementation of the
principle of accountability and responsibility of local self-government bodies defined by the
Law of Ukraine "On Local Self-Government in Ukraine" remain resolved.

Accountability is a concept that underlies effective local government in providing
quality services in the population’s most important areas of life. Accountability is the
adherence to processes, structures, and rules that ensure that those in public office act in the
public interest, not in their self-interest. In countries with a stable democracy, accountability is
an essential feature of effective local governance, which determines the behavior of public
officials to timely inform about their activities and ensure fair treatment of the public.
Accountability helps officials not forget whom they represent, make valuable decisions in the
community’s interests, and involve people in evaluating these decisions. Moreover, from the
analysis of some foreign studies, it can be concluded that accountability is considered an
additional safeguard against possible corruption manifestations by representatives of local
authorities. Periodic implementation of legally defined forms of accountability can help curb
the worst abuse of power and make more responsible and fair decisions. On the other hand,
even where corruption is not widespread, a lack of accountability can undermine public trust in
local authorities [4, p. 2; 5].

The experience of decentralization reform in many European countries, particularly
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those in the "socialist camp"”, suggests that accountability can lead to a positive environment
where citizens and other stakeholders are recognized as contributing to the quality of the
decision-making process. When combined with citizen participation tools, accountability can
help ensure that the community’s experience, knowledge, and critical analysis add value to and
strengthen decisions made by local government officials. Officials should be aware of that side
of accountability, which involves monitoring declarations of assets of elected or appointed
representatives of local authorities. Knowledge and understanding of the legislative and
institutional framework for accountability are essential if elected representatives are to become
role models for political integrity.

The content of the concept of "accountability” in the theoretical developments of
foreign and domestic authors has different shades of meaning. Accountability implies that
bodies and officials who organise the use of mechanisms must, firstly, report on the use of
tools and consideration of public suggestions and the reasons for their non-consideration;
secondly, create and highlight information so that there is an opportunity for internal and
external monitoring [6, p. 315]. In some domestic sources, the accountability of local self-
government bodies allows the use of such tools as audits, codes of ethics, and supervision [7,
p. 32; 8]. O. Petryshyn, describing the experience of implementing local self-government
reform in Latvia [9], analyses the issue of accountability of local authorities through
administrative supervision, thus combining the issues of accountability and responsibility. S.
Sprindis demonstrate a similar position: "accountability is based on the right of citizens to
information, which includes the responsibility (both political and administrative) of politicians”
[10, p. 42]. When applying the institution of responsibility of local self-government bodies,
specific mechanisms must be defined: 1) annulment of decisions of local self-government
bodies in case of violation of the procedure or non-application of the instrument where it is
mandatory; 2) bringing to legal responsibility employees, officials and deputies [11, p. 7; 12;
13]. It is evident that without a detailed regulatory expression, the principle of accountability
and responsibility to territorial communities of their bodies and officials, defined in Art. 4 of
the Law of Ukraine "On local self-government bodies in Ukraine”, can be interpreted in
different ways in the legislation and practice of foreign countries. Therefore, one of the
scientific tasks is to determine the features of its interpretation and implementation typical for
the world’s leading countries, taking into account the application of this experience in national
law-making.

In European countries, where local government experience is considered universal by
law, the activities of local authorities are based on a legal system that includes norms of
international and national law. So, we have to say that the legal regulation of local government
in terms of implementing the principle of accountability and responsibility of its bodies is
conditioned by the effect of international agreements of universal and regional importance.
This issue is becoming more and more relevant because when implementing the elements of a
particular model of governance, local authorities must focus on universal norms; this is
especially characteristic of European countries, where the law forms a separate dense legal
system, preferring to spread the standards of local self-government to all member states of one
or another European association. Such uniformity is due to the effort to create and ensure the
implementation of measures for providing high-quality and effective services to the local
population, the need to define clear accountability criteria and, as a result, to increase the
efficiency of the activities of local self-government entities by the standards of democratic
management of processes at the local level.

According to O. Chernezhenko, the development by international organizations of new
global norms and regional tasks regarding the importance of local democratic development is
another trend that shapes local self-government [6, p. 315]. Models that ensure the right to
freely elect representative bodies are laid down in many universal and regional international
conventions. For Ukraine, in terms of adequately implementing the principle of accountability
and responsibility of local self-government bodies, it is essential to focus on the law-making of
European regional organizations. The functioning of the institution of local self-government in
European countries is supported by several international acts, among which the European
Charter of Local Self-Government occupies a leading place. To achieve the goals declared
during the Budapest Conference of Ministers, which formed the basis of the Budapest
Resolution on Local and Regional Governance (2005), local and regional governance standards
were developed for the member states of the Council of Europe. During 2005-2009, the CDLR
Committee prepared recommendations related, among other things, to the accountability and
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responsibility of local authorities, including Recommendation (2007) 4 of the Committee of
Ministers of the Council of Europe regarding public services provided to local and regional
authorities (January 31, 2007); Recommendation (2007) 12 of the Committee of Ministers of
the Council of Europe regarding institutional support for the activities of local and regional
levels of public administration (October 10, 2007); Recommendation (2009) 2 of the
Committee of Ministers of the Council of Europe regarding assessment, audit and monitoring
of citizens’ participation in social and political life at the local level (March 11, 2009) [14; 15,
p. 19-20] and others.

Accountability helps to ensure fairness, and efficiency in decision-making and resource
allocation, contributing to the prosperity of democracy, economy and society. To this end, the
Congress of Local and Regional Authorities of the Council of Europe adopted the European
Code of Conduct for all persons involved in local and regional administration, encouraging
local and regional authorities and associations of local and regional authorities to develop
appropriate educational programs in integrity management and to provide advisory services, to
help your staff identify and resolve potential ethical risk areas and conflict of interest
situations. In Article 4 of the Code, accountability is revealed through responsibility, or at least
in their integral combination: "all participants are responsible for their decisions and actions
and must be ready to provide their detailed justification” [16]. The Explanatory Note to Article
4 of the Code states that this article sets out the fundamental idea that those who have the right
to represent others and be public can be held accountable for their performance and conduct.
Accountability refers to the institutional process of determining who is responsible for what
and to whom. Accountability is a normative basis for retrospective assessment of individual or
institutional behavior [16].

The Center for Expertise and Reform of Local Self-Government of the Council of
Europe developed the Strategy of the Council of Europe on innovation and good governance at
the local level, which was adopted at the 15th European Conference of Ministers of the Council
of Member States, responsible for local and regional administration (Valencia, October 15-16,
2007) and approved by the Committee of Ministers of the Council of Europe in 2008 [17]. The
strategy also contains a list of twelve principles of good democratic governance, including
openness, transparency, accountability and responsiveness. These principles of good
democratic management or control create their new philosophy, which takes into account
modern challenges, crisis manifestations, limited resources, increasing needs and democratic
demands of people and allows implementing local policies under these conditions in the most
acceptable way for people and all interested parties [17, 18, 19]. To implement the European
strategy of innovation and good governance at the local level and to simplify the understanding
of these principles within the framework of the implementation of the "Transparent Ukraine"
project, it was proposed to highlight six main principles, including the principles of
transparency, citizen involvement, and accountability [20].

International standards of local self-government put forward requirements for
improving approaches and determining further steps toward local self-government reform in
Ukraine. A special place in the changes that should occur belongs to the increase in the level of
responsibility of local self-government bodies for their activities. Therefore, it is essential to
study the experience of foreign countries, mainly European countries, to determine approaches
to improving the procedures for its provision. However, it would not be enough to argue the
need to consider this experience in the European integration course of Ukraine because many
countries in the European Union offer and reproduce their peculiarities of local government
organization. The main factor in studying the experience of European countries on the path of
local government reform is the reception of those best practices that will benefit Ukraing,
taking into account our state’s historical, social and political development patterns.

Conclusions. So, having studied the foreign experience of implementing the principle
of accountability and responsibility of local self-government bodies, it is possible to formulate
the following findings and proposals.

1. One of the essential prerequisites for realizing various local interests is the formation
of competent territorial communities, the legislative determination of their status and
competence, and the implementation of the principles of effective self-government. Ukraine is
at a defining stage of decentralization reform, which should fundamentally change approaches
to the social purpose of local self-government and legislative regulation of the activities of
local self-government bodies by European standards. Given this, the functional role of local
self-government bodies should be strengthened in combination with accountability and
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responsibility for their activities.

2. Having analysed the scientific works of foreign authors and the legislation of EU
member states (Poland, Lithuania, Latvia, Romania, Bulgaria, the Czech Republic, etc.), it
is possible to conclude that there are common positions in the interpretation of
accountability and responsibility of local authorities. Accountability implies that local
self-government bodies and officials must report on their activities, taking into account the
public’s suggestions by providing information through appropriate means so that there is
an opportunity for internal and external monitoring. Furthermore, accountability should be
considered in combination with responsibility, which includes specific mechanisms
defined by law to bring officials to legal responsibility and cancel decisions of local self-
government bodies in case of violation of rules.
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ABSTRACT

The article examines the content of the principle of accountability and responsibility of local self-
government bodies through the prism of legislation and scientific research of foreign countries. It was
emphasized that after signing the Association Agreement with the European Union and receiving the
status of a candidate for membership in the commonwealth, the integration of Ukraine into the EU and
NATO as a national consensus reached a higher quality level. The reform of decentralization of power,
which is part of the European integration course, is objectively connected with the reception of the best
practices of local government functions in foreign countries. Attention is focused on the fact that, in
contrast to the models of local government and the activities of the bodies representing it, the unfamiliar
experience of implementing the principle of accountability and responsibility of local self-government
bodies in domestic and foreign science has been insufficiently researched.

One of the essential prerequisites for realizing various local interests is the formation of effective
territorial communities, the legislative determination of their status and competence, and the
implementation of the principles of effective self-government. Furthermore, Ukraine is at a defining stage
of decentralization reform, which should fundamentally change approaches to the social purpose of local
self-government and legislative regulation of the activities of local self-government bodies by European
standards. Given this, the functional role of local self-government bodies should be strengthened in
combination with accountability and responsibility for their activities.

It is concluded that there are common positions in the interpretation of accountability and
responsibility of local authorities in the scientific works of foreign authors and the legislation of the EU
member states. Accountability implies that local self-government bodies and officials must report on their
activities, taking into account the public’s suggestions by providing information through appropriate
means so that there is an opportunity for internal and external monitoring. It is emphasized that
accountability should be considered in combination with responsibility, and its content is revealed.

Keywords: accountability, responsibility, local self-government, decentralization, European
integration.
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THE CURRENT STATE OF COMPLIANCE WITH CHILDREN’S RIGHTS
IN UKRAINE AND THE PREREQUISITES FOR THE USE OF FOREIGN PRACTICE
FOR THE FORMATION OF A MECHANISM FOR THEIR ADMINISTRATIVE
AND LEGAL PROTECTION BY THE POLICE

Augpiit  Cobaxapb, Ouaexcangpa HecrepuoBa-Cobakaps. CYYACHHUM CTAH
JOTPUMAHHSA TIPAB JUTUHH B YKPAIHI TA NEPEAYMOBU BHUKOPHUCTAHHSA
3APYBIKHOI IPAKTUKHA JJISI ®OPMYBAHHS MEXAHI3MY iX AJIMIHICTPATHUBHO-
IMPABOBOI'O 3AXHUCTY MOJIILIEXO. YV Haykosiii poOOTI TOCHIiKEHO TOCBiA 3apyOiKHHUX KpaiH y
chepi anMiHICTPaTUBHO-TIPABOBOTO 3aXKCTy AiTeil BiJ HACHILCTBA. HaromomeHo Ha 06aratoacneKTHOCTI
(dhopM 1 MeTOAIB NIepKABHOTO BIUIMBY Ha cepy OpraHizailii yMOB Ul TOBHOIIHHOI peaii3amii AiTbMH
CBOIX ITpaB i 3aKOHHHX IHTEPECiB, epeI0aYeHIX 3aKOHOJABCTBOM 1HIIINX KpaiH.

VY3arajgpHeHHs 3apyODKHOTO JOCBiLy aJAMIHICTPaTUBHO-TIPABOBOTO 3aXHCTy MpaB IUTHHH
3aCB1YMIIO, IO CHCTEMA 3a0e3MeueHHs Oe3MIeYHOT0 AUTHHCTBA HEPO3PUBHO OB S3aHA Ta JOIOBHIOETHCS
ISUTBHICTIO THCTUTYTIB TPOMAASHCHKOTO CYCIIIJIBCTBA, SIKi 3[1HCHIOIOTHh MOHITOPHHT PIBHS 3aXHIICHOCTL
niteil. mpaBa Ta (OpPMYBaHHS MpOIO3MIIH OpraHam JIepXKaBHOI BJIAJM IIOJO IOKPAIICHHS CTaHy
JIEp)KaBHOTO ~ 3aXMCTy MPaBOBOTO  CTaTycy JWTHHU. BukopucTaHHs  3apyOiKHOTO  JTOCBixLy
aJIMIHICTPaTUBHO-TIPABOBOTO  3aXWCTy TMpaB JOUTHHH JOBEJO JOUINBHICTH: MIJABUIICHHS PIBHSI
npo(diTaKTHKU COLaJbHOTO CHPITCTBA IUIIXOM 3alPOBaKEHHS aJ[peCHUX COLIaJIbHUX IOCIYT Ha PiBHI
TEPUTOPiaTbHOI TPOMAIH CiIM M 3 JITBMH, SKi HOTPEOYIOTh COUiaNbHOI MiATPUMKH; PO3BUTOK CIMEWHHIX
(hopM BHXOBaHHS HiTEH-CHPIT Ta IiTed, Mmo30aBIeHHX OaThKIBCHKOTO MIKITyBaHHS; 3alpOBaKCHHS
e(EeKTHBHOI CHCTEMH MPUTATHEHHS 0 aIMiHICTPAaTUBHOI BiAMOBINANEHOCTI OAaTbKiB, SKi HEHAIC)KHUM
YUHOM BUKOHYIOTH OAaThKiBCHKi OOOB’SI3KH; 3alpOBA/DKCHHS €JIEMEHTIB IOBEHANBHOI IOCTHINI —
CIIeIliaTi30BaHUX CY/MIB Y CIMEHHUX CIpaBax 3arajbHUX CYAiB, sIKi CIHEIiai3yIoThCs Ha PO3IJI/i ClipaB
IIOJI0 BUPILICHHS CIOpiB MDK OaTbkaMM IO y4acTh y BHXOBaHHI IUTHHHU, Micue ii NpOXXHMBaHHSI,
IPU3HAUCHHS aJiMEHTIB, BCTAHOBJICHHS OIiKa/MIKIyBaHHS, YCHHOBJCHHS, M030aBlIeHHS 0aTbKiBCHKHX
npaB abo BixiOpaHHs TUTHHHU Oe3 1030aBiIeHHs 0aThKiB 6aThKIBCHKUX MPAB TOLIO.

Knwwuoei cnosa: oumuna, npasa Oumumu, 0XOpOHA OUMUHCMEA, AOMIHICMPAMUSHO-NPABOSUL
3axucm dimeil, 108eHANbHA OCMUYIs, BEHATbHA NPEGEHYIs, 3apPYOidCHULL 00CBIO.

Relevance of the study. Protection of children’s rights is one of the priorities in every
country, because the level of their safety and protection, the state of their development is one of
the indicators of a civilized and developed society. It is in childhood that the fundamental
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system of human moral values and personality qualities is formed. The protection of children’s
rights is not narrowed down to the formation of a normative and legal framework, is not
limited to the legislative activity of the state, it is a completely diverse set of measures, among
which the conditions of the child’s existence, the environment occupy the main places.
Moreover, these are also certain criteria for a child’s understanding of his rights and awareness
of these rights by others. Protection of children’s rights is a priority of a developed legal state,
which is provided by the Constitution of Ukraine, in Art. 51 of which it is noted that the
family, childhood, motherhood and parenthood are understood as food [1].

Recent publications review shows the urgent need to find new ways to protect
childhood by means of administrative law, including by studying foreign experience in this
regard and implementing its positive achievements in the law enforcement practice of Ukraine.
This is precisely what Ukrainian legal scholars emphasize in their scientific works, in
particular: R. Opatskyi [2], L. Nalivayko [3], V. Moroz [4], N. Krestovska [5], O. Maksimenko
[6], N. Kolomoets [7], O. Navrotsky [8] and other.

Ukraine is, in fact, a very young state, so it is too early to talk about the perfect
development of normative and legal regulation in the field of protection of children’s rights. In
this aspect, the negative statistics regarding the increase in the number of cases of crimes
against children, bringing people to administrative responsibility for the improper fulfillment of
parental rights, as well as the high level of juvenile crime, indicate the need to study and
research the positive international experience of the developed countries of the world regarding
social, legal, criminal-legal, administrative and legal protection of the rights of the child and,
taking into account domestic legislation, the institutional component and cultural and historical
development of our country, its introduction into the sphere of law enforcement.

The article’s objective is to find out the current state of children’s rights in Ukraine
and to determine the prerequisites for the use of foreign practice for the formation of a
mechanism for their administrative and legal protection by the police.

Discussion. Violence against children is currently a real threat to the development and
formation of Ukrainian society, because cruel treatment of these persons in the future turns
them into socially maladjusted people, unable to create a full-fledged family, to be good
parents, and is also an impetus for the reproduction of cruelty in towards relatives and friends.

According to statistical data in Ukraine, psychological (48 %) and physical violence
(31 %) are the most common forms of violence between parents and children. The lack of an
effective system of guarantees for the protection of children’s rights in Ukraine is one of the
most acute problems, which leads to an increase in legal nihilism and a decrease in the level of
indicators of the functioning of public administration entities. The need to provide
administrative support for the protection of children’s rights in accordance with generally
recognized international standards necessitates the reform of Ukrainian legislation.

Ukraine is one of the rule-of-law states that pays enough legislative attention to the
protection of childhood. Today, there are about fifty normative legal acts on the social and
legal protection of childhood, in particular: the Constitution of Ukraine (Articles 24, 27, 51-
53), the Family Code of Ukraine, the Law of Ukraine of May 23, 1991 No. 1060-XII "On
Education”, Law of Ukraine dated June 1, 2000 No. 1768-II "On the Protection of
Childhood", Law of Ukraine dated February 28, 1991 No. 796-XI "On the Status and Social
Protection of Citizens Affected by the Chernobyl Disaster”, Law of Ukraine dated November
21, 1992 No. 2811-XII "On state assistance to families with children", Law of Ukraine dated
November 16, 2000 No. 2109-III "On state social assistance to disabled children and disabled
children”, Law of Ukraine dated June 2, 2005 No. 2623-1V "On the Basics of Social Protection
of Homeless Citizens and Homeless Children", Law of Ukraine dated January 13, 2005 No.
2342-1V "On Ensuring Organizational and Legal Conditions for Social Protection of Orphans
and Children Deprived parental care" and others.

However, in the presence of a sufficiently large and developed regulatory framework on
childhood protection, the actual implementation of established norms faces serious difficulties.
On the one hand, the cause of this state of affairs is negative processes in the sphere of
economy, education, health care, culture, etc. On the other hand, we can make sure that the
legislation of Ukraine regarding the protection of children’s rights is more declarative than
practical in nature. Therefore, there is a need for effective protection of the rights of the child,
and a fairly widespread problem that needs to be solved is the questioning of the child
regarding the detection of signs and caused consequences of violence, where the child was a
witness or became a victim. Such situations are quite traumatic for the children’s psyche, but
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not in all cases the appropriate attention is paid to it by the relevant institutions.

The Law of Ukraine "On Prevention and Combating Domestic Violence" states that "a
child who has suffered from domestic violence is a person who has not reached the age of 18
and has experienced domestic violence in any form or has witnessed such violence™ [9].
Having studied the decisions of the European Court in which a similar topic is defined, it is
necessary to refer to the case "Yeremia against Republic of Moldova", which states that if a
child observes systematic violence against one of his parents from the other side, he himself is
a victim of violence from the state and has the right to protection [10].

Therefore, there is a need to acquire special knowledge, skills and communication skills
with a child. The basis of effective interaction with a child is the observance of a number of
rules related to the presence of a person who has knowledge of psychological, physical and
age-specific features of the child’s development, peculiarities of age-appropriate
communication, mastery of skills necessary for effective communication with the child and a
safe environment for the child.

In order to implement an effective child protection system, it is necessary to implement
certain methods to improve the situation in the sphere of prevention and combating domestic
violence. For example, it can be implemented by educational institutions and their employees,
who should be more actively involved in detecting facts of domestic violence and necessarily
and urgently report the facts to the children’s service and the police station.

Hundreds of thousands of people in the country suffer from domestic violence.
According to official data, the police registers more than a hundred thousand complaints of
domestic violence per year. But no more than 20 % of victims of violence turn to human rights
defenders. Thus, a question arises in the study of international experience.

Each state forms a national system for the protection of children’s rights in accordance
with its own socio-cultural, historical, economic, legal, and organizational standards.
Regarding the general typology of systems for the protection of children’s rights implemented
in different countries, the following models can be distinguished:

1) "Child protection™ — normative and organizational activity aimed at protecting the
rights and interests of the child from circumstances that negatively affect his development,
health and life;

2) "Support of families in which children are raised" — provision of support and
protection of families with children, implementation of various services and mechanisms of
interaction with families in order to ensure the conditions of upbringing and development of
children in them;

3) "Child development" — the system combines both work with families and protection of
the rights and interests of the child, at the same time it is “child-oriented" — the child is the center of
the system of protection and support. In most European countries, policies on care and protection of
children combine elements of family support, protection of rights and child development, but each
country has differences regarding the priority directions of policies in this area.

The main provisions of international standards in the field of combating domestic
violence are based on a deep awareness of the inadmissibility of such violence, which is a
gross violation of human rights. Among the most important international legal documents, we
consider it expedient to include the UN Model Law on Domestic Violence, adopted on
February 2, 1996 by the UN Commission on Human Rights.

According to the United Nations Special Rapporteur on violence against women,
Radhika Kumaraswamy, the purpose of this model legislation is to serve as a drafting guide for
legislators and organizations seeking to lobby for their legislative mandate for comprehensive
legislation on violence against women.

It is worth noting that the UN Model Law on Domestic Violence aims to ensure that the
actions of a law enforcement officer in the event of a report of domestic violence are set out from
a technical point of view and require due consideration of each request for assistance and
protection. There are clear cases of response upon arrival at the scene, which include the
existence of a protective order in the event of its violation, a real danger of violence or its
escalation, and the existence of facts of violence in this family in the past. At the same time, the
speed of response to the statement must be adequate in those cases when it comes not from the
victim of violence, but from another person, who can be anyone (a witness, a friend or relative,
medical assistance, a representative or a center for assistance to victims of violence and etc.).

At the same time, the model law recognizes that domestic violence cannot be resolved
by legal means alone. This orients the state and society to the adoption of complex social,
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moral-ethical, psychological, and pedagogical measures in addition to regulatory and law
enforcement measures. It is also important to focus the state authorities on providing victims of
domestic violence with both operational and long-term assistance, as well as training
specialists on legal issues and services for victims of domestic violence.

The use of the provisions of this law orients states to strengthen the fight against
domestic violence and offers various forms, the use of which appears to us to be very effective
and promising. We consider it no less promising to study and implement the significant
experience of regulatory and organizational measures aimed at preventing domestic violence,
developed by countries in Europe and the world.

Therefore, all actions regarding a child who is in difficult life circumstances are aimed
at protecting his rights and interests, eliminating the causes of such circumstances and ensuring
safe conditions for his maintenance and upbringing, providing him and his parents with a set of
necessary services and social assistance. However, in the context of our research, it is worth
analyzing the provisions of international legislation, with the help of which it will be possible
to modernize and bring domestic legislation closer to European and world standards.

Thus, the provisions of Austrian legislation aimed at preventing and combating
domestic violence are contained in the Civil Code, the Law Enforcement Code and the Security
Service Act, but a special legal act regulating the prevention and combating of domestic
violence in Austria is the Law on Protection from of violence in the family (last edition —
2004), which has the force of law. We believe it is extremely important to include the legal
protection of the victim of violence by the offender through the procedures of eviction of the
offender and the imposition of a restraining order. The right to make appropriate decisions
should belong to the powers of the police [11, p. 160]. Belgian law treats domestic violence as
a criminal offence. Domestic violence refers to the scope of Art. 442 of the Criminal Code and
is considered an accusation. Domestic violence is now considered an aggravating
circumstance, leading to a harsher sentence [12]. Liability for domestic violence in Germany is
established by criminal law and is defined mainly as violence against women.

From the analysis of the legislation of many countries, we see that the phenomenon of
domestic violence is a painful issue for the legislator of each state. We believe that the issue of
domestic violence is quite relevant in our time, because right now we can see the trend of
"latency” of crimes, when the victim simply keeps silent about the violence committed against
him in the family. The legislation of each country should move in the direction that the victim
can safely complain about domestic violence, and it is equally important to establish a stricter
punishment system so that before committing domestic violence, a person thinks about the
negative consequences that may occur to him.

For example, a special family court has been established in Polish legislation for
persons under the age of 13 who have committed a criminal act. He takes into account all the
circumstances of the act and chooses the appropriate measure. There is also an institution that
helps the court — the District Center for Family Assistance. They help in crisis situations,
conduct interviews, cooperating with family curators. There are also such instances as family
curators, who may be at the family court and supervise families with difficult family
circumstances. They also specialize in children who have not reached the age of criminal
responsibility [13].

As for Ukraine, in our opinion, there are not enough centers that provide psychological
help, despite the fact that family diagnostic and counseling centers are practiced in Poland.
These are centers that conduct psychological research in the field of guardianship on behalf of
the court.

It should also be mentioned that in the Netherlands, the care of children who have
committed a criminal offense between the ages of 12 and 18 is entrusted to voluntary child care
organizations, and the Government performs subsidiary functions. Even in this country there is
a voluntary offer — Stop Response, which is used for children under 12 years old. It manifests
itself in the fact that the child is told that she had another way out and is given the opportunity
to apologize [13].

We fully agree with O. Protsenko’s opinion that minors belong to a special legal
category, because due to age development and social immaturity, they are not able to fully
assess the nature and consequences of their actions, especially serious and especially serious
crimes [14, p. 86].

The significance of juvenile issues is also reflected in the desire for international legal
regulation of the most important parameters, the formation of universal principles for working
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with juvenile offenders for all modern states. It is for this purpose that the general generic
concepts of the categories "child", "minor" and "minor offender" are provided in the UN
Convention on the Rights of the Child [15]. Despite the fact that these acts do not contain an
independent regulation of the administrative responsibility of a minor, we can single out
several principled provisions that are basic for the type of legal responsibility under
consideration.

It must be said that the functioning of the commissions for the affairs of minors and the
protection of their rights as a special separate legal institution is not a purely Ukrainian novel,
since there are more or less identical analogues in world practice. For example, a "non-judicial”
version of the organization of the system of juvenile rights protection bodies has developed in
Scotland, where attempts to create a specialized juvenile court were unsuccessful. This system
there is administrative in nature: special commissions conduct "Children’s Hearings" as part of
the Collegium, formed of members of the public who have undergone special training. A
decision on measures of influence, which can be appealed to the court, is made only after a
detailed consideration of the case, discussion of relevant issues with parents, social workers,
teachers and the child himself. That is, foreign practice shows that juvenile commissions can
function quite effectively in this area, and the preservation of this form in Ukraine, subject to
significant modification, can have real advantages over the judicial method of solving tort
cases involving minors.

In addition, the described Scottish commission system is recognized by the specialists of
the International Center for Child Development of UNICEF as progressive, as it allows to avoid
"unnecessary" contacts of a child or teenager with the judicial system. According to experts, such
consideration of cases of juvenile delinquency corresponds to the letter and spirit of the
Convention on the Rights of the Child. Countries of the world with different judicial systems
have specialized courts operating within the framework of juvenile justice, it seems to us that the
Commissions operating in Ukraine, provided they are reformed accordingly, can be considered as
a fairly successful alternative option. At the same time, one cannot ignore the positive aspects
inherent in the judicial resolution of tortious relations involving minors [16, p. 57-59].

As for existing family courts in other countries, we can name the US system, where
there are juvenile courts and family courts, and the family courts in France, which exist as an
experiment (originated in 1970-1972) [17]. Which also use many auxiliary services in their
activities. This practice is very positive, and it seems that Ukraine could "borrow" some of the
mentioned institutes, which would operate under the commissions for the affairs of minors and
the protection of their rights or guardianship and guardianship bodies. In the light of the above,
it should be noted that Ukraine needs further development and is not yet sufficiently
coordinated with the activities of juvenile commissions and the functional purpose of such
subjects of police law. Separately, it should be said about the possibility of practical
implementation of the elements of administrative delictology provided in the legal
regulations — certain powers are aimed at the implementation of the general preventive function
associated with informing the relevant officials about criminogenic factors that stimulate the
illegal behavior of minors.

Conclusions. Thus, the above-mentioned foreign practice of administrative and legal
protection of children indicates the multifaceted forms and methods of state-authority influence
on the sphere of organization of conditions for the full implementation of the rights provided
for by the law. The analysis of the considered forms of administrative and legal protection of
the rights of the child, which are used by other states, confirms the clear social orientation of
the functioning of all branches of the state apparatus, the focus on the priority of ensuring the
rights of the child in the state policy system.

The generalization of the foreign experience of administrative and legal protection of
the rights of the child proved that the system of ensuring a safe childhood is inextricably linked
and complemented by the activities of civil society institutions, which are engaged in
monitoring the level of protection of children’s rights and formulating proposals for state
authorities to improve the state of state protection of the legal status of the child.

The use of foreign experience in the administrative and legal protection of children’s
rights proved the feasibility of: increasing the level of prevention of social orphanhood through
the introduction of targeted social services at the level of the territorial community to families
with children who need social support; development of family forms of raising orphans and
children deprived of parental care; introduction of an effective system of bringing to
administrative responsibility parents who improperly perform parental duties; introduction of
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elements of juvenile justice — specialized judges in family cases in general courts, specializing
in handling cases regarding the resolution of disputes between parents about participation in
the upbringing of a child, the place of his residence, the appointment of alimony, the
establishment of guardianship/care, adoption, deprivation of parental rights or removal of a
child without depriving parents of parental rights, etc.
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ABSTRACT

The scientific work examines the experience of foreign countries in the field of administrative and
legal protection of children from violence. The multifaceted forms and methods of state-authority influence
on the sphere of organization of conditions for the full realization by children of their rights and legitimate
interests provided for by the legislation of other countries are emphasized. The generalization of the foreign
experience of administrative and legal protection of the rights of the child proved that the system of ensuring
a safe childhood is inextricably linked and complemented by the activities of civil society institutions, which
are engaged in monitoring the level of protection of children’s rights and formulating proposals for state
authorities to improve the state of state protection of the legal status of the child.

The use of foreign experience in the administrative and legal protection of children’s rights
proved the feasibility of: increasing the level of prevention of social orphanhood through the introduction
of targeted social services at the level of the territorial community to families with children who need
social support; development of family forms of raising orphans and children deprived of parental care;
introduction of an effective system of bringing to administrative responsibility parents who improperly
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perform parental duties; introduction of elements of juvenile justice — specialized judges in family cases
in general courts, specializing in handling cases regarding the resolution of disputes between parents
about participation in the upbringing of a child, the place of his residence, the appointment of alimony,
the establishment of guardianship/care, adoption, deprivation of parental rights or removal of a child
without depriving parents of parental rights, etc.

Keywords: child, child rights, child protection, administrative and legal protection of children,
juvenile justice, juvenile prevention, foreign experience.

UDC 341.3
DOI 10.31733/2078-3566-2022-5-55-60

A Eduard RYZHKOV®
- Ph.D. (Law), Professor
. (Dnipropetrovsk State University
of Internal Affairs, Dnipro, Ukraine)

PROBLEMATIC ISSUES OF STAFFING CYBER TROOPS
OF UKRAINE UNDER MARTIAL LAW

Enyapn Puwxkko. I[MIPOBJIEMHI IIMTAHHA KAJAPOBOI'O 3ABE3IIEYEHHSA
KIBEPBIMCBK YKPATHA B YMOBAX BOEHHOI'O CTAHY. Y crarTi po3risiHyTo IepeyMOBH
CTBOpEHHs KiOepBiiicbk MiHicTepcTBa 000pOHH YKpaiHH, MOSBU NMEPBUHHHUX MPABOBUX JOKYMEHTIB, IO
MOBHHHI Y MaiOyTHHOMY CHpPHSTH pO3pOOII BIAMOBIZHOTO 3aKOHY Ta MiA3aKOHHHUX AaKTiB 3 I[OTO
nutaHHA. Haromjomryerbes, 1Mo HasBHICTP B YKpaiHi CHCTeMH CyO’€KTiB 3aXHCTy KiOEpHETHYHOTO
HPOCTOPY Jep)KaBU B yMOBaxX BOEHHOTO CTaHy Ta Yy OIVIIIHIM MEPCHEKTHBI CYCiACTBAa 3 POCIHCBKMM
arpecopoM He MOXe B TOBHii Mipi 3a0e3MeUnTH BUKOHAHHS 30pOWHUMH CHUJIaMH YKpaiHU 1X OCHOBHHX
GyHKIIH 00 3aXHUCTy KpaiHU. APryMEHTYETHCS HEOOXiJHICTh CTBOPEHHs KiOepBIHCBHK B JepiaBi 3
OmIsiy Ha X MOTeHLIHHUIA (QyHKI[IOHAN Ta HOro BiAMIHHICTB BiJ TOTO, 110 MPUTaMaHHHUH BXKE ICHYIOUNUM
B YkpaiHi cy0’ekTam Kkibep 3axucry. [Ipuainserbcs yBara MUTaHHSAM MiIOOpy KaupiB 10 MaHOYTHIX
KiOepBiiicbk. 3a3HadarOThCA X (OPMHU Ta BUIHU 3 OTVBIAY Ha YKpaiHCBKi peatii Ta cTaH TpOMaJIsHCHKOTO
cycminecTBa. [lo3HaUarOThesl iCHYIOYl B JepkaBi MpoOJeMH CHiBIpami JepKaBHUIBKUX 1HCTHUTYIIH 3
cy0’ekTaMH TpOMAJACHKOi iHimiaTHBH y cdepl 3axucry Kibepmpoctopy. HaBonmsThes mpukiagn
NOTEHIIHHUX Ta pealbHUX (aKkTiB HOpYIIEHb 3aKOHOAABCTBA 3 OOKY NPaBOOXOPOHHHX OPraHiB IO
BiJIHOIIICHHIO JI0 MPECTABHUKIB IPOMaICHKOT Kibep CHiIbHOTH.

[pornoHytoThes miaxoau 10 (OpMyBaHHS KaJIpOBOTO pe3epBY KiOepBiiickKk 3 ypaxyBaHHSAM IX
cy0’exkTHOCTI. B mporeci mociiPKeHHST apryMEHTYEThCsl TBEPIDKEHHSI IO Te, 10 PO3BUTOK BOEHHOI
cutyamlii B KpaiHi OOyYMOBIIIOE€ HEOOXiTHICTP BHECEHHS KOPEKTHB OO0 IulaHy peamizanii Crparerii
kibepOesnekn YxkpaiHu, 3arBepikeHoi y 2021 pormi, 3 METOI0 aKTHBi3alii pO3pOOKH BiAMOBITHOTO
3aKOHOIPOEKTY 31 CTBOPEHHSI KiOepBiliChK.

KoHcraTyeTbes, mo BiCYTHICTh HaJeXHOI JUHAMIKH y THTaHHI 3aKOHOTBOPYOCTI 3 ILBOTO
NUTaHHS 11030aBisie 30poiiHi cumu YkpaiHu MiHicTepcTBa 000OpOHH CBOEYACHOTO CTBOPEHHS i HaTaHHS
HUM Ji€BOTO IHCTPYMEHTY IpOTHAIl BOPOTOBi 3a 3aXHCTy KpaiHM. Y BHCHOBKY BHCJIOBIIOIOTHCS
MPONO3ULIi II0J0 MOXIMBHX MiIXOMIB y KaIpoBoMy 3a0e3redeHHi KiOepBificbk Ha MiArOTOBYOMY Ta
IPOMIKHOMY eTarax 3amycKy [bOTo AepKaBHULBKOTO IHCTUTYTY.

Knrouogi cnoea: Cmpameeia xibepbesnexu, xibepgiticoxa Minicmepcmea oboponu Yxpainu,
Kaopose 3abe3neuenus Kibepsilicbk, 3aKoHoOasye 3aOe3neueHHs KiOepsilicbK, CNiGNpays OepiCaeHUX
opeanig 3 IT-ghaxieysimu.

Relevance of the study. Over the last 20 years of their existence in Ukraine, entities
providing cyber protection and countering illegal manifestations in the field of information
technologies have gone through various stages of development — from creation, filling with
personnel potential to certain achievements. And although the system of cyber entities has
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acquired permanent features over the years, it did not meet the needs of our society in view of
the threats brought by russian military aggression. The main problem was the improper
coordination of the actions of already existing subjects of combating cyber incidents in view of
the need for operational support of the main subject of state protection in the conditions of
martial law — the armed forces of Ukraine. The situation that developed at the beginning of
2022 made it impossible for the armed forces of Ukraine to effectively implement operations
against the enemy using the cyber environment. Therefore, in conditions where objectively all
signs point to a real cyber war with the participation of Ukraine, there was a need to create
such a new entity as a cyber force in the structure of the armed forces of Ukraine with the
subsequent need for their personnel support.

Hostililies on the territory of Ukraine with the russian aggressor have been going on
since 2014. However, in the issue of ensuring the security of the state’s cyberspace, appropriate
measures were taken rather slowly. That is why the full-scale invasion, which began after a
series of cyber attacks, was so unexpected for the state leadership and so effective for the
enemy. The effectiveness of domestic cyber defense actors at the beginning of this stage of
hostilities left much to be desired. The formation of a new state strategy of cyber defense,
which provided for the formation of cyber troops, on the eve of these events did not allow to
fully resolve urgent issues with the formation of their personnel potential. In addition, the
interaction of the military with existing subjects of cyber units would not allow to conduct
defense cyber operations, military computer intelligence, combat use of information systems,
conducting information operations in computer systems, or strategic information operations
(which are not at all allow the expansion of the range of subjects of interaction in view of the
need to preserve state and military secrets).

Therefore, in the conditions of martial law in Ukraine, there is an urgent need to find
effective approaches to the recruitment of cyber troops units and the earliest possible start of
their operation.

Recent publications review. The personnel policy of Ukraine regarding the training of
specialists for various subjects of cyber defense was formed with an inherent national feature,
which can be characterized as interdepartmental disparity and the absence of the necessary
comprehensive state approach. At the same time, the borrowing of international experience can
be characterized as having a fragmentary nature.

The issue of providing the personnel potential of domestic subjects of cyber units at
various times was investigated in their works by scientists: M. Butuzov, A. Volobuev,
V. Havlovskyi, V. Golubev, M. Gutsalyuk, K. Ismailov, V. Kudinov, M. Litvinov, O. Manzhai,
A. Marushchak, L. Palamarchuk, S. Pekarskyi, K. Titunina, V. Khakhanovskyi,
V. Tsimbalyuk, V. Chernei, S. Chernyavskyi, V. Shelomentsev and others.

However, the modern aspects of staffing cyber troops of Ukraine under martial law
remain unexplored. Also, taking into account the novelty of the issue, there is a lack of works
devoted to the formation of a personnel reserve and the strengthening of cyber protection and
cybercrime countermeasures existing in Ukraine by specialists in the field of information
technologies. All this determines the relevance of this article and determines its purpose.

The article’s objective. The article is devoted to the study of issues of staffing of the
cyber forces of Ukraine in the conditions of martial law and ways of solving problematic issues
related to them at the stage of formation of the legal field.

Discussion. Russia’s full-scale invasion of Ukraine was preceded by a series of global
cyberattacks on our cyber infrastructure. About 100 government and state information
resources and systems were attacked. In fact, we got a full-scale cyber war, which in the
previous 8 years had a preparatory period on the part of the aggressor and many cyber attacks
in relation to our country.

Anticipating such a scenario of development of events, certain measures were taken by
state leaders. Thus, during 2021, a number of regulatory acts were issued. Among them are
Decree of the President of Ukraine dated August 26, 2021 No. 446/2021 "On urgent measures
for state cyber defense” and Decree of the President of Ukraine dated August 26, 2021
No. 447/2021 "On the Cybersecurity Strategy of Ukraine™ [1, 2].

The specified normative acts introduced the creation of cyber troops in Ukraine. The
recruitment of specialists in the field of IT was started in various forms: from anonymous
through specialized chat-bots to centralized questionnaires with the formation of an appropriate
database of specialists [3]. Although cyber troops will be part of the Ministry of Defense after
the adoption of the relevant law, future cyber fighters are planned to be distributed among
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various structures responsible for cyber security: Security Service of Ukraine, State Special
Communications, Cyber Police, National Security and Defense Council, National Bank of
Ukraine, Ministry of Digital Transformation, Ministry of Defense, Armed Forces of Ukraine
and intelligence.

It should be emphasized that among the main reasons that led to the implementation of
the initiative of specialists in the creation of cyber security in Ukraine is definitely the
aggression of the russians in cyberspace in relation to our country, as well as the gradual and
steady integration of the country into the alliance with NATO and the European Community.
However, it is appropriate to note that the creation of cyber troops in the state and ensuring
their effective functioning is not a matter of months, but of years. Yes, the United States Cyber
Command or USCYBERCOM was officially formed in 2009, and unofficially — at least 20-30
years ago. The main tasks of USCYBERCOM are the centralized conduct of cyber warfare
operations, management and protection of US military computer networks [4]. That is, the
preparatory period for the official appearance took a period that Ukraine, taking into account
the realities of the military situation, cannot afford. Currently, the US has 9,000 cyber troops,
the UK has about 2,000, and russia has about 1,000.

At the start, according to various assessments of experts, the quality of the domestic cyber
defense system during the war ranged from sufficient (in the eyes of government sector experts) to
unsatisfactory (in the opinion of independent experts). In these conditions, the message that the help
of IT specialists and the initiative implemented by the state would be extremely relevant is
unconditional. However, in fact, we have a situation in which only dozens of specialists out of
thousands who submitted questionnaires are involved in cooperation. The question arises why such
a situation has arisen? Why have extremely valuable specialists for the country been in the deaf
"reserve” for a year already, who cannot find a direct application to counter the enemy in
cyberspace? Or are there not enough curators from the representatives of the state sector at
specialized entities, or was the purpose of the questionnaire exactly the same as it was declared?
There is a picture of establishing cooperation with representatives of the population. By the end of
2022, the result is minimal from possible.

Another problem became clear on the eve of a full-scale invasion. This is the opening of
criminal proceedings against the most qualified domestic IT specialists who offered their
services to the state in order to fight against scammers. After several attempts to establish
constructive interaction and join forces with the relevant state structures, they were at least
demoralized, and in fact neutralized in this direction [5]. A typical example of this is the
Ukrainian Cyber Alliance (UKA) [6]. One of the co-founders of the company stated that after
such actions on the part of the state authorities, the cyber alliance will not make any night calls
for help, there will be no publications, there will be no consultations day and night for various
state law enforcement agencies. Cooperation stopped [7]. Among the non-state entities that
have declared war on the russian authorities is also the international hacker network
Anonymous [8]. Currently, it also operates independently, demonstrating its unconditional
effectiveness in the enemy’s cyberspace [9].

During the years of military confrontation with Russia, we have many shameful facts of
sabotage, collusion and treason on the part of representatives of various branches of the state
sector (the non-military surrender of Crimea, the llovai cauldron for volunteer battalions,
demining of passages to the Kherson region, storage of javelins in warehouses instead of the
front line in February, 2022, etc.), which will receive their legal assessment after victory [10].
As for the protection of representatives of the Ukrainian Cyber Alliance from criminal
prosecution, such attempts by representatives of the legislative authority have already taken
place [11]. In our opinion, the situation requires immediate measures of influence on the part of
international partners, who during the period of martial law actually ensure the existence of
Ukraine as a state with their help.

The reason is that the sphere of cyber defense of the state in Ukraine, due to its
specificity, is extremely conservative, closed and practically inaccessible for control by the
domestic public. Undoubtedly, one of the possible options for the cooperation of cyber
specialists with law enforcement structures can be implemented within the framework of
confidentiality [12]. However, the specified examples so far testify to the opposite. In any case,
the Ukrainian experience shows that the state system and bureaucracy do not allow state
structures to be as mobile, operational and use social networks as patriotic hacker organizations
[13, p. 120].

In the conditions of the continuation of military mobilization, a certain number of
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specialists in the field of information technologies will enter the ranks of the armed forces of
Ukraine, for whom, in view of the state interest, the computer is a more rational weapon than
any other. The mechanism of identifying and attracting such specialists to cyber troops or its
reserve should work to prevent their possible loss on the battlefield.

According to O. Reznikov, cyber troops cannot be staffed through military commissars.
Because they must have a high level of training and a high monetary maintenance, which
corresponds to the market salaries of IT specialists, plus a social package, in order to be willing
to serve in these troops. At the same time, he points out that Ukraine has a personnel reserve
from which cyber troops can be formed, but it is not possible to limit oneself only to active
military [14].

In our opinion, the above should be considered taking into account that the previous
Cyber Security Strategy of 2016 had a number of gaps, and only 40 % of its goals were
implemented. Therefore, corrections should be made to the Strategy Implementation Plan for
2021 based on the results of the activities of cyberspace entities, taking into account our
achievements and experience gained even before the end of hostilities with the aggressor. Only
then will Ukraine, as one of the main subjects of modern cyber warfare, have a chance not only
to form its cyber armies, but also to become a trend of progressive changes in the formation of
new international structures of collective security, including in cyberspace.

Conclusions. Therefore, it should be stated that staffing the future units of the cyber forces
of the Ministry of Defense of Ukraine is one of the main components of the state’s security in the
period of military confrontation with the enemy, and the effectiveness of cyber forces is the key to
victory over the enemy in cyberspace. At this stage, efficiency should be realized through
constructive cooperation of law enforcement and military structures with the population — in our
case, specialists in the IT field. However, the pace of development of the national draft law on the
creation of cyber troops significantly lags behind the successes of the Armed Forces at the front,
namely its adoption, entry into force and further implementation of the provisions in practice risks
taking place already after Ukraine’s victory over racism. Therefore, in our opinion, in the absence of
legal norms, within the framework of which the Ukrainian cyber forces will eventually operate, at
the current stage we can only talk about the formation of a personnel reserve, which in turn should
be temporarily attached to the existing subjects of cyber defense of the state and go through their
first stage of professional development.
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ABSTRACT

The article examines the prerequisites for the creation of cyber troops of the Ministry of Defense
of Ukraine, the appearance of primary legal documents, which should in the future contribute to the
development of the appropriate law and by-laws on this issue. It is emphasized that the presence in
Ukraine of a system of entities for the protection of the cyber space of the state in the conditions of
martial law and in the perspective of the neighborhood with the russian aggressor cannot fully ensure the
fulfillment by the armed forces of Ukraine of their main functions regarding the protection of the country.
The need to create cyber troops in the state is argued in view of their potential functionality and its
difference from what is inherent in cyber defense entities already existing in Ukraine.

Attention is paid to the issues of recruiting personnel for future cyber troops. Their forms and
types are noted in view of Ukrainian realities and the state of civil society. The problems of cooperation
between state institutions and subjects of public initiative in the field of cyberspace protection in the state
are indicated. Examples of potential and actual violations of legislation by law enforcement agencies in
relation to representatives of the public cyber community are given. Approaches to the formation of the
personnel reserve of cyber troops are proposed, taking into account their subjectivity. Signs of
procrastination, unprofessionalism, bureaucracy, sabotage and treason on the part of representatives of
state bodies, neutralization of efforts by representatives of the active cyber community, lack of proper
consolidation of efforts with all sectors of society in matters of state protection in the field of information
technologies are indicated.

In the course of the research, the statement that the development of the military situation in the
country necessitates the need to make adjustments to the implementation plan of the Cybersecurity
Strategy of Ukraine, approved in 2021, is argued in order to intensify the development of the
corresponding draft law on the creation of cyber troops. It is noted that the lack of appropriate dynamics
in the issue of law-making on this issue deprives the Armed Forces of Ukraine of the Ministry of Defense
of the timely creation and provision of an effective tool for countering the enemy for the protection of the
country. Proposals are made regarding possible approaches to the staffing of cyber troops at the
preparatory and intermediate stages of the launch of this state institute.

Keywords: Cyber Security Strategy, cyber army of the Ministry of Defense of Ukraine, personnel
support of cyber army, legislative support of cyber army, cooperation of state bodies with IT specialists.
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Poctucaas Moauanos. MYHILAIIAJIBHA BAPTA B YKPAIHI: CYYACHUM CTAH
TA NEPCHEKTHUBU AIAJBHOCTI. V craTti focnimkeHo npobiaeMy TisUTbHOCTI MYHIIWMAIbHOT
BapTH B YKpaiHi Ta BH3HAYCHO MEPCIEKTHBHU ii mojaibliol AisnbHOCTi. HaromomeHo Ha Tomy, IO
TMOIIPEHOIO EBPOIMEHCHKOI0 TSHACHIIIEI0 CYYaCHOCTI € JAeLeHTpai3alis Moilii Ta peaizalis IPHHIHITY
CMIJBHOI BIAMOBIZANBHOCTI 3a CcTaH MyOniyHOi Oe3mekW 1 MOpsIKYy Ha TepUTOpii MHOIieHCchKoro
00CIyroByBaHHs, 0 € BTUIEHHSAM 3araabHOi mpaktukd 'Community policing”. Octanus ycmimuo
IMIUIEMEHTOBaHa y JisUIbHICTH NOJILEHCHKUX CTPYKTYp 0araTboX po3BHHYTHX KpaiH CBITY.

3po6ieHO BHCHOBOK, IO IIe Iepexdadac JeNeryBaHHS OKPEeMHX TONIIEeHChKHX (QYyHKIiN
HEZIEPKABHUM CTPYKTYpaM, IO JO3BOJSE MEBHOIO MIpOI0 ''PO3BAHTAXMTH' JEPXKaBHY MO0 Bif
po3risiy i BUPILIGHHS OpAWHAPHHMX KOH(IIKTHUX CHUTYalliii Ta THIIOBHX MpPaBONOPYLICHb, IO HE
BHUPI3HAIOTHCS BUCOKHM CTYIEHEM CYCHiNbHOI HebGe3meku. J[s minTpuMaHHS piBHS NMPaBONOPSAKY Ha

© Molchanov R., 2022
ORCID iD: https://orcid.org/0000-0002-1751-9832
appad404@gmail.com

60 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

HAJISKHOMY PiBHI MICLEBUMH OpraHaMH Biaad B YKpaiHi CTBOPIOIOTHCS NPHUHLMIIOBO HOBi CTPYKTYpH,
HaJllIeH1 OKpeMUMH HOMiLEHChKUMH (PYHKLISIMU — MyHILUIIaJIbHA BapTa.

OOrpyHTOBaHO, MIO 30CEPE/DKCHHS 3HAYHAX IMOBHOBAXCHb B MEXKaxX OJHIE] 1HCTUTYII Ha
TEpUTOPii TPOMATNM MaTHMe HACITiJKOM IOCHICHHS KOPYNLIHHNX PU3HKIB Ta NOTEHUIHHNUX 3JI0BXHBAaHb
CIIy)kKOOBHM CTaHOBHIEM. A TOMY IpepOraTHBY MYHII[MIIAILHOI BapTH Ha 3IIHCHEHHS OXOPOHHOI
JISUTBHOCTI JONIJIBHO BIAKUHYTH. 3 IHIIOTO OOKY, 3aKOHOJABYE 3aKpiIUICHHS I[OTO IHCTHTYTY BHMarae,
HacamIepel, BU3HAYCHHS MPUHLUIIB 1 CTaHAAPTIB ASUIBHOCTI MiAPO3ALTIB MyHIIUNAIBHOI BapPTH, IXHE
BIIOPSIIKYBaHH: Ta 00JiK. be3 mboro BecTu MOBY PO HaNEXHUI KOHTPOJIb 1 HATJIAA 3a L€ IHCTUTYLIEIO
BOAYAETHCS HEMOKIIUBHM.

[lepcieKTUBHUM HampsIMKaMH JisUTBHOCTI MyHILIUIAJIbHOI BApTH B YKpaiHi BU3HAUYEHO HACTYIIHI:
a) IpUHHATTS 0a3oBoro 3akoHy; 0) cTaHmapTH3allis — NPUHHATTA THIIOBOTO CTAaTYTy; B) BCTAaHOBJIICHHS
TPaHUYHHUX MEX YHCETBHOCTI 0COO0BOTO CKIaLy Ta (piHAHCYBaHHS; T') YHi(iKalis OXHOCTPOIO.

Knwwuosi cnosa: myuiyunansbHa eapma, KOMYHATbHe RIONPUEMCIGO, NYONIUHUL NOPAOOK I
be3nexa, npumyc, 83aemMooisl.

Relevance of the study. Since 2015, the National Police has been operating in Ukraine
as a central executive body that serves society by protecting people’s rights and freedoms,
fighting crime, and maintaining public safety and order. One of the principles of police activity
is interaction with the population on the basis of the partnership (Article 11 of the Law), which
provides for close cooperation and interaction of the police with the population, territorial
communities and public associations on the basis of partnership and aimed at meeting their
needs [1].

At the same time, a widespread European trend of modern times is the decentralization
of the police and the implementation of the principle of joint responsibility for the state of
public safety and order in the territory of the police service. The corresponding trends are the
embodiment of the general practice of "Community policing”, which has been successfully
implemented in the activities of police structures in many developed countries. Among other
things, this involves the delegation of certain police functions to non-state structures, which
allows to a certain extent to "relieve” the state police from examining and solving ordinary
conflict situations and typical offenses that are not distinguished by a high degree of public
danger.

In contrast to European trends, in Ukraine the issue of the functioning of non-state
institutions endowed with police powers is insufficiently developed. At the same time, local
self-government bodies today create structures with different legal status, which are entrusted
with the performance of certain police functions within the territorial boundaries of the
respective communities.

Recent publications review. Problems related to the participation of the population in
ensuring public order and security are traditionally the focus of police scientists. Among
others, the works of O.Vdovychenka, O.Kobzarya, O.Kuznichenko, M. Loshytskoho,
V. Orlova, S. Shevchenko, A. Fomenka, O. Yunin and many other specialists. Separately, let
us point out the monographic research of Yu. Topchiy, devoted to the administrative and legal
aspects of the activity of communal security enterprises (municipal guard).

The article’s objective is to highlight the current state and prospects of the municipal
guard in Ukraine.

Discussion. Today, the National Police in Ukraine is developing in accordance with
European standards for the organization of law enforcement forces. Along with attempts to
reform individual components of the police system (police services and units), too little
attention is paid to the issue of involvement of the local population in the protection of public
order and security in the territory of the community. In turn, it should be recalled that the basis
of the activities of the police forces of developed European countries is the practice of
"Community policing", i.e., the interaction of state and non-state forces for the common goal of
protecting public order and security.

As noted by B. Logvynenko and I. Kravchenko, the common international term
"Community policing" can act as a guide for improving the police’s activities and building its
interaction with society on the basis of partnership, and has as its goal cooperation with
individual citizens, groups of citizens, public organizations to identify and solve problems that
negatively affect quality of life and the state of law and order in specific settlements, districts
and regions [2, p. 4].

In the Soviet period, such cooperation was achieved by a wide combination of coercive
and ideological methods, when police in the USSR was facilitated by the so-called "voluntary
people’s wives", formed by employees of enterprises, students, and workers. After Ukraine
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gained independence, the ideological component was rejected, while the principle of
voluntariness was preserved. As a result, in accordance with the Law of Ukraine "On the
Participation of Citizens in the Protection of Public Order and the State Border" dated
22.06.2000, the right of citizens of Ukraine to create public associations for participation in the
protection of public order and the state border in accordance with the Constitution and in
accordance with the procedure established by this Law was established border, assistance to
local self-government bodies, law enforcement agencies, the State Border Service of Ukraine
and executive authorities, as well as officials in preventing and stopping administrative and
criminal offenses, protecting the life and health of citizens, the interests of society and the state
from illegal encroachments, as well as saving people and property during natural disasters and
other extraordinary circumstances [3].

In practice, this led to the formalization of such cooperation, because most of the
relevant formations were created on paper, and real cooperation was reduced to the realization
by their participants of the right to purchase traumatic weapons without real assistance of the
police in law enforcement activities.

Positive developments in this matter took place after the formation of the National
Police in 2015 and the implementation of a number of local initiatives such as "Neighborhood
Watch", "Sheriffs for New Communities”, etc. However, it should be noted that positive local
practices do not spread at the national level, which cannot be considered correct. Despite the
declaration of a crime prevention strategy, the state lacks conceptual strategic documents on its
organization at the departmental and national levels. Crime prevention occurs without a
centralized approach to involving the public in this process, which deprives the police of such
an important partner as society in combating crime.

In response to the current situation, local authorities created fundamentally new
structures endowed with separate police functions — the municipal guard. Having analyzed the
Constitution of Ukraine, national and international legislation, V. Orlov concludes that the
legal basis for the creation and operation of the municipal guard in Ukraine is built on four
basic levels: 1) Constitutional level (fundamental norms, law enforcement and law enforcement
norms); 2) Legislative level (prohibitory norms, regulatory norms); 3) International level
(international norms and standards, international acts on maintaining public order); 4) Local
level (statutes of territorial communities, decisions of local councils on the creation of a
municipal guard, local acts regarding the granting of powers to the municipal guard) [4, p. 67].

In general, one should agree with the proposed systematization of the legislation related
to the functioning of the municipal guard in Ukraine. The most important thing to point out is
that no key legal act regulating the status of the municipal guard in one or another city in
Ukraine has been adopted. This leads to the fact that the formed structures differ significantly
among themselves in terms of the scope of powers, methods and forms of activity, etc.

Among the main problems related to the normative and legal regulation of the activities
of the municipal guard, S.I. Shevchenko, indicates the absence of such regulation at the
legislative level. The expert emphasizes the expediency of adopting the Law "On the
Municipal Guard", the norms of which would establish the powers of the guard, including the
maintenance of public order and security, crime prevention and security activities as the
priority areas of the guard’s activities, the administrative and legal status of the guard, would
determine the sources of funding (local budget of the community), accountability and control
of representatives of the municipal guard [5, p. 552].

Partially agreeing with the above, we would like to point out that the concentration of
significant powers within one institution on the territory of the community will result in
increased corruption risks and potential abuse of office. And therefore, in our opinion, the
prerogative of the municipal guard to carry out security activities should be rejected. On the
other hand, the legislative consolidation of this institution requires, first of all, the
determination of the principles and standards of activity of municipal guard units, their
arrangement and accounting. Without this, it will not be possible to talk about proper control
and supervision of this institution.

The already mentioned V. Orlov provides a thorough classification of subjects of law
enforcement activity, which will help us determine the place of the municipal guard among
other organizations and officials at the local level. The following are proposed to be classified
as private entities: a) private security companies; b) private detective associations, or detectives
carrying out their activities individually. Communal (public) subjects of law enforcement
include: a) municipal guards; b) municipal parking inspections; c¢) municipal employees
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carrying out law enforcement activities (specialists in interaction with law enforcement bodies
and ensuring public order and public order; inspectors for the protection of law and order and
public order; instructors in informing the population about the prevention of violations; public
order). Public subjects of law enforcement activities include: a) public formations for the
protection of public order; b) security coordination offices; ¢) public assistants of the precinct
police officer on a voluntary basis [6, p. 263-264].

Having determined the place of the municipal guard from among other subjects of
relations in the law enforcement sphere, one should refer to the draft legislation. Thus, the draft
law "On Municipal Guard" No. 2890 dated 05/18/2015 should be considered an attempt to
unify the status of municipal guards. The draft stipulated that: "Municipal guard is an executive
body in the system of local self-government, created in accordance with the procedure
established by this Law, with the aim of ensuring the protection of public order, legality, rights,
freedoms and legitimate interests of citizens in the territory under its jurisdiction city councils
of the regional and/or republican Autonomous Republic of Crimea, the cities of Kyiv,
Sevastopol, as well as the jurisdiction of the village, settlement, city council of the territorial
community formed as a result of a voluntary association, and is maintained at the expense of
the appropriate local budget™ [7]. It should be noted that the mentioned project did not find
support in the Verkhovna Rada of Ukraine despite its adoption in the first reading and
significant interest in it by local self-government bodies.

As indicated on the Internet resource of the Association of Cities of Ukraine, the
municipal guard is a community-controlled mechanism for ensuring law and order. The creation
of municipal law enforcement agencies is provided for by the Concept of Reforming Local Self-
Government and Territorial Organization of Power in Ukraine (Decree of the Cabinet of
Ministers of Ukraine dated April 1, 2014 No. 333). The guard will be financed from the funds of
the relevant local budget and will perform the role of a community-controlled mechanism for
ensuring law and order in the territory of the relevant administrative-territorial unit. When
maintaining public order, municipal guard units will interact with national police units, exchange
operational information, conduct joint activities, etc. The creation of a municipal guard is
supported by European experts, based on the experience of EU countries. Experts of the Council
of Europe, in particular, point out that the strengthening of the role of local self-government in the
sphere of ensuring the protection of public order is necessary within the framework of the
decentralization of power and the reform of local self-government [8].

0. Vdovichenko also points to the foreign experience of the functioning of the
municipal guard as a component of local self-government bodies. The specialist notes that the
legal basis for the activities of the municipal guard in Poland at the state level is a special
legislative act, and at the local level — the statute of the municipal guard. He also considers it
possible to solve the problem of determining the status of the municipal guard by adopting the
appropriate law and relying on the positive practice of Poland [9, p. 7].

If the status of the municipal guard is still not defined at the legislative level, the
situation is the opposite at the local level. Yu. Topchii, comes to the conclusion that communal
security enterprises (municipal guards) created by local self-government bodies are subjects of
authority that perform management functions to ensure the implementation of the law
enforcement policy of the state and the protection of the rights and interests of the territorial
community, man and citizen [10, p. 197].

We cannot agree with the stated thesis. For example, the Decision of the Dnipro local
council of the VII convocation dated 21.02.2018 No. 51/30 "On the approval of the Statute of
the Communal Enterprise "Municipal Varta" of the Dnipro City Council in the new version",
established that the purpose of the creation and operation of this enterprise is economic activity
to achieve economic and social results and for profit. And the subject of economic activity for
the realization of this goal is the provision of a number of functions. Among such functions:
provision of services for the protection of citizens, as well as the property of citizens, legal
entities under private and public law, conducting patrols on the streets of the city in order to
detect violations of the rules of city improvement, protection of officials of the Dnipro City
Council during the performance of their official duties [11].

Some scientists and human rights defenders express their concerns regarding the
granting of appropriate powers to utility enterprises, because security activities are regulated by
the relevant Law and are a licensed type of economic activity. In addition, it creates grounds
for considering the municipal guards as local armed structures subordinate to local authorities.

From the foregoing, the problem of the need to find appropriate mechanisms to preserve
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the principle of independence in the activities of the municipal guard emerges. Of course, such
enterprises are on the balance sheet of local budgets, which are obviously different, as are the
capacities of individual territorial communities. And here we return again to the need to unify
the relevant structures, which can be done by adopting the relevant law.

Conclusions. In conclusion, | would like to note that the legal status of the municipal
guard in Ukraine remains uncertain and deconsolidated. In order to solve the problem that
arose around the diversity of approaches to understanding the status and tasks of the municipal
guard, it is necessary to adopt the Law of Ukraine "On Municipal Guard". As for the tasks and
functions of the municipal guard, the legal status of its employees, we do not support the
identification of the corresponding structure with the prospects of the formation of the
municipal police. The police is a professional body (state or local funding) in contrast to the
municipal guard, which is staffed by local residents without the status of civil servants.

We consider the following to be promising areas of activity of the municipal guard in
Ukraine: a) adoption of the Basic Law; b) standardization — adoption of the Model Charter;
c) establishment of the upper limits of the number of personnel and funding; d) unification of
uniformity.
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ABSTRACT

The article deals with the problem of the activity of the municipal guard in Ukraine and defines
the prospects for its further activity. It is emphasized that the widespread European trend of modern times
is the decentralization of the police and the implementation of the principle of joint responsibility for the
state of public safety and order in the territory of the police service, which is the embodiment of the
general practice of "Community policing”. The latter has been successfully implemented in the activities
of police structures in many developed countries of the world.

It was concluded that this involves the delegation of certain police functions to non-state
structures, which allows to a certain extent to «relieve» the state police from considering and solving
ordinary conflict situations and typical offenses that are not distinguished by a high degree of public
danger. To maintain the level of law and order at the appropriate level, local authorities in Ukraine are
creating fundamentally new structures endowed with separate police functions — the municipal guard.

It is substantiated that the concentration of significant powers within one institution on the
territory of the community will result in increased corruption risks and potential abuse of office.
Therefore, it is advisable to reject the prerogative of the municipal guard to carry out security activities.
On the other hand, the legislative consolidation of this institution requires, first of all, the determination of
the principles and standards of activity of municipal guard units, their arrangement and accounting.
Without this, it is considered impossible to talk about proper control and supervision of this institution.

The following are the prospective directions of municipal guard activity in Ukraine: a) adoption
of the Basic Law; b) standardization — adoption of the Model Charter; c) establishment of the upper limits
of the number of personnel and funding; d) unification of uniform.

Keywords: municipal guard, communal enterprise, public order and security, coercion,
interaction.
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STOPPING CRITICAL BLEEDING BY WORKERS
WITHOUT MEDICAL EDUCATION

Terssna IlakyaoBa, TI'amna Bigaak. 3YIIMHKA KPUTHYHHUX KPOBOTEY
NPAIIBHUKAMM BE3 MEJWYHOI OCBITH. B mnaykoiii po6oTi 30cepemkeHO yBary Ha
OCOONMBOCTSIX HAaJaHHS JOMEANYHOI IOMOMOTH ANA 3YNWHKH KPUTHYHUX KPOBOTE€Y HEMEIUIHUMU
MpaliBHUKaMH B IUBUIBHUX Ta BICHKOBHX YMOBaX. 3ayBa)K€HO, II0 B YMOBaX ChOTOJCHHS HABITh 30HH
HaJlaHHS JOTIOMOTH MOXXYTh Pi3KO 3MIiHIOBATHCH 1 TOZ1 HaJaHHA JOMEIUYHOI JOTIOMOTH IPOBOJUTHCS B
3aJIeKHOCTI BiJi YMOBHOT 30HM HaXO/DKEHHS MOTEPIIOro Ta pATiBHUKA. Cepen Hi€BUX 3ac00iB 3yNMUHKH
KPUTHYHOI KPOBOTEUi PO3IIITHYTO THUCK, TYPHIKET, TAMIOHAY 3 TUCHYTOIO OB’ I3KOIO0 Ta OCOOJIMBOCTI iX
3aCTOCYBaHHS. API'yMEHTOBAHO 3allepeUyeHHs] BUKOPHCTAHHS CAMOPOOHUX MPUCTPOIB, SIKi HPALIOIOTh 10
THUITy TYpHIKeTa.

[pyHTYIOUMCh Ha DPEKOMEHJALisAX GOHOBMX MEIUKiB, iHCTpyKTOpiB, BojourtepiB, CoTCCC,
Llentpa TecTyBaHHS TYypHIKETiB HaJaHO Ha3BU TYPHIKETIB Ta IHIIMX MPUCTPOIB, PEKOMEHAOBAHUX IS
3YNUHKA KPUTHYHHMX KpoBoTed. TakoX HamaHO MPOMO3MI] IOAO MiJBHINEHHS PIiBHA JOMEIUYHOI
MiATOTOBKH 3 3yMTUHKHA KPUTHYHOI KPOBOTEYl Y HEMEIUYHUX MPAIiBHUKIB.

Knruosi cnosa: xpumuuni Kposomeui, MacugHi Kposomeyi, mypHikem, mamnoHaod, HemeouyHi
NPAYIBHUKY, OOMEOUUHA OONOMO2d.

Relevance of the study. The urgency of the mentioned topic both in peacetime and
during the period of military aggression of the russian federation on the territory of
independent Ukraine does not raise doubts. As is known, more than 92 % of the victims of the
accident are victims of critical blood edema. Previously, the causes were the consequences of
road traffic accidents, fights, industrial injuries, accidents, etc. Today, these are massive rocket
strikes on residential buildings, multi-surface areas, office centers, parking lots, petrol stations,
critical infrastructure facilities, educational institutions, kindergartens, cultural institutions,
health care facilities, industrial enterprises. Therefore, for the population, law enforcement
officers, volunteers, military, all ordinary citizens need basic knowledge and skills to stop
critical bleeding.

Recent publications review. Some aspects of pre-medical care for victims were
considered by both domestic and foreign colleagues, in particular: A. Biryukova,
M. Voronkova, A. Voynarovych, I. Dubivka, S. Huriev, M. Horbachova, D. Giannoulopoulos,
I. Golovan, E.Jill, V.Zaborovsky, N. Kaotliar, Ilu. Kuntsevych, V.Kryliuk, G. Letsas,
P. Malanchuk, O. Maslak, O. Myslyva, O. Maslyuk, V. Nor, O. Nykyforova, S. Overchuk,
V. Tertyshnyk, Te. Theodore, D. Surkov, V. Cherniakhovskyi and others. However, the current
conditions require additional research on such an important topic as stopping critical bleeding.

The article’s objective is to study the peculiarities of providing pre-medical assistance
for stopping critical blood tests by immediate workers in civilian and military conditions.

Discussion. In the Soviet literature description of blood father always touched the
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classification of the injured vessel, in particular, captain, venous, arterial, parenkhimatozna. In
recent years, pre-medical training has reached a new level, has moved away from a large
volume of theory and has a more practical orientation. Therefore, it is important for immediate
workers to recognize critical or massive bleeding, which means a large loss of blood (more
than a half-liter of each wound) in a short period of time (several minutes) and requires
immediate action to stop.

Pre-medical specialists currently distinguish external and internal bleeding. To provide
assistance, it is important to identify the bleeding that is life threatening. Out of all life
threatening conditions, the most dangerous are external bleeding from the extremities and
"vulva" bleeding (neck, groin, groin). If you do not stop such bleeding, a person can be killed
for several minutes. Massive (or critical) bleeding from the extremities is the most common
cause of death that can be prevented (approximately 2/3 all deaths that could have been
prevented) [2, p. 91]. It is important to understand that the final stop of bleeding is carried out
by medical personnel in health care facilities, and rescuers on the scene can only temporarily
stop bleeding. At the same time absence of consciousness or pulse, a pale skin does not always
indicate bleeding. Scientists recommend to pay attention to the following signs of massive
bleeding: pulsating or rapidly leaking blood from the wound; a bottle of blood on a rapidly-
growing clothes; the lood of the blood around the victim; amputation or separation of the limb
[1, p. 28].

Using the known MARHE algorithms, XABCDE or CABCDE will check for the
presence of massive blood flow, even if none of the above symptoms are immediately visible
to exclude their presence. We pay attention to areas of neck, underarms, groats, upper and
lower ends. Methods of blood flow stop represent a discussion issue among the experts of
premeditational help. However, the rule of three "T" works always, that is: A tournament
tamponade-stamping bandage. It is clear that direct pressure on the wound or the clamping of
large vessels above the wound is always used to help the victim and is passed to all the
mentioned "T", i.e. laying of a tournament, or tampon, or a pressing bandage. In case of self-
help, of course, pressure can not always be done.

For stopping critical bleeding there is a lot of specially created structures, including
turnstiles and other means.

CoTCCC Recommended Devices & Adjuncts:

Combat Application Tourniquet (CAT) Gen 7

Combat Application Tourniquet (CAT) Gen 6

Ratcheting Medical Tourniquet —Tactical (RMT-T)

SOF Tactical Tourniquet — Wide (SOFTT-W)

Tactical Mechanical Tourniquet (TMT)

TX2 Tourniquet (TX2)

TX3 Tourniquet (TX3)

Emergency & Military Tourniquet (EMT)

Combat Gauze (CG) Z-Fold (QuikClot Combat Gauze)

Celox Gauze, Z-Fold 5’

ChitoGauze

X-Stat, Single Applicator

iTClamp

Absolutely effective means for quick stopping of massive blood flow from the ends is
tournament, in literature it is described as a jam with a twist. Apart from the ones mentioned in
the list above, the tournament Kkits of the leading Ukrainian producer of blood-stop jguts
"RICH-Tourniquet", which are equipped both civilian and military pharmacies, are widely
used in Ukraine. It is a special construction, which in any weather conditions, in wet, snow-
covered, contaminated condition, when heated or severely cooled, quickly stops mass bleeding
of the extremity and will withstand extreme renumbering [11].

It should be noted that in the modern period of full-scale invasion of russia on the
territory of our state, military medical personnel recommend "RICH-Tourniquet" along with
the world-recognized "CAT". In our opinion, it is very convenient when providing self-help,
because the metal gate allows to open the tournament from martial position with one sharp
movement and to lay very quickly on the injured end with one hand.

The quality of the tunkets is a guarantee of stopping critical bleeding and, as a result,
saving the life of the victim. However, in recent years Ukraine has been provided with a lot of
low-quality products as humanitarian aid. Unfortunately, the practice of combat doctors
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testifies to numerous counterfeits of both domestic and foreign manufacturers. The instructions
for such pseudo turnstiles also indicate false information, for example, "do not delay" or "relax
after two hours". We hope that the reason for this is a lack of awareness about critical blood
flow and underestimation of the negative consequences caused by them. The price of such a
kidnapping is someone’s life!

Recall, the turnstile put on clothes or directly on the skin 5-8 cm above (proximal) from
the wound. If it is difficult to determine the place of bleeding, the gut is put as high as possible,
but not on the sugla. The effectiveness of the tournament’s teaching is determined by stopping
bleeding and the absence of pulse lower (distal) from the wound. It is necessary to indicate the
time of teaching (on the tournament itself, on the skin of the injured, for example, on the
cheeks or on the head) immutable marker. If the victim has his own turnstile — put it first. Your
tournament is for you. It is not recommended to put your gut to other victims. When laying
turnstiles injured rescuer should use gloves [2, p. 92].

It should be noted that in some outdated literature specified time to lay the tournament
in summer and in cold season. The law prohibits attempts to relax or withdraw the jute until the
injured medical has been taken into account. Instead of the tournament use a rubber gut like
Esmach. Quite effective, however, has its drawbacks. First, he will be torn by improper storage
conditions. Also, very uncomfortable when providing self-help with one hand, cannot be
applied directly on the skin, etc.

Of course, we could not give attention to tamponade. Wound amination is more often
used in places of "vulva™ blood edema (groans, groin) — in places where it is impossible to put
a gut, but also apply also on extremities, especially with a large layer of muscles (hips,
shoulders). Do not tamper with the body cavity (black, chest, small pelvis, head). The essence
of the tamping is to compress the broken vessels in the wound with a large amount of material
(bandage, gauze). Often use special hemostatic gauze or bandages — a material, highlighted by
special chemical substances, which contribute to the creation of thrombus. After full filling the
wounds carry a direct pressure on the wound: If the tamponade with hemostat — not less than 3
minutes, if the usual material — not less than 10 minutes [2, p. 92].

Really effective means to stop critical bleeding in those places where it is possible, ie
where you can press the finger. However, for medical workers does not cause problems with
work in the morning, large amount of blood, etc. Sometimes, rescuers without medical
education may have problems because of fear, fear of blood, the appearance of wounds and he
will not be able to effectively use this method.

The compression (pressure) connection is applied directly to the open wound of the
limb, neck, smell, smell or tamponade. Use clean cloth (preferably non-colored), gauze and
elastic bandages. In recent years, the most effective link has been the so-called "lsrael
bandage™. This is a special connection consisting of a sterile cushion and an elastic bandage
with a plastic compression element and a clip. When applying the injured compression
(pressing) connection to the open wound of the limb, the pulse on the limb below the bandage
should be determined [2, p. 93].

Also, almost all ordinary rescuers who have not passed the training course on stopping
critical bleeding, there is an idea to use self-made means with improvised screw-ins on the type
of "fabric and palitsa”. In this regard, we note that the place where the victim is located and
during which time he will be delivered to the hospital or transferred to medical personnel. In
combat conditions, when the evacuation of the wounded takes several hours instead of minutes,
this way stopping critical bleeding will definitely lead to the wrong consequences. So, before
using such a dubious method, the rescuer must answer his question whether he is ready to play
roulette and accept his mistake in the form of death of the victim?

Denying one means of stopping critical bleeding, you can offer an alternative. We agree
with experts who offer direct pressure on the wound with critical bleeding or higher wounds,
for example, the middle of the folds or the middle of the inner thigh when the lower extremity
is affected. Each rescuer will be able to exert pressure on the whole body on equal hands in the
elbows for 10-15 minutes, putting any tissue on the wound first. This way will stop bleeding
and allow in such a position to wait for medical care or rescuer with the tournament.

We would like to draw attention to the relatively new in Ukraine, but on positive
responses, an effective means is iTClamp, an advanced device for stopping bleeding. FDA-
approved bleeding at the extremities, in the groin and groin areas, on the head and neck —
where the wounds can easily be brought closer. Tightly closes the wound edges to reduce
further blood flow until the wound is surgically restored.
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According to studies, iTClamp outperforms the usual dressing on wound due to patient
survival, survival time (>180 minutes) and total blood flow (120 cc). It is applied in seconds by
one hand and with minimal pain for the patient (1 on a scale of pain from 1 to 10). Creates a
localized pressure without the help of hands, which quickly forms a stable clot and prevents
further blood flow. Localized pressure is still the easiest, time-tested way to control severe
bleeding. The search mechanism does not overcover distal perfusion as most jguts.

Application is intuitive — every medical worker with minimal training will be able to
immediately stop life-threatening bleeding, which is not subject to the imposition of a jgut
(more than 90 % of the success of application from the first attempt). This is the only effective
product for "help under fire" or in other situations where the competition cannot be cured. The
device is lightweight, portable and easy to adjust when needed.

ITClamp minimizes time spent on the event:

— easy application during mobile evacuation of the victims (e.g. ambulance or
helicopter);

— eliminates the need for 3 minutes of manual pressure after dressing on wound;

— ideal addition to apply hemostatic bandage and can be imposed on most types of
clothing;

— controls bleeding in a stable and/or coagulant patient;

— creates the effect of the power multiplier;

— can be applied during initial assessment at sorting of mass victims;

— frees the hands of doctors to help other victims [12].

The legislative basis for the provision of premeditated care to the victims with critical
blood-edema is the order of the Ministry of Health of Ukraine No. 441 of March 09, 2022,
which contains the procedures for the provision of premeditated care, including those suffering
from massive external bleeding who do not have medical education, however, they must
provide medical care for their duties.

But such an algorithm is appropriate in civil life. During the shooting in the zone of
direct threat there are its peculiarities. In previous work we tried to draw attention to the first
aid to victims of rocket attacks on civilian infrastructure, which can be provided by both
ordinary citizens and persons who, in accordance with the Law of Ukraine "on emergency
medical assistance" are obliged to provide pre-medical assistance to the person in urgent
condition [7, p. 201]. These are rescuers of emergency rescue services, state fire guards, police,
pharmaceutical workers, passenger car drivers, flight attendants and other persons who do not
have medical education, but should have practical skills in providing pre-medical care [9].

Thus, during missile attacks it is necessary to define zones for providing assistance:

—a direct threat zone is the place where the action is carried out and there is a high
threat to life of the rescuer caused by external factors, or when the action of external factors is
more threatening for the victim than the damage received,

—an indirect threat zone is a place that is close to the combat zone and is likely to be
injured by persons providing pre-medical assistance;

— the evacuation zone is a place that is far from the place where the fighting takes place,
safe from the point of view of injury and from which the evacuation of the victims takes place
[3, 8].

The actions, sequence and volume of the provision of pre-medical care to the victims
will be somewhat different in each zone. In addition to the safety of the rescuer, who always
takes the first place. Therefore, in the red zone or a direct threat (also called "under fire") it is
necessary to find shelter and provide self-help. When the rocket is left in the building, a large
smoke is possible, which requires the use of a respirator, mask, cosine, etc. Limited visual
control does not exclude the possibility of providing pre-medical care, although it considerably
complicates it.

As we have already noted, the most dangerous are critical bleeding, which is possible to
stop even in this zone with the help of a tournament at the level of shoulder or thigh as high as
possible, while the time of laying, check other affected places and further examination of the
victim is conducted in the zone of the shelter. In case of a breach of consciousness and inability
to move the victim in the shelter or area of an indirect threat the victim should be returned to
the stomach or to a stable side position. When attempting to evacuate a victim in the shelter or
the next area, it is necessary to assess the safety of its implementation, taking into account the
path of movement of the victim, his body mass, threat of external factors, including combat
actions.
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In the area of indirect threat or closure, all actions are performed according to the
commonly accepted algorithm MARHE: assess the presence of external massive bleeding and
if it is available — place a blood-stop gut, put the wound under pressure or use direct pressure
on the wound; assess the progress of the respiratory tract by assessing the level of
consciousness of the injured person:

— in advance by simple appeal: "Do you hear me?" If the victim does not respond — to
ensure the passage of respiratory tract and to estimate respiratory motion up to 10 sec. In the
absence of breathing, if possible, begin heart-lung resuscitation;

— in the presence of breathing and absence of consciousness: to maintain the passage of
respiratory ways — manually (by hands) or to ensure stable lateral position [8].

In recent years, many trainings have been held from Ukrainian instructors and foreign
partners in providing pre-medical care during critical blood tests, pre-hospital trauma,
respiratory disorders, etc. Getting the knowledge and skills on dummy-simulators can really
achieve high results, having a lot of wounded, and not to break, having found in zone of rocket
attacks.

In view of the above, in order to achieve a high level of pre-medical preparation for
stopping critical bleeding, we fully agree with the proposals of scientists, in particular,
0. Misliva, O. Nikiforova, Yu. Kuncevych. Thus, the best standards of emergency care should
be implemented in police training and activities, in particular, derived from both: our own
research and positive foreign experience:

1. The use of interactive methodological approaches gives a stable result of long-term
actions in the training of TECC police officers. Further introduction of interactive forms of
TECC police training is an important aspect of modernizing the approach to premedical police
training.

2. Interactive methods of TECC police officers training are aimed primarily at
increasing the activity and motivation of cadets to educational and professional activities.
Interactive methods allow active use of passive learning in model or real situations of
professional activity, which improves the quality of training of future professionals.

3. Police training should be not only standardized but also unified to ensure the
completeness, integrity and continuity of maintaining the stable condition of the victim until he
or she receives qualified medical care in any country in the world; legal and coordinated work
of units designed to provide premedical care, based on algorithms of action both in everyday
situations and in crisis (extreme / emergency) situations.

In particular, A. Givati, C. Markham, K. Street "The bargaining of professionalism"
emphasizes the need for professional regulation and standardization of education in high-
income countries, as it not only indicates their political stability, but also has a positive effect
on the image of the institution and the demand for its specialists. Based on interviews with
leading paramedics, paramedic teachers and paramedic students in the south of England, these
researchers explore how paramedical education reforms have affected the professionalization
of paramedics and its development.

4. The integration of pre-medical care into the discipline "Tactical and special training”
is a mandatory and justified requirement for simultaneous performance of professional and
combat missions by police officers.

5. Algorithms for first aid provided by the police should be adapted to unforeseen
emergencies and describe the protocol of action in situations of unknown risk, as in the
recently adopted in March, 2020 protocol "Provision of medical care for the treatment of
coronavirus disease (COVID-19)" emphasis is placed on the absence at the time of approval of
specific antiviral treatment for coronavirus disease [8-10].

6. Modern interactive methods of TECC police officers training, especially role-playing,
are the most effective and appropriate, while more intensively used on various web platforms
in the form of quests or other types of gaming practices.

7. Foreign experience of training or updating the knowledge of TECC police officers
shows that even very short-term but intensive training on narrowly focused topics has a
positive effect. This requires investment in training, much of which can be obtained from
partner countries and joint research grants [4, p.131].

Conclusions. Thus, it should be noted that during the provision of pre-medical care,
immediate workers should distinguish civilian conditions from military ones that have certain
tactical characteristics. In the present situation, even in remote towns from the front-line zone,
shots of civilian infrastructure can occur, and then the provision of pre-medical assistance is
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carried out depending on the condition zone of the victim and rescuer’s finding. Among the
effective means of stopping critical bleeding remained steel: Pressure, turnstile, tamponade,
which after the appropriate exercises can apply immediate workers.
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ABSTRACT

The scientific work focuses on the features of providing pre-medical care to stop critical bleeding
by non-medical workers in civilian and military conditions. It is noted that in today’s conditions, even the
zones of assistance can change dramatically, and then the provision of pre-medical assistance is carried
out depending on the conditional zone of the victim and the rescuer. Effective means of stopping critical
bleeding include pressure, a tourniquet, tamponade with a pressed bandage and the specifics of their use.
The objection to the use of self-made devices that work like a turnstile is argued.

Based on recommendations from combat medics, instructors, volunteers, CoTCCC, and the
Tourniquet Testing Center, names of tourniquets and other devices recommended for stopping critical
bleeding are provided. Suggestions for increasing the level of pre-medical training in stopping critical
bleeding among non-medical workers are also provided.

Keywords: critical bleeding, massive bleeding, turnstile, tamponade, immediate workers, medical
assistance.
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PREVENTIVE ACTIVITY OF THE JUVENILE PREVENTION POLICE:
THE EXPERIENCE OF THE USA AND WAYS OF ITS INTRODUCTION
INTO THE NATIONAL DOCTRINE

Kapuna Ilicouska, Tersima Bopucenxo. INPEBEHTUBHA JISVIBHICTh IOJILII
IOBEHAJIBHOI MPEBEHIIII: JOCBIJ CINA TA HUJISIXW MOI0 BIIPOBAJKEHHS Y
BITUU3SHSIHY JOKTPUHY. V ctaTTi po3risiHyTO AisIbHICTH MOMIIT AMEepHKH B cepl NpoTHIil Ta
npo(diNaKTUKN aJAMIHICTPATUBHUX IIPABOIIOPYLIEHb, IO BYMHSAIOTHCSA MITBMH Ta BIJHOCHO IiTei.
3nificHeHO aHalli3 HOPMATHBHO-TIPABOBHUX AaKTiB, SKi PETYIIOIOTh MisUIBHICTh TONIHiT Ta 1HIIAX
Creliali30oBaHUX OPTaHIB 1 yCTaHOB y cnpaBax aiteit y CLLA.

BceranoBneHo, mo OfHIEIO 3 TPOBITHHUX MisTIBHOCTEH Touimii foBeHanbHOI mpeBeHmii CLLIA
BU3HAYAETHCS CTPATEriyHa CIIiBOpAIlsd Ta JOBTOCTPOKOBI IDIAHU Hil JUTSl IONIEPEKEHHS MPaBOIIOPYIIEHb
IITbMH, SIK Ha 3arajJbHOHAIIOHAIBHOMY Tak i1 Ha MicleBOMy piBHi. Bu3HaueHO, IO Cy4acHUMH
HampsIMKaMH B aaMiHicTpatuBHiid misibHOCTI nominil CIIHA momo npodigakTHKK HIpaBONOPYIIEHb, 1[0
BUMHSIIOTBCS IITBMH €: IIHPOKE 3aCTOCYBAaHHS aHaNi3y (aKTOpPiB Ta NPUYKH, 0 TPU3BOIATH A0 TUTIINX
IPaBOINOPYILICHB, TAK 3BaHa MPEBEHTHBHA MEPCICKTHBA; BUCOKUII aKIICHT Ha EKCIIEPTHOCTI MOMiIEHChKIX
Ta I1HMUX (axiBUiB, SKi 3aiMalOThCA MPOQIIAKTHKOK aIMiHICTPaTHBHUX MPABOMOPYIIEHB, IO
BUHHSIOTBCS NITBMH.

BceranoBieHO OCHOBHI 3acaly aJMiHICTPAaTHBHOI MisUTBHOCTI FOBEHANBHOI MOMIMII Ta IHIINX
OpraHiB i YCTaHOB y cIipaBaxX IiTedl 3apyOiKHUX JepiKaB, peamizamis SKAX MOKe OyTH JOUUIBHOI B
VYkpaiHi. ApryMeHTOBaHO, IO MO YCHINIHOI peaji3amii IO3HTHBHOTO 3apyOiKHOTO JOCBiAYy,
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PEKOMEH/IYeThCS TOETAlHe Ta IIOCTYNOBE BHECEHHs 3MiH, ab0 JK, HAalpPHKIaJ 3aCTOCOBYBAHHS HOBEI
METO/IOM MIJOTHOTO NPOEKTY Ha OAHIM 3 oOyacteil um MicTi. Taka MeTOOMKa [a€ MOXKJIHMBICTH
MPOAHANI3yBaTH JI€BICTh 3MiH HE 3aIIKOJMBIIH MPABOBIA CHCTEMI, JIepKaBHUM opraHam Tomo. KoxxHa
JieprkaBa IPOMIIUIA CBilf IUITX PO3BHTKY Ta CTAHOBJICHHS, IIO BiJOOPaXA€THCS B YHIKAIBHOCTI KYJIBTYPH,
MPaBOBOI CBIZIOMOCTI Ta CBITOCTIPHHHATTS. OOrpyHTOBaHO NPOMNO3MMLII IOAO0 TaKWX HANpPSIMKIB
YIOCKOHAJICHHS.

Knrwowuoei cnosa: oumuna, misxxcnapoonuii 0oceio, noniyia, CLLA, npoginakmura npagonopyuiens,
aoMiHicmpamuena OianbHiCMb.

Relevance of the study. One of the priority tasks of the modern legal system is the
protection of the rights and interests of children. The child is not able to independently protect
his rights due to his age, psychological immaturity and dependence on the decisions of his
parents or other adults who take care of him. As a result, children cannot always seek legal
help on their own and are emotionally vulnerable.

Protection of the rights and interests of the child at an appropriate level is not only a
matter for one state, or for an underdeveloped state in the world. Today, this problem belongs
to the global problems of our time, in the solution of which each country participates
individually, both internally and globally, international organizations, communities,
associations, agreements, etc. All this is motivated by the need to reduce and prevent offenses
committed by and against children.

Juvenile prevention units of the National Police of Ukraine play an important role in
protecting the rights and interests of children. Therefore, the study of foreign experience of the
administrative activity of juvenile prevention units will make it possible to evaluate the
effectiveness and find ways to introduce the latest into the domestic doctrine. During the study
of the issue of the activities of the police of foreign countries in the field of prevention and
termination of administrative offenses committed by children or in relation to children, it was
proved that there are no modern comprehensive studies on this issue.

Research on this issue is also complicated by the fact that the police system of foreign
countries is not identical to ours. For the most part, the issue of juvenile prevention in foreign
countries is dealt with by state bodies of juvenile justice, which, unfortunately, have not been
created in Ukraine today. Therefore, mainly, we will study the outlined issues of our research
through the prism of broader issues, namely: activities of juvenile justice, prevention and
prevention of offenses against children and deviant behavior in the environment of minors.
That is, within the framework of our research, we will focus on those aspects that can
contribute to the improvement of the administrative activity of the juvenile prevention units of
the National Police of Ukraine.

Recent publications review. The study of foreign experience of the administrative
activity of juvenile prevention units was reflected to one degree or another in the scientific
studies of G. Tereshchuk, O. Semerak, O. Litvinov, K. Muranenko, O. Navrotskyi, A. Dzyuba,
I. Kravchenko, O. Druchek, I. Ishchenko, R. Opatskyi, I. Verba, R. Myronyuk, V. Moroz and
others.

The article’s objective is to study the activities of the American police in the field of
counteraction and prevention of administrative offenses committed by children and in relation
to children.

Discussion. First of all, we should note that administrative responsibility, as an
institution of administrative law, in the usual sense exists only in the countries of Eastern
Europe. Thus, in European countries, the activity of police officers in preparing materials for
consideration of a case in court is considered an administrative activity. Another difference
between the administrative activities of national law enforcement agencies and foreign
countries is the legislative acts that regulate their activities, as well as the imposition of
sanctions on offenders. For example, in the USA, the main source of law is judicial precedent,
so there are no codes or other types of codified laws that would regulate the activities of law
enforcement agencies. Instead, the activities of police officers are regulated by so-called acts of
parliament — statutes that are approved annually, or regulated by court precedents.

We would like to note that the police system of the United States is one of the least
centralized in the world, and its organization is complex, since there are about 40,000 police
units in the United States, and there is practically no clear hierarchical subordination between
them. Decentralized police systems can also include those operating in Great Britain and
Germany [11, p. 206].

J. Stanford in his study "Initiation of the legal process™ [3, p. 206] noted that the history
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of juvenile court dates back to the Illinois Juvenile Court Act of 1899. It is called "About
abandoned, homeless and criminal children™. Also in the study, Stanford described key trends
in the early history of the juvenile court, beginning with the establishment of separate juvenile
correctional facilities in the 1820° and ending with the development of critical case law
analysis in the 1930s. The Illinois statute distinguished between juvenile offenders and those
18 years of age or older. Courts in the early nineteenth century, however, generally did not
make this distinction: children convicted of crimes and children who were abandoned, abused,
or simply very poor were often placed in the same institutions. Both criminal behavior and
poverty were seen as threats to social order.

Today, the legal bases of police activity in the USA are the US Constitution, the Federal
Criminal Code, state constitutions, court precedents in cases related to police actions in specific
aspects. The key legal acts that regulate the activities of the police, other specialized bodies and
institutions for children in the USA are the federal Juvenile Justice Act (1974), the Juvenile
Delinquency Prevention Act (2004) and others. The system of specialized bodies and
institutions for children in the USA today includes: the police (more than 75 % of the 13,000
police departments in their structure have special services that deal with children’s affairs or
implement special programs in the specified field); temporary detention centers for children;
juvenile prosecutors; juvenile public defenders; juvenile courts; penitentiary institutions for
children. The highest governing body in this field in the United States is the Office of Juvenile
Justice and Youth Delinquency Prevention, which is headed by an administrator appointed by
the President. At the federal level, there is a Coordinating Council for Juvenile Justice and
Youth Crime Prevention, which is headed by the Attorney General and includes: Ministers of
Health, Social Services, Labor, and Education; Director of the National Police Narcotics
Control Office; other state officials, as well as nine non-officials, who are appointed by the
President, the heads of the House of Representatives and the Senate on equal quotas [14,
p. 110].

A major emphasis in the preventive activities of American police officers with regard to
minors is to implement the maximum preventive barrier before the child commits offenses.
These can be the following measures: strengthening the protection of more vulnerable objects,
creating anti-criminogenic conditions in the child’s environment, equipping possible objects of
crime with signaling devices, wearing police uniforms in the places of deployment of possible
(alleged) criminals, etc. The advantage of this preventive measure is its effectiveness and
application as an element of the mechanism of relieving the law enforcement and judicial
system of a large number of offenses committed by children. The disadvantage of such
prevention measures is that minors do not actually commit crimes precisely because of the
obstacles created by the police, but not because of an inner conviction about law-abiding
behavior.

British and American scientists emphasize the implementation of social crime
prevention measures that actively involve the public. Offenses are perceived as a social
problem, in the solution of which society as a whole should take part. Among the tasks facing
social prevention, priority ones should be singled out: improvement of social living
conditions; strengthening the role of social institutions; expansion of opportunities for
obtaining education, decent employment, recreation [8, p. 220].

The problem for modern society is the disunity of its members. In large cities, people
often do not know their neighbors, do not communicate with each other at their place of
residence. Therefore, British and American scientists assumed that the association of citizens
by their place of residence (doorway, house, yard, city, etc.) in order to maintain cleanliness,
order in their territory and guarantee the safety of their members will reduce the level of
crimes. This type of prevention was called "prevention with the help of the public". Police
officers take an active part in the organization of preventive activities of citizens’ associations.
They provide advisory and practical assistance to citizens. The most common forms of this
type of prevention are the implementation of "neighborly mutual aid", "stop the criminal”
programs, etc. [10, p. 94].

That is, with the help of social prevention, police officers, on the one hand, educate
minors, and on the other hand, involve the public in issues of minors.

Examining measures and means of prevention of administrative offenses by US police
officers, we can note that the state and law enforcement agencies implement a large number of
programs for minors and teenagers. To apply a certain program or preventive measure, police
officers take into account whether the child belongs to the so-called risk group. Risk factors
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can be: improper living conditions, committing offenses by one of the child’s parents, living in
an area with a high level of crime, etc.

The modern preventive practice of foreign countries is characterized by the presence of
many different programs aimed at preventing offenses. Among them, an important role is
assigned to the measures of prevention of delinquency among minors, including the measures
of early prevention of illegal behavior of minors. Foreign scientists believe that the success of
all preventive activities largely depends on the effectiveness of prevention of delinquency
among minors. Depending on the object of preventive influence, all foreign programs can be
conditionally divided into the following groups: programs aimed at strengthening the family.
They are designed to eliminate or weaken the effect of family risk factors; programs aimed at
eliminating school risk factors, improving the level of school education, etc.; programs of
special prevention of crimes and other offenses among minors, aimed at prevention of illegal
behavior of minors, as well as prevention of relapse by minors who have already committed
offenses. In the implementation of these programs, various forms of control and supervision of
minors with deviant behavior are used, as well as punitive methods for minors who violate the
requirements set for them [1].

The following programs are used by the US police to prevent crimes.

"DARE" ("Drug Abuse Resistance Program™) is an educational program aimed at
combating drug abuse, involvement of children in committing crimes and aggressive behavior.
It was founded in Los Angeles in 1983 as a joint initiative of Los Angeles Police Chief Daryl
Gates and the Los Angeles Unified School District. The purpose of the program is to
familiarize students with the drug use prevention course by police officers. This program is
used less often today. In 2009, the DARE program was changed to the Keepin’it REAL
training program. Keepin’it REAL is a high school drug prevention program to reduce alcohol
and drug use. The main changes that have taken place are the focus of the program exclusively
on countering drug and alcohol abuse, and the program is designed to take into account aspects
of European-American, Mexican-American and African-American culture, integrated with
cultural narrative and performance. "Truancy and Disaffected Pupils Programmer” is a
program aimed at reducing the number of absenteeism and the negative attitude of students to
the requirements of school discipline. Its content includes measures aimed at improving control
over the presence of students at school; prevention of school hooliganism, bullying; work with
children who do not attend school without reason; organization of training programs for
teachers with the aim of mastering special methods of influencing the child’s deviant behavior;
educational work with parents [9, p. 161].

The Olweus Bullying Prevention Program (BPP) is a bullying prevention program
designed for elementary, middle, and junior high school students (ages five to fifteen). All
students participate in this program, and students who are bullies or bullies receive additional
individualized measures. Student Transition and Recovery (STAR) Program: An Evaluation
Report (The STAR program serves high school students who are at risk of entering the juvenile
justice system. The program resembles a military operation, requiring students to report on one
of three tracks of varying duration. Big Brothers Big Sisters of America (BBBSA) — through
this youth mentoring program, police and other non-governmental organizations promote the
positive development of US youth and increase self-esteem, thus reducing delinquency. The
BBBSA program was first implemented by the city of Dallas in 2017. The program was
created as a way to build relationships between residents and officers. This program brings
together police officers and children, who mostly come from poor or single-parent families, or
have incarcerated parents. Thanks to this program, there are already 1,090 police associations
in the United States with youth in the areas they patrol.

Carrying out the task of ensuring the rights and freedoms of the child and carrying out
preventive activities, the police, other specialized bodies and institutions for children in the
USA are authorized to use various measures of influence, in particular, administrative. As in
Ukraine, in most states of the USA the responsibility of parents for committing illegal acts by
their children is legally established. Yes, under Arkansas law, fines apply to parents of children
who do not attend school; in the state of Florida, parents are criminally liable if their child uses
a weapon that adults have left in an accessible place; most states have laws that disqualify
families from receiving public assistance if a child is involved in the use or sale of drugs. As a
measure of primary prevention in many states, a ban on the appearance of children on the
streets and in public places at night is used [14, p. 110].

Therefore, the study of the foreign experience of the US police in the field of prevention
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of administrative offenses made it possible to draw the following conclusions. Scientists
consider the implementation of early prevention measures to be an advantage of the US police
system in terms of the prevention of children’s crimes. Police officers work with children
starting from preschool age, and also choose the necessary preventive measures depending on
which "risk group” the child belongs to.

Administrative and legal preventive measures of the police are aimed at eliminating all
factors and reasons that can encourage children to commit crimes. Prevention of delinquency
among children is a separate type of state activity in the United States. The specified type of
activity is implemented comprehensively, that is, it is carried out at the federal level and at the
state level; provides for the implementation of measures of a general social, material and
economic, educational and educational nature; implemented on the basis of long-term large-
scale programs of correction and intervention; the subjects of its implementation are state
(police, social services, educational institutions) and non-state (volunteers, municipal
institutions) bodies and institutions [9, p. 160].

A characteristic feature of the administrative and legal regulation of the activities of the
police, other specialized bodies and institutions for children in the USA is its focus mainly on
correcting the behavior of the child and people from his environment, and not on punitive
measures [13, p. 55].

A specific feature of the activities of the US police is the formation of relations
between the police and citizens in the form of trust relations. To reduce crime, the police use
preventive models such as "elder brother™, "elder sister". This is a psychological technique that
allows the child to perceive the policeman not as a supervisor or controller, but as a close
person to whom you can entrust your problems, ask for help, etc. The administrative activity of
the US police in the child’s environment is aimed at preventing conflict situations in the
family. Police officers can carry out preventive measures immediately both with the child and
with the child’s parents. The American police has a positive experience in the implementation
of such prevention. This is due to the following: 1) the presence of a sufficient number of
programs aimed at strengthening and meeting the individual needs of this particular family; 2)
focus on a multifactorial (complex) approach and include children from early childhood.

An important aspect of adopting and implementing the experience of a foreign country
in the activities of juvenile prevention units of the National Police is a deep study of social
needs, the activities of the system of organization of state bodies and institutions in the field of
juvenile delinquency prevention, the education system, the legislation system, etc. For the
successful implementation of a positive foreign experience, it is recommended to make
changes gradually and gradually, or, for example, to apply novelties by the method of a pilot
project in one of the regions or a city. Such a technique makes it possible to analyze the
effectiveness of changes without harming the legal system, state bodies, etc. Each state has
gone through its own path of development and formation, which is reflected in the uniqueness
of culture, legal consciousness and worldview.

Conclusions. Therefore, noting the importance of studying the foreign experience of the
work of the juvenile police and, tangentially, the protection of the rights and interests of
children, institutions and organizations, we emphasize the need to study the issue of
introducing in Ukraine certain areas of administrative and legal regulation of their activities, in
particular, in the field of prevention committing administrative offenses by minors, as well as
the development and implementation of new, effective forms and methods of prevention. We
would like to emphasize that it is necessary to introduce the latest methods taking into account
national characteristics in all spheres of social life.
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ABSTRACT

The article examines the activities of the American police in the field of counteraction and
prevention of administrative offenses committed by children and in relation to children.

An analysis of legal acts regulating the activities of the police and other specialized bodies and
institutions for children’s affairs in the USA was carried out. It has been established that one of the
leading activities of the US Juvenile Prevention Police is strategic cooperation and long-term action plans
for the prevention of delinquency by children, both at the national and local levels. It has been determined
that the current trends in the administrative activities of the US police regarding the prevention of
offenses committed by children are: wide application of the analysis of factors and reasons that lead to
children’s offenses, the so-called preventive perspective; high emphasis on the expertise of police officers
and other specialists engaged in the prevention of administrative offenses committed by children.

The basic principles of the administrative activity of the juvenile police and other bodies and
institutions for children’s affairs of foreign countries, the implementation of which may be appropriate in
Ukraine, have been established.

It is argued that for the successful implementation of positive foreign experience, gradual
introduction of changes is recommended, or, for example, the application of novelties by the method of a
pilot project in one of the regions or a city. Such a technique makes it possible to analyze the
effectiveness of changes without harming the legal system, state bodies, etc. Each state has gone through
its own path of development and formation, which is reflected in the uniqueness of culture, legal
consciousness and worldview. Proposals regarding such areas of improvement are substantiated.

Keywords: child, international experience, police, USA, crime prevention, administrative activity.
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FEATURES OF THE BROADCASTING MODEL IN UKRAINE

€pren Kypinnnii. OCOBJIABOCTI MOJEJI TEJEPAJTIOMOBJIEHHSI B YKPATHI.
PosrsiHyTO mMTaHHSA OcOOMMBOCTEH Monelni TenepanioMoBieHHs B YkpaiHi. [IpomoHyeTbcs BiacHe
BU3HAYEHHS 3a3HAueHOI MOJENi, SK Yy3aralbHEHOi YSBH NpPO THIIOBY CTPYKTYpy Opraizamii Ta
(yHKIIOHYBaHHS TeneOaueHHS Ta pagio B HAlIi JepaBi, IO XapaKTEpU3YEThCS BiINOBITHUMH
CHCTEMOI0, CTPYKTYPOIO, TMHAMIKOIO Ta KOHTPOJIEM 3 OOKY JAep:KaBH, a TAKOX METOIO CBOET AiSIIBHOCTI —
MOBHOTO Ta CBOEYACHOTO 3aJOBOJICHHS CYCHIIBHUX HOTped y cdepi HamaHHA iHPOpMAIIHHUX HOCITyT
HOBHMHHOTO,  OCBITHBO-III3HABAJILHOTO, BHXOBHOTO, MHCTEIbKO-KYJIbTYPHOTO, CIOPTHBHOIO  Ta
PO3BaXKAILHOTO XapaKTepy.

Haromomryerbesi, 1o ains  TemepilnHpoi  YKpaiHM — HalOLTbIle  MiAXOAWTH  MOJENb
TeepaioMOBIICHHS, 1110 32 CBOIMH KIIFOUOBUMH XapaKTEPUCTHKAMH CX0XKa 3 BiJIIOBIJHOIO KOHCTPYKIIEIO
Opannii. OCHOBHMMH apryMeHTaMH Ha KOPHCTH ILi€l MPONO3MLil BUCTYHAIOTh: BHCOKa IHTOMAa Bara
CYCHITFHOTO MOBHHKAa y CTPYKTypi MacMmezia wiei KpaiHW, IO MiATBEPIKYE HAIEXKHY SAKICTh Ta
MOMYJSIPHICTE Horo iH(OpMamiiHOTO KOHTEHTY cepel (ppaHIly3pKHX TPOMAISH; HETATHBHUHA TOCBIiT
JIOMiHYBaHHS JOHEIaBHA B YKpaiHi NMPUBAaTHUX TEJCKAHANIB Ta paaiocTaHlid, QyHKIIOHYBaHHS SKHX
MepEeBaKHO TAIbMYBAJIO BTUICHHS AepkKaBHOI iH(OpPMAaLiiHOT MONITHKH, HAIaBAJIO MPIOPUTET pearizaii
0i3HECOBHMX Ta MOJNITHYHUX IHTEPECiB IX BIACHUKIB — INPEACTaBHHUKIB BEJIUKOTO Oi3Hecy (OJirapxis);
00’€KTHBHA HEOOXIJHICTH y TPUBAJIOMY MEPEXiJTHOMY Iepioji MiCISIBOEHHOT POOOTH BITYM3HSIHOTO
TeNepa iOMOBIICHHs, K€ Kpalle 3/iMCHIOBaTH 0e3 IepeBarn NpPUBATHHUX CKJIAJOBHX Y BiAMOBIAHIM
MOJIe.

Koncratyernes, mo msa peanizamii 3aBnanb 1 GYHKIH, JOCATHEHHS BUCOKHX CTaHIAPTIB pOOOTH
Menia, IO 3ampoBa/PKCHHI Yy PO3BHHYTHX JEMOKPaTHYHHX KpaiHaX, HEOOXiHO 3BakaTH Ha Ti
0COOIHMBOCTI, SIKI XapaKTepPH3YIOTb MOJENb TeIepaIioMOBIECHHS B YKpaiHi, cepell SKHX TOJIOBHUMU €:
poboTa B yMOBax 0COONMHMBOTO Tepiody, mo HactaB 3 24 motoro 2022 micns posmmpeHoi 30poitHoi
arpecii p¢, 10 XapakTepH3yeTbCsl HAsSBHICTIO OKPEMHX €JIEMEHTIB BOEHHOI IEH3ypH Ta 3rOPTaHHSIM
po6OTH 3HAYHOI YaCTMHU NPUBATHUX TEJIEKaHANIIB i PaJiOCTaHIIN; JOMiHYBaHHs y Tele- Ta pamio edipax
iHpopMaLiifHOi MOJITHKKM JOep)KaBW KOHTp3axo[iB iH(popMauiiHiii BiifHi, 1m0 3AifiCHIOETBCS KpaiHOIO-
arpecopoM; NPiOPUTETHICTh HOBMHHOI CKJIaJ0BOi B iH(OpMaIiifHOMY KOHTEHTI MiJx 4ac BiliHH, IO Mae
OyTH TiJICHIICHA MaTPIOTUYHO-BUXOBHUMH Ta 1HTErpamiiHo-00’ €IHYIOYMMH KOMIIOHEHTAMH  BIUIHBY Ha
YKPaiHCBKUX TPOMaJsiH; TOTOBHICTh Yy MICIABOEHHMH 4ac JI0 3IiliCHEeHHS pedOpMyBaHHS yChOTO
YKpaiHCBKOTO iH(OPMAIIHHOTO TPOCTOPY B IUIOMY Ta HOrO HEBiI €MHOI CKIamoBOoi — Mojeni
TeJIepalioOMOBJICHHS 30KpeMa, 3 000B’SI3KOBUM YCYHEHHSIM NPHYMH JOIMYIICHHS MOMUIIOK y JAOBOEHHIN
iHpopMariiHiit nomiTHi.

Kniouosi cnosa: ingopmayis, moodenb, menepadiomosnenns, media, o0cobauull nepioo,
peopmysanns.
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Relevance of the study. The vast majority of people in today’s civilization are
consumers of information, the number of sources of which is constantly increasing, especially
this undeniable fact becomes almost an axiom with the further development of digital
technologies, which are implemented with the help of numerous new forms — broadband,
mobile 5G or satellite Internet, which impress not only by its speed, as well as the volume and
quality of provision of relevant information services.

If elementary rules of information hygiene (primarily critical assessment of relevant
sources, their dosage) and self-restraint are not observed, various information flows can not
only help to be knowledgeable in the most diverse matters, but also disorient a person, create
false ideas about various social trends and facts. , to finally infect with the "virus of political
color blindness", which in the end will make it possible to diametrically change the perception
of the real color of specific events and for a long time to deprive of the ability to objectively
evaluate the actions of the surrounding people and the surrounding world in general.

A particularly critical perception of information should occur when it comes from little-
known and unverified sources or generally from the aggressor state, which has been occupying
the territory of our country for almost 9 years (of which 10 months were part of a large-scale
invasion).

Simultaneously with the expansion of the "hot" war front, the degree of informational
aggression of the invader is also increasing, the invisible arrows of which are directed not only
at their own internal consumption, but also at the consciousness of Ukrainian citizens, sowing
despair, panic, fear in them, sharpening the will to resistance and undermining faith in victory
Such a dangerous hostile influence is carried out by the entire media arsenal, which includes
both the capabilities of Internet media resources (especially this applies to various Internet
publications, video hosting YouTube and such social networks as: Telegram, Facebook,
Instagram, TikTok, etc.), as well as time-tested radio and television.

The multi-vector scheme of media intervention looks quite logical, because it concerns
all important sources of information. The stated thesis is confirmed by the results of a survey
conducted by the Kyiv International Institute of Sociology in February 2019 regarding the
identification of the main sources of information about the situation in Ukraine and the world
for Ukrainians. Thus, according to the results of the mentioned study, the Central Ukrainian
TV channels remained the top source for the absolute majority of the population — 74 %.
Regarding Internet media, 27.5 % called them the main source of information. 23.5 % of
Ukrainians received information from social networks. Among our citizens, for whom social
networks were the top source of information, 74 % used Facebook, 33.5 % — Instagram, 15 % —
VKontakte, 10 % — Odnoklassniki [1].

The full-scale war seriously affected the media landscape of Ukraine. First, the policy of
one voice was introduced in the telecast and most news services were united in the telethon
"One News". Secondly, in the conditions of the dynamic and often tragic development of the
situation, the demand for information has grown wildly. In July, KMIS commissioned OPORA
to conduct a sociological study, which showed exactly what changes had taken place in the
information basket of Ukrainians. The study proved that the TV as a source of information has
lost its leading position to the Internet. In particular, 59 % of respondents include social
networks among the top sources of information (and in general, 69 % received information
from them in the last 7 days). 43 % consider "Edyny Novyny" to be one of the top sources of
information (in general, 57 % watched it). Social networks are appreciated for convenience
(36 %), different points of view (24 %), efficiency (20 %), although only 26 % note reliability.
In "Yediny noviny" the reverse indicators are: reliability (68 %), convenience (13 %), different
points of view (6 %), efficiency (10 %). About 88 % of respondents use the Internet, in
particular, 79 % do it every day or almost every day. Telegram, YouTube, and Facebook are
the most popular among social networks. Ukrainians spend 41 % of the total time consuming
news on Telegram, 37 % on YouTube, 12 % on Facebook, 6 % on Viber, 62 % prefer short
videos; 61 % — a short informative message.

The age difference due to different technical literacy and provision of smartphones
remains. In general, 75 % of Ukrainians have a smartphone, but among young people under the
age of 30 it is 96 %, and among people aged 60+ - 49 %. In the first group, 87 % count social
networks among their top sources of information, and 28 % — "Edyni Novyni", and in the
second, these figures are 34 % and 61 %, respectively.

There is also a certain difference in the popularity of social networks among residents of
villages and large cities (49 % and 67 %). The "Edyni Novyni" telethon has the highest level of
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trust — 57 % (only 6 % do not trust it). 65 % of respondents approve of the policy of one voice
on television, 17 % condemn it, while 60 % believe that justified criticism of the government is
needed on television.

The sources of information of the aggressor country still attract the attention of 13 % of
Ukrainians, but 89 % of them explained this by the fact that they wanted to check how
information is presented in the russian federation, and only 2 % doubt Ukrainian sources, 16 %
of Ukrainians believe that the russian mass media give an alternative view for the balance, but
for 77 % of the information from the Ukrainian mass media is sufficient for the completeness
of the picture [2].

According to Art. 34 of the Constitution of Ukraine, everyone is guaranteed the right to
freedom of thought and speech, to the free expression of their views and beliefs.

Everyone has the right to freely collect, store, use and disseminate information orally, in
writing or in any other way — of his choice.

The exercise of these rights may be limited by law in the interests of national security,
territorial integrity or public order in order to prevent riots or crimes, to protect public health,
to protect the reputation or rights of others, to prevent the disclosure of information obtained in
confidence, or to maintain authority and impartiality of justice.

According to Part 2 of Art. 64 of the Basic Law of Ukraine, in conditions of war or a
state of emergency, separate restrictions of rights and freedoms may be established with an
indication of the period of validity of these restrictions. These restrictions include, in particular,
the one recorded in Art. 34 of the Constitution the right to freedom of thought and speech.

In fact, in the conditions of a special period, there are elements of military censorship
regarding access, use (publication) of certain types of information, which is fully justified in
view of the need to ensure national security and defense of the state during the war.

Such basic features of military censorship as restriction and control should be extended
to all types of media. It is easier to control the so-called traditional means of information —
domestic TV channels, radio and printed publications, much more difficult — Internet content
(especially due to the absence of relevant legislation).

During a special period, the most demanded information product is news, the more or
less complete objectivity and content of which must be provided by official mass media —
radio, TV, as well as relevant print media and online publications.

A special role among official media sources in wartime is played by television and
radio broadcasting, the constituent elements of which function within a certain model,
characterized by such basic features as the form of ownership, sources of financing, the scale
of broadcasting, production of own informational and other creative products.

The relations between the organization and the functioning of the specified model
(which do not differ in permanence and stability) are mostly regulated by the norms of
administrative and information law, which must be taken into account during further study of
this issue.

Recent publications review. The scientific works of I. Aristova, G. Blinova, |I. Hrytsai,
R. Kalyuzhny, V. Negodchenko, K. Primakov, etc. are devoted to the regulation of various
relations in the information sphere. However, until recently, the issue of administrative-legal
regulation of television and radio broadcasting relations did not have a significant priority in
the research of domestic scientists (an exception can be considered the dissertation work of
O. Chudnovsky "Administrative-legal regulation in the sphere of television and radio
broadcasting of Ukraine" prepared in 2016), however, Ukraine’s stay in the conditions of a
special period objectively contributes to the further study of the raised problem.

The article’s objective is to determine the peculiarities of the broadcasting model in
Ukraine.

Discussion. Starting consideration of the issues directly related to the subject of this
article, it should be noted that radio and television, given their long broadcasting period
(respectively 98 and 71 years in the territory of modern Ukraine), are the most widespread
among the so-called traditional mass media (the corresponding printed editions are not taken
into account, due to their gradual curtailment of work as a result of their non-competitiveness
with numerous cheaper and operational Internet media resources).

Carrying out a small retrospective, several interesting facts can be cited. Ukrainian
Radio began broadcasting on November 16, 1924 in Kharkiv. And already in the fall of 1941,
during the Second World War, evacuations were made again to Kharkov, and then even
further. And despite the fact that the territory of Ukraine was occupied, Ukrainian Radio
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continued to work. The day of the broadcast of the first program of "Ukrainian Radio" is
celebrated as the Day of Radio, Television and Communications Workers. In 1994, the Decree
of the President of Ukraine established it as a professional holiday. In 1951, the Kyiv
Television and Radio Center was commissioned at 26 Khreshchatyk Street, from which
Ukrainian Radio, Radio Promin and Radio Kultura still broadcast. From 2022, there will also
be TV channels: First Channel of Public Broadcasting and Public Culture. On August 24, 1991,
Ukrainian Radio broadcast from the Verkhovna Rada of Ukraine, thanks to which radio
listeners witnessed the declaration of state independence of Ukraine. Since 1993, Ukrainian
Radio became a member of the European Broadcasting Union. In 2017, three channels of
Ukrainian Radio became part of Public Broadcasting. This year, "Ukrainian Radio" opened its
signal for rebroadcasting to radio stations of any form of ownership, so that radio stations
around the world could broadcast the Ukrainian broadcaster’s signal. Currently, the coverage
of Ukrainian Radio includes 194 FM frequencies and four medium wave transmitters [3].

November 5, 1951 can be considered the birthday of Ukrainian television, but regular
broadcasting of TV programs began in 1956. Until the mid-60s of the last century, video
recording was not used on television (that is, broadcasting was carried out "live"). In January
1965, the first permanently functioning Ukrainian TV channel (UT-1) was established, and
since October 1990, Ukrainian television began to demonstrate the productions of non-state TV
channels.

Since the first years of our country’s independence, Ukrainian television has chosen the
path of commercialization. On January 15, 1992, the first private entertainment TV channel in
Ukraine, "Tet-a-Tet" (TET), began broadcasting on Channel 30 in Kyiv. The second private
channel and the main competitor of TET in terms of ratings was "ICTV", created in the same
year, which by the end of 1992 launched broadcasting in 15 regions and was the first to
conduct it at night. In 1993, the TV channel "Ukraine" was created in Donetsk; "1+1" appeared
in 1995, "Inter" was broadcast for the first time in 1996, "STB" in 1997, and "Novy Kanal" in
1998. At the beginning of the 2000s, national television was formed. In 2005-2010, the largest
Ukrainian media holdings were formed, including "Inter Media Group” (founded in 2005),
"StarLight Media" (founded in 2009), "1+1 Media" (founded in 2010), and "Media Group
Ukraine” (founded in 2010). The total market’s share of the four holdings until recently
reached 76.25 %, which represents a monopoly on the Ukrainian television market.

Therefore, more than three-quarters of national television is actually owned by
individuals who are interested in lobbying for their own interests, including by involving media
resources that belong to them. This threatens the country’s information security and reduces the
population’s chances of receiving unbiased, objective information. The media, especially such
popular ones as television (as of 2019, 74 % of Ukrainians received news information from
Ukrainian TV channels), form value orientations and worldviews, so there is a possibility of
instilling hostile attitudes towards the state and its integrity. Based on this, the decision of the
National Security and Defense Council of Ukraine dated February 2, 2021 "On the application
of personal special economic and other restrictive measures (sanctions)" was adopted,
according to which three channels of the "News" media holding — "NewsOne", "112 Ukraine"
and "ZIK" were blocked.

Concerning radio broadcasting, the total market’s share of the four holdings mentioned
above before the full-scale war was 92.23 %, which allows us to talk about the existence of a
monopoly in the Ukrainian radio broadcasting market as well. All radio stations of the
mentioned media associations are entertainment and music. In contrast to them, there are quite
a few Ukrainian talk radio stations due to the cost (such a radio requires more journalists,
editors, presenters, etc.) The most popular talk radio in Ukraine is "Ukrainian Radio", which
since 2017 is part of the public broadcaster — Public Joint Stock Company "National Public
Television and Radio Company" of Ukraine". It has the widest FM network — it covers about
200 settlements. It includes radio stations "Promin" and "Kultura", as well as the World Radio
Broadcasting Service of Ukraine, which speaks for a foreign audience. The largest of the
commercial talk stations is "Radio HB", which covers 40 settlements and is owned by the
Ukrainian investment company "Dragon Capital". The radio began broadcasting in 2018 on the
basis of the Era radio network [4].

The basic legislative act of the field under consideration is the Law of Ukraine "On
Television and Radio Broadcasting” No. 3759-XII of December 21, 1993, which, in
accordance with the Constitution of Ukraine and the Law of Ukraine "On Information”
(hereinafter the Law), regulates relations arising in the field of television and radio
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broadcasting on the territory of Ukraine, determines the legal, economic, social, and
organizational conditions for their functioning, aimed at the realization of freedom of speech,
the rights of citizens to receive complete, reliable and operational information, to open and free
discussion of public issues.

The legislation of Ukraine on television and radio broadcasting consists of the
Constitution of Ukraine, the Law of Ukraine "On Information”, this Law, laws of Ukraine "On
Public Television and Radio Broadcasting of Ukraine"”, "On the National Council of Ukraine
on Television and Radio Broadcasting”, "On Electronic Communications”, international
treaties, the binding consent of which has been given by the Verkhovna Rada of Ukraine
(Article 3 of this Law).

According to Art. 4 of the Law, the main principles of state policy in the field of
television and radio broadcasting are: implementation of protectionism policy regarding the
distribution of domestically produced programs and broadcasts; creation of conditions for
ensuring the cultural and informational needs of Ukrainian citizens, as well as the needs of
ethnic Ukrainians living outside of Ukraine, by means of television and radio broadcasting;
establishing effective restrictions on the monopolization of television and radio organizations
by industrial-financial, political and other groups or individuals, as well as guaranteeing the
protection of television and radio organizations from financial and political pressure from
financial and political groups and state and local self-government bodies, etc.

The functions of state management and regulation in the field of television and radio
broadcasting (Article 7 of the Law) are carried out by: the Verkhovna Rada of Ukraine, which
determines the state policy regarding television and radio broadcasting, the legislative basis for
its implementation, guarantees of social and legal protection of workers in this field; The
Cabinet of Ministers of Ukraine, which ensures the implementation of state policy regarding
television and radio broadcasting, directs and coordinates the activities of ministries and other
executive authorities in this area.

According to Art. 7 of the Law on ensuring the formation and implementation of state
policy in the field of television and radio broadcasting is entrusted to the central body of
executive power (since March 23, 2020 — the Ministry of Culture and Information Policy of
Ukraine). The National Council of Ukraine on Television and Radio Broadcasting (hereinafter
referred to as the National Council) is the only body for state regulation of activities in the field
of television and radio broadcasting, regardless of the method of distribution of television and
radio programs and broadcasts.

According to Art. 11 of the Law, the structure of national television and radio
broadcasting of Ukraine consists of: communal television and radio organizations, the joint-
stock company "National Public Television and Radio Company of Ukraine" (hereinafter —
NSTU), the State Television and Radio Company "World Service "Ukrainian Television and
Radio Broadcasting”, the state enterprise "Parliamentary TV Channel "Rada", private
(regardless of the method of distribution of programs), public and other television and radio
organizations established in accordance with the requirements of the legislation.

As we can see, the model of Ukrainian television and radio broadcasting is
polystructural, that is, it is built according to a mixed principle, which allows the functioning of
broadcasters of different forms of ownership — state, communal (self-governing), private.

The mentioned model can be considered a variety of social construction, which is
characterized by such basic features as: imagination; typicality; systemicity (set of elements),
structurality (internal organization and connections between these elements), dynamism (which
determines the variability of structural characteristics and the model as a whole), state control
and the purpose of functioning.

Based on the above, the model of television and radio broadcasting in Ukraine can be
considered a generalized idea of the typical structure of the organization and functioning of
television and radio in our country, which is characterized by the appropriate system, structure,
dynamics and control by the state, as well as the goal of its activity — complete and timely
satisfaction of public needs in the field of providing information services of a news,
educational, cognitive, educational, artistic and cultural, sports and entertainment nature.

The results of familiarization with the practice of radio and television organization in
the developed democratic countries of the world show that the relevant mixed model dominates
among them, based on which a specific public (community) television and radio company
(corporation) functions, in relation to which and other broadcasters the control powers are
exercised by the state.
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An almost exemplary construction of public broadcasting was introduced in France. Its
formation took place through the cooperation of the state and mass media within the
framework of a functioning, developed civil society. Public broadcasting in France is carried
out by several companies - French television (France Télévisions, hereinafter — FT), French
radio and ARTE. In addition to six TV channels, the FT group also includes a number of
subsidiary film companies and an advertising production company. Also, FT is a shareholder
of five thematic channels (Ma Planéte, Planéte Thalassa, Gulli, Mezzo and Euronews), and also
owns a share of the capital of four French broadcasting companies (France 24, CFI, TV5
Monde, ARTE). The FT’s weekly share is about 80 % of the total TV audience. French radio
broadcasts through several networks and radio stations — France Inter, France Info, France
Musique, France Cultur, Radio Bleue, FIP, Le Mouv’ and RFI — International French radio
covering territories outside France, mainly African countries.

The activities of public and private broadcasting companies are controlled by the Higher
Council for Broadcasting (Conseil supérieur de 1’audiovisuel). It consists of nine members,
three of whom are appointed by the president and three by the heads of both houses of the
parliament from prominent figures of broadcasting, culture and academic circles. It is an
independent, impartial body, whose members are elected for 5 years without the right to re-
election. They cannot have commercial interests in the mass media and are not even allowed to
work on television or radio after retirement. One of the council’s tasks is to prevent abuse of
television as a tool of personal power or commercial interests [5].

In my opinion, the model of television and radio broadcasting, which in its key
characteristics is similar to the corresponding structure of France, is most suitable for the
current Ukraine. The main arguments in favor of this proposal are: the high specific weight of
the public broadcaster in the mass media structure of this country, which confirms the proper
quality and popularity of its information content among French citizens; the negative
experience of the dominance of private TV channels and radio stations in Ukraine until
recently, the functioning of which mainly inhibited the implementation of the state information
policy, gave priority to the realization of the business and political interests of their owners —
representatives of big business (oligarchs); an objective necessity in the long transition period
of the post-war work of the domestic television and radio broadcasting, which is better to be
carried out without the advantage of private components in the relevant model.

To implement tasks and functions, to achieve high standards of media work introduced
in developed democratic countries, it is necessary to take into account those features that
characterize the model of television and radio broadcasting in Ukraine, among which the main
ones are: work in the conditions of a special period that began on February 24, 2022 after the
extended armed aggression of the russian federation, which is characterized by the presence of
certain elements of military censorship and the curtailment of the work of a large part of
private TV channels and radio stations; the dominance of the state’s information policy on
countermeasures to the information war carried out by the aggressor country in the TV and
radio broadcasts; the priority of the news component in the information content during the war,
which should be strengthened by patriotic-educational and integration-unifying components of
influence on Ukrainian citizens; readiness in the post-war period to carry out the reform of the
entire Ukrainian information space in general and its integral component — the television and
radio broadcasting model in particular, with the mandatory elimination of the reasons for
making mistakes in the pre-war information policy; taking into account the significant
dynamics of the modern development of television and radio broadcasting (the emergence of
Internet TV, online radio, improving the quality of digital broadcasting and preventing a
private monopoly on the terrestrial version of its distribution); the need to increase the sources
of funding for public broadcasting (without increasing the material burden on a significant part
of the impoverished post-war Ukrainian population), which will contribute to increasing the
material and financial independence of NSTU and improving the quality of its products; the
need to expand forms of cooperation between the Ministry of Culture and Information Policy
of Ukraine and NSTU, primarily in the field of state procurement and financing of the
production of the latest high-quality creative products; determined by the accumulated
experience and time, the optimization of the control powers of the relevant National Council in
terms of preventing private capital from offshore zones into the sphere of activity of
information service providers and the abuse of television and radio broadcasting as a tool of
personal power or commercial interests; the need for the gradual introduction of positive
foreign experience in the work of domestic media, which should take place with the
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accelerated formation and development of institutions of civil society and the rule of law in
Ukraine.

Conclusions. On the basis of the above, it can be stated that the current model of
television and radio broadcasting in Ukraine objectively needs to be reformed, during which
taking into account its features will greatly contribute to preventing the repetition of mistakes
that were made in the pre-war period (when there was actually an oligarchic monopoly and the
interests of big business dominated over the interests of Ukrainian society and the state). This
important step will undoubtedly bring us closer to the EU, but the final guarantees for
membership in this union for the Ukrainian people will be the victory suffered and the
replacement of the bankrupt oligarchic-corrupt system (mostly modeled by the then national
leadership from the relevant schemes of the russian federation) with the newest and adapted to
modern Ukraine needs a civilizational matrix that will be compatible with the developed
democracies of Europe and the world as a whole.
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ABSTRACT

The article deals with an actual problem — the peculiarities of the television and radio
broadcasting model in Ukraine. Issues of the history of the formation of radio and television in our
country, as well as individual issues of legislative regulation of this sphere, were considered. The
structural features of the mentioned model are noted, and an own version of its definition is proposed. The
relevant structure of the organization and functioning of French broadcasting was analyzed and the
possibility of taking into account the experience of this country in the domestic media sphere was
emphasized. A list of the main features of the broadcasting model in Ukraine is provided.

It is concluded that in order to implement the tasks and functions, to achieve high standards of
media work introduced in developed democratic countries, it is necessary to take into account those
features that characterize the model of television and radio broadcasting in Ukraine, among which the
main ones are: work in the conditions of a special period that began with February 24, 2022 after the
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extended armed aggression of the russian federation, characterized by the presence of certain elements of
military censorship and the curtailment of the work of a large part of private TV channels and radio
stations; the dominance of the state’s information policy on countermeasures to the information war
carried out by the aggressor country in the TV and radio broadcasts; the priority of the news component
in the information content during the war, which should be strengthened by patriotic-educational and
integration-unifying components of influence on Ukrainian citizens; readiness in the post-war period to
carry out the reform of the entire Ukrainian information space in general and its integral component — the
television and radio broadcasting model in particular, with the mandatory elimination of the reasons for
making mistakes in the pre-war information policy.
Keywords: information, model, broadcasting, media, special period, reformation.
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EUTHANASIA: BETWEEN THE RIGHT AND THE OFFENSE

Bopuc JlorBunenko. EBTAHA3ISI: MIXK IIPABOM TA TIPABOIIOPYIIEHHSIM.
IIpobnema neramizamii abo MpoAOBXKEHHS 3a00pOHM €BTaHa3ll HA HALIOHAIFHOMY DiBHI HPOIOBXKYE
BUKJIMKATH IIHPOKUN CYCHiJIBHUHN pe3oHaHC. BkazaHa mpobieMa HOCHTh KOMIUIEKCHHUH XapakTep, amke
CTOCY€TBCSl HE JIMIIE MEIWYHUX IUTaHb, a W IpaBoBHX Ta OioeTmuHMX. EBTaHasis 3Ha4yHO 30iiblIye
PHU3MKH 3JI0BXKUBAHHS LUM HPABOM IIOJIO HAI[€HTIB, sIKi 0a)XKalOTh peai3yBaTé BiJIIOBIIHY NPOLEAYPH
TiJHOTO Ta OCMHUCJIEHOTO MPUIMHEHHS >KUTTS JUIsl IPUINUHEHHS CTPaXJaHb. METOI0 CTaTTi € PO3KPHUTTS
JyaJliCTHYHOI CYTHOCTI eBTaHa3il — sIK mpaBa 0coOM Ha TiHYy CMepTh, Ta SK KPUMIHAJIBHO KapaHOTo
HPaBONOPYILICHHS.

V crarti 3po6JIeHO aKLEHT Ha Cy4acHHX HayKOBHX MOIJIs/Iax HA €BTaHA3ilo, 10 OXOIUTIOITH TPU
acriekTH: 1) HeraTWBHWH — MiATPUMKA [if04oi 3a00pOHHM eBTaHa3il; 2) MO3UTHUBHHUN — HEOOXigHICTH
CTBOPEHHSI MPABOBHUX 1HCTPYMEHTIB I peatizamii mpaBa Ha JOOPOBUIbHE MPUITHHEHHS BIACHOTO KHTTS;
3) anmbTepHATHBHUI — MPUXIIBHUKA SKOTO PO3TILIIAIOTH MOXIIMBICTE 3aMiHH €BTaHa3ii iHIIUMH, OiJTbII
TYMaHHUMHU 3 TOYKH 30py OiO€THKM MpoleaypaMu (HajiaTMBHA JONOMOTra, I0OpOBiIbHA BiIMOBa BilX
JIKyBaHHS TOIIO). 3BEPHYTO yBary Ha Te, IO MPaBO BUIBHO PO3MOPSUKATHCS BIACHUM XXHUTTSAM Mae
Miclle B HAI[lOHAJTbHOMY 3aKOHONABCTBi. Tak, BigMOBa TMalli€HTa BiJ MEIUYHOTO BTPYYaHHS, ab0 Bif
JKyBaHHS MO>K€ MaTH HAaCJiJKOM HaOJIMIKEHHSI MOMEHTY CMEpTi.

Haromomeno Ha mommpeHHi MKHApOIHOI MPAaKTUKU MOAANBIIOT JTibepaiizamii Ta po3MHpeHHs
KOJa JepXaB, IO MiATPUMYIOTh HPOLEAYpH eBTaHasii. AKIIEHTOBAaHO yBary Ha TOMy, LIO
pi3HOMaHITHICTH Tpoueayp i ¢GopM eBTaHa3ii He MO3BOJSE YITKO BU3HAUWTH, SKa 3 HUX € HaHOiIbII
MPUHHATHOIO y TIPaBOBOMY acrekTi. BomgHouac, Bci Taki mpouenypu i ¢popMmu nependadaroTh OgHE —
MPaBO HEBMUITIKOBHO XBOPOI ab0 CTpakaarouoi BiJ XPOHIYHOI XBOPOOH JIFOAWHHM CAMOCTIHHO BH3HAYHTH,
K 1 KOJM TOMEpPTH. 3po0JIEHO BHCHOBOK MPO Te, IO CBTAHA3is € BJIACHUM BHOOPOM JIIOAMHH 1 Iie
HalroyoBHiNIe B ii yCBIZOMJICHHI, SIK CKJIQJOBOi MpaBa Ha JKUTTA. [liATPUMaHO MO3MUILII0 00
MOJKJIMBOCTI 11 Jteranizauii B YkpaiHi y MaifOyTHBOMY.

Knrwowuosi cnosa: esmanasis, ymuche 6U8CMS0, Npaeo HA JHCUMMI, NPABO HA 2IOHY CMepmb,
8UOIp.

Relevance of the study. Human rights can be considered as a dynamic category,
because the content and scope of such rights is constantly changing, adapting to the realities of
today and the civilizational development of society. What was considered unacceptable or
forbidden recently is now in the realm of lawful behavior. The legalization of soft drugs,
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prostitution, euthanasia, surrogate motherhood, crypto-currency operations, pornographic
products, same-sex relationships, reassignment and many other things are the norm of proper
behavior for the population of some states and an inviolable taboo for other communities.

Euthanasia has a special place in the list above. If we consider the right to life as a
complex category, then it arises from the moment of birth and ceases from the moment of
death. In turn, the full legal capacity of a person involves his ability to exercise rights and
fulfill obligations through his actions. Combining these two points, one can think about the fact
that a person’s right to life also includes the ability to dispose of it at his own discretion. But if
this is considered impossible at birth, then after reaching legal age, a natural person can freely
manage his life, choose a profession, form his own worldview, political and other beliefs, etc.
In particular, this may include the right to voluntarily end one’s own life, in cases provided for
by law. The problem of the ethics of euthanasia is hotly debated among philosophers,
scientists, doctors, politicians, lawyers, intellectuals and ordinary citizens all over the world.
Some countries have legalized euthanasia, others have banned it as an inhuman and illegal
practice.

Recent publications review. Issues related to euthanasia in the context of legal
sciences were studied by: N. Borysevich, M. Gromovchuk, O. Dzyubenko,
A. Zaporozhchenko, V. Zakharov, B. Ostrovska, O. Terzi, I. Shapovalova and many other
specialists. At the same time, a thorough study of the bioethical and legal issues of the
introduction of euthanasia or the continuation of its ban in Ukraine is directly related to the
adaptation of national legislation to the standards of the European Union. On the other hand,
the transformation of social values does not allow us to be guided by outdated ideas about law
and offenses. This is what determines the relevance of the presented work.

The article’s objective is a scientific analysis of euthanasia as a person’s right or an
offense related to it, with the justification of possible perspectives of the attitude to this
procedure in Ukraine.

Discussion. In general, euthanasia comes from the German concept "Euthanasie” (from
the Greek eu - good and thanatos — death) and includes two components: 1) quiet, painless
death; 2) euthanizing a terminally ill patient in order to end his suffering. Accordingly, a
distinction is made between passive and active euthanasia. Passive euthanasia consists in the
deliberate termination of treatment of a sick person so that his suffering ends as soon as
possible. Active euthanasia is the intentional administration of drugs or the use of other
necessary actions that allow a quick and painless end to a person’s life. In the case of active
euthanasia, appropriate drugs can be administered either by a medical worker or given by him
to the patient, who will administer them himself [1, p. 126].

At the legislative level, euthanasia is prohibited in Ukraine. This is mainly due to the
inalienability of the right to life, guaranteed by Article 27 of the Constitution of Ukraine [2].
Also, parts 2, 4 of Article 281 "Right to Life" of the Civil Code of Ukraine stipulates that a
natural person cannot be deprived of life, as well as the prohibition of satisfying a natural
person’s request to end his life [3].

Part 7 of Article 52 "Determining the irreversible death of a person and stopping active
measures to maintain the patient’s life" of the Fundamentals of the Health Care Legislation of
Ukraine, which provides for the prohibition of euthanasia by medical workers, i.e. the
intentional acceleration of death or the killing of an incurably ill person for the purpose of
ending his suffering [4, p. 181].

Turning to scientific approaches to the problem of euthanasia, let’s take into account the
opinion of I. Haydachuk, who points out that supporters of "accelerating the death™ of patients
argue that a person has the right to life, and therefore the right to dispose of it. It is impossible
to imagine that a person is free on legal grounds to dispose of his property, but not his life.
Opponents of euthanasia point out that life is good and it remains good even when it becomes
mainly continuous suffering [5, p. 227].

V. Zakharov and I. Shapovalova draw attention to the fact that the use of euthanasia
methods is unacceptable in modern life. According to the researchers, human life should be
preserved in all cases until the natural end, because medical science and practice do not
guarantee the absence of diagnostic errors. The legalization of euthanasia can harm medical
activity and contribute to abuse, and therefore will increase the distrust of the population in the
quality of medical care and the health care system as a whole [6, p. 188].

The director of the British alliance "Care, not death”, Dr. P. Saunders, believes the
same. In his opinion, legislators are unable to allow euthanasia without expanding the range of
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categories of persons who supposedly have the right to it. If in some conditions it is possible to
take people’s lives, which supposedly do not need to be continued, the expansion of the list of
such conditions is inevitable. Accordingly, the process will get out of control and the only
possible option here remains a complete ban on any form of euthanasia [7].

Another position is taken by A. Zaporozhchenko, who points to the legal aspect of
understanding euthanasia, which creates the basis for realizing the right to die with dignity and
easily. The right to die easily and with dignity is used as the main means of decriminalization
of euthanasia, its interpretation as one of the forms of realization of the right to life in the
aspect of disposal of life [8, p. 34].

0. Dzyubenko also convinces that human life is the highest value, and the state must
guarantee the provision of human rights to life, health and at the same time death. Only the
person himself should decide which rights to exercise, including the right to dispose of his life,
and the state, through the adoption of an appropriate law with clearly defined grounds and
procedure for euthanasia, should ensure that the person realizes this right, since euthanasia
ends the suffering and torment of a person, makes it possible legally, without committing
suicide, to end one’s own life with dignity by one’s own will [9, p. 67].

The third approach is demonstrated by M. Gromovchuk, in whose opinion the right to
euthanasia contradicts the human right to life, and therefore, instead of promoting euthanasia as
a method of solving problems, the state should focus the efforts of specialists on finding ways
to reduce mortality and ensure a dignified life, even in conditions of incurable diseases. The
author sees a way out in the quality provision of "palliative care"” [10, p. 32].

Thus, it can be concluded that euthanasia is considered from a scientific point of view in
Ukraine in three aspects: 1) negative — support for the current ban on euthanasia; 2) positive —
the need to create legal instruments to implement the right to voluntarily end one’s own life;
3) alternative — supporters of which consider the possibility of replacing euthanasia with other,
more humane procedures from the point of view of bioethics (palliative care, voluntary refusal
of treatment, etc.).

If we look at the problem of euthanasia from a different sight, part 6 of Article 13
"Conditions and procedure for the application of transplantation” of the Law of Ukraine "On
the application of transplantation of anatomical materials to a person™ provides the following:
"If, after the explanations given by the doctor, the recipient refuses the application of
transplantation, the doctor has the right to offer the recipient to submit a written statement on
refusal to provide him with medical assistance with the use of transplantation. In the case of the
recipient’s refusal to provide such a written statement or the impossibility of providing it,
including due to the state of health, the doctor draws up an appropriate act in the presence of
witnesses" [11]. That is, the recipient’s refusal to receive a donor organ actually deprives him
of the opportunity to live, bringing the moment of death closer. Thus, in certain, legally defined
cases, an individual in Ukraine nevertheless has the right to freely manage his own life.

As for the criminal responsibility for euthanasia in Ukraine, one should agree with S.
Shcherbak and M. Kozodav that in the modern theory of criminal law science of Ukraine it is
recognized that the consent of another person to take his life or the presence of his request to
take his life does not eliminate of the illegality of an act aimed at depriving the life of such a
person, and does not exempt the subject who commits it from criminal liability. On the other
hand, there is a question of how to qualify euthanasia according to the norms of the Criminal
Code of Ukraine [12, p. 143].

Here, S. Romanov and Ya. Trynyova point out that the legislation of many countries,
including Ukraine, does not provide for the procedure of euthanasia, while it is still found in
the practical activities of medical workers. In the Criminal Code of Ukraine, there are a number
of articles that provide for the death of a person in case of criminal consequences: 115-120,
129, 297. Thus, the law already foresees the fact of death as a consequence. But the law is
silent about when a person has not yet died, but is allegedly no longer alive. This period of
human existence is not prescribed by law, although thanks to supportive medical measures it
can last for months and years [13, p. 105].

When considering the issue of euthanasia, it is worth paying attention to the fact that a
terminally ill (suffering) person can always commit suicide, which can be a consequence of his
desire to stop suffering from the disease. Cases of such suicides tend to increase all over the
world. Among the possible reasons for the termination of life are disbelief in the effectiveness
of the health care system, the possibility of recovery, as well as the insufficient development of
palliative care.
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O. Ishchenko and A. Mazyar note that the problem of euthanasia is mainly a problem of
choice: a person, a doctor and society [14, p. 39]. Thus, the society of every democratic state in
the world faces a choice whether to legalize the right to euthanasia, or what should be the
responsibility in case of banning the mentioned procedure.

Norms of international law treat euthanasia with a caveat, not indicating a direct
prohibition of this procedure, but emphasizing its unethicality. In October 1987, at the 39th
plenary session of the World Medical Assembly, the Declaration on euthanasia was adopted
(Madrid, Kingdom of Spain). The mentioned document stipulates that euthanasia as an act of
intentionally taking a patient’s life, even at his own request or at the request of his relatives, is
not ethical. This does not exclude the need for a doctor’s respectful attitude to the patient’s
desire not to interfere with the course of the natural process of dying in the terminal phase of
the disease [15, p. 342]. That is, we see here a reference to the "non-interference" of a medical
worker in the event of a patient’s refusal of treatment. However, such a refusal cannot be
equated with euthanasia, as the right to die voluntarily at a time determined by the patient
himself, with dignity and without pain.

Conclusions. In conclusion, we return to the key thesis of our research, what is
euthanasia — a right or a crime? International practice indicates further liberalization and
expansion of the circle of states that support euthanasia procedures. Moreover, legal safeguards
to prevent the abuse of this right differ significantly in each state. Speaking about the
procedures and forms of euthanasia, it is difficult to say which of them is the most acceptable,
but they all imply one thing — the right of a terminally ill person or a person suffering from a
chronic disease to independently determine how and when to die. Euthanasia is a person’s own
choice and it is the most important thing in his awareness as a component of the right to life.

On the other hand, euthanasia is a criminal offense — a crime. There is no specialized
provision on euthanasia in the domestic Criminal Code, which reduces the possible procedures
for its implementation to one or another form of intentional murder.

We stand on the position of the possibility of legalizing euthanasia in Ukraine. We
believe that the right to a dignified death will testify to the maturity of the development of
democratic values in Ukraine. Likewise, the readiness of Ukrainian society to accept
euthanasia will result in changes and additions to the national legislation for a positive solution
to this issue.
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ABSTRACT

The problem of legalization or continuation of the ban on euthanasia at the national level
continues to cause wide public resonance. This problem is complex in nature, because it concerns not
only medical issues, but also legal and bioethical issues. Euthanasia significantly increases the risks of
abuse of this right for patients who wish to implement an appropriate dignified and meaningful end-of-life
procedure to end suffering.

The purpose of the article is to reveal the dualistic essence of euthanasia — as a person’s right to a
dignified death, and as a criminal offense. The article focuses on modern scientific views on euthanasia,
covering three aspects: 1) negative — support for the current ban on euthanasia; 2) positive — the need to
create legal instruments to implement the right to voluntarily end one’s life; 3) alternative — supporters of
which consider the possibility of replacing euthanasia with other procedures that are more humane from
the point of view of bioethics (palliative care, voluntary refusal of treatment, etc.).
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Attention was drawn to the fact that the right to freely dispose of one’s own life is enshrined in
national legislation. Yes, the patient’s refusal of medical intervention or treatment may result in the
approaching moment of death. The spread of the international practice of further liberalization and
expansion of the circle of states that support euthanasia procedures are emphasized.

Attention is focused on the fact that the variety of procedures and forms of euthanasia does not
allow to clearly determine which of them is the most acceptable from a legal point of view. At the same
time, all such procedures and forms provide for one thing — the right of a terminally ill or chronically ill
person to independently determine how and when to die. It was concluded that euthanasia is a person’s
own choice and this is the most important thing in his awareness as a component of the right to life. The
position regarding the possibility of its legalization in Ukraine in the future is supported.

Keywords: euthanasia, intentional killing, right to life, right to a dignified death, choice.
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FEATURES OF THE ADMINISTRATIVE AND LEGAL STATUS OF VOLUNTEER
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Poman Muponwk, Maiika Auxronie. OCOBJIMUBOCTI A/MIHICTPATUBHO-
MPABOBOI'O CTATYCY BOJIOHTEPCHKHX OPTAHI3AIIIA B YKPAIHI TA HOIo
PEAJIBALIII B YMOBAX BOEHHOI'O CTAHY. B wmexax crarti 3jiiicHeHO aHami3
aJIMiHICTPaTUBHO-TIPABOBOTO  CTAaTYCy BOJIOHTEPCHKHX OpraHizamii B YKpaiHi Ta BHOKpPEMIICHO
ocobnmBOCTI HOro pearmizamii B yMOBaX BOEHHOTO CTaHy. 3’SICOBaHO, IO IUIS HAJEXHOI peaizarii
aIMiHICTPaTUBHO-TIPABOBOTO CTATYCy BOJOHTEPCHKUX OpraHizalliil B YKpaiHu JOIUTEHO: 1) yperymoBaTi
MpPOIIEypH pEECTpallii BOJOHTEPCHKUX OpraHizamiii Ta Qi3UUHUX OCIO-BOJOHTEPIB, Ta HAJaTH
MOXITUBICTh (DI3MYHUM 0CO0aM-BOJIOHTEpAM 3IIMCHIOBATH TaKy IiSUIBHICTh uYepe3 3acTOCYHOK «Jlist»;
2) Bu3HaunTH MIiHICTEpCTBO FOCTHIIT YKpaiHH SIK LCHTPAIbHUI OpraH BHKOHABYOI BIIaJIH, LIO Peajizye
JepKaBHY TIOJITHKY y cdepi BOJOHTEpCHKOI MisUIBHOCTI; 3) 3ampoBaJuTH BIJKPUTHI peecTp
BOJIOHTEPCHKHX OpraHizamii Ta (i3WYHHUX 0Ci0-BOIIOHTEPIB, aIMiHICTPATOPOM SKOTO Ma€ CTaTH MIHIOCT
VYkpainu; 4) yperymoBatd B 3akoHi «[Ipo BOJOHTEPCHKY MiSUTBHICTB»: CTaTyC «BOJOHTEPCHKOT
opraHizamii» Ta «(}i3UUHHX OCiO-BOJOHTEPIB»; TEPETiK HampsMiB BOJIOHTEPCHKOi IisUTBHOCTI 3
ypaxyBaHHSAM 11 TpOBEAEHHS IIJ Yac HAA3BHUAHMX CUTyalid 4u OOWOBHX [iif; JeTanizyBaTH
MOBHOB&XCHHS IMOBHOB&)KHOTO IIEHTPAILHOTO OpraHy BHKOHaBYOI BIagu y cdepi BOJIOHTEPCHKOT
JSUTBHOCTI; 3aTIPOBAIUTH MIPOLIEYPY 3aKIIOYEHHS TOTOBOPIB PO HaIaHHS BOJIOHTEPCHKOT TOIOMOTH i
9yac HaJA3BHYailHUX CHUTyallild 4M OOOBHMX [iif; BU3HAYMTH OOOB’S3KOBICTH CTpaxyBaHHS BOJIOHTEPIB;
3aMpOBaANTH MIBIU [T BOJIOHTEPIB il Yac BCTYILY O BUIIMX HaBYAIBHUX 3aKJIAiB Ta NPU NPUHOMI Ha
poboTy; 3apaxyBaHHs 4acy 3[ii{CHEHHS BOJIOHTEPCHKOI JisTIBHOCTI 10 HABYAJIbHO-BUPOOHUUOI MIPAKTHKH
B pa3i 11 3AiiCHEHHs 32 HaIPsIMOM, IO BiJIIOBiIa€ OTPUMYBaHIH CHEHiAFHOCTI; MIEPETiKy BiAIIKOYBaHb
BUTPAT BOJIOHTEPY; BHECEHHSI HOPMH «IIPO 3apaxyBaHHS AiSUIBHOCTI 0QiniifHO 0()OpMIICHOTO BOJIOHTEpA
— (ism4HOT 0cO0H, sIKa 3AIHCHIOE CBOIO BOJIOHTEPCHKY MisUTBHICT HE MeHIIe Hixk 40 TOIUH THXHS HEILTi
JI0 3arajbHOTO TPYIOBOTO CTAaXYy, a TAKOXK BUIUIATH 3apoO0iTHOI IUIAaTH 3 HaJ0aBKaMH Ta NPEMisMHU 3a
OCHOBHHII MiclieM po6oTH i 30epekeHHs] pobodoro Micls 1iel ocodu B mepioa il pexuMy BiiicbKOBOTo
a00 HaJ3BMYANHOTO CTaHY».
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Relevance of the study. The introduction of martial law in Ukraine poses new challenges
for Ukraine, which arise for the first time in the 30-year history of the existence of modern
independent Ukraine and lead to the application of critical norms (not inherent in the normal
development of the state), the implementation of which can, due to the restriction of certain rights
of citizens, ensure the proper defense capability of the country, create opportunities to repel
armed aggression and ensure the constitutional rights of citizens, in particular, including the
protection of their property rights [1]. Since 2014, since the violation of the territorial integrity of
Ukraine by the armed invasion of Russia and until today, the significant burden of eliminating the
consequences of such aggression falls on volunteer organizations, which, starting from the
organization of the collection and provision of humanitarian aid to the victims, to helping the
military with means of protection, food products, and medicines, provide their effective resistance
to armed aggression. It was with the participation of volunteer organizations that the post-war
crisis of 2014 was overcome [2, p.34-35].

At the same time, it should be noted that in order to properly ensure the activities of
volunteer organizations, they must have a clearly defined legal field of activity, their activities
must be carried out on the principles of selflessness, publicity, and legality; economic activity
under the guise of volunteering should be excluded, and there should be other safeguards and
guarantees for their activity. In this regard, below it is advisable to analyze the administrative
and legal status of volunteer organizations in Ukraine and highlight the peculiarities of its
implementation in the conditions of martial law.

The article’s objective is to analyze the features of the administrative and legal status
of volunteer organizations in Ukraine under the conditions of martial law and the mechanisms
of ir’s implementation.

Recent publications review. In general, the legal status of volunteer organizations in
Ukraine was the subject of research by scientists both in the field of public administration
(management) and constitutional and administrative law, among which we can highlight the
works of V. Golub, R. Serbin, V. Shamray, M. Olkhovskyi and others. [3-5]. At the same time,
in the works of these authors, separate elements of the legal status of volunteer organizations
are singled out, without their comprehensive study and without taking into account the
peculiarities of its implementation in the conditions of martial law, which actualizes the
research issues within the scope of our article.

Discussion. The world experience of volunteer organizations shows the significant
impact of the results of their activities aimed at overcoming the lack of financial and material
resources to cover the needs of society in critical situations — natural disasters, epidemics,
armed conflicts, which lead to a threat to the lives and health of citizens. Today, volunteers
from more than 100 countries are united in a global world movement that is becoming more
and more influential. Thus, in the USA, the number of volunteers is about 60 % among
women, who devote an average of 3.4 hours to volunteering. per week, and about 50 % among
men (3.6 hours per week). Canadian citizens work as volunteers for an average of 191 hours.
per year, equivalent to 578,000 full-time jobs. In France, 19 % of the adult population
participates in the actions of volunteer organizations (60 % of them regularly), giving more
than 20 hours to volunteering. per month [6]. Every third citizen of the Federal Republic of
Germany (22 million people) is a volunteer and devotes more than 15 hours to work in
volunteer associations, projects and mutual aid groups. month. In South Korea, the value of
volunteering services exceeds $ 2 billion per year. 26 % of Japanese citizens have volunteer
experience, 48 % of them are sure that volunteer work is very useful for personal growth and
society as a whole. 72 % of volunteers in Ireland believe they are doing things that could never
be done by paid workers. In general, more than 100 million people of the adult population of
the planet are involved in volunteer activities every year [7, p.75].

The main activity of volunteers from 2014 to today is helping the Ukrainian army and
the wounded — 70 % of volunteers are engaged in this. Before the invasion of russia and the
temporary seizure of certain territories of Ukraine, the most relevant activities of volunteers
were helping socially vulnerable population groups and improving public space. Today, in
connection with the armed invasion of russia on the territory of Ukraine, a crisis situation has
arisen in the maintenance of the vitality of citizens, significant damage has been caused to the
infrastructure of Ukraine, and a daily threat to the life and health of Ukrainian citizens is
created from constant shelling of its territory. All this led to a shift in emphasis from helping
the civilian population and supplying everything necessary to contain armed aggression and
liberate the territory of Ukraine. Of the many areas of work of volunteers aimed at countering
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external aggression and its consequences, four main areas can be singled out, which they take
care of the most: collection and delivery of necessary resources to the military operations zone;
provision of medical assistance to victims during their implementation; assistance to forced
migrants; search for missing persons and release of prisoners; demining territories.

Below, in order to fulfill the tasks of the research, it is advisable to carry out an analysis
of the administrative and legal status of volunteer organizations in Ukraine and to highlight the
peculiarities of its implementation in the conditions of martial law.

One of the main elements of the administrative and legal status of volunteer
organizations is their legal capacity. Only since November 19, 2011, with the adoption of the
Law of Ukraine "On Volunteering" (hereinafter — the Law) [8], this type of voluntary socially
oriented, non-profit activity carried out by volunteers through the provision of volunteer
assistance (free work and services) has undergone legal regulation.

The list of areas of volunteer activity is provided for in part 3 of Article 1 of this law
and is defined in the Decree of the Cabinet of Ministers of Ukraine dated August 5, 2015
No. 556 "On approval of the Procedure for providing volunteer assistance in certain areas of
volunteer activity” [9]. However, this list is not exhaustive, and therefore other types are
allowed that are not prohibited by law.

In fact, the concept of legal capacity of any legal entity is enshrined in the Central
Committee of Ukraine. Yes, according to Art. 91 of the Civil Code of Ukraine, civil legal
capacity of a legal entity is its ability to have civil rights and obligations, which arises from the
moment of creation of a legal entity and ceases from the date of entry into the Unified State
Register of its termination [10]. The law does not provide an unequivocal answer to the
exclusive form of volunteering.

Yes, Part 2 of Art. 17 of the Law indicates that "volunteers provide volunteer assistance
on the basis of an organization or institution that involves volunteers in its activities, on the
basis of a contract on conducting volunteer activities concluded with such an organization or
institution, or without such a contract," and in part 1, Article 5 of the Law defines that "non-
profit organizations and institutions registered in the Register of Non-profit Institutions and
Organizations may involve volunteers in their activities." In turn, part 2 of Article 17 of the
Law states that "volunteers can provide volunteer assistance individually, while they are
obliged to inform recipients of volunteer assistance that they do not cooperate with
organizations and institutions that involve volunteers in their activities ". However, exceptions
are made here (restrictions on individual volunteer activities), namely "volunteers cannot
provide voluntary assistance individually in the following areas: 1) providing volunteer
assistance to eliminate the consequences of man-made or natural emergency situations;
2) provision of volunteer assistance to the Armed Forces of Ukraine, other military formations,
law enforcement agencies, state authorities during a special period, a legal regime of
emergency or martial law, conducting an anti-terrorist operation, implementing measures to
ensure national security and defense, repelling and deterring armed forces the aggression of the
russian federation in the Donetsk and Luhansk regions, the implementation of measures
necessary to ensure the defense of Ukraine, the protection of the safety of the population and
the interests of the state in connection with the military aggression of the russian federation
against Ukraine and/or another country against Ukraine. That is, they can carry out such
activities exclusively by cooperating with volunteer organizations as legal entities that carry
out non-profit activities.

A volunteer is a natural person who voluntarily carries out socially oriented non-profit
activities by providing volunteer assistance (Article 7 of the Law of Ukraine "On
Volunteering™). Citizens of Ukraine, foreigners and stateless persons who are in Ukraine on
legal grounds and are able to act can become volunteers. Persons aged 14 to 18 perform
volunteer activities with the consent of their parents (adoptive parents), adoptive parents, foster
parents or guardian. At the same time, persons aged 14 to 18 cannot provide volunteer
assistance to: the Armed Forces of Ukraine, other military formations, law enforcement
agencies, state authorities during a special period, legal regimes of emergency or martial law,
conducting an anti-terrorist operation, implementing measures for ensuring national security
and defense, repelling and deterring the armed aggression of the russian federation in the
Donetsk and Luhansk regions; in the direction of assisting the authorized body on probation
issues in supervision of convicts and carrying out social and educational work with them; in
medical institutions. Foreigners and stateless persons carry out volunteer activities through
organizations and institutions that involve volunteers in their activities, information about
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which is posted on the official website of the central executive body that implements state
policy in the field of volunteer activities. A volunteer can obtain a volunteer certificate by
performing volunteer activities in organizations and institutions that involve volunteers in their
activities.

After analyzing the legislation, a number of conclusions can be drawn regarding the
administrative legal capacity of volunteering: firstly, volunteering in all areas of volunteer
assistance can be carried out exclusively by legal entities that are non-profit organizations and
institutions entered into the Register of non-profit institutions and organizations, the
administrator of which there is a State Tax Service and you can familiarize yourself with this
register in the open and private part of the electronic cabinet located on the official web portal
of the State Tax Service (https://cabinet.tax.gov.ua); secondly, a natural person can volunteer in
all areas of volunteer activity by concluding a contract on conducting volunteer activities with
a volunteer organization or institution; thirdly, a natural person can volunteer in separate areas
of volunteer activity, not related to the assistance of the Armed Forces and elimination of man-
made consequences, independently without registration, and at the same time they are obliged
to inform the recipients of volunteer assistance that they do not cooperate with organizations
and institutions involving volunteers in their activities.

However, volunteering in most cases involves receiving funds from individuals and
legal entities for volunteering. Receipt of charitable contributions by a natural person by a
taxpayer, as practice shows, on his own account — a bank card opened in a banking institution
requires reporting to the authorities of the DPS of Ukraine, and can be considered as receiving
undeclared profit, for which legal responsibility is waived. In addition, it is not an exception to
the fraudulent activity of individual individuals who, under the guise of volunteering,
accumulate funds on the bank cards of false individuals, withdraw these funds for their own
needs, carrying out criminal activities, for which, in our opinion, in the conditions of martial
law, the responsibility for be strengthened at least twice. That is, the issue of registration of
natural persons who carry out volunteer activities with the aim of legalizing their activities,
ensuring the possibility of exemption from taxation and taking appropriate control measures for
their activities are urgent.

It should be noted that the attempt to legally register the status of "volunteer of anti-
terrorist operation" and maintain the Register of volunteers of anti-terrorist operation was
initiated by the order of the Ministry of Finance of Ukraine dated 10.30.2014 No. 1089, which
approved the Procedure for the formation and maintenance of the Register of volunteers of
anti-terrorist operation [11], in accordance with an ATO volunteer is an individual benefactor
(a citizen of Ukraine or a foreigner or a stateless person residing in Ukraine on legal grounds),
who has reached the age of eighteen, performs volunteer activities on a voluntary and unpaid
basis, entered in the Register of ATO volunteers. This normative act defines the procedure for
inclusion and exclusion from the Register of ATO and/or OOS volunteers, their registration in
the bodies of the DPS of Ukraine, the procedure for publishing information about the register.

This should be noted as an important step towards the legalization of volunteer
activities, especially in the conditions of martial law, where without the activities of volunteers
(both legal entities and individual citizens) it is impossible to ensure the defense capability of
Ukraine and the normal operation of infrastructure facilities. At the same time, we agree with
the opinion of individual authors regarding the fact that "the undoubtedly significant
contribution of volunteers during the anti-terrorist operation, the legislative definition of the
concept of "volunteer of anti-terrorist operation” exclusively in the normative legal act
approved by the Ministry of Finance of Ukraine, indicates the improper recognition of the
activity by the state volunteers” [12, p.105], this can also be said about volunteers who carry
out their activities today under martial law. In this regard, we believe that today there is an
objective need to legalize volunteering in Ukraine at a higher level of legal regulation. it is
expedient to determine: separately the procedure for registration of legal entities that carry out
volunteer activities, separately — individual volunteers; establishing the legal status of "receipts
for the implementation of volunteer assistance”, determining the procedure for reporting
receipts for the implementation of volunteer assistance and their use; procedure for publishing
this report.

It should be noted that today the Verkhovna Rada of Ukraine is carrying out activities to
improve the normalization of volunteer activities. Thus, draft laws No. 8076 and No. 7492 were
adopted, which simplify the official registration of volunteers and exemption from taxation of
charitable contributions. In particular, Law No. 8076 simplifies the registration of volunteers as
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much as possible, applications for inclusion in the Register of Volunteers can be submitted both
in paper and electronic form (including using the Unified State Web Portal of Electronic
Services). Draft Law No. 7492 expands the areas of spending: they include charitable assistance
during the wartime and state of emergency for the benefit of combatants throughout Ukraine,
civil defense workers and their family members, forcibly displaced people from war zones
throughout Ukraine. Also, the tax benefit now extends not only from the date of registration, but
also from the beginning of the current accounting year [13]. Thus, a large number of Ukrainians
who, with the beginning of the full-scale russian aggression, became volunteers and joined the
assistance of the Armed Forces, namely, collected funds for the purchase of helmets, bulletproof
vests, cars, etc., through personal cards should have a guarantee of exemption from taxation,
namely through simplified registration in the Register of Volunteers, including through the
"Action" application, which will significantly save time for volunteers.

It is obvious that the main components of the administrative and legal status of
volunteer organizations are the rights, duties and guarantees for the realization of rights.
Despite the imperfection of some of its provisions, the law enshrines the rights of volunteers.
In particular, in accordance with Art. 7 of the Law, a volunteer has the right to: proper
conditions for performing volunteer activities, in particular, receiving reliable, accurate and
complete information about the procedure and conditions for conducting volunteer activities,
provision of special means of protection, equipment and equipment; crediting the time of
volunteering to the educational and industrial practice in the case of its passing in the direction
that corresponds to the specialty received, with the consent of the educational institution;
reimbursement of expenses related to the implementation of volunteer activities; other rights
provided for by the contract on conducting volunteer activities and legislation.

At the same time, the volunteer is obliged to: conscientiously and timely fulfill the duties
related to the conduct of volunteer activities; in cases specified by law, undergo a medical
examination and provide a health certificate; if necessary, undergo further training (retraining); to
prevent actions and deeds that may negatively affect the reputation of the volunteer, the
organization or institution on the basis of which volunteer activities are carried out; comply with
the legal regime of information with limited access; in the case of concluding a contract on
conducting volunteer activities and unilaterally terminating the contract at the initiative of the
volunteer, to compensate for direct damages caused by him, if this is provided for in the contract;
to compensate property damage caused as a result of his volunteer activities, in accordance with
the law. However, it should be noted that the Law separately regulates the rights and obligations
of volunteer organizations. In particular, organizations and institutions that involve volunteers in
their activities have the right to: carry out activities with the conclusion of a contract on
conducting volunteer activities with a volunteer or without such a contract in the manner
specified by this Law; receive funds and other property for volunteer activities; independently
determine the areas of volunteering; issue certificates to volunteers certifying their identity and
the type of volunteer activity within the organization; to reimburse volunteers for expenses
related to their provision of volunteer assistance; to invite foreigners and stateless persons to carry
out volunteer activities on the territory of Ukraine, to send citizens of Ukraine abroad to carry out
volunteer activities; to insure the life and health of volunteers for the period of their volunteering
in accordance with the Law of Ukraine "On Insurance".

At the same time, the latter, namely life and health insurance of a volunteer operating
under martial law, should not be attributed to the rights, but to the duty of the volunteer
organization. Volunteer organizations are obliged to: provide volunteers with safe and
appropriate conditions for volunteering; train volunteers; to provide volunteers with reliable,
accurate and complete information about the content and specifics of volunteer activities; to
provide free access to information related to the implementation of volunteer activities by
organizations and institutions that involve volunteers in their activities.

Separately, it is necessary to point out the guarantees of protection of the rights of
volunteers, which should include the following: 1) reimbursement of travel expenses in the
territory of Ukraine and abroad within the limits of reimbursement of travel expenses
established for civil servants and employees of enterprises, institutions and organizations that
are fully or are partially supported (financed) at the expense of budget funds (Article 11 of the
Law), travel expenses (including luggage transportation) to the place of volunteering, expenses
for obtaining a visa, for food, when volunteering lasts more than 4 hours a day, for
accommodation in the case of a volunteer’s business trip to another populated place for the
implementation of volunteer activities, which will last more than 8 hours, etc., which are
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confirmed by relevant documents (Article 11 of the Law); 2) volunteers are paid a one-time
cash benefit in the event of death (death) or disability of the volunteer as a result of an injury
(contusion, trauma or mutilation) received during the provision of volunteer assistance in the
area of anti-terrorist operations, implementation of measures to ensure national security and
defense, repulsion and deterrence armed aggression of the russian federation in the Donetsk
and Luhansk regions, hostilities and armed conflicts; 3) in the event of the death (death) of a
volunteer during the provision of volunteer assistance in the area of anti-terrorist operations,
implementation of measures to ensure national security and defense, repelling and deterring
armed aggression of the russian federation in the Donetsk and Luhansk regions, hostilities and
armed family conflicts the deceased (deceased), his parents and dependents are paid in equal
parts a one-time cash benefit in the amount of 500 subsistence minimums, established by law
for able-bodied persons on the date of death (death); 4) in the case of establishing a volunteer’s
disability as a result of an injury (contusion, trauma or mutilation) received during the
provision of volunteer assistance in the area of anti-terrorist operations, implementation of
measures to ensure national security and defense, repel and deter armed aggression of the
russian federation in the Donetsk and Luhansk regions, hostilities and armed conflicts,
depending on the degree of disability, he is paid a one-time cash benefit in the amount
determined by law. The amount of one-time cash benefit in case of disability due to injury
(contusion, trauma or mutilation) is determined based on the subsistence minimum effective on
the date of disability (Article 6 of the Law).

The payment of one-time cash assistance is carried out in the order and under the
conditions determined by the Decree of the Cabinet of Ministers of Ukraine of August 19, 2015
No. 604 "Some issues of payment of one-time cash assistance in the event of death (death) or
disability of a volunteer due to injury (concussion, trauma or mutilation) received during the
provision of volunteer assistance in the area of the anti-terrorist operation..." [14]. Another
element of the administrative and legal status of volunteer organizations is legal (primarily
administrative) responsibility. There are two types of such responsibility: financial
responsibility — for a legal entity that is engaged in volunteer activities and has violated the
rules of financial accounting and tax reporting; personal responsibility of the volunteer for
covering up volunteer activities.

Thus, an urgent issue in connection with the introduction of martial law and the need for
mobilization is the issue of evasion of a conscript who, having registered, went abroad for
humanitarian aid and does not return to the territory of Ukraine in order to avoid mobilization.
As of now, direct responsibility for such actions is not provided, theoretically we can talk about
responsibility for evading mobilization, which is provided for in Art. 210-1 of the Criminal
Procedure Code "Violation of the legislation on defense, mobilization training and
mobilization", which provides for the imposition of a fine on citizens from one hundred to two
hundred tax-free minimum incomes of citizens and on officials — from two hundred to three
hundred tax-free minimum incomes of citizens, and for the repeated commission of such an
act — imposing a fine on citizens from two hundred to three hundred non-taxable minimum
incomes of citizens and on officials — from three hundred to five hundred non-taxable
minimum incomes of citizens [15].

Conclusions. In conclusion, it should be noted that the main problems in the proper
implementation of the administrative and legal status of volunteer organizations, in my
opinion, are: 1) the need to regulate the registration procedure of volunteer organizations and
individual volunteers, and to provide the opportunity for individual volunteers to carry out such
activities through the "Action" application"; 2) definition of the Ministry of Justice of Ukraine
as the central body of the executive power implementing state policy in the field of
volunteering; 3) creation of an open register of volunteer organizations and volunteer
individuals, whose administrator should be the Ministry of Justice of Ukraine; 4) regulation in
the Law "On Volunteering™: the status of "volunteer organization” and "volunteer individuals";
a list of areas of volunteer activity, taking into account its implementation during emergency
situations or hostilities; determination of the authorized central body of executive power in the
field of volunteering; regulations on the application of contracts on the provision of volunteer
assistance during emergency situations or hostilities; the need for compulsory insurance of
volunteers; benefits for volunteers during admission to higher education institutions and when
hiring; crediting the time of volunteer activity to educational and industrial practice in the case
of its implementation in the direction that corresponds to the received specialty; a list of
volunteer expenses reimbursements; introduction of the rule "on the inclusion of the activity of
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an officially registered volunteer — a natural person who performs his volunteer activity for at
least 40 hours on a Sunday to the total length of service, as well as the payment of wages with
allowances and bonuses for the main place of work and the preservation of this person’s place
of work in the period of operation of the regime of martial law or state of emergency".

Conflict of Interest and other Ethics Statements
The authors declare no conflict of interest.

References

1. IIpo BBeJIeHHS BOEHHOTO CTaHy y 3B’SI3KY 3 BIHCBKOBOIO arpeciero pociiichkol deneparii mpotu
Vkpaian:  Yka3 [lpesunmenta  Vkpainm Bix 24 motoro 2022 poky Ne64. URL:
https://www.president.gov.ua/documents/642022-41397.

2. Lehka O., Myroniuk R., Myroniuk S. Lukécs E. Terrorism with a "woman’s appearance:
economic background and legal tools for forming a counteracting strategy. Economic annals-XXI.
Research Journal. 177(5-6). P. 34-43. Doi : https://doi.org/10.21003/ea).

3. T'omy6 B. JI. KimrouoBi NOHATTA Ta KaTeropii JepKaBHOTO YNpaBIiHHA y cepi BOJOHTEPCHKOT
IismbHOCTI. Bicnuk Hayionanwnoi akademii oepocasroeo ynpaeninns. 2014. Ne 1. C. 25-30.

4. Cepbun P.A. AIMiHICTpaTHBHO-TIPAaBOBA XapaKTEPHCTHKA 3arajJbHOCOMIATBHUX (POpM
6naroaiitaol mistbHOCTI. ITionpuemnuymeo, cocnodapcmeo i npaso. 2016. Ne 1. C. 103-107.

5. Iampait B. O., OnpxoBcbkuit M. A. CyyacHuil cTaH O(II[iHHOro BH3HAHHS BOJOHTEPCHKOL
TUSUTBHOCTI B YKpaiHi. 306niwns mopeiensa: exonomika, ¢inancu, npago. Hayrosuii sicypnan. Cepis:
IOpuouuni nayxu. 2015. 4(81). C. 11.

6. AnaniTiuHa 1omnoBinb «BosoHTepchkuii pyx: CBiTOBHIT TOCBIX Ta YKpalHCBKI I'POMamsSHCHKI
npakruku». URL : http://www.niss.gov.ua/content/articles/files/volonter+697e4.pdf.

7. KpamiBiga I'. O. CBiTOBHII BOJOHTEPCHKHI pPyX: CTaH 1 CTaTyC. BiCHUK eKOHOMIYHOI HayKu
Vrpainu. 2012. Ne 1. C. 73-76.

8. IIpo BONMOHTEPCHKY HisIbHICTH: 3akoH Ykpaimum Bim 19 keitHa 2011 poxy Ne 3236-VI.
Bimomocti BepxoBnoi Pagu Yipaiau. 2011. Ne 42, c1.435.

9. IIpo 3atBepmkenHs Ilopsaky HagaHHS BOJIOHTEPCHKOI JOIMOMOTH 33 OKPEMHUMH HANpsIMaM{
BOJIOHTEPCHKOI nistibHOCTI: [Toctanoa Kabinety MinictpiB Ykpainu Big 05 ceprast 2015 poky Ne 556.
Ooimiitauit Bicauk Ykpainu. 2015. Ne 64. C. 302. Cr. 2124.

10. LuBinpHu# Komeke Ykpainu: 3akoH Ykpainu Bigl6 ciuns 2003 poky Ne 435-1V. Bioomocmi
Bepxosnoi Paou Ykpainu. 2003. Ne 40-44. Cr. 356.

11. Tlopsmox ¢opmyBaHHS Ta BeleHHS PeecTpy BOJIOHTEpIB aHTHTEPOPHCTHUYHOI OIeparii,
3aTBep/UKeHNH Haka3oM MinicrepcTBa (¢inanciB Ykpaimm Big 30.10.2014 p. Ne 1089. URL:
http://zakon3.rada.gov.ua/laws/show/z1471-14.

12. BeraBceka T. B., AnMiHiCTpaTHBHO-IIPABOBHH CTaTyC BOJIOHTEpPIB, sKi Opajy ydacTh B
AQHTUTEpOPHUCTHYHII onepauii. Lex Portus. 2017. 1(3). C. 97-106.

13. Cobenko H. B Vkpaini 3BinpHMIM Bij omomaTkyBaHHs 3i0pani komrtu st 3CY. fx
notpamutd  y Peectp BomontepiB. CycminmeHe. Hosuuu. 17 mucromaga 2022 poky. URL:
https://suspilne.media/ 319098-v-ukraini-zvilnili-vid-opodatkuvanna-zibrani-kosti-dla-zsu-ak-potrapiti-u-
reestr-volonteriv.

14. Jlesxi nUTaHHA BUIUIATH OJHOPA30BOi I'POIIOBOi MOMOMOTH y pasi 3armbemni (cmepti) abo
IHBaJIiTHOCTI BOJIOHTEpa BHACTIJOK MOpaHEeHHs (KOHTY3ii, TpaBMH a00 KaJilTBa), OTPUMAHOTO i Yac
HaJaHHS BOJIOHTEPCHKOi JOMOMOTH B paliOHI MpPOBEICHHS AaHTHUTEPOPHCTHYHOI omepaii, 31iHCHEHHs
3axoliB 13 3a0e3neyeHHs HalioHaJIbHOI Oe3rnekn i 000poHH, BiAcidi i cTpuMyBaHHS 30poifHOI arpecii
Pociticekoi Denepartii y Jlonenpkiii Ta Jlyrancbkiii o0macTsax, 60ioBUX iif Ta 30pOWHOr0 KOHMIIKTY:
[MocranoBa Kabinery MinictpiB Ykpainu Bix 19 cepmus 2015 poky Ne 604. Oghiyivinuii éichux Ykpainu.
2015 p. Ne 68. C. 19. Cr. 2234.

15. Kogexc YkpaiHu mpo aqMiHICTpaTHBHI IpaBONOpYIICHHS: 3akoH Ykpainu Bix 07.12.1984
poky Ne 8073-X. Bioomocmi Bepxosnoi Paou YPCP. 1984. Ne 51. Cr. 1122.

Submitted 07.11.2022

1. Pro vvedennia voiennoho stanu u zviazku z viiskovoiu ahresiieiu rosiiskoi federatsii proty
Ukrainy: Ukaz Prezydenta Ukrainy vid 24.02.2022 Ne 64 [On the putting into action of martial law in
connection with the military aggression of the russian federation against Ukraine]. URL:
https://www.president.gov.ua/ documents/642022-41397. [in Ukr.].

2. Lehka O., Myroniuk R., Myroniuk S., Lukacs E. Terrorism with a "womans appearance"":
economic background and legal tools for forming a counteracting strategy. Economic annals-XXI.
Research Journal. 2019. 177(5-6). P. 34-43. Doi: https://doi.org/10.21003/ea).

3. Holub V. L. Kliuchovi poniattia ta katehorii derzhavnoho upravlinnia u sferi volonterskoi
diialnosti [Key concepts and categories of public administration in the field of volunteering]. Visnyk
Natsionalnoi akademii derzhavnoho upravlinnia. 2014. No. 1. P. 25-30. [in Ukr.].

ISSN 2078-3566 97



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

4. Serbyn R. A. Administratyvno-pravova kharakterystyka zahalnosotsialnykh form blahodiinoi
diialnosti [Administrative and legal characteristics of post-social forms of charitable activity].
Pidpryiemnytstvo, hospodarstvo i pravo. 2016. No. 1. P. 103-107. [in Ukr.].

5. Shamrai V. O., Olkhovskyi M. A. Suchasnyi stan ofitsiinoho vyznannia volonterskoi diialnosti
v Ukraini [The current state of officially recognized volunteer activity in Ukraine]. Zovnishnia torhivlia:
ekonomika, finansy, pravo. Naukovyi zhurnal. Seriia: Yurydychni nauky. 2015. 4(81). P. 11. [in Ukr.].

6. Analitychna dopovid "Volonterskyi rukh: Svitovyi dosvid ta ukrainski hromadianski praktyky"
[Analytical report "Volunteer Movement: World Experience and Ukrainian Civic Practices"].
URL: http://www.niss.gov.ua/content/articles/files/volonter+697e4.pdf. [in Ukr.].

7. Krapivina H. O. Svitovyi volonterskyi rukh: stan i status [The world volunteer movement: state
and status]. Visnyk ekonomichnoi nauky Ukrainy. 2012. No. 1. P. 73-76. [in Ukr.].

8. Pro volontersku diialnist: Zakon Ukrainy vid 19 kvitnia 2011 roku Ne 3236-VI. Vidomosti
Verkhovnoi Rady Ukrainy. 2011. No. 42. P. 435. [in Ukr.].

9. Pro zatverdzhennia Poriadku nadannia volonterskoi dopomohy za okremymy napriamamy
volonterskoi diialnosti: Postanova Kabinetu Ministriv Ukrainy vid 05.09.2015 Ne 556 [On the approval of
the Procedure for providing volunteer assistance in certain areas of volunteer activity]. Ofitsiinyi visnyk
Ukrainy. 2015. No. 64. P. 302. [in Ukr.].

10. Tsyvilnyi kodeks Ukrainy: Zakon Ukrainy vid 16.01.2003 Ne 435-1V [The Civil Code of
Ukraine]. Vidomosti Verkhovnoi Rady Ukrainy. 2003. No. 40-44. P. 356. [in Ukr.].

11. Poriadok formuvannia ta vedennia Reiestru volonteriv antyterorystychnoi operatsii,
zatverdzhenyi nakazom Ministerstva finansiv Ukrainy vid 30.10.2014 Ne 1089 [The procedure for
forming and maintaining the Register of volunteers of the anti-terrorist operation, approved by the order
of the Ministry of Finance of Ukraine]. URL : http:// zakon3.rada.gov.ua/laws/show/z1471-14. [in Ukr.].

12. Vstavska T.V., Administratyvno-pravovyi status volonteriv, yaki braly uchast v
antyterorystychnii operatsii [Administrative and legal status of volunteers who participated in anti-
terrorist operations]. Lex Portus. 2017. No. 1(3). P. 97-106. [in Ukr.].

13. Sobenko N.. V Ukraini zvilnyly vid opodatkuvannia zibrani koshty dlia ZSU. Yak potrapyty u
Reiestr volonteriv [ICollected funds for the Armed Forces are exempt from taxation in Ukraine. How to
get into the Register of Volunteers]. Suspilne. Novyny. 2022. URL : https://suspilne.media/319098-v-
ukraini-zvilnili-vid-opodatkuvanna-zibrani-kosti-dla-zsu-ak-potrapiti-u-reestr-volonteriv. [in Ukr.].

14. Deiaki pytannia vyplaty odnorazovoi hroshovoi dopomohy u razi zahybeli abo invalidnosti
volontera vnaslidok poranennia (kontuzii, travmy abo Kalitstva), otrymanoho pid chas nadannia volonterskoi
dopomohy v raioni provedennia antyterorystychnoi operatsii, zdiisnennia zakhodiv iz zabezpechennia
natsionalnoi bezpeky i oborony, vidsichi i strymuvannia zbroinoi ahresii rosiiskoi federacii. Kabinet Ministriv
Ukrainy vid 19.08.2015 Ne 604 [Some issues of payment of a one-time cash benefit in case of death or
disability of a volunteer due to injury ...]. Ofitsiinyi visnyk Ukrainy. 2015. No. 68. P. 19. [in Ukr.].

15. Kodeks Ukrainy pro administratyvni pravoporushennia: Zakon Ukrainy vid 07.12.1984
Ne 8073-X [Code of Ukraine on administrative offenses]. Vidomosti Verkhovnoi Rady URSR. 1984.
No. 51. P. 1122. [in Ukr.].

ABSTRACT

The article analyzes the administrative and legal status of volunteer organizations in Ukraine and
highlights the specifics of its implementation under martial law. Peculiarities of the administrative and
legal status of volunteer organizations in Ukraine and its implementation in the conditions of martial law
are discussed.

It was found that in order to properly implement the administrative and legal status of volunteer
organizations in Ukraine, it is advisable to: 1) regulate the registration procedures of volunteer
organizations and individual volunteers, and provide the opportunity for individual volunteers to carry out
such activities through the "Action" application; 2) define the Ministry of Justice of Ukraine as the central
body of the executive power that implements state policy in the field of volunteering; 3) introduce an
open register of volunteer organizations and volunteer individuals, whose administrator should be the
Ministry of Justice of Ukraine; 4) regulate in the Law "On Volunteering": the status of "volunteer
organization” and "volunteer individuals”; a list of areas of volunteer activity, taking into account its
implementation during emergency situations or hostilities; to detail the powers of the authorized central
body of the executive power in the field of volunteering; introduce the procedure for concluding contracts
on the provision of volunteer assistance during emergency situations or hostilities; determine the
mandatory insurance of volunteers; introduce benefits for volunteers during admission to higher
education institutions and when hiring; crediting the time of volunteer activity to educational and
industrial practice in the case of its implementation in the direction that corresponds to the received
specialty; a list of volunteer expenses reimbursements; introduction of the rule "on the inclusion of the
activity of an officially registered volunteer — a natural person who performs his volunteer activity for at
least 40 hours on a Sunday to the total length of service, as well as the payment of wages with allowances
and bonuses for the main place of work and the preservation of this person’s place of work in the period
of operation of the regime of martial law or state of emergency".

Keywords: volunteerism, volunteer organizations, administrative and legal status of volunteer
organizations, implementation under martial law.
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Hatanis O6ymenxo. IHKOPIIOPALILS SIK OCHOBHUIL CLIOCIB CUCTEMATH3AILIILL
3AKOHOJABCTBA NIPO NPALIO: 3ATAJIBHA XAPAKTEPUCTHUKA. Crarts po3kpuBae
OCHOBHHUII cmoci0 cucremaTH3amii iHKOpHopariro. [Hkopmopamiss Moke 3AiHCHIOBATHCA Ha MOCTIHHIN
OCHOBI JUIS MATPUMKHU TPYAOBOTO 3aKOHOJABCTBA B HAJIEKHOMY CTaHi, TOAL SIK IPOBOAUTH KOAH(DIKAIIIIO
CHUCTEMAaTHUYHO 1 TOCTIHHO HEMa€e CEHCY, TOMY IO IS 3MiMCHEHHS Takoi MisSUIbHOCTI BiTHOCHHH Y
TPYIOBIH Tamy3i MalTh OyTH OITBII-MEHII YCTaJICHUMH, TOOTO KOAUDIKAIlis 3AiHCHIOETHCS TIEPiOJHIHO
Uil Ge3MOCepeHbOr0 OHOBJICHHSI 3aKOHOAABCTBA. [IpeaMeToM BIUIMBY iHKOpIIOpAmii € HOpMAaTHBHO-
NpaBoBi akTH y cdepi mpaii, Ha BiAMIHY BiJ IOro KoAM(IKaLilo CHPsIMOBAHO HA IOPUAWYHI HOPMH,
NPUITNICH Ta MPaBOBi IHCTUTYTH. 30BHIIIHS (hOopMa pe3yabTaTy iHKOPIOpalil TpyJOBOTO 3aKOHOJABCTBA
BTLTIOETBCS Y 30ipHMKaxX a0 3BOJax 3aKOHIB, a KoAudikamii — 3a3BUUail y KOJEKcax, OCHOBAX TOIIO, K
MPaBWIIO, IHKOPHOPALis 3AIMCHIOEThCS I 3a0€3MeUeHHs 3alliKaBIEHHX OCi0 TEKCTaMH HOPMAaTHBHO-
MPaBOBHX aKTiB, IO OYNIM MiAJaHi iHKOpHOpalii, TOOTo MeBHOI KaTeropii ocid, a kKoaudikamis OXOIUTIE
BCiX 0¢i0, 110 BCTYNAIOTh Y TPYIOBi MPaBOBITHOCKHH, 1 B Pe3yNIbTATi y Hilf 3allikaBiieHi Bci. [HKopmopartis
€ OKpeMHM CII0cO0OM cHCTeMaTn3alii TPYZOBOTO 3aKOHOAABCTBA, BUKOPHCTAHHS SKOTO Ma€ BaXKIIHBE
3HAYCHHS [T 0T0 MoJabInol Koaudikarii.

B crarTi BHCBITJIEHO, IO IHKOPIOpALliss YHHHOTO 3aKOHOJABCTBA BUPAKAETHCS B MOBHOMY a0o
4acTKOBOMY 00’efHaHHI B  aidaBiTHOMY, XpPOHOJIOTIYHOMY, CHCTEMHO-IIPEAMETHOMY IOPSIIKY
HOPMAaTHBHO-TIPABOBHX aKTiB IIEBHOTO PiBHS B Pi3Hi 30ipHUKH, 3 METOIO 3a0€3MeUeHHS 3aIliKaBICHUX 0Ci0
TEKCTaMH BIIIOBIIHAX HOPMAaTHBHHAX akTiB 31 BciMa iX OQimiifHUMH 3MiHAMH Ta JOTIOBHEHHSMH.
[HKOpropamis € Takow (GOopMor 0OpOOKM HOPMATHBHOTO Marepialy, METOI SKOI € TiIbKH Horo
30BHIIIHE BHOPAAKYBAaHHS (BHUIPABICHHA APYKAPCHKUX, TPAaMAaTHYHUX 1 CHHTAKCHYHHX HOMMIIOK,
BUKJIIOUSHHS] HOPMaTHBHO-TIPABOBHX aKTiB a00 yacTwH, 1m0 Oynu (OpMalbHO CKAacOBaHi; OMYIICHHS
npeaMOyJ1, MiNUCIB TI0CaI0BUX OCI0 TOLIO).

PesynpraTom iHKOpHOpAlii € po3MillleHHsT TPaBOBOI'O Marepialy B pi3HHUX 30ipHHKAX Y HEBHOMY
nopsaky. OcoOIMBICTE IHKOPIIOpALlii, MOIArae B TOMY, IO Oyab-Ki 3MiHH Yy 3MICTi aKTiB, HOMILICHUX Y
30ipHUKH, 3a3BHYail HE BHOCATHCS, 1 3MICT IPABOBOTO PETYNIOBAHHS IO CYTi JIMMIAETHCS HE3MiHHUM.
Came 15 BIAcTUBICTH iHKOpIopamii — 30epekeHHs HE3MIHHUM 3MIiCTy HOPMATHBHOTO PETYITIOBaHHS —
BiZpi3Hs€ i1 Big Koaudikamii i koHcomimamii. @opMa BUKIaAy 3MiCTy HODPMATHBHHX aKTiB iHKOJIM 3a3HAE
MIEBHUAX JOCHTH CYTTEBHUX 3MiH, OCKUJIBKH iHKOPIIOpAIisl HE SBJIsLE€ cOO0I0 MPOCTOTO BiITBOPEHHS aKTiB y
X mepBHHHIN penakuii. 3a3Buyaii y 30ipHIKaX YHHHUX HOPMATUBHHX aKTiB TEKCTH OCTaHHIX IPYKYIOTHCS
3 ypaxyBaHHSAM HOAAIbIINX ODIiHHUX 3MiH 1 fomoBHeHb. KpiMm Toro, y mporieci iHKoproparii 3 TeKcTy
aKTiB, MOMILIEHUX y 30ipHUK, BHIYYarOThCs TJIaBH, CTaTTi (MyHKTH), OKpeMi ab3auu i iHII YacTHHH,
BM3HAHI TaKMMH, L0 BTPATWJIM YMHHICTh. Y 30ipHUK BHOCSATHCS BCI Taki 3MIiHM 1 JIOTIOBHEHHS 3
(hikcyBaHHSIM O(iLliHUX PEKBI3UTIB THX aKTiB, SKIMH BHECCHO BiJITIOBiIHI KOPEKTHBH.

Knrouogi cnoea: cucmemamusayis mpyoogo2o 3aKoHO0ABCMEA, IHKOPNOpayis, HOPMAMUBHO-
npasosi axmu, mpyoosi HOPMU, WINAXOM 308HIUHLOO ONPAYIOBAHHS MA 00 €OHAMHA HOPMAMUBHOO
mamepiany, 6cmynaiome y mpyooei NpagoGiOHOCUHU, B0OCKOHANEHHA HUHHO20 3AKOHOOABCMEd,
inkopnopayiss modice 6ymu o@iyitinolo, o@iyio3noro ma Heo@IYiHO0, 306HIWHA CUCmeMamu3ayis
3aKOHO0ABCMEa, 3i0panHs 3aKoH00a8CMaa.

Relevance of the study. Today, in the scientific literature and at the legislative level,
the need to systematize labor legislation is increasingly emphasized. At the same time, it is
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important to choose a way to carry out such activities. In our opinion, the main methods of
systematization are incorporation and codification. At the same time, these two methods are
closely related to each other, because usually it is incorporation that precedes codification.

Recent publications review. Some issues of formation and development labor law
were at one time the subject of scientific research by such prominent scientists as
M. Aleksandrov, V. Andriyev, N. Bolotina, L. Bugrov, S. Vavzhenchuk, V. Venediktov,
S. Venediktov, S. Vyshnovetska, L. Ginzburg, Yu. Gryshina, D. Zhuravlyov, T. Zanfirova,
M. Inshin, Y. Ivchuk, R. Kondratiev, M. Klemparskyi, R. Livshyts, M. Lushnikova, S. Lukash,
A. Matsyuk, N. Melnychuk, K. Melnyk. Tolkunova, K. Urzhynskyi, N. Khutoryan,
G. Chanysheva, S. Chernous, V. Shcherbina, O. Yaroshenko and others [1-5]. At the same
time, despite the significant contribution of scientists to the development of the science of labor
law, under modern conditions, a unified conceptual approach to defining the essence and
features of the labor law system has not been formed.

The article’s objective is to find out the essence and features of incorporation as a way
of systematizing labor legislation.

Discussion. Modern legal views make it possible to separate the essential differences
between incorporation and codification: 1) the most essential difference is that incorporation
does not change the content of labor legislation, while codification is aimed at changing both
the form and the content of regulatory legal acts, i.e. the latter has a law-making essence;
2) incorporation can be carried out on a permanent basis to maintain labor legislation in proper
condition, while it makes no sense to carry out codification systematically and constantly,
because for the implementation of such activities, relations in the labor field must be more or
less established, that is, codification is carried out periodically for direct updating legislation;
3) the subject of the influence of incorporation is normative legal acts in the field of labor, in
contrast to this, codification is aimed at legal norms, prescriptions and legal institutes; 4) the
external form of the result of the incorporation of labor legislation is embodied in collections or
sets of laws, and codification is usually in codes, foundations, etc.; 5) as a rule, incorporation is
carried out to provide interested persons with the texts of normative legal acts that were subject
to incorporation, i.e. a certain category of persons, and codification covers all persons entering
into labor relations, and as a result, everyone is interested in it; 6) codification, in contrast to
incorporation, is aimed at the current labor legislation, and incorporation can be carried out, for
example, with regard to normative legal acts in the field of labor from the XIX to XX
centuries; 7) during codification, "outdated" or those that are outdated and have no practical
significance labor regulations may be canceled, but not during the incorporation process;
8) types of incorporation and codification of labor legislation differ, incorporation can be
official, unofficial and unofficial, alphabetical, chronological and system-subject are also
distinguished, and codification can be general, inter-branch, branch and institutional. So, from
the above, we really see that incorporation is a separate way of systematizing labor legislation,
the use of which is important for its further codification.

Incorporation (lat. incorporation) should be understood as "incorporation™, "joining", its
purpose is to improve the current legislation by systematically processing the form without
changing the content of legal norms. In the legal literature, incorporation is understood as a
form of systematization of legislation carried out by competent state bodies, their officials and
other subjects through external processing and combining normative material into collections
in a certain order without changing their content, the main purpose of which is to ensure
convenience search and availability of regulatory material. Incorporation of current legislation
is expressed in full or partial unification in alphabetical, chronological, system-subject order of
normative legal acts of a certain level in various collections, with the aim of providing
interested persons with the texts of relevant normative acts with all their official changes and
additions.

Incorporation is a form of processing of regulatory material, the purpose of which is
only its external arrangement (correction of typographical, grammatical and syntactic errors,
exclusion of normative legal acts or parts that have been formally canceled; omission of
preambles, signatures of officials, etc.). The result of incorporation is the placement of legal
material in different collections in a certain order. Incorporation is understood as the adoption
by the state of the norms of national law (or the change or cancellation of already existing
ones), which contribute to the fulfillment of the prescriptions of international law. Norms of
national law may textually repeat some rules of international law, specify and adapt them to the
features of the social order and legal system of the state, since in this case new norms of
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national law adopted for the purpose of implementing international law are introduced
(incorporated) into national law, then this method could be called an incorporation.

Incorporation is a method of processing current legal norms by combining legal acts in a
certain collection in accordance with the chosen criterion (chronological, alphabetical or
thematic) without changing their internal content. This is an external systematization of
legislation, which does not introduce any new provisions into it and does not set itself the goal
of revising legal norms. At the same time, the texts of normative acts may be slightly adjusted,
but in such a way that this does not affect their normative content (for example, correction of
typographical, grammatical or syntactical errors, exclusion of articles and clauses that have lost
their validity, etc.). Since the content of the regulatory regulation does not change in the case of
incorporation, it can be both official and unofficial.

Incorporation is a form of systematization, when normative acts of a certain level are
fully or partially combined into different collections or collections in a certain order
(chronological, alphabetical, system-subject). Incorporation is a permanent activity of state and
other bodies with the aim of maintaining legislation in a valid (control) state, ensuring its
availability, providing the widest range of subjects with reliable information about laws and
other regulatory acts in their current version [1-5].

The peculiarity of incorporation is that any changes in the content of the acts placed in
the collections are usually not made, and the content of the legal regulation essentially remains
unchanged. It is this feature of incorporation — keeping the content of regulatory regulation
unchanged — that distinguishes it from codification and consolidation. The form of presentation
of the content of regulatory acts sometimes undergoes certain rather significant changes, since
incorporation is not a simple reproduction of acts in their original version. Usually, in the
collections of current normative acts, the texts of the latter are printed taking into account
further official changes and additions. In addition, in the process of incorporation, chapters,
articles (clauses), separate paragraphs and other parts, recognized as having lost their validity,
are removed from the text of the acts placed in the collection. All such changes and additions
are entered into the collection with the recording of the official details of those acts, by which
the corresponding corrections were made.

Incorporation can be considered as an independent form of systematization of
legislation, which is carried out by competent state bodies, their officials and other subjects
through external processing and combining normative material into collections in a certain
order without changing their content, the purpose of which is to ensure ease of search and
accessibility regulatory material. Incorporation is limited to material processing only. Only
changes of an external, editorial or technical nature are allowed: correction of topographical
errors, exclusion of legal acts or their parts, later formally canceled by the lawmaker, omission
of signatures under normative legal acts, etc. The systematization of regulatory legal acts in the
form of incorporation is expressed in the preparation and publication of various collections of
such acts. Incorporation is carried out in order to provide the widest range of subjects with the
texts of laws and other regulatory legal acts.

At the same time, the incorporation of regulatory legal acts is directly related to their
accounting, since it is based on a certain, maximally certain fund of relevant acts and a search
system capable of ensuring the finding of all the necessary acts, because the first task of
incorporation is the preparation of a list of acts, which should consist of the prepared
collection. In the case of preparation of a collection of acts adopted by one or several law-
making bodies, normative acts adopted by them for the entire period of their activity or for
some specific period are subject to selection. Normative acts can be incorporated in the form in
which they were adopted by a law-making body. This principle of placement of acts in the
collection is used in the case when the act consists only of normative prescriptions and has not
undergone changes or additions in the course of its operation, or in the case of preparation of
historical sources of law. In the collections of current regulatory legal acts, their texts are
usually published not in the version in which they were originally adopted by the law-making
body, but with subsequent changes and additions taken into account.

Incorporation is a type of systematization of legislation, which involves the unification
of normative legal acts without changing their content into collections in chronological,
alphabetical, subject or other order. The purpose of incorporation is to maintain the legislation
in its current state, which could ensure its availability, to provide all subjects of law with
reliable information about regulatory legal acts in their current version. The result of
incorporation is the external regulation of the current legislation [3, 4]. During such
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arrangement, all further official changes and additions are made to the text of the acts placed in
the collection, with the recording of the details of those acts, by which the corresponding
corrections were made, as well as removing chapters, articles, individual items, paragraphs and
other parts that are recognized as expired. The text of normative legal acts also excludes
various operative orders, non-normative prescriptions and temporary norms, the validity period
of which has expired, and information about the persons who signed the corresponding act.

Investigating the problem of systematization of social security legislation, we came to
the conclusion that the incorporation of social security legislation can be defined as the activity
of official and unofficial ordering of the current normative legal acts of Ukraine in the field of
normative regulation of social security relations into certain collections of the legislative base
according to one or more system-forming criteria in order to ensure proper conditions for
doctrinal and practical work with the appropriate legal framework. The peculiarity of this form
of systematization of legislation on social security is that: 1) it is carried out by both general
(any physical and legal entities) and special subjects (state authorities of Ukraine); 2) as a
result of incorporation, collections of social security legislation of Ukraine or its individual
sub-sectors (institutes) are created; 3) is carried out according to a certain systematic criterion
(alphabet, date of issue of the act, sub-branch or institution of social security law, etc.); 4) there
are no clear rules for the incorporation of the legislation of Ukraine on social security; 5) it can
relate to both the entire subject of social security relations and a part (pension legislation,
legislation on social services, etc.).

In Ukraine, the most common results of incorporation are collections and compilations
of laws. Compendiums are collected normative legal acts, united according to a thematic
feature. The texts of such acts are given in an updated form — with changes and additions at the
time of completion of preparation for printing. The first page or the source data must contain
information about the date on which the texts of the documents are given. It is allowed to
include in such collections not the full texts of acts, but only extracts from them, as well as
official explanations of state authorities on the application of these acts - decisions of the
Constitutional Court of Ukraine, recommendations of higher specialized courts, resolutions and
generalized legal positions of the Supreme Court of Ukraine. Collections of legislation in
Ukraine are most often published on a commercial basis. They belong to official sources in the
case of their publication under the seal of the Ministry of Justice of Ukraine or state authorities,
from the acts and explanations of which the collection is compiled.

Collections of legislation are collections of normative and legal acts of higher (central)
state authorities organized chronologically. They are usually of an official nature. At the same
time, the texts of legislative acts are not objects of copyright, therefore, publication of
unofficial collections can be carried out on the initiative of the publishing house or another
subject of the publishing business. For example, in Germany, the practice of publishing printed
collections of laws with detachable parts is widespread, which makes it possible to update the
texts of laws by replacing parts that have lost their validity with new ones, and the publishers
of such collections undertake the obligation to timely supply new editions to subscribers for
independent updating (updating) of texts. Thus, the publisher and the subscriber actually
become partners in the activity of incorporation of legislation. Unfortunately, there is no
established practice of such commercial publications in Ukraine.

When revealing the essence of incorporation, special attention should be paid to its
types. So, in the legal literature, the most classic division of incorporation into the following
types:

1) depending on the legal force of published collections and collections, the following
are distinguished: a) official; b) official (semi-official); ¢) unofficial incorporation;

2) depending on the method of placing the material, incorporation is divided into the
following types: a) chronological; b) substantive; c) subjective;

3) depending on the legal force of normative legal acts, which are systematized,;

4) depending on the scope of the covered material, the following are distinguished:
a) general (full) incorporation; b) partial incorporation.

The process of preparation for incorporation should include the following stages:
1) removal from the text of individual articles, clauses or paragraphs that have lost their
validity, and, on the contrary, adding further changes and additions with an indication of the
details of the act, by which the changes or additions were made; 2) exclusion from the act of
those parts of it that do not contain normative prescriptions, with a note on the reasons for the
absence of such parts in the text; 3) deletion of information about persons who signed the act.
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Such external processing of normative acts does not affect their normative content. The norms
themselves do not undergo any changes and are incorporated in the form in which they operate
at the time of systematization [1, 3]. By its very nature, the act of official incorporation is a
way of publishing and reissuing current legal acts, and therefore, an official source of
legislation [2, 4, 5].

Conclusions. Thus, we can state that today incorporation is really an important way of
systematizing labor legislation, because it allows to streamline numerous normative legal acts
in the field of labor law, to give them a more structured and systematic look. With its help, you
can systematize any amount of legislation. However, incorporation as a method of
systematization does not make it possible to solve all urgent problems of labor legislation,
since, unlike codification, it does not create new norms, but only streamlines existing ones. At
the same time, it was noted that the positive side of incorporation is that it allows to further
simplify and speed up the process of codification of labor legislation. It is important that the
incorporation has a permanent character, because it allows to maintain the legislation in proper
condition.
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ABSTRACT

The article reveals the main way of systematizing incorporation. Incorporation can be carried out
on a permanent basis to maintain labor legislation in a proper state, while it makes no sense to carry out
codification systematically and constantly, because in order to carry out such an activity, relations in the
labor industry must be more or less established, that is, codification is carried out periodically to directly
update the legislation.

The subject of the influence of incorporation is normative legal acts in the sphere of labor, in
contrast to this, codification is aimed at legal norms, prescriptions and legal institutions. The external
form of the result of incorporation of labor legislation is embodied in collections or codes of laws, and
codification is usually in codes, foundations, etc., as a rule, incorporation is carried out to provide
interested persons with the texts of normative legal acts that have been subject to incorporation, i.e. a
certain category of persons, and codification covers all persons entering into labor relations, and as a
result, everyone is interested in it. Incorporation is a separate way of systematizing labor legislation, the
use of which is important for its further codification.

ISSN 2078-3566 103



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

The article highlights that the incorporation of current legislation is expressed in the full or partial
unification in alphabetical, chronological, system-subject order of normative legal acts of a certain level
in various collections, with the aim of providing interested persons with the texts of relevant normative
acts with all their official changes and additions Incorporation is a form of processing of regulatory
material, the purpose of which is only its external arrangement (correction of typographical, grammatical
and syntactic errors, exclusion of normative legal acts or parts that have been formally canceled; omission
of preambles, signatures of officials, etc.). The result of incorporation is the placement of legal material in
different collections in a certain order.

Keywords: systematization of labor legislation, incorporation, regulatory legal acts, labor
standards, through external processing and unification of normative material, enter into labor relations,
improvement of current legislation, incorporation can be official, unofficial and unofficial, external
systematization of legislation, collection of legislation.
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DIGITAL (VIRTUAL) CURRENCY AS AN OBJECT OF CIVIL RIGHTS
IN UKRAINE AND EUROPEAN COUNTRIES

Jdmutpo Jlemenko. IU®POBA (BIPTYAJIbHA) BAJIIOTA SIK OB’€EKT LHUBIJIbBHUX
MPAB B YKPATHI TA KPATHAX €BPOIIU. [lociimkeHo MpaBoBy NPHPOy HH(BPOBOI BANIOTH B
itoMy Ta 1 pi3HOBHIY — KPHIITOBAIIOTH (BIpTYyaJbHOT BANIOTH), SIKa HE Ma€ YiTKO BU3HAUEHOI MPaBOBOI
MPUPOAX 1 BH3HAETHCSA a00 IUIATLKHUM 3aco00M, a00 TOBapoM y €BpoIeiicbkux Kpainax. Lludpooro
(ETeKTPOHHOI0) BaJIOTOI0 BBAXKAIOTHCS EJEKTPOHHI T'POIi, SIKi BUKOPHUCTOBYIOTBCS SIK albTepHATHBHA
abo nomatkoBa BamoTa. Halfuacrime ixX BapTicTh IMpHUB’sA3aHa 1O HALIOHAIRHUX BalioT. [IpoaHanizoBaHi
Taki unudposi Bamoty sk Estcoin, eKrona, e-rpuBHs. BusHaueHo, 1o BipTyanbHa BalIoTa, sSIK 0COOIMBUIA
pi3HOBHJ IM(POBOi BAIOTH, HE MA€ CTaTyCy 3aKOHHOT'O IIAaTIKHOTO 3ac00y B MepeBaXkHiil OUIbIIOCTI
I0pUCIUKLii kpaiH €Bpornu. JlociikeHo HOPMaTHBHI BU3HAYeHHs [(poBHX BaMOT B Ykpaini Ta €C, a
TaKO)X NPOAHAI30BaHi FOPUCAMKIII, y SKHX BIPTyaJbHUM BaOTaM HamaHO odiuiffHOro crartycy sk
IUIATDKHOTO 3aco0y. AKIIEHTOBAaHA yBara Ha IEPCHEKTHBHOMY 3aKOHOJABCTBI YKpaiHU, MPHUCBSYCHOMY
BIpTyaJIbHUM aKTHBaM Ta BipTyanbHi# BamoTi. CHopMyapoBaHO O3HAKK HU(POBOI BATIOTH K 00’ €KTa
OUBUTFHHX IIPaB Ta 0COONUBOCTI 11 MPaBOBOTO CTATYCY.

Kniouogi cnosa: yughposa (enexmpounna) sanioma, @ipmyanvhi akmueu i 6ipmyaibHa 6anoma,
Kpunmosanioma, 00’ ekmu yusinbHux npas, giamna eanioma, OA0KUelH, e-epusHsi.

Relevance of the study. The concept of digital currency is worth subjecting it to a
comprehensive study and not only within the framework of civil and economic relations and its
individual types, but also as a legal phenomenon.

Recent publications review. At one time, such lawyers as O. Danylenko,
T. Zamotaeva, E. Kohanovska, V. Lapach, R. Maidanyk, K. Nekit, V. Skrypnyk, I. Spasibo-
Fateeva, V. Yarotskyi, L. Zelmanovitz and others wrote and conducted research on money as
an object of civil rights. Despite the fact that a lot of time has passed since independence, there
have been significant changes in almost the entire range of use of various objects of civil
rights, however, there are only few works devoted to digital money in Ukraine.

The article’s objective is to study the peculiarities of digital currency and to provide an
answer to the question of whether the legal regime of civil rights objects can be extended to it.

Discussion. Considering the complexity of the concept of digital currency and its
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specifics, we will focus on its main characteristics and varieties, thus making an attempt to
outline the range of issues that will require considerable effort to study.

Digitalization of social relations in the world does not bypass Ukraine, which is also in
the process of digitalization of the economy. This process is associated with the active use of
new technologies and leads to the emergence of new objects of civil turnover, including digital
currency. The national legislator does not always have time to regulate new social relations that
require legal protection. New social relations of private law, particularly in terms of digital
currency circulation, are usually regulated by contractual principles, which, at the time of
conclusion between the parties, are declared as such that do not contradict the general
principles of civil legislation of Ukraine. However, the implementation of these objects may
cause various complications both at the stage of concluding contracts and at the stage of their
implementation, which may result in various civil disputes. The above convinces of the need
for a deep study of the legal nature of digital currency and the peculiarities of its civil
circulation in Ukraine and European countries at the level of a separate comprehensive study.

Starting from 2020, in the Concept of Updating the Civil Code of Ukraine (hereinafter
referred to as the Civil Code of Ukraine), a group of scientists put forward proposals to expand
the list of objects of civil rights, taking into account the development of civil turnover and the
emergence of objects unknown at the time of the creation of the Civil Code of Ukraine, such as
digital currencies (in particular, cryptocurrencies).

In general, digital (electronic) currency is considered to be electronic money used as an
alternative or additional currency. Most often, their value is pegged to national currencies. A
number of EU countries are planning or have already issued national digital currencies. They
are fully centralized as they are under the control of the government. They are also non-
anonymous, cannot be mined, and are usually backed up by fiat currencies or other values.
Thus, Estonia plans to launch its own digital currency Estcoin on the blockchain. According to
a government representative, Estonia can use Estcoin as a crypto token as part of its E-
Residency program, which allows foreigners to obtain state ID cards. The central bank of
Sweden is currently exploring the possibilities of blockchain technology. Moreover, the
Riksbank is also considering the possibility of creating a national digital currency eKrona. If
the electronic krona is issued, it will be used alongside conventional money. With the
introduction of electronic money, Sweden has all chances to build a completely cashless
society. At the beginning of January 2021, the Ministry of Digital Transformation of Ukraine
signed a memorandum with the Stellar Development Foundation, within the framework of
which it is planned to develop a national digital currency — e-hryvnia, as the press office of the
Ministry posted official information on the Ministry’s website on January 4, 2021.

However, in some cases, there is no peg to national currencies and their value is formed
solely by the balance of supply / demand. We are talking about such type of digital currencies
as cryptocurrencies (Bitcoin, Ethereum, Tether, Litecoin, etc.). They are also often called
virtual currencies. This is the interpretation of the European Central Bank (hereinafter — the
ECB). In particular, in the ECB annual report for 2012, virtual currency was defined as one of
the types of digital money not regulated by the state, which is usually created and controlled by
developers and accepted among members of a certain "virtual community".

Unlike digital currencies, they do not have a clearly defined legal nature and are
recognized either as a means of payment or as a commaodity. Thus, the Court of Justice of the
European Union in its judgment in the case of David Hedqvist v. Sweden dated 22.10.2015
determined that bitcoin should be considered a currency (means of payment), not a commodity.
This was due to the fact that there were certain difficulties regarding the taxation of
cryptocurrency. The relevant decision established that all transactions related to the exchange
of bitcoins (bitcoin) will be taxed in the same way as transactions with traditional currencies.
European case law essentially equated cryptocurrency to legal tender, and the exchange of
funds — to a "currency exchange transaction™.

That is, a virtual currency is such a way of currency exchange that acts as a currency in
some areas, but does not have all the attributes of real currency. Virtual currency is considered
"convertible" if it has an equivalent in real currency, or acts as a substitute for real currency. In
particular, virtual currency does not have the status of legal tender in the vast majority of
jurisdictions. Despite the above-mentioned decision of the EU Court of Justice, according to
the current EU legislation, digital currency is considered to be a commodity and is subject to
the regulation of civil law and the EU Directive on PFM as a commodity, and the contract of
sale in relation to cryptocurrency is a contract of sale of goods.
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The official status of virtual currency as a means of payment is established in belarus by
the decree, which legalized the circulation of cryptocurrency in the country. Cryptocurrency
was defined as bitcoin, another digital sign (token) used in international circulation as a
universal means of exchange. And, accordingly, the operator of the crypto platform provided
individuals and legal entities with the opportunity to perform among themselves and with the
operator such transactions on alienation, acquisition of digital tokens for national currency,
foreign currency, electronic money; exchange of digital tokens of one type for digital tokens of
another type [1].

The position of the Ukrainian legislator until 2020 was unambiguous. In a joint
statement of the National Bank of Ukraine, the National Securities and Stock Market
Commission and the National Commission for Regulation of Financial Services of November
30, 2017 "On the Status of Cryptocurrency in Ukraine" it was noted that, since in accordance
with Part 2 of Article 32 of the Law of Ukraine "On the National Bank of Ukraine" the issue
and circulation of other monetary units in Ukraine and the use of monetary surrogates as a
means of payment was prohibited, the National Bank of Ukraine considered the "virtual
currency / cryptocurrency” Bitcoin as a monetary surrogate.

But, at the end of 2020, the Verkhovna Rada of Ukraine adopted as a basis the draft Law
"On Virtual Assets”, which, among other things, regulates legal relations related to the circulation of
digital currency [2]. According to this draft law, digital currency is considered a virtual asset, which
is divided into secured and unsecured. The first "provides its owner with the right to claim other,
except for the virtual asset itself, objects of civil rights”, the second — no. According to some
lawyers, if the draft law is adopted as a whole and becomes a law, the business related to
digital currency in Ukraine will actively develop [3, 4].

The main problem of digital currencies (except cryptocurrencies) is that they are
centralized, which allows the government to close them at any time. Cryptocurrencies, on the
other hand, use blockchain and distributed ledger technologies. Thanks to this, no regulator can
control what happens in the network, and this happens throughout the user space. In
cryptocurrencies, such as Bitcoin, Litecoin and PPCoin, issuance and accounting are based on
cryptography and the Proof-of-work security method, and this happens decentralized in a
distributed computer network.

Conclusions. Thus, the peculiarity of digital (virtual) currency as an object of civil rights is
its substitutability and equivalence. Digital currency, as well as fiat money, claims to be the most
important object of almost any civil legal relationship along with fiat money. Just like fiat money, it
gradually becomes an equivalent of other objects of civil rights: fiat money, material things, works,
services, intellectual property, etc. The peculiarity of their legal status as an object of civil rights is
that their legal regime is not established exclusively by the state (as in fiat currency) and it is not the
state itself that ensures their issue. The right to issue, control circulation and withdrawal from
circulation belongs not exclusively to the National Bank of Ukraine, but to its issuers (developers) —
members of a certain "virtual community". The circulation of these objects of civil rights is based on
the principles of decentralization and anonymity.

The issue of their legislative regulation both in Ukraine and European countries remains
open and can be determined in the short terms.
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ABSTRACT

The article examines the legal status and features of digital currency as an object of civil rights in
Ukraine and the EU. The legal nature of digital currency as a whole and its variety - cryptocurrency
(virtual currency), which does not have a clearly defined legal nature and is recognized either as a means
of payment or as a commodity in European countries — has been studied. Digital (electronic) currency is
electronic money that is used as an alternative or additional currency. Most often, their value is tied to
national currencies. Such digital currencies as Estcoin, eKrona, e-hryvnia were analyzed.

It was determined that virtual currency, as a special type of digital currency, does not have the
status of legal tender in the vast majority of jurisdictions of European countries. The normative
definitions of digital currencies in Ukraine and the EU were studied, as well as the jurisdictions in which
virtual currencies were given official status as a means of payment were analyzed. Focused attention on
the prospective legislation of Ukraine, dedicated to virtual assets and virtual currency. Features of digital
currency as an object of civil rights and peculiarities of its legal status are formulated.

Keywords: digital currency, virtual assets, cryptocurrency, civil rights objects, fiat currency,
blockchain, e-hryvnia.
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PECULIARITIES OF REPRESENTATION IN CIVIL PROCEEDINGS

Mapuna JlorinoBa, Kapoaina Pesnuuyenko. OCOBJIMBOCTI NMPEACTABHUITBA ¥
HUBUUIBHOMY IPOLECI. Crarts npucBsfYeHa BHCBITIICHHIO OJHI€I 3 aKTyalbHUX IpoOiieM
[UBITEHOTO TIPOIECY IOJ0 NHTAHHS IPEACTaBHUITBA B IMBIIGHOMY mporeci Ykpainu. CyduacHui
OUBUTPHAN TPOIEC BIIPI3HAETHCS OCOONMBOIO CKJIATHICTIO, OCKUIBKM Ha 3MIiHY CIII4OMY MpOIECy
HPHILIOB MPOLeC 3MarallbHUH, CYTHICTh SIKOTO MOJISITae y HepeHeceHHi 000B’SI3Ky OOIpYHTYBaHHS i
JIOBEJIeHHsI BCiX (haKTMYHUX OOCTaBHMH CIpaBHM Ha CTOPOHU. HUHI HUBIJIBHE CYAOYMHCTBO 3/iHCHIOETHCS
Ha 3acaiaXx 3MarajbHOCTi, TOMY CTOPOHH Ta iHIIi 0co0Ou, siKi 6epyThb y4acTb y CIpaBi, MOBHHHI JOBECTH
o0CcTaBHHH, Ha SIKi TIOCUJIAIOTHCS SIK Ha MTi/ICTaBy CBOTX BUMOT Ta 3alepeyeHb.
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ITpoaHaini3oBaHO IOHSATTS, O3HAKH IPEICTABHHUITBA SK BAXKJIMBOTO IPOLECYAILHOIO 3aco0y
penpeseHTallil Ta 3aXHCTy iHTEpeciB CTOPIH Ta iHIIMX yYACHHKIB IHBIILHOrO CyIOYMHCTBA. MOro cyTh
HOJSITae 'y TIPOIECyalbHIl IiSUTBHOCTI TIpelcTaBHMKAa a0o IIOBIPEHOTO, CHPSIMOBAHIM Ha 3aXUCT
Cy0’€KTHBHUX IIpaB Ta OXOPOHIOBAHHUX 3aKOHOM 1HTEPECiB iHIIOI 0cOOH, sIK CTOPOHHU abo TPEThOi 0co0H,
mo Oepe yJacTh y CHpaBi, AepKaBHHUX 1 TPOMAJICBKUX IHTEPECIB, a TAKOXK CIIPHSHHS CyLy Y BCeOITHOMY,
NOBHOMY I 00’€KTMBHOMY 3’sICyBaHHI OOCTaBMH CIIPaBH 3 METOI0 IIOCTAQHOBJEHHS 3aKOHHOTO i
0OIpyHTOBAHOT'O PILIEHHS IO CIpaBi. 3 PO3BUTKOM CYCHiIbCTBa cepa 3aCTOCYBAHHS MPEACTABHHULITBA
OXOIWJIAa IIMPOKE KOJIO SIK MAaifHOBMX, TaK 1 HEMaWHOBHX BIJHOCHH. BaIHBICTH LIBOTO iHCTUTYTY B
CYCHIJIBHOMY JKUTTi BU3HAYa€ThCS THM, IO MPEICTABHUITBO A€ 3MOTY ONTHMI3YBaTH Ta aKTHBi3yBaTH
npoliec HaOyTTA Ta peaiizanii cyd’eKTUBHHX IpaB Ta 000B’SA3KiB, a AJIsl HEMpaIe31aTHUX IPOMaISH BOHO
€ OCHOBHHM 3ac000M IX y4acTi y IpaBOBiAHOCHHAX. 3a JOIIOMOTOIO NPEACTaBHUITBA MOKHA HAOyBaTH i
31IifiCHIOBaTH OLIBINICTE MaTepiajbHUX 1 MPONECyaTbHUX IUBUIBHUX, a TAKOXK IHIINX Cy0’€KTHBHUX IIpaB
1 000B’SI3KIB 3QJICKHO BiJ rays3i.

TakuM 9MHOM, IIPEACTAaBHHUITBO BUCTYIIA€ OJHIEIO 3 BAXKIIMBHUX TapaHTIH peasbHOTO 3IHCHEHHS
IpaB i BUKOHAHHS OOOB’S3KIB Cy0’€KTaMM IpaBa. 3HA4YEHHS IbOTO IHCTUTYTY B CYCHUIBHOMY JKHTTI
BU3HAYAETHCS TUM, 10 32 JIONOMOTOI0 IHCTHTYTY IPEACTABHULITBA CTBOPIOIOTHCS TOAATKOBI MOKIIMBOCTI
IUIs 30iMCHEHHS MpaB 1 O0OB’S3KIB y4aCHHKAMU IHUBUIBHHUX INIPABOBIAHOCHH, 3IiHCHIOETHCS HaWOIIBII
MOBHUH 3aXMCT iX cy0’€KTUBHHX IpaB. 3a0e3meuyeTbes, a epeKTUBHICTh HAJATOMKCHHS €KOHOMIYHHX
3B’A3KIB MiX Cy0’ €KTaMHU TOCIIOJAPIOBAHHS I IBUIIY€THCS.

AKTyanbHICT JaHOI TEMH 3YMOBIICHA IIPOBEICHHSIM B YKpaiHi CHCTEMHHX Ta e(eKTHBHHX
MPaBOBHX pedopM, IO 3YMOBIIIOE HEOOXiTHICTh MOTIHOICHOTO JOCIIKEHHS MPOOJIeM yI0CKOHATICHHS
MEXaHi3MiB I peaji3alii Ta 3aXWCTy IMBUIBHHX IpaB Ta iHTepeciB ocoOM Ta (y 3B’SI3Ky 3 IHM)
MEePEOCMHUCIICHHS JIEIKUX ITIXO0MIB 10 NPaBOBOI IPUPOIH IPEICTABHULITBA.

Knruogi cnosa: npedcmasnuymeo, npedcmasHux, 008ipeHicmy, a080KAM.

Relevance of the study. Most disputes are considered by the court with the
participation of representatives of one or both parties, therefore the institution of representation
plays a significant role in the system of procedural and legal relations regarding the protection
of the rights and legitimate interests of persons participating in the case. Existing fields of law
are intensively changing, updating and becoming more complicated, and the emergence of new
categories of cases causes difficulties in their application, especially by persons who do not
know the intricacies of regulatory and legal acts. In these conditions, the need for professional
representation is particularly noticeable, therefore representation carried out by qualified
lawyers on a contractual basis is becoming more and more important.

Voluntary representation in civil proceedings is one of the forms of legal assistance
guaranteed by the Constitution of Ukraine (Article 59). If legal representation in civil proceedings
in one form or another has existed for many centuries, given the objective impossibility of certain
categories of subjects to appear in court on their own, then voluntary representation to some
extent depends on the degree of democracy and development of the state.

Recent publications review. Turning to the institute of representation in civil
proceedings, it should be noted that both domestic and foreign scientists paid attention to this
issue, namely: 1. Biryukov, S. Kerimov, L. Klimovska, N. Galaburda.

Despite the careful and long-term development of the problems of representation in civil
procedural law, many of its problems remain unsolved, in particular the issues of classification
of representation, the limits of the application of the institution of representation, the separation
of voluntary representation in court from related institutions, the peculiarities of certain types
of voluntary representation.

The article’s objective is to investigate the formation and development of the modern
model of representation in court proceedings as a form of providing legal assistance.

Discussion. According to Art. 15 of the Civil Code of Ukraine, the parties to the case
have the right to use legal assistance. The Constitution of Ukraine, giving priority to the rights
and freedoms of man and citizen, proclaimed and guarantees citizens the right to judicial
protection. With the development of society, the scope of application of representation covered
a wide range of both property and non-property relations. The importance of this institution in
social life is determined by the fact that representation enables optimization and activation of
the acquisition and implementation of subjective rights and obligations, and for disabled
citizens it is the main means of their participation in legal relations. With the help of
representation, it is possible to acquire and implement the majority of material and procedural
civil, as well as other subjective rights and obligations depending on the branch. Thus,
representation acts as one of the important guarantees of real exercise of rights and fulfillment
of duties by legal subjects. The importance of this institution in social life is determined by the
fact that with the help of the institution of representation, additional opportunities are created
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for the exercise of rights and obligations by participants in civil legal relations, the most
complete protection of their subjective rights is ensured, and the effectiveness of establishing
economic ties between the subjects improves the management [7, p. 973].

Guided by the content of the provisions of Art. 58 of the Civil Code of Ukraine, three
types of procedural representation can be distinguished:

— Representation of natural persons;

— Representation of legal entities;

— Representation of the state.

In Art. 59 of the Code of Civil Procedure of Ukraine lists another type of representation
as legal, which is carried out in the interests of incapacitated persons, as well as persons whose
civil capacity is limited [3, p. 105].

As for legal aid in civil proceedings, since January 1, 2019, the representation of the
interests of individuals in courts of all instances in cases in which proceedings have not been
opened by September 30, 2016 is carried out by lawyers. Exceptions to this rule, in accordance
with Art. 131 of the Constitution of Ukraine, there is representation in court in labor disputes,
disputes regarding the protection of social rights, regarding elections and referenda, in minor
disputes, as well as regarding the representation of minors or minors and persons recognized by
the court as incompetent or whose legal capacity is limited. Therefore, in civil proceedings, as
an exception, during consideration of disputes arising from labor relations, as well as cases in
minor disputes, a person who has reached the age of eighteen and has civil procedural legal
capacity can be a representative. In addition to the requirements that procedural representatives
in such cases must meet. At the same time, the legislator establishes a relative and absolute
prohibition of procedural representation [5, p. 452].

The circle of persons who can exercise the right to representation is defined in Part 1 of
Art. 58 of the Civil Code of Ukraine are parties, third parties, persons who, in accordance with
the law, protect the rights and interests of other persons, that is, all participants in legal
proceedings. In separate proceedings, applicants, interested persons, as well as persons who, in
accordance with the law, protect the rights and interests of other persons, have the right to legal
aid. It is also worth noting that in adoption cases, the applicant’s participation in the case is
mandatory, regardless of whether he has a procedural representative.

Representation is characterized by certain features. Civil rights and duties belong to one
person and are exercised by another. The representative performs certain legal actions. The
representative acts on behalf of another person. Legal consequences arise not for the
representative, but for the person he represents. When the agreement concluded by the
representative caused losses for the counterparty, then the obligated party will not be the
representative, but the person who authorized him to perform the deed [2, p. 124]. While in
relation to natural persons, according to the modern doctrine of civil law, this prerequisite has
no practical significance, due to the fact that each person has legal capacity from the moment
of birth, then in relation to legal entities, this circumstance plays a decisive role, because legal
capacity of the latter can occur only in the presence of certain conditions stipulated by law, and
besides, such a person is not a subject of law and cannot acquire rights and obligations either
personally or through a representative [3, p. 105].

Unlike criminal proceedings, in a civil proceeding, a person can protect his rights
personally, but it is impossible to achieve the desired results in the consideration of a civil case in
court without certain legal knowledge and skills in their practical application. Therefore, in the
civil process, it is possible to protect the violated, unrecognized or disputed rights or interests of a
person protected by law. Thus, Article 12 of the Code of Civil Procedure states that a person
participating in a case has the right to a legal representation provided by lawyers or other
specialists in the field of law. A person’s personal participation in a case does not deprive him of
the right to have a representative in this case (Article 38 of the Civil Procedure Code). That is, a
representative can act in a civil process alongside a person or replace him [8, p. 672].

The representative in the process is an independent participant in the relationship,
despite the fact that he represents the interests of other persons. Since the representatives are
not included among the participants in the case, it can be assumed that they have no procedural
interest. Also, the legislator did not include representatives among other participants in the
legal process, who do not have and should not have an interest in the case. If we analyze the
representative’s interest in the proceedings, it can be considered that they are disinterested,
since the court’s decision does not affect their rights and legal interests. However, the
representative’s relationship with the principal and the purpose of procedural representation
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justify the subjective behavior of the representative in the proceedings in favor of the
participant whom he represents [10, p.148].

Conclusions. Having considered the representation as an activity for the exercise of
powers, it can be concluded that the internal legal relationship is not part of this activity. But
the legal relationship cannot be part of the activity - on the contrary, the activity can be the
meaning of the legal relationship. If we consider representation as a unity of legal relations
necessary and sufficient to achieve the goal of representation, then internal legal relations, on
the contrary, are part of representation, regardless of the fact that the presence of this legal
relationship is not yet sufficient to achieve the goal of representation, due to the fact that the
authority is exercised in relation to third parties.
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ABSTRACT

The article is devoted tohighlighting one of the urgent problems of the civil process regarding the
issue of representationin the civil process of Ukraine. The modern civil process is particularly complex,
since the investigative process was replaced by an adversarial process, the essence of which is to transfer
the obligation to substantiate and prove all the factual circumstances of the case to the parties. Currently,
civil proceedings are carried out on the basis of competition, so the parties and other persons participating
in the case must prove the circumstances they refer to as the basis of their claims and objections.

The concepts and signs of representation as an important procedural means of representation and
protection of the interests of the parties and other participants in civil proceedings are analyzed. Its
essence consists in the procedural activity of a representative or attorney, aimed at protecting the
subjective rights and legally protected interests of another person, as a party or a third party participating
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in the case, state and public interests, as well as assisting the court in a comprehensive, complete and
objective clarification of the circumstances of the case in order to make a legal and well-founded decision
on the case. With the development of society, the scope of representation has covered a wide range of
both property and non-property relations.

The importance of this institution in social life is determined by the fact that representation makes
it possible to optimize and activate the process of acquiring and realizing subjective rights and
obligations, and for disabled citizens it is the main means of their participation in legal relations. With the
help of representation, it is possible to acquire and exercise most material and procedural civil, as well as
other subjective rights and obligations, depending on the industry.

Thus, representation acts as one of the important guarantees of real exercise of rights and
fulfillment of duties by subjects of law. The importance of this institution in social life is determined by
the fact that, with the help of the institution of representation, additional opportunities are created for the
exercise of rights and obligations by participants in civil legal relations, and the most comprehensive
protection of their subjective rights is carried out. is ensured, and the efficiency of establishing economic
ties between economic entities increases. The relevance of this topic is due to the implementation of
systemic and effective legal reforms in Ukraine, which necessitates an in-depth study of the problems of
improving mechanisms for the implementation and protection of civil rights and interests of the
individual and (in this regard) rethinking some approaches to the legal nature of representation.

Keywords: representation, representative, power of attorney, lawyer.
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THE LEGAL NATURE OF PROPERTY AND NON-PROPERTY
FAMILY RELATIONS

Anisi Mycaesa. IIPABOBA IIPUPOJIA MAMHOBHUX I HEMAMHOBHUX CIMEMHHUX
BIJHOCHH. Po3ymiHHS NpaBOBOro crarycy ciM’i € BaXJIMBUM Yy INPaBO3aCTOCOBYIH JisUTBHOCTI.
IMoHsATTS ciMEHUX NMPaBOBITHOCHH Ta iX BuaM Bu3HayeHo Komekcom mpo nuiob ta cim’io Pecry6Omiku
Kaszaxcran. CiMeiiHi IpaBOBIJHOCHHU y CIMEHHOMY MHpaBi PeryiIOIOTh NPAKTUYHO BCi CHEpH KUTTA Ta
BIZIHOCHH Y ciM’i. 3MiCT CiMEHHNX IPABOBITHOCHH YTBOPIOIOTH MPaBHUYMI Ta 000B’I3KM yuacHUKIB. [Ipu
IbOMY TIepenada OyIb-SKUX MPaB YYACHUKIB CIMEHHHUX B3a€MHH CYBOPO 3a00pOHEHA, OCKIIBKH CiMEiHi
MPaBOBITHOCHHH, BUAM SIKUX OyBafOTh SIK HEMaWHOBUMH, TaK i MAiHOBAMH.

HemaiiHOBI BiTHOCHHH OCOOHCTOTO XapakTepy NPHUITYCKAlOTh YKJIAaIeHHS a00 po3ipBaHHS LLTIOOY,
HapOPKEHHS TUTHHH 200 ii YCHHOBIICHHS, TAKOXK CIOJIM HAJIEXKATh 1 PIlICHHS, K1 OAPYXOKS TIPHIIMA€e CIUTEHO
— HampHKJIaj, BUOIp Mpi3BHINA Ta iHII MOMEHTH, IO CTOCYIOTHCS CHUTBHOTO JKUTTA. TyT jke 3HaXOIHUTHCS
BUKOHAHHSI 00OB’SI3KiB 3 BUXOBAHHS JWTHHH, Ti OCBITH Ta iHIIMX BaXXJIMBHUX >KHUTTEBUX acrekTiB. OcoOucTi
HEMaifHOBI MPABOBIHOCHHU 4ICHIB CiM’1 BperysJboBaHi HopMamu mpaBa. He3Bakaiouwn Ha Te, IO 0COOMCTI
HEMaifHOBI BIJJHOCHHM MEPeBAKAIOTh y CIM’i, OCKUIbKM BHM3HAYalOTBCS CaMOIO CYTHICTIO MLTIO0Y,
CIIOPiTHEHOCTI, OUTBIIIICTD 3 HUX Tepe0yBalOTh 32 PAMKAMH IIPABOBOTO PEryTIOBAHHSL.

VY 3B’S3Ky 3 UM, y CTaTTi BCTAHOBJICHO KOJO JOTOBOPIB Y CIMEHHOMY IIpaBi, [0 PETYIIOIOTH K
MaifHOBI, TaK 1 HEMAHOBI BiJIHOCHHH CYy0’€KTIB CIMEHHHX MPABOBITHOCHH, BUSBIICHO iX OCOOIMBOCTI Ha
OCHOBI aHaji3y NpaBOBUX HACIHIJKIB, YKJIAJaHHS TaKHX JOTOBOPIB, @ TAKOX 3YMOBICHUX HE JIHIIE
HeMalHOBUM XapaKTepoM, a i CiMeHHO- MpaBOBOi MPHUPOJIOI0 1 MOJIEPHI3allis 3a3HAYE€HNX CTaTeH, MOXe
OyTH 1OAATKOBHM 3aXHMCTOM TS HEIpale31aTHUX WISHIB ciM 1.

Knrouosi cnosa: Cim’s, cimeiini npagosionocunu, cy6’ekmu CiMetiHux npasosiOHOCUH, GIACHICb,
w06, NOOPYIACHCS, CRINbHA BAACHICTb.
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Relevance of the study. Family legal relations in family law regulate almost all spheres
of life and relationships in a family. In this regard, the study of this issue would be logical to
begin with a discussion of the concept of "family". In the explanatory dictionary of S.
Ozhegov, it is proposed to understand a family as a group of relatives living together (husband
and wife, parents with children) [1]. In legal science, various opinions have been offered on the
legal definition of a family. G. Sverdlov called a family a social unit based on kinship and
marriage (which corresponds to the Marxist doctrine), built on mutual love, equality of men
and women, unity of interests of the individual and society and performing the functions of
procreation, upbringing and mutual assistance [2].

A similar approach is demonstrated by R. Manakova, who defines a family as a small
social group based on marriage, kinship, adoption and other forms of adoption of children for
upbringing, connected by commonality of life, as well as family rights and responsibilities [3].
We believe the second definition is more preferable, devoid of illegal and difficult-to-define
categories, such as love, mutual assistance, etc.

But the most difficult question is whether a family can be considered an independent
subject of law or at least a quasi-subject entity. The current Kazakhstan marriage and family
legislation does not explicitly state that a family is a subject of law. Traditionally, the subjects
of law include citizens and legal entities, public entities. At the same time, other legal entities
have recently begun to appear. In fact, such legal personality can be recognized for holding
entities.

But the well-known classification of civil law relations by object into property and non-
property does not imply the inclusion of corporate relations. O. Krasavchikov wrote that "a
family, as it is known, is not a legal entity. At the same time, family members, without losing
their individuality, jointly acquire some legal opportunities and encumbrances, legally
reflecting their relationship with each other and with third parties" [4]. Based on this, it can be
assumed that a family is a kind of quasi-legal entity that has common features with a corporate
legal entity. This argument is supported by the norms of Article 33 of the The Code of the
Republic of Kazakhstan on Marriage (Matrimony) and Family of the Republic of
Kazakhstan (CRKMF) and Article 223 of the Civil Code of the Republic of Kazakhstan dated
December 27, 1994 (hereinafter referred to as the Civil Code of the Republic of Kazakhstan),
which establish the rule on joint property of spouses [5]. Thus, the property jointly acquired by
the spouses includes the property acquired by the spouses during the marriage. It does not
include the property of each of the spouses that belonged to him/her before marriage, as well as
received by one of the spouses during marriage as a gift or by inheritance. Accordingly, it can
be argued that there is a separate property of the spouses as a private legal community and the
presence of the property of each of the spouses. We believe it is possible to define a family as a
family-legal community, which is characterized by some features peculiar to civil law
corporations.

Confirmation of the stated position can be found in judicial practice. Thus, in one of the
cases, the Pavlodar City Court indicated that a young family acts as a single subject of legal
relations [6]. In another case, the Rudny City Court of Kostanay region indicated that the
income received from entrepreneurial activity during the joint residence of the spouses was
spent jointly for family needs, and in order to impose on the spouse the obligation to repay
borrowed funds, it must be established that the obligation was common, that is, as it follows
from the paragraph 2 of the article 34 of the CRKMF, originated on the initiative of both
spouses in the interests of a family, or is an obligation of one of the spouses, according to
which all received assets were used for the needs of the family [7]. In addition, according to the
paragraph 1 of the article 34 of the CRKMF, the management of the common property is
carried out by mutual consent of all spouses, that is, the family has a management system,
which is one of the signs of a corporation. Any of the spouses can act on behalf of the family.

Thus, in relation to other persons, a family as a private legal community (family legal
community) acts as a single entity. In addition, it is worth noting such sign of a family as the
need for state registration. The basis of a family is formed primarily by the union of a man and
a woman. According to the article 13 of the CRKMF, the rights and obligations of spouses
arise from the date of state registration of marriage in the civil registry offices. Kazakhstan
legislation recognizes only marriage registered in accordance with the established procedure.

Continuing the study of the family, we note that in the paragraph 29 of the article 1 of
the CRKMF, according to which a family is "a group of persons connected by property and
personal non—property rights and obligations arising from marriage (matrimony), kinship,
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property, adoption or other form of adoption of children for upbringing and designed to
promote the strengthening and development of family relations". Thus, family relationships can
only be built within the family. Persons who are not related to each other by kinship, marriage,
property or adoption cannot enter into family relations. Thus, since a family is not recognized
as an independent legal entity in the domestic legislation, taking into account the above
arguments, we believe it is possible to consider a family as a quasi-legal entity, similarly with
holdings or other quasi-subject entities.

Recent publications review. The theoretical basis of the study was the works of
leading pre-revolutionary Russian, Soviet, modern Russian and Kazakhstan scientists, whose
works served as a necessary basis for conducting a comparative analysis of family law
institutions and identifying the essence of family relations, as well as researchers who directly
devoted their works to the sciences of the theory of law, civil and family law. These are such
researchers as  S. Alekseev, M. Antokolskaya, M. Baideldinova,  G. Bogdanova,
A. Bogolyubov, S. Boshno, M. Braginsky, S. Bratus, Ya. Webers, V. Vitryansky, V. Gribanov,
O. Gridneva, M. Gusev, F. Dalpane,  A. Didenko, I. Zhilinkova, V. Zalessky,
N. Zvenigorodskaya, A. Ignatenko, O. loffe, M. Kazantsev, Sh. Kalabekova, G. Kerimov,
A. Kiselev, O. Kosova, L. Krasavchikova, A. Kuzhilina, E. Kurumshieva, A. Kuttygalieva,
A. Lozovsky, A. Makovsky, L. Maksimovich, V. Maslov, D.Medvedev, D.Meyer,
L. Mikheeva,  E. Mitryakova, = M. Mukanova,  A. Murunova, E. Mukhamedzhanov,
A. Nechaeva, O. Nizamieva, I. Novitsky, S. Nugmanov, A.Parchment, L. Petrazhitsky,
I. Pokrovsky, M. Prudnikova, L. Pchelintseva, D. Rashidkhanova, N. Rulan, V. Ryasentsev,
A. Saidov, G. Sverdlov, B.Sisenova, A. Slepakova, N. Sosipatrova, A. Spirkin,
A. Stremoukhov, Sh. Stepanyan, E. Sukhanov, L. Syukiyainen, H. Tarusina, A. Tikhomirov,
I. Tokmambetova, Zh. Toriya, G. Turysbekova, D. Ulanova, G.Uakpaeva, N. Ulchenko,
0. Khazova, G. Shershenevich, D. Shestakov, I. Shipachev, E. Chefranova, etc.

In Kazakhstan, in recent years, several dissertation studies have been conducted for the
degree of Doctor of Philosophy (Ph.D.) on the problems of family institutions.

Methodological foundations of the study. The theoretical and methodological basis of
the research falls in the organic combination of the requirements of general scientific and
private scientific methodology. In the research process, the dissertator applied the general
scientific dialectical method of cognition, as well as private scientific methods: comparative
legal, system analysis, formal legal, logical, historical and legal.

The article’s objective is to establish a range of contracts in family law regulating both
property and non-property relations of subjects of family legal relations, to identify their
features based on the analysis of the legal consequences of concluding such contracts due not
only to their non-property nature, but also to the family-legal nature, as well as the
modernization of these articles for compliance with the concept of mutual family obligations,
this is it will serve as additional protection for disabled and needy family members.

Discussion. Understanding the legal status of the family is important in law
enforcement activities, since the CRKMF regulates family legal relations, their content, the
rights and obligations of the parties, as well as any other aspects that relate to the life of the
family.

There are the following methods of state-legal regulation of family relations and their
features: prohibitions: have certainty; are intended for direct participants in family relations or
for persons intending to become their participants; are associated with the onset of adverse
legal consequences or with the possibility of their occurrence; permissions: less defined;
addressed to other persons besides the participants; related to procedural norms.

The main aspect of such regulation is the compilation of prohibitions and permits. Each
of the spouses independently determines the framework in which the relationship takes place,
while the second, agreeing, undertakes to fulfill all the requirements.

The grounds for the emergence, modification and termination of family legal relations
are legal facts: a) actions — lawful and unlawful. The legitimate ones include, for example, the
registration of marriage, the conclusion of a marriage contract, etc., the illegal ones are the
evasion of alimony; b) events — death, illness, which led to the recognition of a citizen as
incapacitated; c) sometimes there are very common in family law special types of legal facts —
states, for example, kinship, property, adoption, marriage, neediness, etc.

Family legal relations are a rather extensive concept, and it is possible to recognize one
or more criteria for such an action only by characteristic signs. Family legal relations have the
following features:
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— this type of interaction is of public importance and plays an important role in the
formation of society;

— rights arise only between certain persons;

— certain legal circumstances form both the rights of each of the participants in the
process and his/her obligations;

— these rights operate inextricably with existing regulations and legislation;

— family legal relations, their classification and features depend solely on the will of all
parties;

— family legal relations and legal facts based at the time of their action are regulated by
law and are dependent on all amendments.

Despite the obvious signs, family legal relations have features that distinguish them in a
variety of types of relationships.

So, family legal relations can be classified as follows:

— relative with an absolute nature of protection (for example, legal relations regarding
the upbringing of children);

— absolute with some signs of relative (for example, legal relations regarding the
common joint property of the spouses);

— relative, not having an absolute nature of protection (for example, personal non-
property relations between spouses).

In family legal relations, the subjects are each other’s spouses, close relatives, parents or
guardians, that is, they are related to each other or in civil relations. Family legal relations, the
concept and types of which are predetermined by the CRKMF, are characterized by long-term
interaction and are interrupted only after the termination of the relationship at the legal level.

The transfer of any rights of participants in family relationships is strictly prohibited,
since family legal relations, the types of which are both non-property and property, are based
precisely on personal interaction. The key factor of this interaction is the trusting relationship
between each of the members of this cell of society.

The classification and nuances of family legal relations indicate that only personal ties
between family members can serve as the emergence of such interaction. Despite the fact that
one of the types of relations is of property nature, they can arise only in the case of personal
contacts of participants in the entire process. Any family legal relations and their general
characteristics are based precisely on the types of such contacts. Each of them has its own
characteristics, but they are all dependent on each other and are completely based on them.
Without this factor, no family norms and acts can be applied to citizens. In addition, family
relationships are built on trust and respect for each other, and as soon as this sign disappears,
the family actually ceases to exist. In this case, the family turns into a fiction, which, in
principle, generates certain negative legal consequences (marriage, for example, can be
dissolved without clarifying the motives, marital property ceases to be considered jointly
acquired, custody and adoption can be canceled, etc.).

Each of these types has its own distinctive features, their presence in matters concerning
the institution of the family is mandatory. M. Mukanova and E. Arutyunyan rightly note that
for proper regulation of relations in the family sphere, it is necessary to investigate the nature
of the emerging relations, to identify their legal essence [9]. Like any legal relationship, family
relations include three elements: content, subject and object.

The content of family legal relations is formed by the rights and obligations of the
participants in these relations. For example, the responsibilities of parents for the maintenance
of minor children correspond to the child’s right to receive alimony. These rights and
obligations are mutual. The rights and obligations of participants in family legal relations
cannot be transferred to other persons either by law or by contract, since they are inseparable
from the identity of their bearers. So, for example, if a minor child’s parents die, then a child in
need of assistance acquires the right to receive alimony from his grandparents who have the
necessary funds for this (the article 152 of the CRKMF). But the obligation to maintain a child
does not pass from parents to grandparents in succession, the obligation of grandparents to
support their needy minor grandchildren is independent, not passing from parents and arising
only if a minor grandson is unable to receive maintenance from his parents. In our opinion,
linking the duties of grandparents with the inability of grandchildren to receive maintenance
from able-bodied parents and siblings contradicts the general idea of receiving support in the
family. In this regard, we propose to state the article 152 of the CRKMF in the following
wording: "Minor grandchildren in need of assistance have the right to receive alimony in court
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from their grandparents who have the necessary funds for this".

Taking into account the existence of mutual family obligations, we propose to amend
the article 153 of the CRKMF and state it in the following wording: "Disabled grandparents in
need of assistance have the right to demand in court alimony from their able-bodied adult
grandchildren who have the necessary means for this".

The subjects of family legal relations can only be individuals, family members
connected by marriage, kinship, property, adoption or other means of placement of children left
without parental care, or former family members. The relations that arise between family
members and state bodies (for example, under the registration of acts of civil status or the
placement of children left without parental care) are not private law, but public law. Each of
the subjects of family legal relations is endowed with family legal capacity, which, like civil,
arises from the moment of birth and ceases with the death of a person. The CRKMF does not
decipher the concepts of family legal capacity and legal capacity and does not disclose the
relationship of these concepts in civil and family law. In this regard, based on the provision of
the article 5 of the CRKMF, it can be concluded that these concepts in civil and family law
have no special differences.

Interpretations of these concepts are given in the legal literature. For instance, J. Webers
defines family legal capacity as the ability of an individual "in accordance with the law to
perform family legal acts and have personal non-property and property rights and obligations
provided for by the legislation on marriage and family"”, and family legal capacity as "the
ability to acquire and exercise family rights and obligations™ [10].

In addition, it should be borne in mind that participants in family legal relations may be
persons who do not have civil legal capacity, for example, a minor father can independently
file a claim for establishing paternity against his child from the age of 14; when resolving some
family issues in court, for example, when determining the child’s place of residence when the
parents divorce, the consent of the child is required if he has reached the age of 10.

The objects of family legal relations are things and actions. Things act as objects of
property relations. For example, when dividing the property of spouses, the objects are
movable and immovable things, income, etc.; in alimony obligations the object is cash paid as
interest on income or in a fixed amount. Actions are objects in personal legal relations, for
example, between spouses it is the choice of surname, occupation, etc.

Any family legal relations, the subjects, objects and content of which are strictly defined
by the CRKMF and are clearly regulated by law and they are based, first of all, on interaction
in the family, which is understood as a separate cell of society, all participants of which are
linked by blood or voluntary consent to receive such a status. It is generally believed that
everyone who is a participant in such contact is called a "family member". The state does not
establish a clear definition of this concept, however, everyone who is legally or blood related
can call himself a participant in such a process and, accordingly, a member of a certain family.

Existing de facto and legally family legal relations, the concept, structure and types of
which fully comply with the current legislation, have features related specifically to the content
of the relationship itself. Each participant in the interaction has not only special rights, but also
obligations that all participants must fulfill under almost any circumstances. The subject
composition of family relations is formed only by individuals. State bodies, officials, legal
entities, unlike civil legal relations, cannot be subjects of family relations. Participants in most
family relationships can be both capable and incapacitated and limited capable persons
(including foreign citizens and stateless persons). Thus, the emergence of family relations is
due to special circumstances, which include: kinship, marriage, adoption of children for
upbringing.

Family legal relations are, first of all, personal property or non-property relations
between spouses or immediate relatives. We offer a classification of types of family legal
relations in accordance with the norms of the CRKMF.

Personal non — property relations are divided into:

— personal legal relations between spouses;

— personal legal relations between parents and children (adoptive parents and adopted);

— personal legal relations between other family members.

Property relations can be classified:

a) on a subject basis:

— property legal relations between spouses;

— property relations between parents and children;
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— property relations between other family members;

b) in relation to the property:

— mandatory (for example, alimony);

— property law (property relations).

Let’s consider each of the listed types.

Non-property relations of a personal nature involve the conclusion or dissolution of
marriage, the birth of a child or his adoption, and also include decisions that the spouses make
together — for example, the choice of a surname and other issues related to living together. Here
is also the fulfillment of responsibilities for the upbringing of the child, his education and other
important aspects of life. Personal non-property legal relations of family members are
regulated by the norms of law relations between family members regarding intangible benefits.

The list of intangible benefits is contained in the paragraph 3 of the article 115 of the
Civil Code of the Republic of Kazakhstan. These include life and health, personal dignity,
personal integrity, honor and good name, business reputation, privacy, personal and family
secrets, the right to free movement, choice of place of residence and residence, the right to a
name, the right of authorship, other personal non-property rights and other intangible benefits.

L. Krasavchikova divides intangible benefits into two groups: the rights that ensure the
physical existence of citizens (the right to life, health, a favorable environment, etc.) and the
rights that ensure the social existence of a person (the right to a name, honor, dignity, personal
and family secrets, freedom of movement) [11].

Since intangible benefits cannot be measured by economic, physical, or other indicators,
therefore personal non-property relations have no economic content and are not of a material
nature. Despite the fact that personal non-property relations are predominant in the family,
since they are determined by the very essence of marriage, kinship, based, as a rule, on love,
mutual understanding and mutual respect, most of them are outside the scope of legal
regulation.

Remaining in the existing paradigm, we will consider the legal regulation of personal
non-property relations of spouses, since in family the relations of spouses, in our opinion, are
decisive, since whatever content we put into the concept of family, in any case we are talking
about community, and the core of this union is the community of spouses. These relationships,
of course, have a property aspect, but in reality personal relationships come to the fore. It is
well known that the law is only able to regulate the relations of the latter category to an
extremely limited extent, which is also true in relation to the relations of spouses.

The personal rights and obligations of spouses are inextricably linked with their
personality, and therefore they are inalienable and non-transferable in any way: neither by
agreement, nor by universal succession, nor in any other way. The CRKMF enshrines the
following personal non-property rights:

1) the right of the spouse to choose the type of occupation, profession, place of
residence and residence. This means that each spouse, guided by their abilities, interests,
opportunities and available knowledge, independently chooses the sphere of their labor and
creative activity. The other spouse can only give advice and recommendations on this issue, but
his opinion and objections have no legal significance.

The right to freely choose their place of residence and place of stay means that spouses
are not obliged to live together or follow each other when one of the spouses changes their
place of residence (for example, in connection with enrollment in a public position or studying
in another locality). This also includes the right of the spouse to choose citizenship. The
independence of a spouse’s choice of citizenship from the desire of another spouse is provided
for in the article 7 of the Law of the Republic of Kazakhstan dated December 20, 1991
Ne 1017-X11 "On Citizenship of the Republic of Kazakhstan": the conclusion or dissolution of a
marriage between a citizen of the Republic of Kazakhstan and a person who does not have
citizenship of the Republic of Kazakhstan does not entail a change in the citizenship of these
persons; a change in citizenship by one of the spouses does not entail for a change in the
citizenship of the other spouse [12]. These rights of each spouse correspond to the obligation of
the other spouse not to cause obstacles in the implementation of their personal non-property
rights;

2) the spouse’s right to divorce (the article 14 of the CRKMF). As it has been noted
more than once, one of the principles of family law is the voluntary nature of the marriage
union. This means, in particular, the inadmissibility of forced marriage, so both spouses are
entitled to terminate the marriage at any time. The other spouse has the obligation not to
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prevent him from exercising this right (for example, by avoiding the dissolution of marriage in
the registry office, despite the absence of objections to the divorce);

3) the right of the spouse to appoint him as a guardian (trustee) of the child. This right
also corresponds to the obligation of the other spouse not to interfere with the exercise of his
right, since the decision of the guardianship and guardianship authority is made taking into
account how the family members of the future guardian (trustee) treat the child (the paragraph
3 of the Article 122 of the CRKMF);

4) the right of spouses to jointly resolve issues of family life: issues of motherhood,
fatherhood, upbringing and education of children, distribution of the family budget, acquisition
of property and others.

The paragraph 4 of the article 30 of the CRKMF also provides for the duty of spouses to
build their relationships in the family on the basis of mutual respect and mutual assistance, to
promote the well-being and strengthening of the family, to take care of the welfare and
development of their children.

The latter right and obligation are declarative in nature, since the legislation does not
provide for mechanisms for their enforcement and the possibility of applying sanctions for
their violation. After all, if one of the spouses has appropriated the right to resolve issues of
family life, then the law does not provide for an effective way to force the spouses to solve
them together. It is also impossible to oblige a spouse to respect another spouse, since this
relates to the sphere of feelings and may not have an objective expression. If disrespect has
received an objective form, then the norms of criminal law, not family law, will already be
applied here. However, in some cases, violation of such rights and non-compliance with
obligations can have a negative impact on the offending spouse. Thus, according to the
paragraph 3, the paragraph 1 of the the article 150 of the CRKMF, in case of improper
behavior in the family of a disabled spouse in need of assistance, the court may release the
other spouse from the obligation to maintain him.

Another personal non-property right of spouses is the right to choose a surname at the
conclusion and dissolution of marriage. Each of the spouses decides for himself what surname
he (she) should have, regardless of the consent of the other spouse or third parties (for example,
their parents or other relatives). The other spouse has an obligation not to exert unlawful
influence and not to abuse his other rights in order to obtain the necessary solution.

At the conclusion of marriage (matrimony), the spouses, at will, choose the surname of
one of them as a common surname, either each of the spouses retains his premarital surname,
or one (both) joins the surname of the other spouse to his surname. The combination of
surnames is not allowed if the premarital surname of at least one of the spouses is double. The
surname of one of the spouses or the surname formed by joining the wife’s surname to the
husband’s surname may be recorded as the common surname of the spouses. The common
surname of the spouses may consist of no more than two surnames connected when writing
with a hyphen. In case of divorce, each of the spouses has the right to keep the surname that he
acquired when marrying, or to restore his premarital surname regardless of the consent of the
other spouse (the paragraph 1 of the article 31 of the CRKMF).

Having outlined the issues of personal non-property relations in the family, we will
proceed to the study of property relations, which also develop between all family members, but
the most common and significant are the relations between spouses, since they are one of the
most important and painful issues of family law. Property relations between spouses
presuppose relations regarding the division of property acquired in marriage, the payment of
alimony for the maintenance of a spouse, including the former, and others. The marriage and
family legislation of the Republic of Kazakhstan provides for the possibility of spouses to
settle their property relations both through a marriage contract and without concluding one,
based on the norms of the CRKMF.

The paragraph 1 of the article 32 of the CRKMF establishes the following: "The legal
regime of the spouses’ property is the regime of their common joint property, unless otherwise
established by the marriage contract.” By the way, a similar approach can be observed in other
post-Soviet republics. The article 31 of the Family Code of Azerbaijan states: "The regime of
joint property of spouses is considered the legal regime of their property. The legal regime of
the spouses’ property is valid, unless the marriage contract provides for another case." The
article 23 of the Family Code of Belarus states: "The property acquired by the spouses during
the marriage, regardless of which of the spouses it was acquired or on whom or by whom of
the spouses’ funds were deposited, is their common joint property" [13], etc.

ISSN 2078-3566 117



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

The paragraph 1 of the article 41 of the CRKMF states: "By a marriage contract,
spouses have the right to change the regime of common joint ownership established by the
laws of the Republic of Kazakhstan, to establish a regime of joint, shared or separate
ownership of all the property of the spouses, its separate types or the property of each of the
spouses. A prenuptial agreement can be concluded both with respect to the existing and future
property of the spouses".

The regime of common property established by the norms of the CRKMF does not
require additional settlement by a marriage contract, if we are talking about the application of
this regime on a general basis, that is, without exclusion or addition of new conditions. This
means that the regime of community of property, being a legal regime, will always be applied
"by default”, even in the absence of a marriage contract [14]. A marriage contract, however,
may extend the effect of the community regime to the property that is defined by law as being
in separate ownership of the spouses, or, conversely, limit the effect of the legal regime on
certain objects. In the same case, when the regime of community of property for some reason
does not suit the parties, this regime can be replaced by another through a marriage contract.

Let us consider in more detail what the legal regime of marital property established by
the national marriage and family legislation is, and analyze the consequences of its change to
one or another regime specified in the article 42 of the CRKMF.

M. Baideldinova and F. Dalpane rightly note [15] that the property regimes of spouses
are numerous and diverse, and for the deepest understanding of the essence of these regimes, to
identify the relationship between them, their classification should be carried out. In this paper,
an attempt is made to classify by generalizing and systematizing different positions of legal
scholars, with the justification of their own view. Thus, V. Maslov proposes to divide all
marital property regimes into two main groups: compatibility regimes and separation
regimes [16]. L. Maksimovich adheres to the same position, emphasizing, however, also the
presence of “"combined regimes derived from them™ [17]. At the same time, I. Zhilinkova
suggests taking into account the third component when classifying: the mode of "conditional"
or "deferred” community (deferred community) [18].

Having studied the property regimes of spouses established by the marriage and family
legislation of the Republic of Kazakhstan, the positions of scientists set out in the legal
literature, we consider it possible to systematize them as follows: the regime of joint ownership
(common joint ownership and common shared ownership) and the regime of separation.

The paragraph 1 of the article 33 of the CRKMF establishes: "The property acquired by
the spouses during marriage is their common joint property".

According to the paragraph 2 of the article 38 of the CRKMF, the court has the right to
depart from the beginning of equality of the spouses’ shares in their common property based on
the interests of minor children. However, in modern law enforcement practice, this rule is
rarely applied, since the plaintiff must provide extraordinary evidence pointing to the interests
of children, although the customary law of the Kazakhs, which regulated the property rights of
women mothers, protected them to a certain extent. So, if during the divorce of the spouses the
children remained with the mother, then the father allocated part of his property in their favor
and the wife managed this property under the condition that she would not remarry and would
not move to live with her relatives [19].

Conclusions. So we believe that it is precisely such norms that can most fully protect
the interests of minor children when a marriage is dissolved between parents, and in this regard
we believe it is possible to implement them into modern national marriage and family
legislation.

The regime of common shared ownership is established by the spouses in the marriage
contract, in which the spouses have the right to indicate that the property will be in common
joint ownership, for example, three years after the marriage or ten years after the birth of the
child, etc.). In addition, the spouses have the right to specify in the marriage contract not all,
but only part their property and even a separate thing as an object of joint ownership.

Under the above-described regime of common joint ownership, the spouses’ shares in
their property are not allocated, and when dividing such property, the spouses have the right to
equal parts of it. In the case of shared ownership, the situation is different. Spouses have the
right to establish a regime of shared ownership of all or part of the property, strictly
determining which share (part, percentage) belongs to each of them, and, accordingly, will
belong to the division of property. This means that the spouses will have the right to share this
property, but each of the spouses will be able to dispose of their share.
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The size of the share in the marriage contract can be determined depending on the
income of the relevant spouse or depending on his financial participation in the acquisition of
this property [20]. The basis on which the spouse receives this or that share may not be
described in the marriage contract at all. The parties, however, should adhere to the condition
established by law that none of the parties should be in an extremely unfavorable financial
situation. Otherwise, such a contract may be fully or partially invalidated by the court, in
accordance with the paragraph 2 of the article 43 of the CRKMF.

Unlike the regime of common ownership, in which all or part of the property of the
spouses forms the so-called common property fund, the separation regime implies the absence
of any common fund at all. This has its advantages and disadvantages. The advantages are to
simplify the proceedings for the judge conducting the divorce proceedings between the spouses
who have established such a property regime. The procedure for dividing property is
automatically omitted: the property has never been shared. The debts of each of the spouses
and other obligations in favor of third parties are also obligations of each of the parties
separately.

The disadvantage of such a regime, however, is following. In the event that one of the
spouses does not have his own income for any reason (in particular, due to disability, child care
or housekeeping), upon the dissolution of the marriage, he will be left with nothing, since he
will not have the right to a share in the jointly acquired property. Actually, there will be no
property that can be considered jointly acquired. The second establishes certain boundaries of
such separation, whether it is a period of time or the occurrence of any circumstance or the
inclusion in separate ownership of not all, but only part of the property of the spouses (for
example, income from personal property, bank accounts, real estate, etc.).

The traditions of Kazakhstan and all other post-Soviet states, the legislative experience
of some European states (France, Italy), as well as the desire of the legislator to protect the
property interests of both spouses to the greatest extent allowed the Kazakh legislator to choose
the regime of common joint property as a legal regime from all existing regimes. A detailed
study of the regime of separate ownership is equally important, since it can become a
contractual regime of the spouses’ property if they conclude a prenuptial agreement.

Family legal relations, the grounds for the emergence and termination of which are
discussed above, are fully regulated by the current domestic marriage and family legislation,
while entirely dependent on the parties involved in their conclusion and implementation. This
kind of interaction, despite clearly defined norms and the framework of the law, depends
entirely on the relationship between people. Despite the fact that more and more people are
trying to protect themselves with a marriage contract and other documents, trust is the main
factor forming a family, creating the ground for the development of legal relations.
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ABSTRACT

Understanding the legal status of the family is important in law enforcement. The concept of
family legal relations and their types are defined by the Code of Marriage and Family of the Republic of
Kazakhstan. Family legal relations in family law regulate almost all spheres of life and relations in the
family. The content of family legal relations is formed by the legal and responsibilities of the participants.
At the same time, the transfer of any rights of participants in family relations is strictly prohibited, since
family legal relations, the types of which are both non-property and property.

Non-property relationships of a personal nature include the conclusion or dissolution of marriage,
the birth of a child or its adoption, this also includes decisions that spouses make together — for example,
choosing a surname and other points related to joint life. This is also where the duties of raising a child,
its education and other important aspects of life are carried out.

Personal non-property legal relations of family members are regulated by law. Despite the fact
that personal non-property relations prevail in the family, as they are determined by the very essence of
marriage and kinship, most of them are outside the scope of legal regulation.

In this regard, the article establishes a circle of contracts in family law that regulate both property
and non-property relations of the subjects of family relations, their features are revealed based on the
analysis of the legal consequences of concluding such contracts, as well as those caused not only by non-
property nature, but also family-law nature and modernization of the specified articles, can be additional
protection for disabled family members.

Keywords: family, family legal relations, subjects of family legal relations, property, marriage,
spouses, joint property.
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LEGAL REGULATION OF PERSONAL DATA PROTECTION
IN THE COUNTRIES OF THE WORLD

Jiiogmuiia Pubanbuenko, Ouexcanap Kocuuenko, L Kainunbkuii. ITPABOBE
PETYJIIOBAHHS 3AXHCTY IMTEPCOHAJIBHUX JTAHUX B KPATHAX CBITY. Binnosigso 1o
3aKOHOJABCTBA MEPCOHANBHI JaHi — e BiJOMOCTI ad0 CyKyIHICTh BimoMocTel mpo ¢izuyHy ocoly, ska
inenTudikoBaHa abo Moxe OyTH KOHKPETHO ineHTH(iKoBaHA. TEXHOJOTIYHHN HPOTPec CTBOPIOE IS
CYCHIIBCTBA JieNali MHUPINUI CIEKTP MOTPeO i MOKIIMBOCTEH, BiJl Oi3HECY JI0 MOJITHKH. B ocTaHHI pOKH
30ip 1 00poOKa MEepCOHAIBPHNUX JAHUX BCE YaCTillle BUKOPUCTOBYETHCS B yCiX cepax »KUTTS JEOJHHHU.
CrpiMKHil pO3BHTOK iHQOpPMALIHHUX TEXHOJOTiH BIMarae BUKOPUCTaHHS IIEPCOHATIBHUX JJAaHUX HE JIHIIIe
JUIsL poOOTH, a W JUIsl TIOBCSKAEHHOTO JKUTTS, MPUBATHOTO JKUTTS, MEJUIMHHU TOIIO. € MUTAHHS IIOJ0
MOpPYIIEHHS MPaB JIOAWHHA. TOMy CTBOpPEHHS HaJiHHOTO 3aXUCTy MEPCOHANBHHX JaHUX BiJl HE3aKOHHOTO
BHUKOPUCTAHHS € aKTYaJIbHUM IS CYCIILIBCTBA.

CTBOpEHHSI HAJIEXKHOTO PIBHA CHCTEMH 3aXHCTy IEPCOHATBbHUX AAHUX € OJHUM i3 BaXIIMBUX
3aBIaHb YKpaiHW Ha MDKHapOAHOMY mpocTopi. [IpiopuTeTHHM HampsIMKOM TOOYIOBH JepiKaBHO-
MPaBOBOTO PETYJIOBAHHS 3aXUCTy MPaB i CBOOO CYCHINLCTBA, a TAKOXK IHTETpallii 0 MiXXHAPOIHUX Ta
€BPONEHCHKUX CTaHJIApPTIB € BIOCKOHAJICHHS ICHYIOUOi CHCTEMH 3aXHCTy IE€PCOHAIBHUX JIaHHX.
KondineHuiiinicth mnepcoHaNbHUX JaHUX 3axumieHa KoHctuTyiiero VYkpainu. BiamosimHo mo
3aKOHOJaBCTBa YKpaiHH MiANPUEMCTBA, YCTAHOBH, NPUBATHI KOMIIaHii, OaHKM Ta iHII MarOTh MPaBoO
00poOIATH TIepCOHANbHI JaHi CIIOXKMBAYiB, NMPH IFOMY BOHH 3000B’s3aHi 3aXHUINATH I AaHI Ta HECYTh
BiJIMIOBINABHICTD 32 MOPYIIEHHS iX KOH(1IeHIIHHOCTI.

OpHUM i3 OUIAXiB 3amo0iraHHsS MOPYIICHHSM TpaB JIOIWHA HA 3aXHCT NEPCOHATBHUX NAaHHUX €
MiBUIIEHHS PiBHA O0I3HAHOCTI HIOAO TMPaBOBUX 3aca] OOpPOOKH Ta 3aXUCTy MEPCOHAIBHUX JaHHX.
3anpoBa/UKEHHS y BITYM3HIHE 3aKOHOJABCTBO HAWKPAIIMX IHCTPYMEHTIB Ta €BPONEHCHKUX CTAHIAPTIB
3aXHCTy HEPCOHAIBHUX JIaHUX, TOCHJICHHS BiINOBIAJIBHOCTI 32 H10r0 MOpYIIEHHs Ta MOHITOPHHT y cdepi
3aXUCTy MEPCOHATBHUX JAHUX JAaCTh MOXJIMBICTH IMiJBUIIUTH Ta MOCHJINTH 3aXUCT MpaB TPOMaJsH Ha
HEBTPYYaHHS B 0COOHMCTE KHUTTS.

Knwwuoei cnosa: nepcomanvui Oami, Kougidenyitinicms iHopmayii, 3axucm nepcoHAIbHUX
OaHUX, PO3GUMOK THHOPMAYITHUX MEXHONLO2IL.
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Relevance of the study. The implementation of online services provides opportunities
for convenient and quick collection and processing of information about a natural or legal
entity. The use of personal data may be misused, illegally, which may lead to its leakage. The
economic growth of the quality of life of Ukrainians, their well-being is an important
component of the modern level of digitalization of society, implemented through electronic
services, mobile applications, etc. Under such conditions, the vulnerability of privacy and
confidentiality of personal data becomes a frequent phenomenon for violating the rights and
freedom of a citizen. lllegal publication of personal data imposes responsibility on violators in
accordance with the legislation of Ukraine.

The legislation of Ukraine defines the obligation of the owners to ensure the protection
of personal data against accidental loss, destruction, illegal processing and illegal access to
them. In Ukraine, the key document in the field of personal data protection is the Constitution
of Ukraine [1], the Law of Ukraine "On the Protection of Personal Data" [2] and documents in
the field of personal data protection, the Law of Ukraine "On Access to Public Information”
[3], the Law of Ukraine "About information" [4]. Many other legal acts also contain provisions
regulating the processing of personal data. The collection, storage, use and distribution of
confidential information about a person who has not given consent to its processing is
prohibited. Exceptions are cases that are defined by law and act in the interests of national
security, economic well-being and human rights.

Article 32 of the Constitution of Ukraine [1] states that no one can interfere in personal
and family life. Article 6 of the Law of Ukraine "On the Protection of Personal Data" [2] states
that "personal data is processed for specific and lawful purposes, determined with the consent
of the subject of personal data, or in cases provided for by the laws of Ukraine, in the manner
established by legislation™. According to Article 5 of the Law of Ukraine "On Protection of
Personal Data", personal data can be classified as confidential information about a person by
law or by the relevant person [2]. The issue of information security is related to information
technologies that are used to ensure information security. Protection of information security
consists not only in the application of unauthorized access to information, but also in the use of
appropriate methods for its security and protection [14].

Recent publications review. The study of theoretical and practical aspects of personal
data protection and information security dedicated to the works of Ukrainian scientists:
0. Bodruk, V. Horbulin, V. Krysachenko, O. Manachinskyi, B. Parakhonskyi, T. Starodub,
0. Shevchenko, O. Vlasyuk and others. Conceptual problems of information security were
investigated by domestic and foreign scientists: R. Aron, K. Clausewitz, K. Hajieva,
B. Liddell-Hart, N. Machiavelli, H. Moltke, K. Popper, P.Proudhon, E.Rybkin,
S. Tyushkevich, M. Tsyurupa, A. Schweitzer, and others. No matter of wide number of
reseaches, personal data protection and information security as scientific field is still in the
conditions of the formation and requires more attention.

The article’s objective is to systemize and analyze the legal regulation of personal data
protection in the the foreign countries and Ukraine.

Discussion. January 28 is recognized as the International Day of Personal Data
Protection. Data Protection Day is celebrated in all countries and in European countries. The
establishment of such a day is related to the fact that network users do not forget to observe the
rules of behavior on the Internet, which help to secure their virtual and real life and to improve
the legal regulation of personal data protection at the international level.

For legal regulation in the field of personal data protection, the European Union has
developed a regulation on the protection of personal data (General Data Protection Regulation,
GDPR, hereinafter — the Regulation), which entered into force on May 25, 2018 [5]. According
to the provisions of the Regulation, personal information is information that identifies, relates
to, describes, can be linked directly or indirectly to a specific data subject or household.

The deepening of cooperation between Ukraine and the EU in the field of personal data
protection is stipulated precisely in our national legislation. If it is necessary to transfer data
from the EU to Ukraine, companies sign a document called Standard Contractual Clauses
(SCC), which is the proper basis for data transfer in this case. In June 2021, a new version of
the SCC was adopted. In June 2018, the law on the protection of personal data was signed in
the USA. California Governor Jerry Brown signed the California Consumer Privacy Act 2018
(the "Act") [6]. This Privacy Act includes data security that is important to the safety and well-
being of the people of California and the entire nation’s economy. It should be noted that the
California Consumer Privacy Act is a "victory" and a big step forward in the protection of
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personal data in the United States. The Act provides new privacy rights for California
consumers, including:

— the right to know about the personal information the company collects about them and
how it is used and shared,;

— the right to delete personal information collected from them;

— the right to refuse the sale of your personal information;

— the right to non-discrimination to exercise their rights under the CCPA [6].

Many well-known companies pay special attention to the protection of personal data.
Thus, the Cisco company, with its obligations, respects the protection of the confidentiality of
personal data of its employees, clients, business partners and other interests [9]. For whom,
Cisco has run a global privacy program so that | can enforce and uphold high standards of
privacy, selection, disclaimer, voice, privacy, privacy, transmission of personal data, and
access to them of those other forms. Under the hour of collecting personal data from the entire
world, Cisco is subject to ambush, which is designated by the global privacy policy. It expands
on personal data, as it is processed by Cisco in the world, like electronic means, so in a familiar
look, on paper wear.

The Global Privacy Policy, together with the Global Privacy Policy, the European
Privacy Policy and the Business Personal Data Privacy Policy, are also intended to implement
appropriate safeguards for the processing of personal data entrusted to Cisco and transferred
from countries whose laws require adequate protection. This enables Cisco to share personal
data globally. The general principles that establish Cisco’s practices regarding the collection,
use, disclosure, storage, protection, transfer, access, and other processing of personal data are
as follows: authenticity, purpose limitation, proportionality, data integrity, data storage and
deletion, data protection, rights of data subjects and reporting [9].

From July to September 2021, European data protection regulators (DPAs) imposed the
2 largest fines for GDPR violations:

— the Luxembourg DPA imposed a €746 million fine on Amazon (it is believed that the
reason for the fine is Amazon’s use of targeted advertising without proper user consent);

— the Irish DPA imposed a €225 million fine on WhatsApp due to data transparency
issues.

These cases confirm a general trend — the efforts of regulators to force large companies
to follow uniform rules and prevent another mass abuse during data processing.

The rapid development of information technologies takes place with large volumes of
data processing, which is related to personal data, state institutions, banks, supermarkets,
mobile communication devices, etc.

The functions of monitoring compliance with the legislation on the protection of
personal data have been transferred to the Commissioner for Human Rights of the Verkhovna
Rada of Ukraine. The processing of personal data on racial or ethnic origin, political, religious
or ideological beliefs, membership in political parties and trade unions, criminal convictions, as
well as data related to health, sexual life, biometric or genetic data is prohibited. The
processing of these categories of personal data should take place only in exceptional cases with
the provision of higher standards of both protection and compliance with the rights of the
subjects of personal data. Previously, all personal data, with the exception of depersonalized
data, was considered information with limited access. According to the new version of the law,
information about receipt of budget funds, state or communal property by an individual in any
form does not belong to information with limited access.

Indicative is the attitude towards the protection of personal data in Estonia [7], where
each of its citizens has their own online account, in which they can track all requests for their
personal data and know who, when and for what purpose applied to them. If a person believes
that the request was unreasonable, he can file a complaint with the Personal Data Protection
Inspectorate. Employees of the inspection have the right to check all state authorities for
compliance with the rules of personal data protection. Since the adoption of the GDPR
(General Data Protection Regulation) in Estonia, no violations and fines have been recorded.
Estonia’s cyber security strategy is based on 4 principles:

1) The protection and promotion of fundamental rights and freedoms in cyberspace and
in the physical environment are equally important;

2) Measures to support cyber security in Estonia are considered as a stimulator of the
speed of digital development, which is the basis of the socio-economic growth of the country.
Security must support innovation, and innovation must support security;
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3) Ensuring the security of cryptographic solutions is of unique importance to Estonia,
as it is the foundation of the digital ecosystem;

4) Transparency and public trust in the state are important for a digital society.
Therefore, Estonia undertakes to adhere to the principle of open public communication.

In addition to the Ministry of Defense of Estonia, national cyber defense is supported by
the Cyber Defense Division of the Estonian Defense League, a unit that includes cyber security
experts from both public and private institutions [7].

According to the NCSI (National Cyber Security Index) in 2021, the leaders of the level
of the national cyber security index in the world were: Greece (96.1), Lithuania (93.51),
Belgium (93.51), the Czech Republic (92.21) and Estonia (90,91). Regarding the level of cyber
security, Estonia (99.48) ranks 2nd after the United Kingdom (99.54) in the global cyber
security index among European countries in 2021 [10, 11].

In Estonia, the legal regulation of information security is provided by the Constitution
of Estonia, the Law "On Public Information", the Law "On Protection of Private Data", the
Law "On Cyber Security”, Cyber Security Strategy for 2019-2022. Estonia’s level of
information security has been tested by critical situations and has shown its efficiency and
effectiveness. All state bodies and private structures of the country systematically interact with
each other to prevent and overcome negative consequences. The Estonian experience shows
that the issue of regulating information security requires balanced multifaceted solutions.

In France, the control of compliance with the legislation in the field of personal data
protection is entrusted to the National Commission for Informatization and Freedoms
(Commission Nationale de I’informatique et des Libertés, CNIL) [8]. CNIL is an independent
administrative body with state funding, the main task of which is to ensure compliance with
human rights, inviolability of private life, and protection of personal or public freedoms in the
process of implementation and use of information technologies [8]. The decision of the CNIL
can be appealed in the administrative court.

The activity of the French special-purpose state bodies in the field of information
security is a component of measures aimed at the implementation of three main tasks inherent
in special services: diplomatic intelligence, military defense and protection of economic
interests. Individual issues of information security of the state are entrusted to one of the main
intelligence agencies — the General Directorate of External Security (La Direction generale de
la securite exterieure, DGSE), which is subordinate to the Ministry of Defense [8].

Looking at the statistics in the field of personal data protection, one can see that in
recent years there has been an increase in the number of appeals received to the Authorized
Body regarding violations in the field of personal data protection [13].

Table 1
Violations of personal data protection
Years Appeals received Inspectlor_ls have been Prepared protocols
carried out
2014 928 53 8
2015 638 62 3
2016 1306 76 5
2017 1211 45 34
2018 806 41 14
2019 1061 36 10
2020 2031 67 9

The value of appeals is growing at the same time as the pace of digitization is growing
and in the context of a pandemic, when the volumes and risks of personal data processing are
growing. Therefore, in the near future, we can reasonably expect an increase in the number of
appeals to these mechanisms and their activation.

The transfer of personal data between subjects, owners and managers located in
different states is becoming increasingly relevant in the digital economy. Art. 28 of the Law of
Ukraine "On the Protection of Personal Data" provide that "violation of the legislation on the
protection of personal data entails responsibility established by law". In addition,
administrative responsibility for violations in the field of processing and protection of personal
data is established by Art. 188-39 of the "Code of Ukraine on Administrative Offenses” [13,
14]. Regarding the EU, according to Article 45 of the Regulation, the transfer of personal data
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is possible without restrictions: "if the European Commission has decided that a third country,
a territory or one or more defined sectors within such a third country, or a relevant international
organization provides an adequate level of protection”. As of today, the European Commission
has recognized Andorra, Argentina, Canada (certain types of organizations), Faroe Islands,
Guernsey, Isle of Man, Israel, Jersey, New Zealand, Switzerland and Uruguay as such states.
The transfer of personal data of EU citizens and residents to the USA is possible under a
special regime [13-14].

Conclusions. Thus, in each country, appropriate legislative, regulatory documents and
standards have been introduced, which are intended to regulate the protection of personal data,
processing, liability for violations of protection and privacy rights.

The main risks associated with the use of modern information technologies are the
irresponsibility of persons who, during processing, disclose personal data, do not ensure the
integrity and confidentiality of information, lack of reliable protection of personal data against
leakage and distribution.

The development of Ukrainian legislation on the protection of personal data was
oriented towards European standards, which are presented in documents and international
treaties of the Council of Europe and the EU. The analysis of the national legal framework on
the protection of personal data shows that the legal protection of personal data in Ukraine is
insufficient and needs to be updated and improved.

In the current legislation of Ukraine, the regulation of issues of responsibility for
violations of personal data protection standards still needs to be refined and adapted to
international standards.
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ABSTRACT

According to the legislation, personal data is information or a set of information about a natural
person who is identified or can be specifically identified. Technological progress creates an ever-
widening range of needs and opportunities for society, from business to politics. In recent years, the
collection and processing of personal data has been increasingly used in all spheres of human life. The
rapid development of information technologies requires the use of personal data not only for work, but
also for everyday life, private life, medicine, etc. There are questions about the violation of human rights.
Therefore, the creation of reliable protection of personal data against illegal use is relevant for society.

Creating an appropriate level of personal data protection system is one of the important tasks of
Ukraine in the international space. Improving the existing system of personal data protection is a priority
direction for the construction of state and legal regulation of the protection of the rights and freedoms of
society, as well as integration into international and European standards. Confidentiality of personal data
is protected by the Constitution of Ukraine. According to the legislation of Ukraine, enterprises,
institutions, private companies, banks and others have the right to process personal data of consumers, at
the same time they are obliged to protect this data and are responsible for violations of their
confidentiality.

One of the ways to prevent violations of human rights to the protection of personal data is to
increase the level of awareness of the legal principles of processing and protection of personal data. The
introduction of the best tools and European standards for the protection of personal data into domestic
legislation, strengthening of responsibility for its violations and monitoring in the field of personal data
protection will provide an opportunity to increase and strengthen the protection of citizens’ rights to non-
interference in their personal lives.

Keywords: personal data, confidentiality of information, protection of personal data, development
of information technologies.
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U.S. POLICE UNIONS: NEW TROUBLES AND CHALLENGES

Awmppiii Camoryra, Kupniao Hexps. ITPODCIIJIKH IOJINENCBKAX CIIA: HOBI
NPOBJEMHN TA BHUKJIMKHU. Crarra npucBsueHa MpolecaM Ta NpPHYMHAM TpaHchopMarii
noJinercproro mpodeminkoBoro pyxy y CLIA B 0ik momitu3amii Ha MKOAY 3aXUCTY TPYAOBUX IPaB i
Yyepe3 3JI0B)KUBAHHS ITOBHOBAKCHHSIMH IOJO 3aXUCTy HPpOoQeciiHUX NpaB MONINEHCHKHUX. Y OUIBIIOCTI
JEMOKPAaTHYHUX KpalH HpamiBHUKaM NPaBOOXOPOHHHMX OPTaHiB TapaHTOBAaHO INPaBO Ha 00’ €JHAHHS y
npodeciiiHi CIiNKY JUIs 3aXHUCTY IXHIX TPYAOBUX IPaB Ta NMPOoQeciifHUX IHTEepeCiB, a B ISIKNUX AepiKaBax —
HaBiTh NPaBO Ha cTpaik. Takox 1e mpaBo 3aKpiIIeHO i Ha PiBHI MIKHAapOJIHO-IIPABOBHX aKTiB, 30KpeMa
y mpuiiasTiid 1979 p. Pagoro €Bponu Jlexmnapartii npo momirito.

ABTopamu 3’sicoBaHo, o y CILIA, okpim cBOiX TpaaumiitHux GyHKUiH, moinedcski npodeninku
HEOOIPYHTOBAHO DPO3LIMPHIN CBOI HMOBHOB@KEHHS, BJAIOYHCh 10 TAKUX 3aXOMIB, SK «yOE3ICUCHHS»
TOMIEHChKUX BII KPUMIHAJBHOTO TIEPECHiAyBaHHS, LUBUIBHUX TI030BiB Ta JAWUCHUILUTIHAPHHUX
HPOBa/KEHb 32 (paKTaMH HENPaBOMiPHOI MOBEIIHKY Ta 3JI0B)KUBAHHS BIIAJI0I0, IO TPU3BOIMIIO HABITh 10
3arubeni Jrofel. binbine Toro, HaA3BUYAiHI MOMIT i3 BTATHEHHAM Y HHUX TMOJIICHCHKUX 3aBXKIU MAalOTh
CBOIM HACIIIIKOM 3HaYHMI CYCIUIBHHI pe30HaHC B OyIb-sKiil KpaiHi CBITY, Jie CIIOBiTYIOTHCS NPUHIUIIN
BIIKPHTOTO CYyCHiJbCTBa i JeMokpartii. OcoONMBOI TOCTPOTH NPHIAIOTH UM IOMIsIM (DaKTH CYIOBUX
pillleHb, 110 CTOCYIOThCS BUHH YH, HABIIAKH, HEBUHYBATOCTI MOJILEHCHKUX Y HPOTUIIPABHUX, SIK BBaXKA€
TpOMaiCbKicTh Ta 11 migepu, nifX. CHOCTEPIraeTbCsi CBOEPITHUN CYCHIIBHAN BOTOPO3ALT MIDXK
MPUOIYHUKAMH Ta MPOTUBHIUKAMH KOPCTKHX TOJIIIEHCHKUX 3aX0/1iB, OCOOIMBO KON HIAETHCS PO KpaiHu
31 CTPOKATOIO €THIYHOIO, PACOBOIO UM PEJTifHOI0 03HAKO0, YHa0UHEeHHM yoro € CLIA.

Kopinust 3a3HayeHOi mpoOieMu OiMBINICTh MOCTITHHUKIB BOAYAIOTh MEPEIOBCIM Y HaaMIpHii
JeLieHTpati3anii opranizaiii OXOpOHHU MPaBOMOPSIKY, L0 Ma€ HACIIJKOM BiJICYTHICTh €JMHOI CHCTEMH
KOHTPOJIO Ta OOJIIKy PEe30HAHCHMX MOAIN 3a y4yacTIO MpAIliBHUKIB MOJILil, MOPIBHIHO JibeparbHOMY
IUBITFHOMY 00ITy BOTHEMAaJIbHOI 30p0i, 1O TATHE 32 COOOI0 TOCTilHI, MOPIBHIHO 3 IHIIMMHU KpaiHaMH,
BUCOKI TOKa3HUKM 3arubeni JoAed sSK BiJl PyK MOJIIEHCHKUX, TaK i CaMUX MOJILEHCHKUX BiZ pPyK
3II0YMHIIB. Hapemri, pymiifHOIO CHIIOI0 aMEepHUKaHCHKUX MPO(QCIIOK MPaBOOXOPOHIIIB € BeNUYe3Ha
KIUTBKICTh WICHIB Ta BeNMKa (piHaHCOBa MiATPUMKa Bifg 000X MapTiid, 0coONMBO mix wac BHOOpIB. Sk
HACITIIOK, HAHOUIBII 3aTATUMH POTUBHUKAMH pedopMyBaHHs nomineicskoi chepu y CLLIA BusBummcs
came npodcrisiky, BOayarouu y moAiOHUX cripodax 3 OOKy MOJITHKIB Ta IPOMaJCHKUX aKTHBICTIB IEBHI
3arpo3u CTabiIBHOCTI CHCTEMH COLIAIBHO-IIPABOBOT'O 3aXUCTY NPABOOXOPOHILIB.

Knrwwuoei cnosa: noniyis, CLLA, npogcninka, konmpakm, po3ciioy8arnHst, KOHMPOJb, KOIEKMUGHI
nepezosopu, pegpopma, 3axucm, KpumuKa.

Relevance of the study. Civil and political rights, which are mostly natural ones, and with
the participation (or rather, non-participation) of the government to ensure them, they belong to
the negative ones. But economic, social and cultural rights are no less important for the
individual. This category of rights, which, on the contrary, is classified as positive, i.e. the
ensuring of active participation of the government in their guarantees, is also recorded both at the
level of international legal acts and in national constitutions. It is the level of security of these
rights that depends on the material and financial capabilities of the country, which, in turn, are

© Samotuha A., 2022
ORCID iD: https://orcid.org/0000-0001-9802-0226
samotuga@ua.fm

© Nedrya K., 2022

ORCID iD: https://orcid.org/0000-0002-9370-1900
k.nedrya@gmail.com

ISSN 2078-3566 127



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

formed thanks to the contributions of its citizens through the realization of such a central right of
theirs in this system — the right to labor, as a result of which a special type of legal relationship
arises, the actors of which there are, on the one hand, hired workers, on the other — employers of
various forms of ownership. Meanwhile, the structure and content of these relations are still not
considered generally accepted and universal. In the Soviet-socialist countries and, unfortunately,
in some transition ones, the government remains the sole employer and regulator of labor
relations. On the other hand, in the countries of established democracies and market economies,
the government determines only the legal limits of such relations, and the issue of resolving
conflicts between the administration and employees is left to the discretion of special mediators,
which are trade unions (as a rule, independent). Instead, in authoritarian states trade unions,
which were united in a kind of power vertical, played the formal role of the owner of social
sphere objects of enterprises, institutions and organizations that were exclusively state-owned,
and their employees had to be members of primary trade union organizations dependent on the
administration in order to use a minimum set of accompanying labor rights, such as rest or
rehabilitation of children, etc.

Today, despite the citizens’ right to freely join trade unions to protect their labor and
socio-economic rights, declared by the Constitution of Ukraine, trade unions in Ukraine, as a
component of civil society on the same level as political parties and mass media, have not yet
become a real factor of influence and formation of the current political and socio-economic
agenda in the country. For their part, the Constitution and legislation of Ukraine establish bans
on membership in trade unions for such categories of employees as judges (including judges of
the Constitutional Court), members of the Supreme Council of Justice, employees of the
Security Service of Ukraine, National Anti-Corruption Bureau of Ukraine, State Investigation
Bureau, and military personnel of the Armed Forces of Ukraine. It is important to note that the
ban on membership in trade unions also applies in parallel with the ban on membership in
political parties for these categories of officials. Instead, prosecutors, police officers and, of
course, civil servants in Ukraine enjoy the right to join trade unions, but they are prohibited by
law from participating in such a form of protection of labor rights as a strike. Moreover, they
cannot be members of political parties and engage in any political activity. Although the right
to strike is guaranteed by law, for example, to the police of France and Poland; and in the USA,
the first waves of police strikes took place since the beginning of the 20th century, and the
most massive one was in 1974 [1].

Trying to act ahead of the American legislator in this area, the Parliamentary Assembly
of the Council of Europe adopted the Declaration on the Police on May 8, 1979. The
Declaration, in particular, states that Police officers shall have the choice of whether to found
professional organizations, join them and play an active part therein. They may also play an
active part in other organizations. A police professional organization, provided it is
representative shall have the right: to take part in negotiations concerning the professional
status of police officers; to be consulted on the administration of police units; to initiate legal
proceedings for the benefit of a group of police officers or on behalf of a particular police
officer. Membership of a police professional organization and playing an active part therein
shall not be detrimental to any police officer. In case of disciplinary or penal proceedings taken
against him, a police officer has the right to be heard and to be defended by a lawyer. The
decision shall be taken within a reasonable time. He shall also be able to avail himself of the
assistance of a professional organization to which he belongs [5].

On the one hand, the police officers’ activities are always accompanied by a certain risk,
as a result of which there is the possibility of harming the health and life of both persons
suspected of committing offenses and the policemen themselves, as well as damage or
destruction of the property of individuals and legal entities. On the other hand, extraordinary
events involving the police always result in significant public resonance in any country of the
world where the principles of an open society and democracy are practiced. The facts of court
decisions concerning the guilt or, on the contrary, the innocence of police officers in illegal
actions, as the public and its leaders believe, give these events a special relevance. After all,
there is a kind of social divide between supporters and opponents of tough police measures,
especially when it comes to countries with a motley ethnic, racial or religious identity, of
which the United States is the convincing example.

These phenomena, namely both the prohibition and the regulation of police unions
activities, including strikes, raise the problem of the use of unions by various political forces to
implement their programmatic goals, or the involuntary or conscious growth of unions

128 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

themselves into active sources of political influence. This question becomes particularly acute
in relation to the activities of trade unions in the ranks of law enforcement officers. In order to
highlight the raised issues, we consider it expedient to highlight similar processes using the
example of the US police.

Recent publications review. A fairly significant number of works are devoted to the
problems of the legal status of trade unions, mainly in the field of labor law (V. Korolenko,
Yu. Shchotova, D. Zinkov, F. Tsesarsky, etc.) and administrative law (A. Bilous, A.
Shakirova). The issue of the participation of trade unions in the socio-legal protection of law
enforcement officers and control over police activities is highlighted in the dissertation studies
of V. Vasylenko, O. Synegubov, and O. Cherkunov. However, the problem analyzed in a
slightly different way found its coverage in the works of American researchers: C. Fisk,
L. Richardson, D. DiSalvo, B. Hodges, I. Kullgren, R. lafolla, R. Peacock, M. Levi, P. Stinson,
B. Levin, T. Fegley, et al.

As we’ve mentioned in previous research paper, in the 1960°% police associations
became more politically active, especially since they were gaining labor rights during a period
of urban unrest and public hostility to the police [16, p. 61]. In a 1977 book, Stanford
University political scientist Margaret Levi described police unions as a "bureaucratic
insurgency” that overcame police commissioner opposition in several major cities. In some
instances, the unions even served as platforms for launching the political careers of former
officers and officials [13].

The research paper’s objective. Hence, the question of our research will be
consideration of the processes and reasons for the transformation of the police movement in the
USA towards politicization to the detriment of the protection of labor rights and due to the
abuse of powers to protect the professional rights of police officers.

Discussion. As some US researchers state in the debate over police unions’ response to
allegations of excessive force, no issue has been more controversial than statutory and
contractual protections for officers accused of misconduct, with opponents criticizing such
protections and police unions defending them. Despite all the public debate about police
unions, there is relatively little legal research on them. Neither the legal nor the social science
literature on policing and police reform has explored the opportunities and limitations provided
by labor law when considering organizational change. A lack of scientific research is affecting
public policy, as groups ranging from Black Lives Matter” to the US Department of Justice
propose legislative changes that require the cooperation of police agencies. Hence, scholars
have proposed "soft" changes to the law governing police labor relations to promote the
transparency, accountability, and constitutionality of police practices that police reformers have
championed for at least a generation [9]. Some American experts see several roots of the
outlined problem, among which, we believe, it is necessary to highlight the most convincing.

Every year in the United States, more than a thousand people die at the hands of the
police. This is a much higher death rate than any other developed country. First of all, such
statistics are related to the fact that American police officers face a higher risk during patrols,
including attacks on them. In Germany or Great Britain, the number of dead law enforcement
officers from attacks by civilians over the years is one. On the other hand, in the USA, the
number of dead law enforcement officers is 50 times higher. The main reason is the large
number of illegal firearms. According to the American Crime Prevention Research Center, the
number of illegal firearms in hands has been increasing for several years in a row, numbering
more than 19 million units, which is a 304 % increase compared to the period 10 years ago [3].

For his part, Robert Peacock, Associate Professor of Florida International University,
who was project leader of the US Department of Justice’s International Criminal Investigative
Training Assistance Program (ICITAP) in Ukraine, notes that every democratic nation has
problems with misconduct and non-accountability of law enforcement agencies [12]. We
cannot forget that the police has become one of the last institutions to appear in the whole
world. We’ve had armies to deal with external threats, fire departments, judges, and prisons,
but people have always been hesitant to give to one group guns and the right to take away our

" Black Lives Matter is a social movement in the USA, Great Britain and Canada, founded in
2013 in response to the acquittal of the police officer who killed Trayvon Martin, a black man. The
mission of this organization is to eradicate white supremacy and build local initiatives to fight against
violence, that is forced by the government and law enforcement officers against black communities.
[https://blacklivesmatter.com/about/].
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freedoms. In the case of the US, the actions of police officers remain largely unpunished,
despite efforts to hold them liable for excessive power. According to a study by Philip Stinson
and John Liederbach, Bowling Green University criminal justice professors, "Police integrity
lost: A study of law enforcement officers arrested"”, the U.S. averaged just 4,4 % of cases per
year between 2000 and 2014 when police officers were charged [19].

Uneven and unsystematic control over the actions of law enforcement officers is due to
the US federal structure. At the national level, there is a common criminal code, but each of the
50 states also has its own criminal code and independent agencies. In addition, the US police
system is decentralized, rooted in the ideas of home rule and the limitation of central authority.
Only a few of America’s 18,000 law enforcement agencies are federal, while most are
managed and therefore controlled by the state, city, and county governments. Hence, police
powers are mostly discretionary [22]. Local prosecutors and officials usually also investigate
police behavior. Officer training and firing is the responsibility of municipal police
departments and local sheriffs. The most difficult situation is the implementation of the
centralized nationwide record of the detainees’ deaths in police stations, introduced by the US
Department of Justice. At the same time, the FBI does not verify any data provided by local
authorities, which may not match reality. In addition, participation in the FBI program is
voluntary. But the federal government, according to some authors, can primarily change
federal law. For example, a bill that passed the Democratic-led House of Representatives in
June, 2020 would make chokeholds a civil rights violation and suspend federal grants to
jurisdictions that do not ban them [7].

Another important factor that is our research subject is the police unions’ power. It is
about protective contracts for officers, which are concluded by such unions. Local governments
allow law enforcement officers to bargain collectively over their terms of employment, so this
means that unions can also agree on the scope and content of internal disciplinary procedures.
So, it can be argued that unions have set the tone for police culture in America since their
inception and have at times blocked police reforms on the pretext of police workers’ rights.
They are mentioned only when there should be some benefit from it. For example, there is
almost no discussion within the unions about allowing an officer to have a second job outside
the police force. According to R. Peacock, this practice should be put to an end. "Officer
Chauvin worked nights as a nightclub security guard. When | see him on video looking at the
camera with glassy eyes (referring to the recording of Floyd’s arrest™), | see an ordinary-
looking officer who is so tired that he is almost a zombie during the day on the job. This is
unacceptable in modern society”, he emphasizes. He said Minneapolis pays police officers very
well, almost twice what teachers earn, and therefore should not be allowed to do other outside
jobs with rare exceptions, such as training other police officers.

In the context of Floyd’s death, Bob Kroll, head of the Minneapolis police union, is a
stark symbol of police union arbitrariness. Kroll wrote a letter to his union members, who
defend the actions of Chauvin and other officers involved in Floyd’s arrest and death, and
called the current protests a "terrorist movement”. In particular, Reuters reviewed police union
filings and found that unions play a critical role in using political power to advance contracts
that often protect officers accused of crimes. In addition, most American police unions have
managed to negotiate favorable arbitration agreements in their contracts, allowing law
enforcement officers guilty of wrongdoing to be reinstated.

There are also clauses that help to "forgive" past cases of offenses by a police officer
two years after the incident. Unions are powered by massive membership and generous
contributions from both Democrats and Republicans. Legislative initiatives can change the
situation. Democrats have introduced a bill called "The Justice in Policing Act of 2020" aimed
at combating police brutality and fixing cases of abuse of force across the country.

Over the past five years, as demands for reform have grown in the wake of police
violence in cities like Ferguson (Missouri), Baltimore (Maryland), and now Minneapolis,
police unions have been one of the most significant obstacles on the way to change. The

™ On August 26, 2020, in Minneapolis Minnesota, an American police officer Derek Chauvin
pressed his knee on the neck of an African-American detainee. As a result, the George Floyd’s death
caused perhaps the longest protest action in the USA since the 1960s and raised many questions about the
alleged abuse of official powers and racial differences within the country’s law enforcement agencies.
Due to the wave of actions in Floyd’s support, the Minneapolis city council even disbanded the police
department.
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greater the political pressure on reforms, the more defiantly trade unions often resist them. And
few city officials, including liberal leaders, are able to overcome their opposition.

They aggressively defend the rights of members accused of misconduct, often in
arbitration hearings that they have tried to keep behind closed doors. In addition, they have
been remarkably effective at fending off broader change, using their political influence and
weight to thwart efforts to improve accountability. Although union membership has halved to
10 % since the early 1980%, higher membership rates in police unions give them resources to
spend on campaigns and lawsuits to block reforms. Since 2014, one New York police union
spent more than $1 million on local elections.

In St. Louis (Missouri), when Kim Gardner was elected attorney general in 2016, she
set out to curb the city’s high rate of police violence. But after she proposed establishing a unit
in the prosecutor’s office to independently investigate misconduct, she ran afoul of the
powerful local police union. The union pressured lawmakers to reject the proposal, which
many supported but never brought to a vote. Around the same time, a lawyer for the union
waged a legal battle to limit prosecutors’ ability to investigate police misconduct. The
following year, a union leader said Ms Gardner should be removed "by force or election™.

When Steve Fletcher, a Minneapolis city councilman and frequent critic of the police
department, tried to divert money from hiring officers to a newly created violence prevention
office, he said the police stopped responding as quickly to 911 calls from his constituents. "It’s
a little bit like a protection racket”, Fletcher said of the union. A spokesman for the
Minneapolis Police Department said he could not comment this.

Days after prosecutors in Minneapolis charged a police officer in the killing of George
Floyd, the head of the city’s police union condemned political leaders, accusing them of
betraying their members and firing four officers without due process. "This is despicable
behavior”, union president Lt. Bob Kroll wrote in a letter to union members. He also called the
protesters a "terrorist movement". Kroll, who has already received at least 29 complaints, also
criticized the Obama administration for its "police crackdown" and praised President Trump
for "putting handcuffs on criminals instead of us".

In other cases, trade unions did not resist the reforms, but made their implementation
difficult. Federal intervention is often one of the few surefire ways to reform police
departments. But in Cleveland, the union helped slow the implementation of reforms mandated
by the federal settlement agreement order, said Jonathan Smith, a former Justice Department
official who oversaw a government investigation into police practices there. He said union
officials signaled to rank-and-file officers that changes should not be taken seriously, such as
the requirement to report and investigate gun incidents [17].

Police unions have traditionally used their agreements to create barriers to disciplinary
action against their officers. According to a paper by researchers at the University of Chicago,
incidents of violent behavior in Florida sheriff’s offices increased by about 40% after deputies
gained collective bargaining rights, and unionization is associated with higher rates of violent
misconduct, and therefore appears to be a channel of influence [6].

In many cities, including New York, unions are a political force, with their support and
campaign donations coveted by both Republicans and Democrats. Legislation they support
tends to pass and their candidates get elected. They insist on public displays of respect and can
humiliate mayors they don’t like. They defy reformers, including police chiefs, who try to fire
even the worst officers. In an era when other unions are steadily declining in membership and
influence, police unions are maintaining their numbers and their coffers are filling up. In
Wisconsin, Republican Gov. Scott Walker campaigned successfully to eliminate union rights
for most public servants, with the only exceptions being firefighters and police.

Police unions seem to be enjoying the current political paradox. Conservatives
traditionally hate unions but support the police. The left criticizes aggressive policing, but often
mutes its criticism of police unions, which are, after all, public sector unions that are often in
deep trouble. Unions even resort to offering their members extraordinary protection. For
example, officials accused of misconduct can be provided with legal aid at the city council
expense and sufficient time to review the evidence before communicating with investigators. In
many cases, suspended workers are guaranteed pay and disciplinary recommendations from
civilian oversight boards are ignored; complaints submitted too late are rejected. Records of
misconduct may be kept confidential and permanently deleted only after sixty days. Thus, one-
way union contracts limit the ability of police management to discipline rank-and-file officers
is by mandating that complaints against an officer, even those that were substantiated, be
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deleted from the officer’s record after a certain period of time. Twenty-five of the 100 largest
U.S. cities have agreements that dismiss complaints if they are not filed within a certain period
of time, or that prevent an officer from being disciplined if an investigation is not completed
within a certain time frame, usually 90 days. For example, out of 178 contracts studied by
some experts, 156 contained at least one provision that makes it difficult to legally discipline
officers for misconduct [8, p. 166-167].

Concerning the already mentioned civilian oversight boards, we should note that their
accelerated creation occurred in the 1960s, when the Civil Rights Movement began to oppose
police misconduct in largest cities. By 2006, more than a hundred civil control bodies were
founded. Some police unions have succeeded in preventing or even abolishing civilian oversight
bodies, as was the case in New York and Philadelphia in the 1960s, since although they have
been reinstated there. Some union contracts expressly prohibit officers from being disciplined by
civilian oversight bodies, but none of the 16 cities without collective bargaining agreements do
so. However, the US currently has no civilian commissions empowered to prosecute police
officers; they can only make recommendations to police management. [8, p. 174, 179].

With the rise of the Black Lives Matter movement, criticism of the police has become
less muted. There are even calls to liquidate its trade unions. However, the US has several tens
of thousands of non-federal police agencies in its hyper-localized system, with more than seven
hundred thousand officers represented by unions. Therefore, it is not easy to release them.

Some university sociologists argue that police unions are radically different from others.
They write, these organizations function as lobbies to oppose the passage of accountability
legislation and cover up for officer-involved misconduct. A public sector union differs from a
private sector union primarily in that its negotiations necessarily involve, at least morally, a
third party — the public as the taxpayer. Yet many police unions seem to have no provision for
this invisible third party in their contracts and bylaws. They protect their members from the
public and punish whistleblowers with even greater zeal than the leadership does. Police unions
"represent hundreds of thousands of people and, with the exception of very few states, have the
ability to organize without any government opposition”, as they noted. They believe that the
way out of the situation lies in the liquidation of police unions. Some of them have a list of ten
steps to achieve this goal, including voiding contracts, mass firings in the event of unlawful
delays in investigations, and federal prosecution for persistent obstruction of justice. Other
proponents of such abolitionism insist that major labor unions, such as the AFL-CIO™, sever
ties with police unions.

The activities of such an organization as the International Union of Police Associations
(IUPA) — the North American union of police officers, which is registered as a national union
and represents law enforcement officers and support personnel in the AFL-CIO — has received
a mostly negative evaluation among the public and professionals. In addition to assistance with
legal representation, IUPA offers financial, insurance, medical and educational services to its
members. In addition to police officers, the IUPA also represents some correctional officers
and first response medics. A major investigation by the nonprofit Center for Public Integrity
found that the IUPA has largely become a sham fundraising organization with little to no
benefit to law enforcement. For example, in 2018, IUPA transferred only 2.7 % of the collected
funds to the families of law enforcement officers. Most of its operating budget goes to the
unreasonably inflated salary of its director and various advertising campaigns. The
organization was named to the Tampa Bay Times’ list of America’s Worst Charities in 2014
due to its low spending on its mission [11]. In September 2019, more than a year before the
presidential election, the union officially endorsed Trump’s re-election campaign, while saying
that Democratic candidates had smeared the police [21].

Some American experts agree that there is an urgent need for reform, but suggest
considering more procedural steps, such as: limiting collective bargaining to non-disciplinary
matters; opening negotiations to the public; encouraging departments to establish multiple
unions representing more diverse views. Many analysts have called for new use-of-force
protocols, which are known to save lives, but unions have rejected this proposal.

*** The American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) — is
the largest federation of unions in the United States. It is made up of 59 national and international
unions, together representing more than 12,5 million active and retired workers. In the 21st Century, the
AFL-CIO has been criticized by campaigners against police violence for its affiliation with the
International Union of Police Associations (IUPA) [2].
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All this would require such political will that until recently seemed unthinkable. Back in
1994, then-Senator Joe Biden worked closely with police unions to help write his big crime-
fighting bill. He later credited the National Association of Police Organizations. Unions
dropped their support for Biden during the Obama presidency when they saw him working on
criminal justice reform. And one cannot forget the President D. Trump’ speech in 2017, when
he smilingly told a gathering of law enforcement officers on Long Island that he personally did
not mind if they hit the heads of some suspects on the door frames of their cars. The officers
applauded him, and he, for his part, felt his audience. During the 2016 presidential campaign,
the The Fraternal Order of Police (FOP), a national union with 350,000 members, officially
endorsed him. Just as in 1968, he supported George Wallace, the governor of Alabama, who
was distinguished by far right, ultra-conservative and racist views, in particular by his defense
of racial segregation in the era of the Civil Rights Movement [10].

Therefore, the coverage of the position of the Democrats led by J. Biden regarding the
problems of the police, in general, and its unions, in particular, will be worthy of attention.

The police federation, which twice supported the Obama-Biden party and remained
neutral in 2016, endorsed President Trump in July. Soon after, the president of this federation
told the Republican convention that Biden and Senator (future vice president) Kamala Harris
were "the most radical opponents of the police in history”. Such a demarche marked the lowest
point in a political relationship that lasted for most of Biden’s political career. However, the
2020 election has also highlighted the difficulties Biden may face in achieving this goal. After
all, he presents himself as a criminal justice reformer, a friend of decent police officers, and a
critic of racism and mass riots. But Biden saw his official support from prominent law
enforcement groups crumble as those organizations closed ranks against the reform legislation.
They objected to Biden’s rhetoric about "systemic racism" in policing and his promises to
regulate police services with federal authority, even as reformers on the left pressed him for
much bolder changes [4].

In his campaign program, Biden, criticizing his opponents, paid considerable attention
to increasing the role of unions in general. It was that Republican governors and state
legislatures across the country had developed anti-labor legislation to undermine the labor
movement and collective bargaining. States have eroded the rights of public sector workers,
who, unlike private sector workers, lack federal protections that guarantee their freedom to
organize and bargain collectively. In the private sector, corporations use profits to buy back
their own stock and raise CEO compensation, instead of investing in their workers and creating
more quality jobs. The results were predictable: rising income inequality, stagnant real wages,
loss of pensions, exploitation of workers. Employers steal about $ 15 billion a year from
workers simply by paying workers less than minimum wage. In addition, workers experience
huge wage losses caused by other forms of theft. For example, employers who do not pay
overtime, force them to work after hours and incorrectly classified workers. At the same time,
such companies receive billions of dollars in profits and pay managers tens and hundreds of
millions of dollars. In addition, employers repeatedly obstruct workers’ efforts to organize and
bargain collectively by hiring anti-union consultants. So, the Democratic contender has
proposed a plan to grow a stronger, more inclusive middle class — the backbone of the
American economy — by strengthening public and private sector unions. After all, public sector
unions argue that workers, including educators, social workers, firefighters and police officers,
need to be confident that they can serve their communities. If elected president, Biden
promised to sign the Protecting the Right to Organize Act (PRO) [20].

Introduced in February, 2021, shortly after Biden took office and supported by
Democrats, the bill passed the House of Representatives on party lines but was blocked by
Republicans in the Senate. Although the White House made it clear back in January that Biden
would soon sign an executive order (EO) on police reforms, the changes he can make are
limited without the Congress support. The executive order has since been rescinded after fierce
protests from police and Republican politicians. Biden’s draft EO sought to establish national
accreditation standards for police departments and open a national database of "bad cops" —
officers who have been found to have engaged in misconduct. But without Congress, Biden
cannot limit qualified immunity, which in many cases protects police officers from civil
lawsuits brought by victims of their misconduct. At the same time, police circles warned that
the change in qualified immunity will have far-reaching dire consequences, increasing, on the
contrary, the aggressiveness of the police. So, according to some authors, after more than a
year in office, President Joe Biden still hasn’t implemented the long-promised police reforms
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in the US, disappointing black civil rights activists and community leaders [15].

Even they organized a collection of signatures for the corresponding petition, with the
following statements and justifications for the demands: militarized police undermines public
confidence in law enforcement agencies; police departments receive surplus military
equipment through the Pentagon’s opaque program called the "Program 1033", which allowed
the transfer of equipment in amount of more than $ 7.4 billion to more than 8,000 law
enforcement agencies across the country; Biden has advocated demilitarizing the police and
promised to sign an executive order to do so, but now he’s bowing to pressure from police
unions; we must ourselves exert pressure and demand that he fulfill his promise; but this will
not be enough; we must also demand that Congress pass a permanent law to demilitarize the
police, ending this waste [18]. Although, in our opinion, one of the objective reasons for such a
delay is the complication of the international legal order due to the full-scale war of russia
against Ukraine, which requires the American top political establishment to shift more
attention to foreign policy and defense affairs.

Thus, there is much work to be done to better understand police unions, their political
and legal contexts, and their place in reformist or radical projects, some researchers argue.
Emphasizing the role of police unions indicates a welcome move away from court-centric and
formalistic approaches to police work. The high assessment of the role of trade unions in the
criminal justice system reflects an important turning point in the struggle with the political
economy of criminal law. In the end, they believe, one should not agree with the widespread
criticism of police unions in the literature. From a formal point of view, there is usually certain
regularity here: first, police unions fought to protect their members from public scrutiny and
legal liability; second, police unions have repeatedly rallied to support politicians hostile to
criminal justice reform, racial equality, and labor rights. But it would be a mistake to miss this
criticism, another example of the widespread tendency to view criminal law as exclusive and
separate from important conversations about employment policy, workers’ power, and the
social and political structure of society [14, p. 1400].

Conclusions. In view of the above and supporting some experts’ opinions, it is
necessary to state the following. By encouraging careful and critical analysis of the subject of
police unions and their shortcomings, there are important lessons to be learned for both
researchers and police officers. Recognizing the shortcomings of police unions should
contribute to a broader understanding of labor law and its theoretical justification. That is, an
awareness of "what’s wrong with police unions" should help inform what type of labor
legislation would be desirable, or at least what regulatory obligations should be developed to
regulate police work.

At the same time, police unions must also pose difficult questions for police
researchers: to what extent is the call for reform a call for "community" or "democratic"
policing, which in turn rests on a particular vision of liberal reform? If so, what kinds of
illiberal policies might be acceptable to ensure that regulators can suppress the police?
However, because of its radical origins, should this critique redefine the preferred tactic? That
is, recognizing "what’s wrong with police unions” should help to understand what kind of
police oversight might be sufficient and how deep the structural critique of US policing is.

The answer to these questions is not simple. Taking police unions seriously has already
paid off for scholars and activists concerned about the police’s role as a driver of inequality.
But taking police unions seriously requires a deeper understanding of their place not only in the
criminal justice system, but also in broader discussions about workers’ power and law
enforcement in the political economy of postindustrial capitalism.

We consider the following to be one of the main areas of further research into the
problems of the location and role of US police unions in the processes of reforming the
country’s law enforcement system:

1) implementation of the readiness expressed by union representatives to give up
protection in exchange for higher monetary compensation;

2) prospects for implementing public demands regarding the demilitarization of the
law enforcement system;

3) the possibility of a future political demand to expand the powers of civilian
oversight boards if police departments are deemed incompetent or unwilling to properly
investigate and prosecute their officers.
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ABSTRACT

The article deals the processes and reasons for the transformation of the police union movement
in the USA towards politicization to the detriment of the protection of labor rights and due to the abuse of
powers to protect the professional rights of police officers. In most democratic countries, law enforcement
officers are guaranteed the right to unionize to protect their labor rights and professional interests, and in
some states even the right to strike. This right is also enshrined at the level of international legal acts, in
particular in the Declaration on the Police adopted by the Council of Europe in 1979. The authors found
that in the US, in addition to their traditional functions, police unions have unreasonably expanded their
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powers, resorting to such measures as "protecting” police officers from criminal prosecution, civil
lawsuits and disciplinary proceedings for misconduct and abuse of power, which led to even to the death
of people. There is a kind of social divide between supporters and opponents of strict police measures,
especially when it comes to countries with a colorful ethnic, racial or religious identity, which the United
States is the epitome of. Tthe driving force behind America’s law enforcement unions is their massive
membership and heavy bipartisan financial support, especially during elections. As a result, trade unions
turned out to be the most ardent opponents of the reform of the police sphere in the USA, seeing in such
attempts by politicians and public activists certain threats to the stability of the system of social and legal
protection of law enforcement officers.

Keywords: police, USA, unions, contract, investigation, control, collective bargaining, reform,
protection, criticism.
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SEPARATE ISSUES REGARDING THE DIVISION OF MOVABLE
AND IMMOVABLE PROPERTY OF THE WIFE IN DIVORCE

Ousiena Haropna, Kapuna Jlaryn, Mukxona Caruna. OKPEMI TIMTAHHSA HIOAO
HOJITY PYXOMOI'O TA HEPYXOMOI'O MAMHA MOJPYXKKA IMPH PO3JIYUYEHHI YV
CTaTTi ONMCAaHO OJHY 3 HAWIMOMIMpPEHINHX MpobJieM CIMEHHO-NITIOOHNX BIHOCHMH — BH3HAYCHHS
CITIJIBHOTO MalHa MOAPY}OKS Ta HOro PO3Aii, 10 BUHHUKAE IPH PO3ipBaHHI LLTIO0Y.

B nmaniit poboTi BU3HAYEHO, IO HAWMOMIMPEHINIOK MPOOJIEMOI0 CYJaCHOCTI, Ha ajb, € MOJILI
MaifHa MOJIPYKKsl, SIKE y CBOIO Yepry BHHUKAE IpHU po3ipBaHHI nuto0y. [Ipobnem moxiny MaitHa MokHa
YHUKHYTH 3aBISKH CBO€YaCHOMY YKJIAJICHHIO IUIIOOHOTO JIOTOBOPY, Y SKOMY HOAUT MaiHa
31iHCHIOBaTIMEThCS 3 YMOBAMH, MPOMHCAHUMH y NUTIOOHOMY IOTOBOpi, TOOTO. Is mporenypa Oyne
3/IIHCHIOBATHCSA HA TiACTaBi M00pOBiNbHOI yromu. I[IpoTe, ykinamaHHs HUTFOOHOTO JOTOBOPY MepecTaB
OyTH TOIIMPEHOI0 MPAKTHUKOIO Cepesi MOAPYKHIX Tap, sKi CTaBISATBCS N0 Li€i mpouenypi sk oOpa3sy
MOYYTTIB, MM 3JiiiCHIOIOYM TpyOy MOMMIJIKY 1 YCKJIamHIOIOUM co0l mpouexypy MoAiny MaiHa y pasi
NPUNAHEHHS] [UTIOOHUX BIZHOCHH, TaK SIK CYNEpPEeYKH LIOJO PO3MOALTY MaifHa MPaKTUYHO 3aBXKAN
CYIPOBOKYIOTh PO3ipBaHHS ILTIO0Y.

OxapaKTepH30BaHo, 110 PO3Ji CIIIBHOTO MaiHa HOAPYXOKS (KOMHMIIHBOTO TOAPYOKS) O3HAYAE,
SIK TIPABUJIO, MPUITHHEHHS TXHBOI CHINIBHOI BIACHOCTI, Y TOMY YHCIIi CHUIBHO, KA B JESKHX BHIAKaX
MOJKE CTaTH YaCTKOBOIO HEMOXKIMBOCTI MOy MaifHa B Harypi). Po3min cminpHOro MaifHa TsATHE 3a
co00I0 BH/UICHHS KOHKPETHOrO MaiiHa a00 HOro 4YacTMHHM KOXXHOMY 3 MOAPYXOKS (KOJHMIIHBOTO
MOAPYXOKs1), a 1HOMI 1 CTATHEHHs Pi3HULI B BapTOCTi BUALIEHOTO MaifHa 3 OJHOTO 3 HHX Ha KOPHCTH
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IHIIIOTO, SKIIO PO3ain He OyB 3AiHCHEHMIl BINNOBIIHO 10 10JIi 4M HE € PiBHOLIHHUM. JloCHiKeHO
NPaBOBi HOPMH, IO PEIrIaMEHTYIOTh MOPAIOK CTBOPEHHS Ta IOAULY CHIJIBHOTO MaifHa MOIPYXOKS Y
HITIO0HO-CIMEHHOMY 3aKOHOJABCTBI YKpaiHH. 3MIHCHEHO aHaNi3 JesIKUX NMPUKIAAIB 3 CYI0BOI MPAKTUKH
BU3HAYEHHS YaCTOK ITOJPYXOKS B IX CIUIbHIN CIIJIBHIH BIaCHOCTI.

BuznaueHo, o HaifmommpeHinom mpobIeMOr0 Cy9acHOCTI, Ha aJb, € TOAUT MaifHa TTOAPYIOKS,
sIKe y CBOIO Uepry BUHHKAE IpU po3ipBaHHi muto0y. [IpobieM mominy mMaliHa MOXHA YHUKHYTH 3aBISIKH
CBOE€YACHOMY YKJIa[ICHHIO IIUIIOOGHOTO IOTOBOPY, Y SKOMY IOJiI MaiHa 3[iHCHIOBATUMETHCS 3 YMOBAMH,
NPONHCAaHUMH y LUTIOOHOMY IOroBopi, ToOTO, I mpouenypa Oyne 3ailicHIOBaTHCS Ha MiAcTaBi
nobposinbHOT yroau. [IpoTe, ykinaganHs HUIFOOHOTO JOTOBOPY IepecTaB OyTH MOLIMPEHOIO MPAKTUKOIO
cepen MOAPYKHIX Map, SKi CTaBIATBHCA A0 L€l mpoueaypi Ak o0pa3zy MOUYTTIiB, UM 3IiHCHIOIOYU Ipy0y
HOMWJIKY 1 YCKJIaJHIOIOYH coO0i Ipoueaypy MOALTy MaifHa y pa3i NPUIHHEHHS NITIOOHUX BiJHOCHH, TaK
SIK CYTIePedKH IIO/I0 PO3IOIUTY MaifHa MPAaKTUIHO 3aBXKIU CYIPOBOKYIOTh PO3IpBaHHS ILTIO0Y.

Knrwwuoei cnosa: wnob, nodpyicoics, cimeline npaso, po3iyueHHs, pyXome ma Hepyxome MauHo,
nooin maiiua.

Relevance of the study. Today’s level of development of Ukrainian society, change social
and economic policy of Ukraine, integration in the international community are all factors
influencing change current civil and even family legislation of our country. It should be noted that
the issues of property rights and division of property between spouses are enshrined in the
Constitution of Ukraine [1], the Civil Code of Ukraine [2] and the Family Code of Ukraine [3].

According to current legislation, a spouse may have both common and personal
property. The current Family Code establishes that up to the property of each of the spouses
may include things, as well as rights that belong to each of the spouses until marriage. As the
same determining factors in relation to the property located in the time and grounds for the
separate property of the spouses should be attributed the emergence of ownership rights to
certain property in one of married couple. At the same time, to the property that belonged to
one of the spouses you can also include property that was acquired even during marriage, but
for one of the spouses’ own funds that belonged to him before the moment of marriage.

It should be noted that they are available in judicial and notarial practice problems of
legal regulation of the disposal of the joint joint the property of the spouses causes more and
more every day topicality.

Recent publications review. The issue of actual marital relations was investigated on at
the scientific level for more than ten years, in particular, problematic aspects of the division of
common property in unregistered marriage was investigated in their works by O. Dzer,
I. Zhilinkov, M. Antokolska, and S. Fursa. However, as practice shows, the family legislation
of Ukraine contains gaps in the regulation of property relations, and therefore the detailed
implementation analysis of the norms of family legislation, taking into account court practice,
needs more detail study.

The article’s objective is analysis and characterization of certain aspects of the division
of movable and immovable property of spouses in accordance with current civil and family
legislation.

Discussion. The most common modern problem, unfortunately, is the division of
marital property, which in turn arises when a marriage breaks up. Property division problems
can be avoided thanks to the timely conclusion of a marriage contract, in which the division of
property will be carried out with the conditions prescribed in the marriage contract, i.e. this
procedure will be carried out on the basis of a voluntary agreement. However, the conclusion
of a marriage contract has ceased to be a common practice among married couples, who treat
this procedure as an insult to feelings, thus making a gross mistake and complicating the
procedure for the division of property in the event of termination of marital relations, since
disputes regarding the division of property almost always accompany the dissolution of
marriage [4, p. 54].

Division of joint property of spouses (former spouses) means, as a rule, the termination
of their joint property, including joint property, which in some cases may become part of the
impossibility of dividing property in kind). The division of joint property entails the allocation
of a specific property or part of it to each of the spouses (former spouses), and sometimes the
recovery of the difference in the value of the allocated property from one of them in favor of
the other, if the division was not carried out in accordance with fate or is not of equal value.

If the marriage contract was not concluded, then the property acquired by the spouses
during the marriage will be their joint property and will be subject to division. It is necessary to
make adjustments to the definition of "common property" and define what is included in it and
what is not. The list of property of each spouse is regulated by Art. 63 FC. This property
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includes the property belonging to each of the spouses before marriage; received as a gift or by
inheritance (also from a husband during marriage); which was bought with the own funds of
one of the spouses; personal items. Current legislation recognizes the declaration of the
division of joint property of spouses among themselves [5, p. 387].

This means that practically all types of movable and immovable property, on which the
spouses have joint ownership, can be divided between them. Separately, it is worth noting that
articles 356 of the Civil Code of Ukraine, as well as articles 60-74 of the Family Code of
Ukraine and others establish not only the rights to joint property, but also the rights to have
loans (debts). When dividing the joint property of spouses, the shares are recognized as equal.
The Civil Code of Ukraine establishes a list of common property of spouses - this is real estate;
movable things; securities; bank deposits; income received from movable and immovable
property; jewelry and other luxury items; income received from labor, commercial, as a result
of intellectual activity.

List of non-divisible property:

— gifted or inherited by one of the spouses. The time when the property becomes
personal property (before or during the marriage) does not matter. How is an apartment
purchased as a gift divided during a divorce in Ukraine? Is the gift apartment not divided in
case of divorce? But even in this case there are exceptions.

—all movable and immovable property acquired before marriage.

— privatized property in the form of a residential premises (apartment, house, etc.) or a
land plot, if such privatization was free of charge. However, there is an exception to the rule,
and it concerns property that was privatized between 11.01.2011 and 17.05.2012. Also an
exception is "privatization”, which was carried out as a purchase of residential premises from
the state. Such property, if it is acquired during marriage, is joint property of the spouses.

— payments under personal insurance policies for any amount.

— personal awards and prizes. But if the court finds that these premiums were obtained
with the assistance of the second spouse, then monetary payments of this nature are also
divided between the spouses.

— all things of personal use, including jewelry, furs, etc., are not subject to division,
even if their purchase was made in marriage.

— compensation for loss or damage to personal property of one of the spouses, as well as
moral damage [6, p. 54].

It does not matter which of the spouses the property is registered to. If the property is
acquired during marriage, it will be recognized as joint property of the spouses. But you should
take into account the nuances of such an acquisition, which are described in this article.

The division of joint property involves two methods: this is the conclusion of an
agreement, optionally notarized, and obtaining ownership certificates from a notary; and in
court. The statute of limitations arising from the division of joint property is three years after
the dissolution of marriage in court (from the date of entry into force of the decision).

If the spouses fail to agree on the division of property, the court, at their request, decides
which of the spouses will own certain property. If, in the process of property division, one of
the spouses receives property that exceeds the value of the property of the other, the court
awards the husband monetary compensation, the amount of which corresponds to this
difference, within a certain period established by the court. To be shared between spouses as
property, and their jointly acquired debts in marriage are divided into equal parts [7, p. 210].

Undoubtedly, in the process of dividing the joint property of the spouses, the presence
of children in the spouses plays a decisive role, the court, based on the interests of minor
children, has the right to depart from the principle of equality in the share of the property, and
award the majority of the property to the person recognized as the guardian of the child.

The division of property between spouses takes place by signing a contract at a notary,
as well as by court order. How to divide property after divorce? This issue is resolved at the
notary if there are no disputes between the former spouses. The division of property after
divorce is formalized by an agreement on the division of property of spouses. For notaries, this
is a standard contract that they usually draw up in their daily practice. If the couple has a lot of
different property, and there are also peculiarities: the existence of a marriage contract, special
conditions for the use and disposal of property after its division, as well as other nuances, then
the help of our lawyers and lawyers will be useful. Our attorneys and lawyers will be able to
advise and help draft a contract, participate in negotiations with the ex-husband and his lawyer,
as well as other legal assistance [8, p.35].
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Division of property in court the most complex, long-lasting, therefore, it is necessary to
analyze the norms of family law quite topically.

As arule, property is divided between spouses in the following ways:

1) "in kind";

2) in the so-called "ideal particles"™;

3) by paying monetary compensation.

Division of property "in kind" provides for the distribution of property in such a way
that specific property becomes the personal property of each of the spouses. For example, the
couple acquired during the marriage: a house, a plot of land and a car. As a result of the
division of property, the wife gets ownership of the house, and the husband gets a land plot and
a car. In such cases, it is possible to collect additional sums of money from the man who
acquires more expensive property. Such division takes place on the basis of determining the
value of individual property objects and their equivalent division. The value of the property is
determined by a forensic expert. The expert can also offer options for such distribution. Often,
the common house of the spouses is shared "in kind" when it is technically possible. Monetary
compensationis paid in two cases: after the illegal (arbitrary) sale of common property by one
of the spouses or when one of the spouses agrees to receive monetary compensation, and the
dispute between the spouses arose only regarding the amount of such compensation [9, p.377].

Therefore, the use of this method of dividing property in court is not always possible,
and when it is possible, it requires a highly qualified lawyer and a convincing evidence base.
To make a decision on the division of property between spouses, the court must find out all the
circumstances of the case and factors that may affect its outcome. Example:

— list of property to be divided. When distributing land plots, not only the Family Code,
but also the Land Code of Ukraine will be applied as a legal basis.

— when, by which of the spouses, and under what conditions the property was
purchased.

— availability of credit or other debt obligations.

— determination of the real value of the property for further determination of the
payment amount for the transfer of rights to its ownership or sale.

— wishes of spouses in terms of property division.

This list can be expanded depending on the situation and individual circumstances of
the case. Often, when dividing property, spouses try to use their relatives to prove that the
property was purchased with money they borrowed from their relatives. With the help of such
loan agreements, the spouses try to prove that the property acquired during the marriage, which
was bought with borrowed money, is therefore their personal property. Such agreements appear
so often in cases concerning the distribution of marital property that courts in Ukraine are
already used to them. And the courts in their decisions on such contracts often write the
following conclusions: the fact that one of the spouses has funds borrowed from her father or
mother cannot be unconditional confirmation that the disputed property was purchased with
these funds without providing relevant evidence [10, p.143].

These points should be taken into account when preparing the case for trial. The wife
with whom the children remained after the divorce has an increased share in the ownership of
the joint property, and the property that was purchased for the use of the children is not subject
to division and is automatically transferred to the party with whom the children remained
during the divorce (the child’s belongings, books, furniture for the child and etc.).

If the property belongs only to the spouses, then the child in this case does not own
anything. Accordingly, during the distribution of property, the share of the father, with whom
the child remains, does not increase. However, during the division of the property of the
spouses, the court may take into account the interests of the child who lives in a particular
apartment or house. During the division of the property of the spouses, the court may leave the
apartment or house to the spouse with whom the child lives, and to the other — allocate other
property that corresponds to the value [11, p. 65]. If the child participated in the privatization,
or otherwise became a co-owner of an apartment or house that is subject to division between
spouses, then it is obvious that the child is already a co-owner of the apartment (house).
Therefore, the child’s share when dividing the property of the spouses will also be taken into
account by the court.

When there are reasons to take into account the interests of the child when dividing the
property of the parents, then in such cases another rule applies: "the interests of the child
prevail over the interests of the parents". Also, one of the parents can register his real estate for
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the child in order to pay alimony. This option is possible if both parents agree [11, p. 76].
Sometimes, in the process of considering the case, the parents reached an agreement to transfer
the real estate to the child and not to divide it between them. However, we advise parents to
approach such an agreement with caution, since when the child reaches 18 years of age, she
will have full right to dispose of this property without parental consent.

The fact of the majority or minor of children at the time of division of property or at the
time of its acquisition (creation) can be of great importance for the court. Only in Ukraine it is
possible to divide immovable property located on the territory of Ukraine. Such real estate
cannot be divided abroad. Contracts and court decisions drawn up abroad regarding real estate
in Ukraine are not accepted in Ukraine [12, p. 55]. Marriage contracts are often found in cases
of property division with a foreigner. Such contracts may be valid in Ukraine, even if
concluded in another country. The difference in mentality and legislation often causes many
questions and difficulties in court if the marriage contract is concluded in the territory of
another country. Movable property (cars, yachts, paintings, antiques, etc.) can be divided in
Ukraine, as a rule, regardless of where this property is located. In some countries, there are
specifics for the registration of such property, therefore, before making a decision on where
and how best to arrange the division of property, it is necessary to additionally consult with the
lawyers of the country where the transfer of ownership of this property will be registered.

In the legal process, the task of the court is not only to divide the property between the
spouses, but also to establish the property that is not subject to joint ownership and its division,
in case the spouses include this property in the claim statement. The property acquired during
the separation, before the actual dissolution of the marriage, can also be excluded by the court
from the claim, referring to the personal property of one of the spouses. Debt obligations are
distributed together with the spouse, who must later repay his or her part of the debt,
determined by the court [13, p. 76]. There are also cases when it is impossible to divide or
allocate the share of one of the spouses without violating the integrity of the property (car,
painting, etc.), then the court can make a decision, taking into account the interest of each party
and determining the need for its use, leaving the right to whoever needs it more, and assigns
compensation to the second, which is expressed in the form of providing property of equal
value, or payment in money, with the condition that the husband has given his consent to
receive monetary payments. If the amount is insignificant, the court may decide on the
obligation to pay compensation without requiring consent. The court sets a deadline for
payment of monetary compensation to one of the spouses, violation of which entails fines.

The division of common property of spouses is often faced with such a practice as
falsification of documents, pursuing two goals: the first is to eliminate the division of common
property through evidence that the property did not exist, or was purchased by third parties,
most often relatives are indicated, or this property is not. jointly acquired; the second is to
reduce the real share of the husband in the joint property, proving that the spouses have joint
debts, underestimating the value of the property, etc. [14, p. 65].

It is possible to eliminate falsification of evidence during the distribution of joint
property upon divorce by securing a lawsuit and imposing a seizure on disputed property.
Before seizing the property, it is necessary to collect all possible documents that confirm the
fact that the spouses acquired the property before the separation of the brother (documents,
photos, etc.). Also, if necessary, a forensic commodity examination should be conducted in the
course of the trial, it is needed in order to establish the real value of the disputed property;
judicial — technical documents, handwriting examination, it is necessary to establish the statute
of limitations of compliance of receipts, or to make any changes to them [15, p. 174]. In order
to establish the fact of falsification of evidence, in the event that a party provides fictitious
documents confirming the payment, it is necessary to send requests to the tax authority in order
to clarify the fact of the existence of this organization, its location, and its field of activity.

Conclusions. Thus, the problem of dividing the property of the spouses is quite
relevant. It is the contractual regulation of property relations between spouses that will avoid
many complications in the event of a divorce. However, in order to implement the conditions
on the contractual regime of marital property in practice, it is necessary to ensure an increase in
the legal literacy of the population, so there is still a lot of work to be done in this direction.
The division of marital property is a complex process due to the large number of legal nuances
and individual circumstances of each family.
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ABSTRACT

The article describes one of the most common problems of family and marital relations — the
determination of the common property of the spouses and its division, which occurs in the event of a
divorce. It is characterized that the division of joint property of spouses (former spouses) means, as a rule,
the termination of their joint property, including joint property, which in some cases may become part of
the impossibility of dividing property in kind). The division of joint property entails the allocation of a
specific property or part of it to each of the spouses (former spouses), and sometimes the recovery of the
difference in the value of the allocated property from one of them in favor of the other, if the division was
not carried out in accordance with fate or is not of equal value. The legal norms regulating the procedure
for creation and division of joint property of spouses in the marriage and family legislation of Ukraine
have been studied. An analysis of some examples from the judicial practice of determining the shares of
spouses in their common joint property was carried out. It was determined that the most common problem
of modern times, unfortunately, is the division of property of the spouses, which in turn arises in the event
of a divorce. Property division problems can be avoided thanks to the timely conclusion of a marriage
contract, in which the division of property will be carried out with the conditions prescribed in the
marriage contract, that is, this procedure will be carried out on the basis of a voluntary agreement.
However, the conclusion of a marriage contract has ceased to be a common practice among married
couples, who treat this procedure as an insult to feelings, thus making a gross mistake and complicating
the procedure for the division of property in the event of termination of marital relations, since disputes
regarding the division of property almost always accompany the dissolution of marriage.

Keywords: marriage, spouse, family law, divorce, movable and immovable property, division of
property.
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Oner Kypapeas. IPOBJEMHI TIMTAHHS TA MPONO3MIII IIOJ0
BAOCKOHAJIEHHSA IHCTUTYTY IEPEIJIAAY CyaoBux PILIEHb 3A
HOBOBUSIBJIEHUMU ABO BUHATKOBUMHU OBCTABHUHAMM. Ilpouec yaockoHaJeHHS
3aKOHOJABCTBA CKJIAMHMH 1 TpuBanuii. DOpMyITIOBaHHS HOBHX IPABOBUX HOPM, a TAKOXK BHECEHHS 3MiH i
JIOTIOBHEHb JI0 YHHHUX HOPMATHUBHO-TIPAaBOBHX aKTiB, K MPABUIIO, 0a3y€ThCS HA MTMOOKUX TEOPETHYHHX
JOCTI/DKEHHSX MUTaHb 1 3pO0JeHMX Ha 1X OCHOBI apryMEHTOBaHHMX BHCHOBKaX. Pe3ylbTaToM Takoro
0aratoeTarmmHOTO TPOIECY, A0 SKOTO IMOpsA 13 3aKOHOJABISIMH 3alydaroThcs HAyKOBII Ta (axiBmi
BIJIMIOBIIHUX TaiTy3el TpaBa, € MPUHHATTS HOPMATHBHO-TIPABOBUX AaKTiB, SIKi BIANOBIAAIOTH HE TUTBKH
BUMOTaM HOPMOTBOPYOI TEXHIKH, ajie, MEpIl 3a Bce, MOTpedi JEeMOKpATHYHOI Ta MPaBOBOI JICpyKaBH.
Hageneni MipkyBaHHsI HAOYBarOTh BOXKJIMBOTO 3HAUYCHHS MPH IEPEHECCHHI TX Ha MPOIEC yAOCKOHAICHHS
LMBIIBHOTO MPOLIECYaTbHOTO 3aKOHO/IABCTBA, SIKE PETYJII0€ KOHKPETHY cdepy CyCHiNbHUX BiJHOCHH, LI0
noTpedye MakCHMaJIbHO MPOIYMAHOIO MPUHHSATTS 3aKOHOJABYMX DillleHb 3a Pe3yJbTaTaMy JOCHTiIKeHb
BYCHUX-TIPOLECYATIICTIB, sIKi OEpyTh YIaCTh Y HOPMOTBOPYIii JisUTBHOCTI. TIPOIIEC.

© Zhuravel O., 2022
ORCID iD: https://orcid.org/0000-0002-6213-1343
olzhuravel@urk.net

142 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

HesBakaroun Ha BHCOKHH PpIiBEHb PO3BHTKY NHBLIBHO-TIPOLIECYANbHOI HAayKH, Oarato
MpoOJIeMHHUX MUTaHb HE OTPUMAJM CBOTO OJHO3HAYHOTO BHpimeHHA. Cepell OCTaHHIX MPHBEPTAE yBary
MUTaHHS TEOPETHIHOTO OCMHUCIICHHS CTaJIii MPOBA/KCHHS y CIIpaBaX 3a HOBOBHSBICHUMH OOCTaBHHAMH,
30KpeMa TpoOJieMa BHU3HAYCHHS KIIOYOBOTO TEPMiHY cTalii IUBUIBHOTO mporecy «[IpoBamkeHHS y
[UBUTPHAX CIpaBax y 3B’SI3Ky 3 HOBOBHSBICHUMH OOCTaBHHAMH» BIANOBITHO JO 3aKOHOJAaBCTBA
YkpaiHu — MOHSTTS HOBOBUSIBIICHUX OOCTaBHH.

CrpaBa B TOMY, IO HE3BKAIOYM HAa 3HAYHY pOJb IIbOr0 TEPMiHA B XapaKTEPUCTHUIN CTamii
MPOBA/DKECHHS Y IMBUIbHHUX CIIPaBax 3a HOBOBHSBICHUMHU OOCTaBHHAMH, Y LUBUIHHOMY MPOLIECYaTbHOMY
3aKOHO/IaBCTBI HOTO BM3HAYCHHS BiACYTHE. KpiM TOro, y HaAyKOBIiH, HABYAIbHINA Ta HABYAIBHIN JIiTEpaTypi
JMaHOMY THTAHHIO HE MPHIUIIETHCS HANEKHOI yBard, J0Ci HEMA€ €IMHOI MYMKH LIOIO0 3MICTY MOHSTTS
«HOBOBUSIBIICHI 00CTaBUHM». [IJIs1 MTOCTATHROTO aHANI3y Ta JOCIIHKCHHS JaHOI TEMH HEOOXIJTHO 3BEpHYTH
3HAYHY yBary Ha PO3BHTOK IHCTUTYTY INEPETJISAY CYJOBUX PINICHb 32 HOBOBHUSBICHHMH OOCTaBUHAMH, a
camMe BIIOBITHO 10 BUMOT KOHBEHIIIT PO 3aXKCT MpaB JIFOJWHA Ta OCHOBOIIOJIOKHUX CBOOOJI Ta MPAKTHKA
€BpOIICICHKOro CYyy 3 MPaB JIOAWHHU MO0 NIPaBa Ha CIIPaBEUTHBUI PO3TIIS IIUBLUILHHX CIIPAB.

Knrwwuoei cnosa: sunaokoso usieneHi 06cmasunu, HA036UYALHI 0OCMABUHY, YUBLIbHULL NPoYec,
npago Ha no308, CyOOUUHCMBO 8 YUBLIbHOMY NOPSIOKY.

Relevance of the study. In the legislation of foreign countries, the practice of reviewing
court decisions based on newly discovered circumstances in civil cases operates at a sufficient
level, as a separate type of review of court decisions that have entered into force. The current civil
procedural legislation of Ukraine also distinguishes between the review of court decisions based
on newly discovered and exceptional circumstances, unlike the previous version of the Code of
Criminal Procedure. After analyzing the changes made to the Civil Procedure Code of Ukraine, |
concluded that in the field of reviewing court decisions on newly discovered or exceptional
circumstances, on the one hand, the institution of reviewing judicial decisions on newly
discovered or exceptional circumstances has been improved, and on the other hand, new issues of
a theoretical and practical nature have arisen that are subject to thorough research and solution,
therefore, reforming the system for reviewing judicial decisions requires detailed study and
elaboration by analyzing and comparing legal norms with international standards of law.

Recent publications review. Many scientists had paid attention to the study of the
problems of reviewing court decisions based on newly discovered circumstances in civil
proceedings, namely: K. Pochynok, S. Senyk, V. Tertyshnikov, L. Nikolenko, D. Menyuk,
A. Sultanov and others.

The article’s objective is to study the concept, signs and grounds of reviewing court
decisions under newly discovered or exceptional circumstances, as well as formulating a
proposal for improving the institution of reviewing court decisions under newly discovered or
exceptional circumstances.

Discussion. An important guarantee of the protection of human rights and freedoms in
the field of civil justice is the right to review court decisions in the appeal, cassation procedure,
as well as review court decisions based on newly discovered circumstances. Review of court
decisions that have entered into force is an additional way to ensure the justice of a court
decision, it is a backup mechanism for the protection of rights and legal interests and must
fulfill its purpose when all other means of procedural and legal protection are impossible. Such
types of review include the institution of review of court decisions based on newly discovered
circumstances.

The current legislation provides that any court decision made by the court at the
appropriate stage of civil proceedings may be subject to review under newly discovered
circumstances after it has entered into force. This provision of the law is aimed at protecting
the rights, freedoms and interests of private individuals, the rights and interests of legal entities
in the field of public-law relations, as well as ensuring fair and effective justice. Any court
decision due to the effect of the dispositive principles of civil proceedings and constitutional
guarantees for judicial protection can be appealed in the appeal, cassation procedure, and in the
presence of grounds established by law — in newly discovered circumstances [4, p. 90].

At the same time, the legislation, including the Code of Civil Procedure of Ukraine, does
not contain a definition of the concept of "newly discovered circumstances”. Therefore, this issue
causes discussions in science and has different interpretations in practical activities. By newly
discovered circumstances, scientists understand legal facts which have significant importance for
the resolution of the case on its merits, but which were not known to either the parties during the
consideration of the case in court, or to the court itself when issuing a court decision, as well as
circumstances, that are equated by the legislator, to the newly discovered [5].

Newly discovered circumstances are circumstances essential to the case, which
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objectively existed at the time the case was considered by the court, but were not and could not
be known to the applicant, as well as to the court, at the time of the consideration of such a case
[2, p. 112]. In essence, this definition of newly discovered circumstances is the formulation of
the first basis for reviewing a court decision based on newly discovered circumstances, which
is specified by the Civil Code of Ukraine. And scientists agree that the first circumstance,
namely the circumstances essential to the case, which were not and could not be known to the
person who makes the application at the time of consideration of the case, is formulated quite
flexibly, in fact, as a definition of a newly discovered circumstance. For example, this
circumstance covers the failure of the court to take measures to involve a person, whose rights,
freedoms, interests or obligations were affected by the court decision, to participate in the
administrative case, if the court did not know and could not know about the interest of such a
person, and this person did not know on consideration of this case (this can be a basis for
review only at the initiative of this person). In the same way, the establishment by the
Constitutional Court of Ukraine of the constitutionality of a provision of a legal act erroneously
not applied by the court in an administrative case can be brought under this circumstance, if the
decision in it has not yet been implemented [6, p. 68].

Grounds for reviewing the court decision based on newly discovered circumstances are:

1) circumstances essential to the case, that were not established by the court and were
not and could not be known to the person making the application at the time of the case
consideration;

2) established by a sentence or resolution on closing criminal proceedings and releasing
a person from criminal responsibility, which have entered into force, the fact of providing a
knowingly incorrect expert opinion, knowingly false testimony of a witness, knowingly
incorrect translation, falsity of written, physical or electronic evidence that led to the adoption
of an illegal decision in this case;

3) annulment of the court decision, which became the basis for the adoption of the court
decision subject to revision [12].

Grounds for reviewing court decisions due to exceptional circumstances are:

1) the unconstitutionality (constitutionality) of the law, other legal act or their separate
provision, applied (not applied) by the court when deciding the case, if the court decision has
not yet been implemented, established by the Constitutional Court of Ukraine;

2) determination by an international judicial institution, the jurisdiction of which is
recognized by Ukraine, of Ukraine’s violation of international obligations when resolving this
case by the court;

3) establishment of the judge’s guilt in the commission of a criminal offense by a court
verdict, which has entered into force, as a result of which a court decision was passed [13].

Revision of court decisions in connection with newly discovered circumstances is not a
supplement to appeal and (or) cassation methods and a type of their verification. This is an
independent type of verification of the legality and validity of judicial acts. This difference lies
in the nature of the grounds for revision, the objects and subjects of the latter, the competence
of the court and the procedural and legal position of the persons participating in the case, the
deadlines for submitting an application for revision.

According to O. Butska, the task of the proceedings based on the newly discovered
circumstances is:

1) to renew the violated rights, freedoms and interests of a person in the field of public-
legal relations, when the possibilities have been exhausted or mechanisms of other types of
revisions cannot be applied;

2) to carry out a full thorough and objective review of the newly discovered
circumstances through the implementation of the principles of the rule of law, legal certainty,
dispositiveness, official clarification of all the circumstances of the case;

3) cancel an illegal and unreasonable court decision in connection with the establishment
of newly discovered circumstances, excluding at the same time the possibility of canceling a
resolution or a court decision that has entered into force without sufficient grounds [8].

If we consider in more detail the place and significance of the proceedings in connection
with the newly discovered circumstances, we should pay attention to its specific tasks, which
boil down to the following:

1) to give the court an opportunity to resolve the civil case in full accordance with the
truth in the case, taking into account the fact that the circumstances that are of essential
importance for the case, for reasons independent of the court, were not known to it and the act
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of justice has already acquired legal force;

2) at the same time ensure the establishment of these circumstances through a
comprehensive in-depth study of them with the participation of interested persons; guarantee
the annulment of judicial acts that raise doubts about their legality, reasonableness, compliance
with the truth in the case in connection with newly discovered circumstances, at the same time
eliminate the annulment of judicial acts that have entered into legal force without sufficient
grounds for that.

At the stage of consideration of the application for review of the judicial act, the court
does not establish the illegality or groundlessness of the decision, but only records the presence
of newly discovered circumstances, verifies the validity and timeliness of the applicant’s
appeal to the court for the review of the civil case in connection with the newly discovered
circumstances. However, the court is obliged to establish why the judicial act was adopted
without taking into account the newly discovered circumstances. A final conclusion on whether
the annulled decision was illegal and unreasonable can only be made after a full investigation
and consideration of the case.

The essence of the institute under investigation is to establish facts essential to the case,
which were not known to the court and the applicant at the time of the adoption of the judicial
act under review, for reasons independent of them, and which, as a result, raise doubts about
the legality, reasonableness and veracity of this act, with the aim of cancellation of the latter
with subsequent adoption of a new decision in its place, taking into account all the
circumstances of the case. The essence of consideration of civil cases in connection with the
newly discovered circumstances cannot be considered in full, unless the place of this type of
review in the system of civil procedure, and the institution that regulates it — in the system of
civil procedural law, is shown.

The location of the research institute is determined primarily by the fact that it can
review judicial acts issued at any stage of civil proceedings. The correct determination of the
place of review of judicial acts in connection with newly discovered circumstances in the
system of civil procedure and its mediated institution in the system of civil procedural law has
not only theoretical, but also great practical importance, in particular when regulating this
proceeding. Only on this basis is it possible to further improve the legislation regulating the
consideration of civil cases in connection with newly discovered circumstances.

So, we understand that newly discovered circumstances are legal facts that have a new
significance for the consideration of the case, these facts existed from the very beginning, but
were not known to the applicant, as well as circumstances that arose after the court decision
entered into force and are classified by law as newly discovered circumstances. The main
purpose of the proceedings under the newly discovered circumstances is to restore the violated
right and cancel the illegal court decision, etc.

Proceedings based on newly discovered circumstances are an exceptional (extraordinary)
type of court proceedings for the review of court decisions in connection with the discovery after
they have entered into force of such circumstances, which, if they had been known to the court in
a timely manner, would obviously have led to the adoption of a completely different decision by
the court. Similar proceedings take place in the legal processes of Germany, France (fr. pourvoi
ep revision), the USA (eng. writ of coram nobis) and others [1].

The procedural legislation of Ukraine also provides for the possibility of reviewing
court decisions after they have entered into legal force. The main type of such review is a
proceeding in the court of cassation instance, to which the interested participants in the
proceedings have the right to address the relevant cassation complaints. At the same time, the
Civil Procedural Code of Ukraine defines the right of interested parties to review a court
decision that has entered into legal force in connection with newly discovered or exceptional
circumstances, the list of which is defined in the legislation [10].

Revision of court decisions that have entered into legal force is possible in the presence
of newly discovered or exceptional circumstances provided for by current legislation. Analysis
of these circumstances shows that they are characterized by the following features:

1) were unknown to the court for reasons beyond its control;

2) essential in the case;

3) existed before the court decision in objective reality;

4) they could not be taken into account when considering the case and making a
decision due to the unknown nature of the court and interested parties.

As the analysis shows, the implementation of the proceedings under the newly
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discovered circumstances is provided for not only by the provisions of the Code of Criminal
Procedure of Ukraine. Thus, this proceeding is provided for by the Universal Declaration of
Human Rights of 1948 (Articles 7, 8, 10), the International Covenant on Civil and Political
Rights of 1966 (Article 14), the Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention) (Article 6) of 1950, Protocol No. 7 to this
Convention (Article 4). As you know, these international acts play an important role in the
legal regulation of human rights, establishing their priority.

One of the international treaties that is important as a source of civil procedural law of
Ukraine is the Convention for the Protection of Human Rights and Fundamental Freedoms of
1950 (hereinafter referred to as the Convention for the Protection of Human Rights and
Fundamental Freedoms), to which Ukraine joined in 1997. The peculiarity of this treaty is that
the Convention is subject to application together with the decisions of the European Court of
Human Rights, which contain the interpretation of its provisions.

The main attention should be paid to clause 1 of Art. 6 of the Criminal Code, which
states that everyone has the right to a fair and public hearing of his case within a reasonable
time by an independent and impartial court established by law, which will resolve a dispute
regarding his rights and obligations of a civil nature. The analysis of this convention provision
and the practice of the ECtHR regarding the interpretation of the relevant article allows us to
conclude that the main components of the right to a fair trial are: a) access to a judicial
institution unencumbered by legal and economic obstacles; b) proper judicial procedure; c)
public trial; d) reasonable term of court proceedings; e) consideration of the case by an
independent and impartial court established by law [7].

The Law of Ukraine "On the Implementation of Decisions and Application of the
Practice of the European Court of Human Rights" dated February 23, 2006 (hereinafter — the
ECHR) indicates the obligation of the state to implement the decisions of the ECHR in cases
against Ukraine, with the need to eliminate the causes of Ukraine’s violation of the ECHR and
Protocols to it, with the introduction of European human rights standards to the Ukrainian
judiciary and administrative practice, with the creation of prerequisites for reducing the number
of applications to the ECtHR against Ukraine. In Art. 17 of this Law enshrines the duty of
courts to apply the Criminal Procedure Code and the practice of the ECtHR as a source of law
in considering cases [3].

Based on the above, we consider it necessary to draw attention to the special importance
of the provisions enshrined in Art. 4 of Protocol No. 7 to the 1950 Convention. Thus, it is
determined that "No one may be brought to court or punished a second time in proceedings
under the jurisdiction of one and the same state for an offense for which he has already been
finally acquitted or convicted in accordance with the law and procedure of this state" (clause
1); "The provisions of the previous paragraph do not prevent the resumption of the proceedings
in accordance with the law and procedure of the relevant state in the presence of new or newly
discovered facts or in the event of the discovery of significant deficiencies in the preliminary
court proceedings that could affect the results of the proceedings" (clause 2) [11].

Comparative analysis of the content of the Civil Code of Ukraine and Art. 4 of Protocol
No. 7 to the Convention of 1950 indicates that the list of circumstances defined by the CPC,
under which it is possible to review court decisions that have entered into force, does not
correspond to that defined by Art. 4 of Protocol No. 7 to the Convention of 1950. After all, Art.
459 of the Criminal Procedure Code of Ukraine mentions only "newly discovered or
exceptional circumstances", while Art. 4 of Protocol No. 7, in addition to "newly discovered
facts", also indicates "new facts", as well as "significant deficiencies in the preliminary trial,
which could affect the results of the case".

Based on this, as well as the provisions of the Civil Procedure Code of Ukraine, the
Law of Ukraine "On the Implementation of Decisions and Application of the Practice of the
European Court of Human Rights" dated February 23, 2006, it can be considered indisputable
that interested persons in civil proceedings have the right to apply to the court with a statement
of opening of proceedings, and courts are obliged to open such proceedings not only in newly
discovered or exceptional circumstances, but also in those that are of a new nature or in case of
discovery of significant deficiencies in the previous court proceedings that could affect the
results of the proceedings.

Unfortunately, as evidenced by the judicial practice in Ukraine, virtually all interested
persons apply to the court with applications for review of court decisions only in connection with
newly discovered or exceptional circumstances provided for by the Code of Criminal Procedure
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of Ukraine. This shows that the provisions of clause 2 of Art. 4 of Protocol No. 7 are not actually
used by Ukrainian lawyers or other persons who have the right to submit such a statement,
whether due to ignorance of this European norm or for other reasons. Such a situation practically
nullifies this European norm, significantly narrows the rights of interested persons regarding the
possibility of reviewing court decisions that have entered into legal force [9].

Based on the above, as well as with the aim of eliminating this legal gap in Ukrainian
procedural legislation, we consider it necessary to introduce in it the possibility of reviewing
court decisions that have entered into legal force, not only in newly discovered or exceptional
circumstances, but also in those that provided by Art. 4 of Protocol No. 7 to the Convention of
1950. Of course, this will not be possible unless appropriate changes and additions are made to
the Civil Code of Ukraine.

Conclusions. Review of court decisions, resolutions and resolutions that have entered
into legal force in connection with newly discovered circumstances is one of the independent
types of their verification, verification of legality and reasonableness in civil cases.

Revision of court decisions in connection with newly discovered circumstances is not
an addition to appellate and (or) cassation methods and types of their review. This is an
independent type of verification of the legality and validity of judicial acts. This difference lies
in the nature of the grounds for consideration, the objects and subjects of the latter, the
competence of the court and the procedural legal status of the persons participating in the case,
the deadlines for submitting an application for consideration.

Newly discovered circumstances are understood as legal facts of significant importance
for the case, which existed at the time of the decision, but were not and could not be known to
either the applicant or the court, which fulfilled all the requirements of the law regarding the
collection of evidence and the establishment of the objective truth.

To resolve the issue of annulment of a decision or resolution in connection with newly
discovered circumstances, it is not necessary to check the correctness of the court’s application
of substantive law, the implementation of certain procedural actions, the correctness of the
evaluation of evidence, but it is important to establish the presence or absence of newly
discovered circumstances.

When reviewing decisions in connection with the incorrect application of the norms of
substantive law or a significant violation of the norms of civil procedural law, the verification
activity in the court prevails. During the review in connection with the newly discovered
circumstances, the materials on the circumstances already present in the case and submitted
additionally are checked and evaluated.

The necessity of this institution in civil proceedings is explained by the fact that
sometimes, due to the fault of one of the parties or for other reasons beyond its control, the
court fails to discover the necessary facts related to the given case. Thus, the main task of
reviewing court decisions based on newly discovered circumstances is to assess their justice in
order to effectively restore the violated rights of individuals. The constitutional right to judicial
protection is not subject to any restrictions, and the competence of the court extends to all cases
of protection of rights, freedoms and interests protected by law, without exception.

During the development of the mentioned topic, the author discovered a gap where it
becomes clear that the provisions of clause 2 of Art. 4 of Protocol No. 7 to the Convention on
the Protection of Human Rights and Fundamental Freedoms is not taken into account and is not
used by Ukrainian lawyers or other persons who have the right to submit an application for
consideration of the case under newly discovered circumstances. Such a situation practically
nullifies this European norm and significantly narrows the rights of interested persons
regarding the possibility of reviewing court decisions that have entered into legal force.

Therefore, in order to eliminate such a shortcoming, the author proposes to make
appropriate changes and additions to the Civil Code of Ukraine and to introduce the possibility of
reviewing court decisions that have entered into legal force, not only under newly discovered or
exceptional circumstances, but also under those provided for in Art. 4 of Protocol No. 7 to the
Convention on the Protection of Human Rights and Fundamental Freedoms of 1950.
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ABSTRACT

The article pays attention to the issue of theoretical understanding of the stage of proceedings in
cases on newly discovered circumstances, in particular the problem of definition and the key term of the
stage of civil process "Proceeding in civil cases in connection with newly discovered circumstances" in
accordance with the legislation of Ukraine — the concept of newly discovered circumstances.

The fact is that despite the significant role of this term in characterizing the stages of civil
proceedings on newly discovered circumstances, its definition is absent in civil procedural legislation. In
addition, in the scientific, educational and methodological literature this issue is not given the necessary
attention, there is still no consensus on the content of the concept of “newly revealed circumstances”. For
sufficient analysis and study of this topic, we paid considerable attention to the study of the institute for
the review of judicial decisions on newly discovered circumstances, in accordance with the requirements
of the Convention for the Protection of Human Rights and Fundamental Freedoms and the practice of the
European Court of Human Rights regarding the right to a fair hearing in civil cases.

Keywords: newly discovered circumstances, exceptional circumstances, civil process, right to a
fair trial, civil proceeding.
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PROBLEMS OF LEGAL REGULATION
OF ECONOMIC ACTIVITIES IN UKRAINE

Hatanis I[Iporomonosa, Biceagpxut dac. IPOBJIEMHA INPABOBOI'O PEI'YJIIOBAHHS
IFOCHOJAPCBKOI JISITIBHOCTI B YKPAIHI. VYV KOHTeKCTi JMHAMIYHOTO —pO3BUTKY
TOCHOJAPCHKUX BIHOCHH BUHHKAE DSl MUTaHb, SKi B3araji He MO>KHA PO3TIISIaTH 1 BUPINIYBaTH y
paMKax TPOTHUCTOSHHS OKPEMHX IPABOBUX IIKUI — TOCIONAPHHUKIB 3 OJHOTO OOKy, HHWBLTICTIB Ta
aJIMIHICTPATUBICTIB — 3 HIIIOTO.

Yac ycBIIOMHTH, IO JXOJIHA Trajy3b 3aKOHOAABCTBa (IIpaBa) HE MO)XKE OYTM MOHOIOJICTOM Yy
peryJIIOBaHHI CyCHIJIBHHMX BiTHOCHH Y meBHiH cdepi. [IpukiazoM ToMy € 3emenbHe, BOJHE, €KOJIOTiuHe,
ciMeiiHe Ta iHI ragy3i 3aKOHOJABCTBA, IO PETYJIOIOTh OCOOMCTI HEMaHHOBI Ta MAifHOBI BITHOCHHH, SKi
MAaroTh TEBHI OCOONMBOCTI, IIO 3YMOBIIOIOTH X CaMOCTIHHHMI XapakTep 1 BIAMIHHICTH BiJl IMBIIBHUX
BimHOCHH. KiHIleBe 3aB/IaHHS TIOJISATAE HE B TOMY, 100 cKacyBaTH BpemrTi ['ocromapchkuii kKoJaeke YKpaiHu
YM JIOMOITHCS MOCTYIOBOTO BUXOJIOIIEHHS CYTHOCTI FOCIOapChKoro npasa. ChOTo/iHI Ha 3aKOHOIABYOMY
PiBHI 32 y4acTIO BUCHHX Ta 3a JOIIOMOTOI0 HaIliOHATHFHOI NMPaBOBOi JOKTPHHHU HEOOXITHO 3a0e3MeuuTH
HacamIiepe]] BUCOKY SIKICTh PETyJIIOBaHHS BiTHOCHH, SIKi CTAHOBIISITH OCHOBY PO3BHUTKY KpaiHH, B TOMY YHCIi
i y napuHi eKOHOMIKH, Oi3HeC-cepesioBHIla. B iHIIOMY pa3i HayKa CTUKA€EThCS 3 MPOOJIEMOIO 3arepeyueHHs
IPUPOJHOTO CTaHy PO3BHUTKY peueil, YHOpsIKOBAHOTO IIe 3 4YaciB MOsSBHM mpaBa sk Takoro. CKiagHO
3arnepeyyBaTH BiIOMY ICTHHY, — [IPABO € PETyJIATOPOM CYCHIJIBHUX BiTHOCHH, BIATaK, BOHO Y CBOIH IPHPOII
0o0yMoOBIIeHe MOTpedaMH JIIOAMHH, CYCIHiIBCTBA, BHIO3MIHIOETHCS BIANOBIAHO 10 moTped sonctsa. Lle
BKa3ye Ha 00’ €KTHBHY 0OYMOBJICHICTh HAJICKHOTO TPABOBOTO PETYIIIOBAHHS Y Tiil UM 1HININ cdepi, y Tomy
qucni i y cepi rocrmogaproBaHHsl, pOOUTH HOTO 3aJIe)KHUM BiJl CEpeIOBHUIIA.

Knrwowuosi cnosa: npasose pezynosanus, 20cnodapcbka OiAbHICMb, AKMYAIbHI npo6remu
nPago6oco  pe2ylo8aHHs, NEPCHeKMusU peQopmMyBants 20cnodapcbkoi  OisnbHoCmi, Kiacugixayis
AKMYanbHux npobaem, npasoge 3a0e3neueHHs 0epHCaAsHO20 Pe2yI08aHHs.
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Relevance of the study. Economic activity is essentially a very special type of
employment that covers all spheres of social life and acts as a driving force for the creative
activity of citizens and, of course, is subject to significant influence and control from the state,
from taxation to pricing. So, legal regulation creates the environment in which entrepreneurs
operate, ensuring the protection of property rights, the fulfillment of contractual obligations,
which are essential for the activities of entrepreneurs.

However, now, under the influence of global economic transformations, war in Ukraine
and the world, subjects of economic activity found themselves in completely new economic
conditions, which requires state authorities to build the latest effective concepts of state
regulation and support of economic activity. That is why finding the optimal and effective
interaction of the state and business sectors is an urgent problem, first of all, for legal reality.

Recent publications review. Solving modern issues of improving the legal regulation
of economic activity in Ukraine traditionally arouses increased interest in the scientific
community. Among legal scholars, it is worth noting the works of such researchers as
L. Khomko, H. Kulhavets, D. Breathed, V. Makhinchuk, V. Selivanov, O. Garagonych,
V. Shcherbina, B. Sorkin, K. Lebyodkin, etc.

Today, in the conditions of a pandemic and war, the very process of building economic
ties has changed radically. In particular, a significant part of business in Ukraine has stopped
due to the impossibility of conducting economic activities due to the occupation — factories,
shops, beauty salons and cosmetic offices, gyms and group sections, shops (except household
and grocery stores), markets, cafes and restaurants (except delivery), long-distance carriers, etc.
Part of the enterprises moved exclusively to the online space, which also reduced the markets
for the sale of goods and services, and, the amount of income from commercial business [1].

The article’s objective is to investigate the problems of legal regulation of economic
activity in Ukraine and ways of it’s improvemrnt.

Discussion. Economic (business) legislation, which is a set of normative legal acts and
legal norms that regulate relations regarding the direct implementation of economic activity
and management (including organization) of such activity, is characterized by its branching
and multiplicity. Today, the number of legal acts regulating various spheres of business has
reached a critical mass. The existence of a codified act, which is the Economic Code of
Ukraine, no longer solves the problem. There are objective (dynamism and complexity of
economic life and, accordingly, legal regulation) and subjective (insufficient attention to the
regulation of economic legislation by the legislator and numerous experiments in the field of
economics, each of which requires special legal support) reasons for this.

It is obvious that some of the acts of economic legislation are outdated and are not able
to effectively regulate economic relations in modern economic realities, so they require
revision and appropriate response from the legislator.

It should be noted that the current state of legal regulation, organization and direct
implementation of economic (business) activity is characterized by a number of problems, including:

— irregularity and inconsistencies in approaches to the definition of organizational and
legal forms of management, types of economic (business) entities, the presence of
contradictions and gaps in determining their legal status, lack of incentives regarding the
corporate social responsibility of such entities;

— violation of a reasonable balance in determining the degree and limits of participation
of state authorities and local self-government bodies in economic (business) relations,
ineffectiveness of management of enterprises of the state and communal sectors of the
economy, insufficient economic and legal incentives for the implementation of large-scale
infrastructure projects on the basis of public-private partnership, imperfection approaches to
the provision of state aid to economic entities, the use of separate means of state regulation and
the implementation of state control and supervision in the field of economic (business) activity;

— imperfection of the procedure for consideration by the Antimonopoly Committee of
Ukraine of cases of violation of legislation on the protection of economic competition,
incomplete compliance of the system of control over the admissibility of state aid for
competition with the legal acts of the European Union;

— insufficient level of legal support for the use of property during the organization and
implementation of economic (business) activities;

— lack of clear systemic legal provisions regarding methods and legal forms of
commercialization of intellectual property rights in the field of business;

— imperfection of the legal basis of accounting and financial reporting of entities
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of economic (business) activity;

— insufficient legal regulation regarding the conclusion, execution and termination
of contracts in the field of economic (business) activity;

— lagging of legal regulation from the existing practice and trends regarding the
digitalization of economic (business) activity, the use of the latest electronic and other
technologies in this activity, the spread of electronic commerce, the circulation of
cryptocurrencies, the introduction of smart contracts, etc.;

— low level of ensuring the protection of the rights and legitimate interests of
participants in economic (business) relations;

— imperfection of the provisions on responsibility for the commission of certain types of
offenses by business entities, partial inconsistency with the needs of today of the list of
grounds for such responsibility and sanctions for the commission of offenses in the field of
business;

— excessive regulation and at the same time the presence of gaps, contradictions in the
regulation of activities in certain sectors and spheres of the economy;

— unfavorable legal conditions for carrying out innovative, investment, foreign
economic activities, integration of Ukraine into the global economic space;

— controversial definition of special management regimes (economic (business) activity
in the Armed Forces of Ukraine, economic (business) activity in the state of emergency,
carrying out EO, etc.).

The specified problems in the legal sphere, along with other factors, have a negative
impact on the state of Ukraine’s economy, which is manifested, in particular, in a high level of
its "shading”, limitation of entrepreneurial initiative, reduction of industrial production, low
attractiveness of Ukraine for foreign investors.

It will be necessary to make changes to a significant number of normative legal acts in
which there are references to the Civil Code of Ukraine. However, this is a technical job that
can eventually be done, although it will take some time.

The other is more difficult:

— How to fill the gaps that will definitely arise in connection with the cancellation of the
Civil Code?

— Which current or new laws will include norms related to state regulation of economic
activity, without which no state with a developed economy can do?

— By what means and with the help of which mechanisms will the state influence the
economy?

— What to do with the right of economic administration and the right of operational
management, which, by the way, are used not only in the Civil Code of Ukraine, but also in a
number of laws to indicate actually existing rights?

After all, the rejection of these rights in the current Civil Code of Ukraine and their non-
acceptance by the representatives of the science of civil law, who make up the majority in the
working group on the recodification of civil legislation, did not find support and confirmation
in practice. The same can be said about such a business entity as an enterprise, instead of which
the current Central Committee of Ukraine proposes the term "company"”, or about existing
economic associations (associations, corporations, concerns, consortia, etc.) that are not at all
are mentioned in the Central Committee of Ukraine, as they "do not fit" into the civilian
understanding of the concept of a legal entity. By the way, the very term "business entity" is
used in Art. 13 of the Constitution of Ukraine, part 4 of which states that the state ensures the
protection of the rights of all subjects of ownership and management, the social orientation of
the economy. Along the way, the question arises whether the state will be able to ensure the
social orientation of the economy with the help of the Civil Code, if there is no such term as
"economy" and terms derived from it in the current Central Committee of Ukraine.

We can cite many more similar examples, from which a conclusion is suggested
regarding the expediency of maintaining a separate (special) legal regulation of relations in the
economic sphere. Representatives of the science of economic law are perfectly aware of the
need to modernize economic (business) legislation, since, apparently, no sphere of social
relations in our country develops and changes as rapidly as relations in the sphere of economy.
Since a lot has already been written and said about the expediency of constant improvement of
economic legislation, | will only draw attention to the fact that back in 2005, scientists of the
Institute of Economic and Legal Research of the National Academy of Sciences of Ukraine
developed the Concept of Modernization of Economic Legislation on the basis of the
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Economic Code of Ukraine (draft), which, on unfortunately, it was never implemented.

Of course, today it is already somewhat outdated, but the very fact of its development
2 years after the adoption of the Civil Code of Ukraine is evidence of the urgency of the
problem of modernization of economic (business) legislation. This problem, which was at least
partially solved by making changes to the Civil Code of Ukraine and other normative legal acts
of economic legislation, became even more urgent 16 years after the adoption of the Civil Code
of Ukraine.

The problem of codification of economic (business) legislation has recently been hotly
discussed among business scientists. Scientists express their vision and offer different ways of
solving it, relying on the experience of those countries in which, along with civil codes, there
are special, as a rule, codified legal acts, the norms of which regulate relations in the economic
sphere — trade, commercial, economic, business codes, and the application of which in practice
has proven its viability.

The main thing, in our opinion, is not whether Ukraine is capable of developing and
adopting such a special code. It is definitely capable and we have a significant potential for that. It
is important that representatives of our authorities, primarily the Cabinet of Ministers of Ukraine,
the Ministry of Justice and other specialized ministries of Ukraine, show interest in this problem
and take the necessary measures to create a working group to develop such a code [4].

At the current stage, Ukraine is going through a complex process of forming a new
economic legal order, which is characterized, on the one hand, by the rapid development of
economic legal relations, and on the other, by the presence of certain problems in law-making
and legal practice when solving issues of legal regulation of economic activity in the conditions
of the transition to the market economy [2]. In addition, a complete restructuring of the
economic system taking into account the challenges of today, is important. Now it is extremely
important to take into account the experience of the international community, as well as to
build our own model of economic activity, adaptation to new economic conditions. This must
be done in a fairly short period of time.

The draft Law No. 8058 "On accelerated review of instruments of state regulation of
economic activity" is registered on the VRU website. Its purpose is to create a favorable
environment for the accelerated development of business entities and economic growth of
Ukraine. Thus, it is proposed to establish the principles of a quick and high-quality revision of
the instruments of state regulation of economic activity. In particular, they plan to establish a
Commission on accelerated revision of instruments of state regulation of economic activity.
She will [1]:

— carry out an analysis of the application of tools of state regulation of economic
activity by state authorities that shape policy in the relevant field;

— to make decisions regarding the approval of an exclusive list of instruments of state
regulation of economic activity in the relevant field and a plan for converting licenses,
permitting documents, the results of the provision of administrative services included in such a
list, and other public services into electronic form;

— to make decisions on the approval of draft acts that ensure the transfer into electronic
form of licenses, documents of a permissive nature, the results of the provision of
administrative services, included in the exclusive list;

— make decisions on the approval of draft acts on the abolition of state regulation in the
relevant spheres of economic activity;

— provide for the procedure for accelerated review of instruments of state regulation of
economic activity and adoption of relevant decisions;

— from 01.01.2023 on the entire territory of Ukraine, establish a double requirement for
the validity of instruments of state regulation: they must be defined by laws and included in the
resolution on the exclusive list of state regulation;

— provide that from January 1, 2023, instruments of state regulation of economic
activity not defined by laws and not included in the exclusive list are considered invalid;

— to establish that from January 1, 2023, the introduction of a new instrument of state
regulation of economic activity in the relevant field is carried out by including the new
instrument in the exclusive list of instruments of state regulation of economic activity with the
simultaneous cancellation of no less than 2 other instruments of state regulation in such a field.

The government has created an interdepartmental working group on issues of
accelerated revision of instruments of state regulation of economic activity. This decision was
made at a meeting of the Cabinet of Ministers of Ukraine on January 13, 2023. According to
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the results of the analysis of the regulatory and legal field in the field of state regulation of
economic activities, more than 1,000 instruments of state regulation were identified, in
particular: 528 permits, 224 licenses, 157 approvals, 145 conclusions, 121 certificates, 55
declarations, 42 notifications, 33 identity certificates.

The presence of a large number of instruments of state regulation has a negative effect
on the initiation of economic activity by economic entities and their entry into the market. It is
worth noting that the bureaucratic procedure for obtaining documents of a permissive nature
requires large time and financial costs of economic entities, creates an additional administrative
burden on them

Therefore, to solve these issues, the Interdepartmental Working Group on Issues of
Accelerated Review of Instruments of State Regulation of Economic Activity was created. The
co-chairs of the group are the First Vice Prime Minister of Ukraine — Minister of Economy and
the Vice Prime Minister of Ukraine — Minister of Digital Transformation.

It is assumed that the main tasks of the working group will be:

— coordination of actions of state bodies in terms of reduction and optimization of state
business regulation tools;

— improvement of the regulatory framework in terms of converting state regulatory
instruments into electronic form.

Modern conditions of conducting economic activity indicate that an enterprise alone can
have certain gains in a certain area, however, achieving real success and obtaining profits,
which are evidence of successful business conduct, depends on cooperation with other
economic entities that carry out related activity in the relevant field. And the entrepreneurs
themselves realized that in order to work successfully in the conditions of market competition
and to implement significant financial and industrial projects, it is no longer enough for
enterprises to function within the framework of separate separate entities, and therefore they
seek to unite into groups of enterprises by industry, territorial or another principle.

Such groups of enterprises in the theory of economic law are defined as economic
associations, which have a number of significant features and differences from economic
partnerships, among which the following should be noted.

First, the association is formed on the basis of certain common economic interests with
the aim of combining the production, scientific and technical, commercial activities of the
members of the association, centralizing management, coordination functions, etc.

Secondly, the association has property that is legally separated from the property of the
members of the association, and this property includes fixed assets and working capital
transferred by the members of the association to its balance sheet in accordance with the
contract or charter, and property acquired by union as a result of economic activity. The
property of the members of the association is not included in the property of the association.
Taking this into account, the responsibility of the association and its members as legal subjects
is delimited: the association is not responsible for the obligations of its members, and the latter
are not responsible for the obligations of the association and each other.

Thirdly, for the purpose of centralized management by the association bodies of the
activities of the participants, they delegate certain functions and powers to the association as a
subject of law. The composition of the functions centralized by the association is determined
by its founders in the contract or statute. These can be industrial and economic, scientific and
technical, commercial and other functions.

The fourth feature of an association is a special (complex) legal entity. Its peculiarity is
due to the organizational structure of the association. Only enterprises (organizations) — legal
entities, each of which, upon joining the association, retains the rights of a legal entity. In this
way, the association differs from an enterprise that does not have other legal entities in its
composition. That is, enterprises as members of the association remain independent subjects of
economic law, at the same time, the association of enterprises is also an independent subject of
law. Therefore, from the point of view of legal personality, the association is a set of
independent legal entities whose common property rights and interests are realized by the
association.

Thus, an economic association is a complex economic organization, which was created
on the basis of a combination of material interests of participating enterprises, acts on the basis
of a founding agreement or statute as a legal entity.

In the current conditions, the need for the existence of large business organizational
structures — associations, concerns, business associations, consortia — is due to the objective
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reasons for their formation and functioning:

a) the need to combine all stages of the technical process, which enables the
comprehensive use of raw materials and materials;

b) cooperation of interconnected specialized productions, which makes it possible to
manufacture the final product in a complex manner;

c) ensuring the completeness of the cycle "science — technical developments —
investments — production — sales — consumption";

d) the mass production of products, a stable assortment, which significantly reduces
costs per unit of production, makes it cheaper, and makes it available to the population.

The legislation of Ukraine provides for a variety of forms of association by economic
entities of their activities. One of the most interesting are economic associations, which provide
a combination of economic activities of economic entities with the aim of achieving a single
goal — economic associations.

The creation of an economic association provides its participants with strategic
advantages over competitors, in particular in the field of technological development, provision
of resources, and opportunities to implement the results of scientific research; allows to
integrate the life cycle of the product from design development to its customer service, as they
can include research organizations, design bureaus, experimental and serial factories,
coordinate the activities of all links of the technological chain and attract large financial
resources.

Today in Ukraine, economic associations have been created in the most important
spheres of state activity: aircraft construction (State Aircraft Construction Concern "Aviatsiya
Ukrainy"), peat mining (State Concern "Ukrtorf"), nuclear energy (State Concern "Nuclear
Fuel), alcohol (State concern "Ukrspirt™), broadcasting (Concern of radio broadcasting, radio
communication and television) and others.

The procedure for the formation and operation of economic associations is regulated by
the provisions of the Economic Code of Ukraine (Chapter 12). In accordance with the current
legislation, an economic organization formed by two or more enterprises for the purpose of
coordinating their production, scientific and other activities to solve joint economic and social
tasks is recognized as an association of enterprises.

Associations of enterprises are formed by enterprises on a voluntary basis or by the
decision of bodies that, in accordance with this Code and other laws, have the right to form
associations of enterprises. Enterprises formed under the legislation of other states may be
included in the association of enterprises, and enterprises of Ukraine may be included in the
association of enterprises formed on the territory of other states.

Depending on the order of establishment, associations of enterprises can be formed as
economic associations or as state or communal economic associations. At the same time, the
Code provides specifics for the formation and activity of state economic associations, which is
due to the special status of such associations as subjects exercising powers to manage state-
owned objects. The following main forms of enterprise associations are distinguished:
associations, corporations, consortia, concerns, while the Economic Code provides for the
possibility of forming other forms of enterprise associations provided for by law.

An association is a contractual association created for the purpose of permanent
coordination of the economic activities of the united enterprises, through the centralization of
one or more production and management functions, the development of specialization and
cooperation in production, the organization of joint productions on the basis of the association
of financial and material resources of participants to meet mainly the economic needs of
association members.

A corporation is recognized as a contractual association created on the basis of a
combination of industrial, scientific and commercial interests of the united enterprises, with
their delegation of separate powers of centralized regulation of the activities of each of the
participants to the corporation’s management bodies.

A consortium is a temporary statutory association of enterprises for the achievement by
its participants of a certain common economic goal (implementation of targeted programs,
scientific and technical, construction projects, etc.). The consortium uses the funds provided by
the participants, the centralized resources allocated to finance the relevant program, as well as
the funds coming from other sources, in the manner determined by its charter. If the goal of its
creation is achieved, the consortium ceases its activity.

A concern is recognized as a statutory association of enterprises, as well as other
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organizations, based on their financial dependence on one or a group of association
participants, with the centralization of the functions of scientific, technical and industrial
development, investment, financial, foreign economic and other activities. Participants of the
concern grant it part of their powers, including the right to represent their interests in relations
with authorities, other enterprises and organizations. Members of a concern cannot
simultaneously be members of another concern.

The Code provides that enterprises — participants in the association of enterprises retain
the status of a legal entity regardless of the organizational and legal form of the association,
and the provisions of this Code and other laws on the regulation of the activities of enterprises
apply to them. An enterprise — a member of an economic association has the right to:

—voluntarily withdraw from the association under the conditions and in the order
specified by the founding agreement on its formation or the charter of the business association;

— to be a member of other associations of enterprises, unless otherwise established by
law, the founding agreement or the charter of the business association;

—to receive information related to the interests of the enterprise from the business
association in accordance with the established procedure;

— to receive part of the profit from the activities of the economic association in
accordance with its charter. The enterprise may also have other rights provided for by the
founding agreement or the charter of the business association in accordance with the law.

Also, the Economic Code has resolved the issue of management of the association of
enterprises. Thus, business associations have higher management bodies (general meetings of
participants) and form executive bodies provided for by the statute of the business association.

At the same time, the current regulatory framework is insufficient and needs to be
improved, taking into account the real needs of development. Today, the only legislative act
that contains norms regulating the procedure for the creation and operation of associations of
economic entities is the Economic Code of Ukraine. However, the Commercial Code regulates
these issues quite schematically, since it is an act that establishes the legal foundations
(fundamentals) of economic activity (management) and regulates a wide range of social
relations, which makes it impossible to regulate in detail issues related to the activities of
economic associations. especially state ones.

This led to the emergence of gaps in the legal regulation of relations in this area, in
particular, in matters of formation and termination of associations, formation of management
bodies, formation of authorized capital, withdrawal of members from the membership of the
association, relations of the association with its members, peculiarities of formation and
activities of business associations with the participation of business entities based on state and
communal property. The imperfection of the legislation on economic associations, in turn, has
a negative impact on subjects of economic activity who need to combine their activities to
achieve a certain social or economic goal.

So, in particular, the current legislation provides for the possibility to join an association
only for enterprises. However, as practice has shown, it is also necessary for institutions and
organizations to be part of an economic association (for example, for the purpose of
implementing scientific and innovative inventions, developments, proposals). Also, the given
provision of the current legislation limits the possibility of individual entrepreneurs to join
business associations, which also limits their potential production opportunities.

Currently, the legislation does not provide for the possibility of forming so-called
"mixed" economic associations, that is, those formed with the participation of state economic
entities and economic entities of other forms of ownership. However, the need for legislative
consolidation of the possibility of their existence is obvious and conditioned. In particular, the
unification of state-sector enterprises with non-state economic entities will contribute to the
attraction of investments in joint projects, will provide an opportunity to use management
methods, knowledge, and skills developed in the private sector of the economy.

Also, in the field of regulation of the order of formation, activity and management of
state economic associations, the legislation contains many gaps and contradictions, which
make it very difficult to control the effective management and use of state-owned objects.
Thus, the powers of state management entities in relation to state economic associations are
often duplicated, and the state economic associations themselves are endowed with narrow
powers, which generally nullifies the very idea of creating an association of economic entities -
directing and coordinating the activities of its members.

Improvement of the regulation that exists today is possible through the adoption of a
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separate Law on the Association of Business Entities, which will provide an opportunity to
regulate in detail the relations related to the activities of state business associations. In a
separate law, which will be aimed exclusively at determining the legal status and specifics of
the activity of economic associations, maximum attention can be paid to the regulation of all
aspects of the functioning of these entities.

The relevant project has already been prepared and submitted by the Cabinet of
Ministers of Ukraine as a legislative initiative to the Verkhovna Rada of Ukraine — the draft
Law of Ukraine "On Business Associations" (registration No. 5045 dated August 6, 2009).

The draft Law of Ukraine "On Business Associations" provides for:

— define the concept of economic association and their types;

— regulate the procedure for the formation of an economic association;

— to establish the rights and obligations of the participants of the economic association;

— determine the management bodies of the economic association, their powers, the order
of formation and decision-making;

— to establish the legal regime of the property of the economic association;

— determine the conditions and grounds for the participant’s exit from the business
association;

— regulate the procedure for termination of the business association;

— to establish the specifics of formation, activity, termination and management of a state
economic association.

The draft Law contains different approaches to regulating the activities of state and
communal economic associations and economic associations created by economic entities
based on private property. In addition, the project envisages the possibility of forming so-called
"mixed" economic associations, that is, those formed with the participation of state economic
entities and economic entities of other forms of ownership.

The draft law envisages changing the existing status of such structures from
associations of enterprises, which can include only legal entities carrying out production
activities, to an economic association, which can unite economic entities of any organizational
and legal form. In particular, this will provide an opportunity to involve scientific institutions
in order to implement the latest developments and achievements of scientific thought and
implement innovative projects.

The project envisages clearly defining the management bodies that can be formed by the
business association, their powers and the procedure for their decision-making. Thanks to the
proposed provisions, the gaps in the regulation of the activities of the management bodies of
the economic association will be eliminated. Particular attention in the project is given to
determining the legal status of the state economic association. This is due to the fact that today
such associations are created mainly in sectors strategically important for the economy and the
state as a whole and require detailed and clear regulation of the powers of the authorities that
exercise control over their activities on behalf of the owner-state, while simultaneously
ensuring the freedom of economic activities of state enterprises, institutions and organizations
that will be part of them.

The project envisages changing the legal status and scope of powers of the state
economic association as a subject of management of state-owned objects, which are defined by
the Law of Ukraine "On the Management of State-owned Objects”. This is due to the fact that
today state business associations have very limited powers in relation to the enterprises that are
part of them, which complicates (makes impossible) the process of their effective management
of state-owned objects, as well as the fulfillment of the goal their formation (coordination of
economic activity of participants).

In addition, the current legislation provides that enterprises that are part of a state
economic association are under the management of this economic structure and at the same
time remain in the sphere of management of the authorized management body (ministry). At
the same time, the legislation does not clearly outline the powers and the sphere of influence on
the participants of the body exercising control over the activities of the state economic
association, which leads to the emergence of double management, duplication of powers and
significantly complicates the exercise of control over the effective management and use of state
property by the participants of the state economic association association.

Also, in order to strengthen control over the state economic association, the project
clearly defines that the most important and essential powers in relation to it are exercised by
the Cabinet of Ministers of Ukraine (establishment and termination of the state economic
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association; approval and amendments to its charter; appointment and dismissal of the head,;
inclusion and withdrawal of a participant from a state economic association).

Considering that the project makes significant changes to the legal status of the
economic association and to the regulation of relations related to the management of state
economic associations, the project also envisages recognizing Chapter 12 of the Economic
Code of Ukraine as having lost its validity and amending the article 168 of the Economic Code
of Ukraine, the Law of Ukraine "On Management of State Property Objects” [5].

Conclusions. Thus, we hope that the adoption of the aforementioned Law will result not
only in the improvement of the legislation, but also in the improvement of the efficiency of
business associations. Being constantly dependent on the efficiency of enterprises, the state, in
turn, affects the economic processes taking place on them by adopting laws that activate or
slow down investment activity by applying mechanisms and means of management and
regulation and stimulation.
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ABSTRACT

In the context of the dynamic development of economic relations, a number of issues arise that
cannot be considered and resolved within the framework of the opposition of individual legal schools —
businessmen on the one hand, civilists and administrativeists — on the other.

It’s time to realize that no branch of legislation (law) can be a monopoly in regulating social
relations in a certain area. An example of this is land, water, environmental, family and other areas of
legislation that regulate personal non-property and property relations, which have certain features that
determine their independent nature and difference from civil relations.

The final task is not to finally abolish the Economic Code of Ukraine or to achieve a gradual
emasculation of the essence of economic law. Today, at the legislative level, with the participation of
scientists and with the help of national legal doctrine, it is necessary to ensure, first of all, high quality
regulation of relations that form the basis of the country’s development, including in the field of
economy, business environment. Otherwise, science is faced with the problem of denying the natural state
of development of things, which has been ordered since the time of the appearance of law as such. It is
difficult to deny the well-known truth — the law is a regulator of social relations, therefore, it is in its
nature determined by the needs of man, society, and changes according to the needs of humanity. This
indicates the objective conditionality of proper legal regulation in one or another sphere, including in the
sphere of economy, making it dependent on the environment.

Keywords: legal regulation, economic activity, current problems of legal regulation, prospects
for reforming economic activity, classification of current problems, legal support of state regulation.
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CRIMINAL LAW PROTECTION OF THE RIGHT TO PRIVACY
IN THE MEDICAL FIELD: INTERNATIONAL
AND NATIONAL CONTEXT

Onena Psabuuncska, Eayapn CromaroB. KPUMIHAJIBHO-IIPABOBA OXOPOHA
IIPABA HA IPUBATHE JXWUTTS Y MEJIMLUYHIA C®EPI: MDKHAPOJIHUMA TA
HAIIOHAJIbHAM KOHTEKCT. V crarti npoaHami3oBaHO OCHOBHI ITONIOKEHHSI TIPABOBOIO
peryiIroBaHHS 3MicTy iH(pOpMamii mpo CTaH 3I0POB’S 0coOOM y MIKHApOJHHX NOKYMEHTax, Tak 1 B
HAI[lOHAJIbHOMY 3aKOHOJABCTBi, Ta ii CIiBBIAHOLICHHS 3 TaKUMH IOHATTSAMH SIK OCOOHCTE Ta cimeliHe
JKUTTS, KOHQimeHiHa iHpopMallisi, MenuuHa iH(pOpMaIlis, JTiKapChKa TAEMHHIA, MEAMYHA TAEMHHMIIA,
BPaxOBYIOYH MIXKHApPOHO-TIPABOBI CTaHAAPTH Y 1il cdepi, a TAKOXK HAYKOBI JTOCIIKEHHS 3 Teopii npasa
Ta Taly3eBHX [MCLMIUIIH, 30KpeMa KOHCTHTYIIHHOTO, KPHUMIHAJBHOTO, aJMIHICTPaTHBHOTO Ta
IIMBITEHOTO MpaBa, 3aKOHOJABCTBA y cdepi iHpopMmarii, oxoponu 310poB’s ta npakruku €CILJI, Tomo.

IlepcnekTHBHUME ~ HampsIMKaMd  JOCHIIKEHb Yy  cdepi  KpUMIHAIBHO-TIPABOBOi  OXOPOHH
HEJIOTOPKAaHHOCTI NPHBATHOTO >KUTTA B MEAWYHIN cdepi €: aHaNi3 CIBBIJHOIIEHHS NpaBa 0coOW Ha
ocobucre Ta ciMeifHe XUTTA AK 00’€KTa KPUMIHAIBHO-TIPaBOBOI OXOPOHHM Ta 00’€KTa KPUMiHAIBHHX
TIPaBOTMOPYIIEeHb, ependadeHnx cT. 132 Ta cr. 145 KK Ykpainu; yroyHeHHs 3MiCTy MOHATH «JTiKapchka
TAEMHUII», «MEUIHA TAEMHHUIL», «KOH(IAEHIiTHA iH(pOpMallis TIPO CTaH 340pPOB’s» 3 METOI0 YCYHEHHS
ICHYIOYMX HEYITKO BU3HAYEHHX, CYNEPEWIMBHX IOJOKEHb, MPOTaJWH HOPMATHBHO-NIPaBOBOi 0a3u B
yacTHHI iHGOpMALifHUX Ta TpPaBOBIAHOCHHH, IO HEraTMBHO BIUIMBAIOTH Ha 3a0e3NeyYeHHs
KOHCTHTYIIWHKUX MPaB i cBOOO JFOMWHM 1 TPOMASIHUHA, BCTAHOBICHHS 0Ci0, SKi MOXYTh MaTH JOCTYI
o Takoi KoH(ineHmiiHOI iHdopMmamii, 3 MeTo 3’ACyBaHHS Kojia 0cCi0, sSKi MOXYTh OyTH BH3HaHI
cy0’€KTaMH KPUMIHAJIBHOTO TMpPaBOMOpYIIeHHs, nepexdadenoro cr. 145 KK VYkpainum; ymockoHaneHHsS
TIPaBOBOTO PETYIIOBAHHA MOPSAKY 30HpaHHs, 30epiranHs, BUKOPUCTaHHS Ta 00iry iHpopmallii, 30Kkpema,
PO TICUXiYHHUU CTaH 0coOM, ii MPUMYCOBOTO OOCTEKEHHS Ta JIKYBaHHS, BUKOPHCTaHHS KOH(DIICHIIHHIX
naHux y cdepi ncuxiatpii, o sikoi Koncruryuniitauit Cyn YkpaiHu 3BepHYB yBary Npu TIyMadyeHHi
cratei 3, 23, 31, 47, 48 3akony Ykpainu «IIpo inpopmarito» Tomio.

Knwuogi cnosa: npaso na nosazy 00 npueammozo scumms, iHGopmayis npo cman 300pos s
JOOUHU, KOHGIOeHYiliHa iHhopmayis, NIKApCbKa MACMHUYSL, MeOUUHA MAEMHUYL.

Relevance of the study. The European Convention on Human Rights (ECHR) states
that everyone has the right to respect for their private and family life, their home, and
correspondence. To comply with these requirements, the Constitution of Ukraine guarantees
the inviolability of the dwelling place (Art. 30), the secrecy of mail, telephone conversations,
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telegraph and other correspondence (Art. 31), and non-interference in private and family life,
except in cases envisaged by the Constitution of Ukraine (Art. 32). The right to secrecy of
private (personal) and family life is considered in the aspect of the right to information privacy
[1, p. 95]. According to Pt. 2 of Art. 8 of this Convention, public authorities shall not interfere
with the exercise of this right, except in cases where the interference is in accordance with the
law and is necessary in a demaocratic society in the interests of national security, public safety,
or the economic welfare of a country, for the prevention of riot or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.

Protection of a person from interference in their private and family life is one of the
basic principles of information relations in the state (Art. 2), and ensuring everyone’s access to
information is the direction of the state information policy (Art. 3) [2]. Information about the
condition of human health also belongs to this sphere of privacy.

Recent publications review. Admission of information about the human health
condition as an element of their lives’ privacy is declared, first of all, at the international level
in such documents as: the Directive 95/46/EC of the European Parliament and of the Council
"On the protection of individuals with regard to the processing of personal data and on the free
movement of such data" in terms of regulation of provisions on access to medical information;
the Geneva Declaration of the World Medical Association (1948); the Declaration on the
Promotion of Patients’ Rights in Europe (adopted by the World Health Organization in 1994),
which contains a provision that all information about the patient’s health status, diagnosis,
prognosis, and treatment of their disease, as well as any other personal information, should be
kept confidential, even after the patient’s death, etc.

The need for special legal protection of the patient’s interests is also enshrined in a
number of declarations and conventions adopted by international organizations of doctors and
patients, in particular the World Health Organization (WHO) and the World Medical Association
(WMA). Among them: the WHO Declaration of Alma-Ata on Primary Health Care (1978), the
WHO Ljubljana Charter on Reforming Health Care in Europe (1996), the WMA Tokyo
Declaration on Guidelines for Physicians Covering Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment in Relation to Detention and Imprisonment (1975), the
WMA Declaration of Lisbon on the Rights of the Patient, the WMA Declaration on Euthanasia
(1987), and the WMA Declaration on Transplantation of Human Organs (1987) [3, p. 79].

Among the international documents on patients’ rights, the most important are the
Declaration on the Promotion of Patients’ Rights in Europe (1994) and the European Charter of
Patients” Rights of 2002 [4, p. 126]. In the Declaration on the Promotion of Patients’ Rights
(1994), among the principles of patients’ rights, along with such as respect for human dignity,
self-determination, physical and mental inviolability and protection, respect for moral, cultural,
and religious values, the possibility of protecting one’s own health to the extent that existing
measures of prevention and treatment of diseases allow, and the possibility of achieving the
highest level of health for oneself, the principle of respect for confidentiality is also
indicated [5].

The article’s objective is to analyze the fundamental provisions of legal regulation of
the content of information about a person’s health status and its correlation with such concepts
used both in international documents and national legislation as private and family life,
confidential information, medical information, medical secrecy, and medical privacy, taking
into account international legal standards in this field as well as academic research in the
theory of law and branch disciplines, in particular constitutional, criminal, administrative, and
civil law, legislation in the field of information, health care, and ECHR practices, etc.

Discussion. Today, the European Charter of Patients’ Rights of 2002 defines the
optimal scope of patients” individual rights. Among them are: 1) the right to preventive
measures; 2) the right to accessibility of medical services; 3) the right to information, i.e. the
right to receive any information about own health status, about medical services and ways of
receiving these services; 4) the right to consent, i.e. the right to receive any information that
will allow the patient to actively participate in decision-making about their health; 5) the right
to freedom of choice between different medical procedures and institutions (specialists) on the
basis of relevant information; 6) the right to privacy and confidentiality of personal
information; 7) the right to respect for the patient’s time; 8) the right to comply with quality
standards of medical care; 9) the right to safety; 10) the right to innovation; 11) the right to
prevent, if possible, suffering and pain; 12) the right to an individual approach to treatment;
13) the right to appeal; 14) the right to compensation in case of physical or moral and
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psychological harm caused by the actions of a medical institution [6].

According to Pt. 2 of Art. 11 of the Law of Ukraine "On Information" it shall not be
allowed to gather, store, use, and disseminate confidential information about a person without
their consent, except in cases determined by law and only in the interests of the national
security, economic welfare, and protection of human rights [2]. Confidential informationl
about an individual includes health data (Pt. 2 of Art. 11 of the Law of Ukraine "On
Information™). Moreover, everyone is provided with free access to information that concerns
them personally, except in cases provided by law. According to Art. 286 of the Civil Code of
Ukraine, an individual has the right to secrecy about their health status, the fact of seeking
medical care, the diagnosis, as well as information obtained during their medical check-up. It is
prohibited to demand and submit information about the diagnosis and methods of treatment of
an individual at the place of work or study. An individual is obliged to refrain from spreading
information specified in Pt. 1 of this Article, which became known to them in connection with
the fulfillment of their official duties or from other sources (Art. 286) [7]. Thus, the secrecy
about the health status in the context of this Article is information about: 1) the fact of seeking
medical care; 2)the diagnosis; 3) information obtained during the medical check-up;
4) information about the methods of treatment of the person.

The Constitutional Court of Ukraine emphasizes that "when studying this issue, it is
necessary to clearly distinguish the rules for the use of information related to medical privacy
(information about the patient) as opposed to medical information (information for the
patient)" [8]. The obligation to provide medical information is stipulated in Art. 39 of the
Fundamentals of Legislation of Ukraine on Healthcare and consists in the fact that the doctor is
obliged to provide the patient, their family members, or their legal representatives with such
information in full and in an accessible form.

The content of medical information is evidence of the status of a person’s health, their
medical history, the purpose of the offered examinations and treatment measures, and the
prognosis of the possible development of the disease, including the existing risk to life and
health. According to the legal regime, medical information is confidential, i.e., restricted access
information. In cases of refusal to provide medical information or intentional concealment of it
from the patient, their family members, or their legal representative, they can appeal the actions
or inactions of the doctor directly to the court or, at their own choice, to a medical institution or
health authority. Intentional concealment of medical information from the patient is a violation
of the right to access information.

The analysis of Art. 39, 391 and 40 of the Law of Ukraine "Fundamentals of the
Legislation of Ukraine on Healthcare" shows that the patient’s right to secrecy about their
health status, the fact of seeking medical care, the diagnosis, as well as information obtained
during their medical check-up (medical information), corresponds to the prohibition of medical
workers and other persons who, in connection with the fulfillment of professional or official
duties, became aware of the disease, medical check-up, examination, and their results, of
intimate and family life of a citizen, to disclose this information, except in cases provided for
by legislative acts. It is also prohibited to demand and provide information about the diagnosis
and treatment methods of the patient at the place of work or study.

Criminal law protection of human privacy field in terms of information about their
health status is currently limited to criminalization of medical privacy disclosure (Art. 145 of
the Criminal Code of Ukraine) and disclosure of information about medical check-up to detect
infection with human immunodeficiency virus or other incurable infectious disease (Art. 132 of
the Criminal Code of Ukraine).

Therefore, in the context of criminal law, it is about medical privacy, which, according
to Art. 40 of the Law of Ukraine "Fundamentals of the Legislation of Ukraine on Healthcare",
is a broader concept than confidential information about the health status of a person, because
along with information about the disease, medical check-up, examination, and their results, it
also includes information about the intimate and family aspects of a citizen’s life.

In the criminal law doctrine, the objective side of the illegal disclosure of medical
privacy is interpreted, in particular, as the disclosure of the following information: 1) the fact
of applying for psychiatric care and treatment in a psychiatric institution or staying in
psychoneurological institutions for social protection or special training, as well as other

1 As well as data on their ethnicity, education, marital status, religious beliefs, address, date and
place of birth, etc.
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information about the condition of person’s mental health, their private life; 2) infection of a
person with a sexually-transmitted infectious disease, conducted medical check-ups and
examinations in this regard, data of an intimate nature obtained due to performing professional
duties by officials and medical workers of health care institutions; 3) results of medical check-
up of persons who have applied for marriage registration [9].

Specialists, studying the legal status of the patient, emphasize the consideration of such
fundamental aspects that make up the content of such status as: "the object of confidentiality is
personally sensitive information for the patient, the disclosure of which will lead to significant
moral suffering; a significant range of subjects who must comply with the rules of
confidentiality; a multi-component subject of confidential information; a permanent
confidentiality of information.

Compliance with medical privacy is considered one of the legal guarantees of patients’
rights as a basic structural element of the patient’s legal status" [10, p. 6; 17]. Among the offers
for improving the principle of confidentiality at the regulatory level, the following deserve
attention in particular: harmonization of terminology by replacing it with a single "medical
secrecy" term; development of clearly defined instructions for the preservation of medical
privacy, a list and forms of documents on the transfer of such information, permits of subjects of
primary medical information, obligations of medical workers not to disclose medical secrecy;
clear definition of subjects that must keep patient information confidential, in particular healers,
pharmacists, employers, if personal medical records are kept at the place of work [10, p. 23].

The research literature suggests that "in recent years, the number of crimes committed in
the medical field is constantly growing. Attention is drawn to crimes related to non-compliance
with patient rights and violation of medical privacy, especially by law enforcement agencies of
Ukraine" [11, p. 57]. We cannot unconditionally agree with this point of view, based on
statistics for the last five years2 (from 2017 to 2021), because for the commission of criminal
offenses under Art. 132 and Art. 145 of the Criminal Code of Ukraine, for all these years, 9
criminal proceedings under Art. 132 of the Criminal Code of Ukraine and 44 criminal
proceedings under Art. 145 of the Criminal Code of Ukraine were registered, while no one was
notified of suspicion and no one was sentenced [12].

Despite the existing mechanism for preventing violations of this right in the legal
system of the country, the statistics of applications of Ukrainian citizens to the ECHR due to
violation of this conventional right is considered disappointing [13, p. 100]. In particular, the
ECHR has in its portfolio more than one decision on the violation of the rights, for example, of
patients to respect for private life, as such recognizes the following situations: disclosure
without the patient’s consent of medical records (case histories) containing confidential
personal data about the patient by the clinic to the Social Insurance Administration and,
accordingly, to a wider range of civil servants (see M.S. v. Sweden, 27 August 1997, § 35,
Reports 1997-1V); disclosure of medical data by medical institutions, in particular to the
patient’s employer (see Radu v. the Republic of Moldova, no. 50073/07, § 27, 15 April 2014)
(count 35 of the judgment); the hospital’s failure to inform the applicant of the results of her
HIV test and the disclosure of the applicant’s positive HIV status to her mother and workplace
(M.K. v. Ukraine (no. 24867/13)). Any interference with the individual rights under Art. 8 of
the European Convention on Human Rights may only be justified under Par. 2 Art. 8 of this
Convention if it is in accordance with the law, pursues one or more of the legitimate aims
referred to in that Paragraph and is necessary in a democratic society for the achievement of
that aim (see Azer Ahmadov v. Azerbaijan, no. 3409/10, § 63, 22 July 2021) (count 36 of the
judgment) [14].

The ECHR has previously recognized that employers may have a legitimate interest in
information about the physical health of employees, especially in the context of assigning them
certain professional duties related to specific skills, functions, or competencies, but emphasized
that the collection and processing of relevant information must be lawful and ensure a fair
balance between the interests of the employer and the candidate’s privacy concerns (see
Surikov v. Ukraine, no. 42788/06, § 91, 26 January 2017) (count 54 of the judgment).

Conclusions. It is advisable to define the following as a promising area of research in
the field of criminal law protection of private life of a person in the medical field: analysis of
the correlation between the right of a person to private and family life as an object of criminal

2 |In between 2008-2012, no one was sentenced under Art. 132 and Art. 145 of the Criminal Code
of Ukraine.
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law protection and the object of criminal offenses under Art. 132 and Art. 145 of the Criminal
Code of Ukraine; clarification of the content of the "medical privacy", "medical secrecy", and
"confidential information about the health status" concepts in order to eliminate the existing
unclearly defined, conflicting provisions, and gaps in the regulatory framework in the part of
informational and legal relations that negatively affect the ensuring of constitutional rights and
freedoms of a person and a citizen; identification of persons who may have access to such
confidential information in order to clarify the circle of persons who may be recognized as
subjects of a criminal offense under Art. 145 of the Criminal Code of Ukraine; improvement of
the legal regulation of the procedure for collection, storage, use and circulation of information,
in particular, on the mental state of a person, their compulsory examination and treatment, use
of confidential data in the field of psychiatry, to which the Constitutional Court of Ukraine
drew attention when interpreting Articles 3, 23, 31, 47, 48 of the Law of Ukraine "On
Information", etc.
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ABSTRACT

The article analyzed the fundamental provisions of legal regulation of the information content
about a person’s health status and its correlation with such concepts used both in international documents
and national legislation as private and family life, confidential information, medical information, medical
secrecy, and medical privacy, taking into account international legal standards in this field as well as
academic research in the theory of law and branch disciplines, in particular constitutional, criminal,
administrative, and civil law, legislation in the field of information, health care, and ECHR practices, etc.

The following are the promising areas of research in the field of criminal law protection of a
person’s privacy in the medical field: analysis of the correlation between the right of a person to private
and family life as an object of criminal law protection and the object of criminal offenses under Art. 132
and Art. 145 of the Criminal Code of Ukraine; clarification of the content of the "medical privacy"”,
"medical secrecy”, and "confidential information about the health status™ concepts in order to eliminate
the existing unclearly defined, conflicting provisions, and gaps in the regulatory framework in the part of
informational and legal relations that negatively affect the ensuring of constitutional rights and freedoms
of a person and a citizen; identification of persons who may have access to such confidential information
in order to clarify the circle of persons who may be recognized as subjects of a criminal offense under
Art. 145 of the Criminal Code of Ukraine; improvement of the legal regulation of the procedure for
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collection, storage, use and circulation of information, in particular, on the mental state of a person, their
compulsory examination and treatment, use of confidential data in the field of psychiatry, to which the
Constitutional Court of Ukraine drew attention when interpreting Articles 3, 23, 31, 47, 48 of the Law of
Ukraine "On Information", etc.

Keywords: the right to respect for private life, information about the human health status,
confidential information, medical secrecy, medical privacy.
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CRIMINOLOGICAL CHARACTERISTICS OF THE IDENTITY
OF THE ABUSER WHO COMMITS A CRIMINAL OFFENSE
IN THE HOME SPHERE

Katepuna Bypsik. KPUMIHOJIOTTYHA XAPAKTEPUCTUKA OCOBU KPUBJHUKA,
SIKMI BUYMHSIE KPUMIHAJIBHE IIPABOIIOPYIIEHHS ¥ MIOBYTOBIM C®EPL V crarri
JOCIIIKEHO 0c00y KpPHUBIHHUKA, SKUH BYMHAE [OMAIIHE HACHIBCTBO. 3alpPONOHOBAHO BHU3HAYCHHS
KPHUBIHHKA, KA BUMHAE MOOYTOBHII 3JI0YMH, SK CYKYIHICTh CYCHIJIBHO 3HAYYIINX XapPaKTEPHUCTHK 1
BITHOCHH 0COOH, IO XapaKTepHU3YIOTh ii K BUYMHEHHS 3JIOYMHIB y cepi CiMeHHO-IOOYTOBUX BiTHOCHH.
[TpoaHanizoBaHO CTPYKTYpHI €JIEMEHTH KPHUMIHOJIOTIUYHOT XapaKTEPUCTHUKH OCOOM 3JIOYMHIIL, a came:
comianbHo-neMorpadivyni;  KpUMIHaNIBHO-NIPAaBOBHI;  COLIAIbHO-POJIbOBI;  MOPAIBHO-TICHXOJIOTIYHI.
CorianbHO-aeMorpadivuHi XapaKTePUCTHKH OCOOMCTOCTI 3JIOYMHISI BUCBITIIOIOTHCS BIIOMOCTSIMHU IPO
CTaTh, BiK, OCBITY, MICIl¢ HApPOJUKCHHs i MPOXHUBAHHS, TPOMAISHCTBO Ta IHIIMMH IeMOTPadiqHUMH
JAHUMH.

KpuminanpHO-TIpaBOBa XapakTepuUCTHKa — II€ BIIOMOCTI MPO CKJIaJ BYWHEHOTO 3JI0YHUHY,
CIPSIMOBAHICTh 1 MOTHBAIIIIO 3JI0YMHHOI MOBEIIHKH, OJHOOCIOHICTH UM TPYHOBHI XapakTep 3JIOYHHHOL
ISUTBHOCTI, (opMy criBy4acTi (BHKOHAaBeNb, OpPraHi3aTop, MiI0yproBad, TMOCOOHWK), IHTEHCHBHICTH
3JI0YHHHOT iSJIBHOCTI, XapakTep 3J0YHMHHOI MisSUIbHOCTI, XapakTep 3JI0YMHHOT MisUTBHOCTI. HAsABHICTh
cyaumoctei 1 Tak gani. CoLialbHO-POJIbOBI XapaKTEPUCTHKU PO3KPUBAIOTH (YHKIIT 0COOMCTOCTI,
3yMOBIEHI ii CTAaHOBHIIEM Y CHCTeMi ICHYIOYHMX CYCIUIBHHX BIIHOCHH, HAJEXKHICTIO 10 MEBHOI
COLIAIbHOT TPYNH, B3a€EMOJIEI0 3 IHIIUMH JIIOJABMH Ta OpraHi3alisiMH B pi3HHX c(epax CYCIUIBHOTO
KUTTA. [lo MOpaNbHHUX SKOCTEH JIOMWHM HaJeXaTh ii CBITOTIISAN, MYXOBHICTh, HOTJISAN, NMEPEKOHAHHS,
YCTaHOBKH, LIHHICHI Opi€HTAIi.

3MOYMHIIB Bifpi3HSAE HETaTUBHE a00 Oalayke CTaBICHHS OO BUKOHAHHS CBOIX T'POMAaICHKUX
000B’s3KiB, JNOTPUMAaHHS TPABOBUX HOPM, BHOIp MPOTUIPABHHUX 3acO0iB 3aJOBOJICHHS OCOOMCTUX
notpeb, eroi3M, irHOpyBaHHs CYCHUIBHHX iHTepeciB Tomo. CHOpMOBaHO MOPTPET 3JIOYMHIS, SIKHA
BUHMHSIE JIOMAIIIHE HACHJIBCTBO. 3aIIPOIIOHOBAHO e()EeKTHBHY CHCTEMY 3aXO/IiB i3 3amobiraHHs Ta mpoTHIIl
JOMaIIHbOMY HaCHIbCTBY, sika Mae 0a3yBaTHCsl Ha €(EKTUBHIM MPOCBITHUIBKIN MisIIBHOCTI MO0
CIPUYHMHEHHS MOOYTOBUX 3JI0YHHIB.

Kniouosi cnosa: xpueonuk, 0oMawiHe HACUTLCMBO, NOpmMpem 0OIUYYsL 3JI0YUHYSA, NPOMUOIs
OOMAUWHBOMY HACUTLCIEBY.

Relevance of the study. With Ukraine obtaining candidate status, there are many social
issues that need to be addressed, the introduction of European regulation and values, the sphere
of family relations and the problem of domestic crime is no exception. For the correct selection
of the mechanism for regulating the counteraction and prevention of domestic crime, we
decided to study in detail the identity of the abuser who commits a criminal offense in the
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home sphere.

This is very important, because the family is the main unit of society and it must be
protected by the state. The commission of a criminal offense by the abuser in the family causes
a public outcry, undermines the foundations of the family, causes physical, psychological and
moral disintegration among family members.

Recent publications review. Some issues related to the identity of the abuser who
commits domestic crime were considered in their works by such scientists as A. Blaga,
P. Bilenko, I. Botnarenko, O. Bogatyreva, |. Bogatyrev, A. Bogatyrev, B. Golovkin, O. Humin,
0. Juzha, A. Zelinsky, M. Kuznetsov, O. Kostenko, Yu. Lukyanova, U. Mytnik, M. Puzyrev,
L. Samaray, V. Topchiy.

Despite the significant contribution of these authors to the study of this problem, the
issue of criminological characteristics of the identuty of the abuser who commits a criminal
offense in the home sphere is insufficiently studied. The above made it necessary to prepare a
scientific article and its title.

In criminological science, there are constant discussions about determining the identity
of a criminal and forming a criminological portrait of such a person. L. Samaray sees that the
identity of the offender is a consequence of the commission of illegal activity and not the type
of person that precedes it [1, p. 191].

Ukrainian criminologist A. F. Zelinsky believes that the identity of a criminal should be
considered as a set of socio-demographic, psychological and moral characteristics, which are
more or less typical of persons guilty of criminal activities of one type or another [2, p. 22-23].

A well-known Ukrainian criminologist, academician of the Academy of Legal Sciences
of Ukraine A. Kostenko gives his own understanding of the identity of the criminal. So,
according to the opinion of this scientist, a person is a "three-dimensional" creature and
consists of a layer: "physical thing", "biological creature”, "social personality”. On the last
layer the criminal behavior of a person and his/her social pathology are determined, because it
is a manifestation of a complex of arbitrariness and illusions [3].

I. Bogatyrev notes that the concept of criminal identity should be considered as a set of
socially significant features, connections and relationships that characterize a person with a low
level of self-control and guilty of violating the norms of Criminal Law [4, p. 79].

V. Golina says that the person of a criminal is a set of essential and stable social
properties and signs, socially significant biopsychological features of an individual, which are
objectively realized in a particular crime, give the character of public danger for the committed
act and the responsible person for it — the properties of public danger, in connection with which
he/she is brought to justice under the Criminal Law [5, p. 37].

0. Dzuzha notes that the person of a criminal is a set of socially significant properties,
signs, connections and relationships that characterize a person guilty of violating the criminal
law in combination with other (non-personal) conditions and circumstances that affect his/her
criminal behavior [6, p. 94].

The article’s objective is to study the identity of the abuser who commits domestic
crime.

Discussion. We believe that the abuser who commits domestic crime is a set of socially
significant properties and relationships of a person that characterize he/ she as committing
crimes in the sphere of family and domestic relations.

For the study of the abuser who commits domestic crime, we consider the most
successful classification proposed by A. Blagoy, according to which the main elements of the
structure of the criminal’s personality of this category are the following:

1) socio-demographic;

2) criminal law;

3) social and role-playing;

4) moral and psychological [7, p. 92].

Socio-demographic characteristics of the perpetrator’s identity are covered by
information about gender, age, education, place of birth and residence, citizenship, and other
demographic data.

If we study the gender of persons who commit domestic crime in Ukraine, according to
our research, 95 % of crimes in this category are committed by men and 5 % by women. In
foreign countries, men are also more likely to be involved in family crimes, as evidenced even
by the regulations that have been adopted to protect the rights of women suffering from
domestic crime: The Violence Against Women Act, the Council of Europe Convention on
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preventing and combating violence against women and domestic violence (Istanbul
Convention). The activity of men in the role of an abuser is explained by the fact that men are
more impulsive, prone to alcohol consumption, physically stronger, and less burdened with
running a household.

According to our data, the age limit for persons who commit crimes in the family and
household sphere is 25-35 years for women and 30-40 years for men. This age of abusers can
be explained by a number of reasons, so V. Topchiy notes that most often violent crimes are
committed by middle-aged persons during marriage and the birth of children; physical
condition at this age is not limited to serious illnesses; at this age, abusers most often face
stressful situations (at work, with friends, in the family), the consequences of which are
aggressiveness, conflict [8, p. 87]. P. Golovkin suggests that such an age limit is due to crisis
periods of personal and family life [9, p. 45].

For the most part, people who have a full or incomplete general secondary education are
prone to crimes related to domestic crime. This can be explained by the fact that education is
the key to upbringing and instilling humanistic ideals. However, if we turn to the position of
V. Topchiy, he notes that the presence of higher education cannot guarantee a negative attitude
to violence against family members [8, p. 89]. Therefore, it is important to distinguish between
the availability of education and erudition, the latter is an integral component of family
education, instilled ideals and self-development of the individual.

Place of birth and residence. We join the research conducted by A. Blagoy, who states
that the vast majority of persons who committed crimes related to domestic violence were
residents of cities, in second place-residents of villages and urban - type settlements, in third —
representatives of regional centers, in fourth-settlements [7, p. 97].

Citizenship is a significant criterion in multinational marriages. There are no borders in
the modern international space, and more and more marriages are being concluded between
representatives of different nationalities and faiths. Due to ignorance, Ukrainian women face
situations when the fact of marriage does not acquire the citizenship of the country of a foreign
husband, because due to changes in the migration policy of many countries, marriage is not a
sufficient basis for obtaining citizenship, but is only one of them. It is necessary to take into
account such important criteria for obtaining citizenship as the residency requirement,
successful passing of the language proficiency exam, and in Muslim countries-acceptance of a
different faith. As a result, Ukrainian women in marriages with foreigners can remain
emigrants and when faced with domestic crime, they keep silent about it. And in the case of
appearing a child before the Ukrainian woman acquires citizenship of her husband, the
situation becomes more complicated, because the husband and child are citizens of a foreign
country for the Ukrainian woman, and in the case of domestic violence, she becomes even
more vulnerable, because the child often becomes the object of blackmail of the husband.

Criminal-legal characteristics are information about the structure of the committed
crime, the direction and motivation of criminal behavior, the sole or group nature of criminal
activity, the form of complicity (performer, organizer, instigator, accomplice), the intensity of
criminal activity, the presence of criminal records, etc. [10].

According to research of A. Blagoy, every third criminal in this category has previously
committed crimes dominated by self-serving crimes, namely theft (36 %), robbery (9 %),
brigandage (4 %), intentional destruction or damage to someone else’s property (2 %), fraud
and extortion (1 %), as well as violent crimes (24 %), in particular sexual crimes (6 %). It
should be noted that among persons brought to administrative responsibility for committing
domestic violence, failure to comply with a protective order or failure to comply with a
correctional program, almost every fifth person continues illegal behavior every vyear,
repeatedly committing such actions. However, an analysis of the sentences of criminal cases
under Article 126-1 of the Criminal Code of Ukraine allows us to argue that 62 % of persons
who have committed domestic violence have not previously been brought to criminal
responsibility, 19 % of whom are considered not convicted under Article 89 of the Criminal
Code of Ukraine and 19 % — convicted. The latter category of abusers (persons with a criminal
record) were brought to criminal responsibility for committing such crimes as: theft (13.79 %),
intentional grievous bodily harm (3.44 %), illegal possession of a vehicle (3.44 %), threat of
murder (1.72 %), beatings and mutilation (1.72 %), threat of destruction of property (1.72 %),
violation of administrative supervision rules (1.72 %), fraud (1.72 %), robbery (1.72 %),
intentional light bodily injury (1.72 %), illegal handling of weapons, military supplies or
explosives (1.72 %), theft by dismantling and other means of electrical networks, cable
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communication lines and their equipment (1.72 %), violation of the secrecy of correspondence,
telephone conversations, telegraph or other correspondence transmitted by means of
communication or through a computer (1.72 %), illegal production, manufacture, acquisition,
storage, transportation or transfer of narcotic drugs, psychotropic substances or their analogues
without the purpose of marketing (1.72 %) [7, p. 220].

Among those ones who commit domestic crime in the form of sexual violence, persons
who have committed rape and sexual intercourse with a person who has not reached puberty
predominate. In second place-forced satisfaction of sexual passion in an unnatural way [11,
p. 61]. It should be noted that during the commission of domestic crime, about 70 % of abusers
are drunk [12, p. 390].

The study of criminal-legal features of a person who commits domestic crime is
complicated by the fact that this type of crime has a high latency, so the criminological portrait
of the offender is compiled on the basis of cases that have become clear.

Socio-role characteristics reveal the functions of an individual due to his position in the
system of existing social relations, belonging to a certain social group, interaction with other
people and organizations in various spheres of public life (worker or employee, ordinary
performer or manager, single or head of a family, able-bodied or disabled, unemployed, etc.).
These data show the place and significance of a person in society, which roles he prefers and
which he ignores, reveal his social or antisocial orientation [13].

According to statistics of A. Blagoy, depending on family roles, criminals usually
become 20.9 % — husband, 15 % — wife, 12.1 % — father, 15.9 % — mother, 13.3 % — son,
2.4 % —daughter, 4 % — brother, 1.8 % — sister, 1.3 % — uncle/aunt, 0.7 % — nephew/niece, 1 %
—grandfather, 2.5 % — grandmother, 3.1 % — grandson, 0.5 % — granddaughter, 3.9 % — son-in-
law, 0.7 % — daughter-in-law, 0.5 % — father-in-law, 0.3 % — each-father-in-law and mother-in-
law. At the time of committing the crime, the vast majority of family abusers-53.5%, did not
work or study, 6 % did not have a permanent job [7, p. 290].

According to K. Filipenko, domestic criminals spend the most time with friends
(66.6 %), less at home (26.6 %), with neighbors (10 %), colleagues (5.3 %). They consider
friends (70 %), relatives (14.6 %) and neighbors (15.3 %) to be the best their environment.
They get aesthetic pleasure from watching TV and using the internet (75.3 %), from reading
newspapers and magazines (22 %). 84.6 % of them consider a friend to be the most respected
person [14].

If we consider the type of activity of abusers, it should be noted that most of them are
unemployed — 55.6 % and student youth — 41.6 %, then representatives of working
professions —17.9 %, pupil youth — 12.6 %, military personnel — 7.7 %, civil servants — 6.3 %,
law enforcement officers — 6.1 %, entrepreneurs — 5.4 %, agricultural workers — 4.8 %, cultural
and artistic figures — 3.4 % [15, p.194].

L. Kryzhnaya claims that among abusers who commit domestic crime, the largest share
falls on unmarried people (cohabitants) — 47.2 %, then divorced ones — 37.6 % and married
ones — 15.2 % [16, p. 86].

Moral and psychological signs. The moral characteristics of a person include their
worldview, spirituality, views, beliefs, attitudes, and value orientations. Criminals are
characterized by a negative or indifferent attitude to the performance of their public duties,
compliance with legal norms, the choice of illegal means of satisfying personal needs,
selfishness, ignoring public interests, etc. [17].

The psychological characteristics of the criminal’s personality include the features of
his/her intellectual, emotional and volitional qualities. Intellectual properties include: the level
of mental development, the amount of knowledge, life experience, breadth or narrowness of
views, the content and variety of interests, and so on. Criminological studies show that the
majority of persons who have committed crimes, especially violent ones, are characterized by a
reduced level of general education knowledge, a narrow worldview, or even mental retardation,
and limited abilities for some socially useful activity [17].

Criminologists in the system of moral and psychological features distinguish four main
elements:

1) orientation (a set of socially significant personality traits related to legal
consciousness, in particular worldview, personal orientations, social attitudes, key motives,
etc.);

2) mental forms of relationships that manifest themselves in cognitive processes,
mental, emotional states of the individual;
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3) temperament and other biological, hereditary properties that, along with social
factors, affect the formation of a person’s character;

4) experience (knowledge, skills, habits and other qualities that determine the choice of
forms of activity) [18, p. 286].

Criminologists note the following factors of illegal behavior of criminals of this
category:

1) personality traits (rigidity, dominance, anxiety, rapid irritation, low self-esteem,
repression, impulsivity, addiction, low level of empathy and openness, stress tolerance,
emotional lability, aggressiveness, isolation, suspicion and self-identification problems);

2) negative attitude towards the family and inadequate expectations from their
representatives;

3) low level of social skills (lack of negotiation skills, peaceful solution of problems,
inability to make moderate decisions, seek help from others);

4) the presence of psychological health disorders (pronounced psychopathological
abnormalities, increased nervousness or repression, suicidal tendencies);

5) alcoholism and / or drug addiction as a psychopharmacological problem that causes
affective mental disorders (aggressiveness, hypersexuality, irritability, coordination disorders,
destruction of self-criticism, etc.), which result in loss of control over one’s own behavior and
irreversible process of personality degradation;

6) problems with physical health (pathological course of pregnancy, interrupted
pregnancy, difficult childbirth, disability, etc.), which increase the likelihood of violent
manifestations due to the powerful effect on the nervous system;

7) underdevelopment of parental skills and feelings is most often observed in young
parents, whose difficulties in raising children cause nervousness, repression, anxiety, fear,
which reduce self-esteem and the ability to cope with the duties of fatherhood, lead to
neuropsychiatric disorders [19, p. 30].

A. Gumin believes that the greatest influence on the formation of moral and
psychological qualities of a person is exerted by the family and the closed environment. Moral
formation of personality is the result of interaction between reality and personality [20, p. 175].

Criminologists note that people who commit domestic crime have low or high self-
esteem, are quickly irritated, aggressive, anxious, closed in on themselves, self-centered, rude
and vindictive. They are characterized by a dismissive attitude towards their family members,
who have high expectations from them. It is difficult for such individuals to negotiate, solve
problems peacefully, and ask for help from others. They often have psychological
abnormalities, nervous States, apathy, suicidal tendencies, and various addictions. Such
addictions often lead to loss of control over behavior and gradual degradation. Physical
disabilities also affect the identity of the perpetrator, which constantly occur on the person’s
nervous system.

Various factors contribute to domestic crime: the crisis of male gender identity, the
difficult economic situation, the taboo on male "emotionality”, the suppression of real
emotions, stress, upbringing in the Family, School formation, low level of interests and culture
[12, p. 390].

Conclusions. Based on our research, we can form the following forensic portrait of the
identity of the abuser who commits a criminal offense in the home sphere — this is a man (or
woman) aged 30-40 years who is married, with an average level of education, is a resident of
the city, has a low level of intellectual development and social consciousness, mostly does not
have a permanent place of work or is a low-skilled employee, with signs of deviant behavior
(prone to the use of alcoholic beverages, narcotic substances, committing various offenses,
ignoring legal norms), has a low level of social skills, emotional intelligence, previously
brought to administrative or criminal responsibility, with a stereotypical view of gender roles,
he is characterized by affective mental disorders (within the limits of sanity) and committed
violent acts against his family.

Successful formation of a forensic portrait of the identity of the abuser who commits a
criminal offense in the home sphere is the key to develop an effective system of measures to
prevent and counteract domestic crime. In our opinion, the most effective is educational
activities on causing domestic crime, because our state has a strong legislative framework for
its counteraction and prevention, international projects and programs are being implemented to
protect victims of violence, but public awareness remains at a rather low level.

The actual definition of the abuser’s personality is a person who is characterized by a
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set of socially significant properties and relationships and intentionally commits a criminal
offense in the family sphere.
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ABSTRACT

The article examines the identity of the abuser who commits domestic violence. The definition of
an abuser who commits domestic crime as a set of socially significant characteristics and relations of a
person that characterize him as committing crimes in the sphere of family and household relations is
proposed. The structural elements of the criminological characteristics of the offender are analyzed,
namely: socio-demographic; criminal-legal; socio-role; moral and psychological. Socio-demographic
characteristics of the criminal’s personality are covered by information about gender, age, education,
place of birth and residence, citizenship, and other demographic data. Criminal law characteristics are
information about the composition of the committed crime, the direction and motivation of criminal
behavior, the sole or group nature of criminal activity, the form of complicity (performer, organizer,
instigator, accomplice), the intensity of criminal activity, the presence of criminal records, and so on.
Socio-role characteristics reveal the functions of an individual determined by his position in the system of
existing social relations, belonging to a certain social group, interaction with other people and
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organizations in various spheres of public life. A person’s moral qualities include their worldview,
spirituality, views, beliefs, attitudes, and value orientations.

Criminals are distinguished by a negative or indifferent attitude to the performance of their public
duties, compliance with legal norms, the choice of illegal means of satisfying personal needs, selfishness,
ignoring public interests, and so on. A portrait of a criminal who commits domestic violence has been
formed. An effective system of measures to prevent and counteract domestic violence has been proposed,
which should be based on effective educational activities on causing domestic crime.

Keywords: abuser, domestic violence, portrait of the face of a criminal, counteract domestic
violence.
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CRIMINAL OFFENCES COMMITTED IN IMPRISONMENTS
OF THE STATE CRIMINAL EXECUTIVE SERVICE OF UKRAINE

JAmutpo Kosogunn. KPUMIHAJIBHI ITPABOINIOPYIIEHHS, IO BUNHAIOTBCA B
MICIIAX MMO3BABJIEHHSA BOJII TEPKABHOI KPUMIHAJIbHO-BUKOHABYOI CJIYKEHA
YKPAIHM. V crarti 37iliCHEHO TPYHTOBHWE aHANli3 BHJiB KPUMiHANGHHX HPAaBOIOPYIIEHb, IO
BUMHSIOTBCS 3aCyDKEHUMH Y MiCIIX HecBoOoaM JlepkaBHOT KpUMiHAJIBHO-BUKOHABYOT CITy)KOM YKpaiHu
(AKBC). [loBeneHo, o BYMHEHHS 3aCyDKEHHMH y MiCIISIX HECBOOOIM KPUMIHATIBHOTO TPAaBONOPYIICHHS
BOJI € He Jule HeOe3MeYHNM IOCSITaHHIM Ha METY 1 3aBJaHHs MPaBOCYAAS Ta HOPMaJbHY IisTIHICTH
ycTaHOB BuKOHaHHA mnokapanb JIKBC VYkpainu, a i mepemkojaxae DOCSITHEHHIO METH MOKapaHHs Ta
HacamIiepe]] Horo mpoTHUIil Ta 3aro0iraHHIo.

Jlo HaiOLIpII BaXIMBHX TEOPETHYHHX 1 NMPAKTUYHUX INUTAaHb, SKI BIUIMHYJIX Ha CYIOBY 1
BUKOHABYY TNPAKTHKYy Ta SKi HUHI TMOTPEOYIOTH ONpPAMIOBAaHHSA 1 JOCTIKEHHS, aBTOPOM BiJHECEHO
BYMHEHHS 3aCy/KEHHMH Yy MicIsiX HecBoOomu MiHicTepeTBa rOCTHIT YKpaiHM TakuX pe30HaHCHHX
KPUMiHAJIBHUX TPABONOPYIICHB, SK: 3JIiICHa HEIMOKOpa BUMOTaM aJMiHICTpamii yCTAaHOBH BHUKOHAaHHS
MOKapaHsk; [il, 10 JAe30praHi3yloTh poOOTy YCTaHOB BUKOHAHHS IOKapaHb; BTedya 3 MiCIs 030aBIeHHs
BoOJi abo 3-mix BapTH. Halibinbiny HeOe3neky y BUIPaBHUX KOJOHISAX YKpaiHM CTAHOBIATH KPUMiHAIIbHI
MPaBOIOPYIICHHS, MOEAHAHI 3 HaNaJoM 3acy/KEHMX Ha OCOOOBHMH CKJIaJ BapTH 3 METOI YCYHEHHS
HEePeLIKo/ JUTs 3IHCHEHHs 3a1yMy 1 3aBOJIOAIHHS 30pO€I0, SIKy BOHM BUKOPHUCTOBYIOTH JUIsl 30pOitHOTO
OTIOpY IPH MOJATBIIOMY IXHBOMY 3aTPHMAaHHI, a TAKOXK JUISl BUNHEHHS] HOBUX 3JI0YMHIB.

ChopMynb0BaHO aBTOPCHKE BU3HAUCHHS KPUMIiHAIBHOTO MPABOIIOPYIICHHS B MICISIX HECBOOOIU
JKBC VYkpaiau. Lle mepembaueHe KpUMiHAJBHUM 3aKOHOM, CYCHITBHO-HeOe3lmewHe MisHHA (Iis abo
0e3IisUTbHICTD), BAMHEHE CTELiaIbHIM Cy0 €KTOM, B Micusax HecBoOoau JJKBC Ykpainu i sike mocsarae Ha
METy 1 3aBIaHHs NPaBOCYIJsI Ta HOPMAIbHY IisJIbHICTh YCTAHOB BHKOHAHHS IIOKapaHb, a TaKOXK
MEPEIIKO/KAE TOCSITHEHHIO METH TIOKapaHHsl, BUMIPABICHHS 1 pecoliaizaiil 3acyIKeHHX.

Kniouosi cnosa: xpuminansne npagonopyuwienHs, 3acyOdxnceHull, NepcoHan, Micys Hecoboou,
3ano6ieanis, BUNPABHA KOJIOHIS.

Relevance of the study. The problem of convicts committing criminal offenses in
imprisonments of the State Criminal Executive Service of Ukraine (hereinafter — the SCES
Ukraine) is not only a dangerous encroachment on the justice goal and task and on the normal
operation of correctional institutions, it primarily prevents the achievement of the purpose of
punishment, correction and resocialization of convicts.

Therefore, domestic penitentiary scholars are of the same opinion that a criminal
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offense committed in imprisonments is a certain type of criminal activity, both of convicts and
of the personnel of correctional institutions, and therefore the government is forced to spend
significant funds to combat and prevent this socially dangerous phenomenon. Unfortunately, as
evidenced by the practice of the correctional institutions of the Ministry of Justice of Ukraine,
the public danger of committing a criminal offense by convicts and a staff is very often
combined with the commitment of other criminal offenses, in particular, the commitment of
serious crimes against life and health of another convicted person or even of a correctional
officer.

The above circumstances together indicate the need and possibility of consideration
within the framework of a separate independent study of the concept and types of criminal
offense committed by a special perpetrator in imprisonments of the SCES of Ukraine and has
determined the relevance of this research paper. The scientific achievements of domestic and
foreign scholars in the field of criminal and criminal executive law and criminology testify to a
number of systematic provisions and conclusions that directly or indirectly relate to the concept
and types of criminal offenses committed in imprisonments and make methodological
prerequisites for its effective research in today’s realities. Thus, the study of types of criminal
offenses committed in imprisonments provides an opportunity to further deepen theoretical
knowledge about them, their history and development, as well as to determine ways to improve
regulatory and organizational-management support.

Recent publications review. The theoretical and practical basis of this scientific article
was made by the research of well-known domestic and foreign specialists in criminal, criminal
executive law and criminology, in particular Yu. Antonyan, Yu. Baulin, O. Bandurka,
V. Bilous, A. Bohatyryov, |. Bohatyryov, Ye. Bodyul, V. Vasylets, V. Vasylevych,
P. Vorobey, V. Hryshchuk, I. Helfand, A. Hetman, V. Holina, O. Dzhuzha, V. Dryomin,
T. Denysova, V.Yemelyanov, O. Zhytniy, A. Zelinskyy, O. H. Kalman, I. Karpets,
A. Kyrylyuk, O. Kostenko, O. Kulyk, O. Lemeshko, O. Lytvynov, O. Lytvak, S. Lukashevych,
V. Makoviy, M. Melnyk, P.Mykhaylenko, V. Navrotskyi, V. Osadchyy, M. Panov,
M. Puzyryov, A. Savchenko, V. Stashys, E. Streltsov, V. Tatsiy, V. Tykhyy, V. Trubnykov,
P. Fris, S. Khalymon, Yu. Shemshuchenko, V. Shakun, S. Yatsenko and others.

Their achievements contain a number of systematic provisions and conclusions that
directly or indirectly relate to criminal offenses committed by convicts in imprisonments and
make methodological prerequisites for an effective study of the mentioned issues. The
specified circumstances, as well as the need for further development of theoretical issues and
practical recommendations regarding the study of criminal offenses committed by convicts in
imprisonments, require a comprehensive understanding and adequate scientific interpretation
and testify to the relevance of the chosen topic of this scientific article.

The article’s objective is to investigate the criminal offences committed in
imprisonments of the state criminal executive service of Ukraine.

Discussion. The main content of the article. Among the most important theoretical and
practical issues that have influenced judicial and executive practice and that currently require
elaboration and research, we include the commitment of such high-profile criminal offenses by
convicts in imprisonment of the Ministry of Justice of Ukraine as: "Malicious disobedience to
the requirements of the administration of correctional institutions” (Article 391 of the Criminal
Code (hereinafter — CC of Ukraine); "Actions that disorganize the work of correctional
institutions" (Article 392 of the CC of Ukraine); "Escape from a place of imprisonment or from
custody" (Article 393 of the CC of Ukraine) [1].

Among the types of criminal offenses listed above, which are committed in
imprisonment of the SCES of Ukraine, in particular, by convicts, there is Art. 391 of the CC of
Ukraine, the socio-legal conditionality of which, according to domestic scholar K. Bondareva,
is that criminal liability for malicious disobedience to the requirements of the administration of
a correctional institution is an effective preventive measure that contributes to the maintenance
of proper law and order in correctional institutions and plays an important role in the
organization of the use of basic means of correction and resocialization of convicts, as well as
in the prevention of new criminal offenses among them [2, p. 11].

By the way, the study of the criminal offense provided for in Art. 391 of the CC of
Ukraine, in foreign countries has shown that the legislation of the most developed countries of
the world (United States of America, Great Britain, France, Germany, Japan) lacks a criminal
article on malicious disobedience to the requirements of the administration of penal
institutions. This is due to the fact that in the penitentiary institutions of these countries there is
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such a system of prevention of the commitment of criminal offenses, in which malicious
disobedience to the requirements of the administration of these institutions is impossible.

At the same time, the study of malicious disobedience to the requirements of the
administration of penal institutions shows that the criminal codes of the Republic of
Kazakhstan, the Republic of Moldova, and the Republic of Uzbekistan contain articles related
to malicious disobedience to the requirements of the administration of the said institutions.

Therefore, ambiguous approaches to Art. 391 of the CC of Ukraine in foreign countries,
gives us reason to pay attention to the draft Law of Ukraine "On Amendments to Certain
Legislative Acts of Ukraine" (regarding the elimination of the corruption scheme in the
penitentiary system by removing Article 391 of the CC of Ukraine) reg. No. 2079 dated
September 6, 2019.

By the way, this draft law ngi proposed to remove Art. 391 of the CC of Ukraine
"Malicious disobedience to the requirements of the administration of a correctional instution”,
as well as a reference to the specified article in Art. 140 of the Criminal and Executive Code
(hereinafter — CEC) of Ukraine. We also draw attention to the fact that this is not the first
attempt to remove Art. 391 of the CC of Ukraine. Previous attempts for various reasons did not
receive legislative implementation. Let us recall draft law No. 2708 "On Amendments to
Certain Legislative Acts of Ukraine” (regarding liability for malicious disobedience to the
requirements of the administration of a correctional institution)™ dated April 23, 2015 and Draft
Law No. 9228 "On Amendments to Certain Legislative Acts of Ukraine™ (regarding the
removal Article 391 of the CC of Ukraine) dated October 19, 2018.

Sharing the opinion of the initiators of the draft law that the current version of Art. 391
of the CC of Ukraine is characterized by the presence of a number of conceptual shortcomings
(corruption risks; inconsistency with the provisions of the Criminal Procedure Code; the need
to exclude from the provisions of Article 391 of the Criminal Code of Ukraine such forms of
socially dangerous behavior of convicts as other opposition to the administration in the legal
exercise of its functions, etc.), we note that the exclusion of Art. 391 from the structure of the
CC of Ukraine may lead to the specified negative consequences.

Therefore, the correct solution should not be the decriminalization of malicious
disobedience to the legal requirements of the administration of the correctional institution, but
the improvement of the rule that provides for criminal liability for it in order to make it more
effective and substantiated in practice and eliminate the risk of corruption. Therefore, we
suggest that the national legislator, taking into account the latest theoretical achievements of
criminal-legal science and modern realities of social and legal practice, should consider the
criminal offense stipulated in Art. 391 of the CC of Ukraine as a misdemeanor.

The next type of criminal offense is actions that disorganize the operation of
correctional institutions (Article 392 of the CC of Ukraine). The social danger of actions that
disorganize the operation of correctional institutions is determined by the fact that they
seriously interfere with the normal operation of imprisonments, the achievement of the goals of
punishment, and in some cases may lead to other serious consequences (murders, bodily harm,
mass riots). According to the national researcher A. Tkachenko, actions that disorganize the
operation of imprisonments, hinder the strengthening of the regime of detention of convicts,
their involvement in socially useful work, conducting social and educational work and training
with them, cause damage to all means of correction and resocialization of convicts [3, p. 9].

Therefore, this criminal offense damages all means of correction and resocialization of
convicts. It hinders the strengthening of the regime of detention of convicts, their involvement
in socially useful work, social-educational work and training with them. In addition, these
actions cause serious damage to the self-employed organizations of convicts.

The greatest danger in the correctional colonies of Ukraine, according to the national
scholar 1. Bohatyryov, is criminal offenses combined with an attack by convicts on the guard
personnel with the aim of removing obstacles to the implementation of the plan and taking
possession of weapons that they use for armed resistance during their subsequent detention,
and as well as for committing new crimes [4, p. 27].

It is worth emphasizing that the prerequisite for the criminalization of socially
dangerous acts is, first of all, the needs of society to combat such acts by criminal legal means.
These needs arise when actions that begin to pose a serious public danger, become sufficiently
widespread in society, or there is a real possibility of increasing their number under certain
conditions, as well as when they are ineffectively combated by other, less repressive measures
and methods.
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It is also worth noting that the public danger of the criminal offense stipulated in Art.
392 of the CC of Ukraine, is determined by a number of factors, including: the threat of use of
violence against the convict or correctional officer. Commitment such actions in the
correctional institution can cause not only a violation of their normal activities and
significantly complicate the operational situation, but also make a negative atmosphere among
the convicts themselves, question the ability of the correctional administration to ensure the
safety of the convicts and the correctional staff.

The next type of criminal offense is escaping from an imprisonment or from custody
(Article 393 of the CC of Ukraine). By the way, the criminalization of crime in correctional
institution has always put before the government the need for criminal-legal regulation to
ensure the implementation of the order and conditions for convicts to serve the sentence by
imprisonment. And therefore, establishing criminal liability for escaping from an imprisonment
or from custody, the legislator takes into account many circumstances that form the
prerequisites for such a decision.

These prerequisites, according to the national scholar O. Nekrasov, forming a certain
system, are interconnected and mutually conditioned. At the same time, their difference in the
conditioning mechanism is obvious, which undoubtedly affects the legislative consolidation,
legal nature and punishment for crimes that encroach on the established order of sentence
serving in the form of imprisonment [5, p. 13].

Therefore, despite the relatively small statistical indicators of the prevalence of escapes
from imprisonments or from custody during the period of the development of the legal state in
general and the reforming of the SCES of Ukraine in particular, the legislative regulation of
criminal liability for encroachment on the normal operations of correctional institutions and
institutions of pre-trial detention, to achieve the goal of criminal executive legislation [6], as
well as the aim of pre-trial detention [7] is of particular importance.

Therefore, escapes from imprisonments or from custody, as a rule, encroach on a set of
social relations, which gave researchers a reason to talk about the so-called "multi-object
crimes”. In our opinion, the position of I. Kopotun in this context is of interest, since crimes
that lead to emergency situations in correctional institutions (and escapes from them) that cause
damage or threaten to cause real harm to those social relations, which go beyond the scope of
one generic object within the general object.

That is, as this expert notes, the above-mentioned criminal offenses committed in
imprisonments of the SCES of Ukraine not only violate the legal procedure for the
administration of justice and safe conditions for staff and convicts, the life of the correctional
colony, but also public safety, public order, property relations, authority of state power bodies,
etc. The essence of these criminal manifestations is that they are defined a priori by criminal-
legal science as a multiplicity of crimes [8, p. 113-114].

It is also worth supporting the position of the Ukrainian penitentiary scientist
I. Bohatyryov, who explains the social danger of escapes from correctional institutions by the
following factors: as a result of committing an escape, the principle of the inevitability of
punishment is violated; the very fact of escape has a negative effect on other convicts, as well
as on criminals who are at large, giving rise to the former hope of evading punishment, and the
latter — a feeling of impunity for the crimes committed; the public danger of escapes also
increases due to the fact that convicts who have escaped are in an illegal situation, obtain funds
for their existence through crime, and in some cases involve other people, especially young
people, in criminal activities [9, p. 442].

Public danger of the criminal offense stipulated in art. 392 of the CC of Ukraine, is
especially large, because it is committed by persons who have already been convicted for
crimes (mostly serious and especially serious ones) and are serving their sentences. The
increased social danger of recurrent crime, compared to primary crime, has been repeatedly
pointed out in the legal literature.

Since it is the degree of disorganization of the work of the correctional institution of the
SCES of Ukraine that describes the public danger of this type of criminal offense, we
determine it on the basis of some objective data, in particular: it is the use of violence by
convicts or the threat of its use against representatives of the administration, or the terrorizing
of convicts who have become correction path; as well as the duration of violation of the order
established in the correctional colony by both the guilty party and other convicts, which is
expressed in forced refusal from work, disruption of production tasks, withdrawal from
amateur organizations of convicts due to fear of further reprisals, etc.
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Conclusions. The above made it possible to formulate the author’s definition of a
criminal offense committed in imprisonment of the SCES of Ukraine. This is a socially
dangerous act (action or inaction) stipulated in the criminal legislation, committed by a special
perpetrator, in places of imprisonment of the SCES of Ukraine and which encroaches on the
goal and task of justice and the normal operation of correctional institutions, as well as hinders
the achievement of the goal of punishment, correction and resocialization of convicts.
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ABSTRACT

The article provides a thorough analysis of the types of criminal offenses committed by convicts
in places of detention of the State Criminal Enforcement Service of Ukraine (SCSU). It has been proven
that the commission of a criminal offense of free will by convicts in places of deprivation of liberty is not
only a dangerous encroachment on the goal and task of justice and the normal operation of the penal
institutions of the State Security Service of Ukraine, but also prevents the achievement of the goal of
punishment and, above all, its counteraction and prevention.

Among the most important theoretical and practical issues that have influenced judicial and
executive practice and that currently require elaboration and research, the author includes such high-
profile criminal offenses as: malicious disobedience to the requirements of the administration of the penal
institution; actions that disorganize the work of penal institutions; escape from the place of deprivation of
liberty or from custody. The greatest danger in the correctional colonies of Ukraine is criminal offenses
combined with an attack by convicts on the guards in order to remove obstacles to the implementation of
the plan and to take possession of weapons, which they use for armed resistance during their subsequent
detention, as well as to commit new crimes.

The author’s definition of a criminal offense in places of deprivation of liberty of the State
Security Service of Ukraine is formulated. This is a socially dangerous act (action or inaction), committed
by a special subject, in places of deprivation of liberty of the State Security Service of Ukraine and which
encroaches on the goal and task of justice and the normal operation of institutions for the execution of
punishments, as well as prevents the achievement of the goal of punishment, correction and
resocialization of convicts.

Keywords: criminal offense, convict, staff, places of imprisonment, prevention, correctional
colony.
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LEGAL REGULATION AND MECHANISMS FOR COMPENSATION
FOR DAMAGE CAUSED BY A CRIME UNDER LEGISLATION
OF THE REPUBLIC OF MOLDOVA

Haranis IlaycroBebka, JImurpo Ilomymmoii. IIPABOBE PEI'YJIIOBAHHS TA
MEXAHI3MHU BIAIIKOAYBAHHSA 3Aﬂ0ﬂlﬂHOi 3JIOYMHOM KO 3A
3AKOHOJABCTBOM PECHYBJIKHU MOJIJIOBA. V craTTi iinetbess mpo CydacHi 0COOJIMBOCTI
IPaBOBOT'O PETYITIOBAHHS Ta MEXaHI3MHU BiJUIKOAYBAHHS 3aroOisIHOT 3JIOYMHOM IIKOAU 33 MOJIOBCHKHM
3aKOHO/JJABCTBOM. BiIHOBIICHHs MOPYLICHHX 3JI0YMHOM IpaB i 3aKOHHMX IHTEpPECiB, 30KpeMa MUIIXOM
BI/IIIKOlyBaHHS 3aMofissHOI 3JI0YMHOM IIKOJIH, — OJHE i3 HaWBaXIHUBIIIMX 3aBJaHb KPHUMiHAJIBHOTO
cymounHcTBa. OnHaK, CyTh HNpOOJIEMH IOJArae HaBiTh HE Tak y TOMYy, IO MpaBa Li€i KaTeropii He
repenbadeHi B YMHHOMY 3aKOHOJIABCTBI, a B TOMY, III0 pealti3allisl [iX MpaB HACIPABIi 4acTo MOB’s3aHa
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i3 Oesmiuuro TpynHomtiB. 29 munus 2016 p. B PecnyOmiui MomngoBa Oyino mHpuiHATO 3aKOH IpoO
peabiniTanito kepTB 37M04HHIB. [10J0XEHHS LFOTO 3aKOHY HAIlJICHI Ha CTBOPEHHS 3aKOHOJAaBYOi 0a3u
U 3a0e3nedeHHs MiHIMalbHHX YMOB pealimiTamii MOTepHiIMX BiX 3JI0YMHIB OcCi0, 3axucry Ta
3a0e3nedeHHs JOTPUMaHHs IXHIX [IpaB Ta 3aKOHHHX IHTEpECiB, a TAaKOX PEryJIIOe KaTeropii MoTepIianx
BiJl 37T0YMHIB 0Ci0, Ha SIKi IOIIMPIOIOTECS HOTO MOJIOKEHHS, MEXaHI3MH 3aXUCTy Ta peabuliTarii xepTs
3JI0YHHIB, TTOPSIIOK T2 YMOBH HaJaHHS JIep>kaBoio (hiHAHCOBOT KOMITIEHCAITIT 3aBAaHOT 3I0YMHOM IIKO/IH.

Ilotepmini Bif TOPTiBIi JFOIBMH Ta BiJl HACHJIBCTBA B CIM’1 KOPUCTYIOTHCS IOTIOMOTOI0 HA YMOBaxX
3akoHy Ipo 3amo0iraHHsA Ta MPUIMHEHHS TOpriBii moasmu Bifg 20 xoBTHS 2005 p. abo, 3a1exHO Bifg
o0cTaBuH, 3aKOHYy PO 3amoOiraHHsA Ta MPUINMHEHHS HacwibcTBa B ciM’i Bim 1 Oepesns 2007 p. Ha
(iHaHCOBY KOMIICHCALII0 MAlOTh MPaBO MOTEPMiJi Bif 3J70YHHIB, MepeaOauyeHUX OSSIKUMH CTATTSIMH
KpuminansHOT0 KOJEKCY (37I0YMHU IIPOTH XKHUTTS Ta 30POB’ST 0COOH).

HesBaxatoun Ha Te, mo B PecryGuini MonmoBa BXKMBAIOTECS IEsKi 3aXOAW IIOJO CTBOPEHHS
3aKOHOJaBYOi 0a3m I 3a0e3NedeHHs YMOB pealimiTarlii Ta MeXaHi3MiB JUIS BiJIIKOTyBaHHS IITKOIU
JKepTBaM 3JI0YHMHIB, aBTOPH BBaXKAIOTh, 110 IIi 3aX0X Mayo eeKTHBHI Ha TJIi 3pOCTaHHS 3mounHHOCTI. Ha
iXHIO JYMKy, MOJIIOBCHKE 3aKOHOJABCTBO Ma€ pO3BHBATUCA MIIIXOM YJOCKOHAJIEHHS 3aXOJiB Ta
Croco0iB 3aXUCTy MPaB MOTEPIUINX IUIIXOM CTBOPEHHS Jep:KaBHUX KOMICHCALITHUX (OHMIB 3 BHUILIAT
MOTEPIUINM, Y TOMY YHCII 3 TIOAATBLINM CTATHEHHSIM y HOPSIKY PErpecy BUIUIAYEHUX CyM 3 OOPIKHUKIB-
3aCyKCHHX.

Knrwuoei cnosa: nomepninuii, 3104YuH, GIOWKOOYBAHHA WKOOU, MEXAHI3M, KPUMIHATbHE
CYOOUUHCMEO.

Relevance of the study. In current realities, when the influence of negative social
factors on the area of public relations has become more pronounced systemic, the number of
criminal encroachments on human life and health, unfortunately, is increasing — the problem of
compensation for harm caused by a crime is acute for today’s society. Poverty, unemployment,
social insecurity and a difficult geopolitical situation are factors that give rise to crime. In this
regard, we should expect an increase in such types of crimes as robberies, thefts, looting. The
level of detection of violent and mercenary-violent crimes does not exceed 50 percent, and
more than a third of the victims are deprived of the opportunity to compensate for the damage
caused to them, since the persons responsible for their commitment have not been identified.

Accordingly, with the development of crime, the harm that it causes increases. Restoration
of the rights and legitimate interests violated by the crime, including by means of compensation
for the harm caused by the crime, is one of the most important tasks of criminal proceedings.
However, the essence of the problem lays not so much in the fact that the rights of this category
are not provided for in the current legislation, but in the fact that the implementation of these
rights in reality is often associated with many difficulties. Compensation for harm to the victim, a
rarity for the criminal proceedings of the Republic of Moldova.

Recent publications review. The problems of compensation for harm caused by a
crime have been dealt with by many scientists at different times. In particular, in the pre-
revolutionary period, these issues were studied by: M. Dukhovskoy, V. Sluchevsky,
I. Foinitsky. In the soviet period by: B. Bezlepkin, V. Bozhev, A. Gulyaev, V. Daev,
V. Dubrivny, S. Efimichev, P. Marfitsin, 1. Petrukhin, 1. Poteruzha, V. Savitsky,
M. Strogovich, M. Cheltsov, L. Kokorev, V. Shadrin, S. Shcherba, N. Yakubovich, P. Yani.
Currently, the works of S. Aleksandrov, F. Bagautdinov, V. Bykov, T. Galimov, A. Grinenko,
V. Grigoriev, V. Dubrovin, A. Dyk, Yu. Zvereva, Z. Zinatullina, D. Ivanov, V. lonova,
E. Kleshchina, S. Koldina, D. Mantsurova, L. Maslennikova, O. Michurina, N. Muratova,
E. Nagieva, E. Nikolaev, M. Samitova, E. Smirnova, O. Selednikova, N Senina, S. Sinenko,
S. Turov, V. Khatuaeva, O.Khimicheva, R. Khasanshina, D. Chekulaev, D. Sharov,
A. Erdelevsky and others are devoted to this problem.

The process of formation of the criminal procedural legislation of the Republic of
Moldova on the issues of compensation for harm to the victim has common features with the
formation of the legislative base of the Republic, however, there are some peculiarities. This
calls for a detailed comparative legal study in order to develop new legal means, modern
methods and criminal procedural measures that contribute to the effective provision of
compensation for harm caused by a crime.

The article’s objective is to consider current features of legal regulation and
mechanisms of compensation for damage caused by crime under Moldovan law.

Discussion. Practice has shown that in criminal proceedings the victim has two goals:
firstly, he/she wants to receive compensation for the harm caused by the committed crime;
secondly, to punish the guilty person. The desire of the criminal process to restore social justice
corresponds to the unity of these desires. Thus, Article 23 of the Code of Criminal Procedure of
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the Republic of Moldova guarantees the right of victims of crimes to compensation for the
moral, physical and material damage caused to them, but in practice this right is not always
realized. Firstly, compensation for harm is not an unconditional obligation of the perpetrator
and is made only by a court verdict. Secondly, the victim cannot count on compensation if the
guilty person does not want to compensate for the harm or does not have the necessary funds,
and also if the guilty person is simply not identified or is hiding from the investigation and,
accordingly, there is no one to recover the amount of damage caused.

In addition, the terms of investigation and consideration of criminal cases in courts are
sometimes not respected, although some types of crimes do not tolerate delay, and as a result,
the statute of limitations for criminal liability expires. For these reasons, again, the victims’
rights to restoration of social justice are violated. These situations predetermine the formulation
of the question of the need for other legal mechanisms for compensation for harm from crimes,
except for those for the functioning of which a guilty person is required, who undertakes to
compensate for the harm caused to him/her. We should note that in the Criminal Code of the
Republic of Moldova, the prevention by the perpetrator of the harmful consequences of the
crime committed, the voluntary compensation for the damage caused or the elimination of the
harm caused is considered as a circumstance mitigating criminal punishment, and as an integral
part of the condition for exemption from criminal liability [2].

At the same time, according to the principle of the presumption of innocence, no one is
obliged to prove his innocence [3]. The burden of proving the prosecution and refuting the
arguments put forward in defense of the suspect or the accused lies with the prosecution. In
accordance with these provisions, the burden of proving the guilt of the accused in both
considered cases should be assigned to the victim as well. It should be noted that the victim,
being unable to collect the evidence base he needs, is forced to resort to the help of the
preliminary investigation bodies and the court. It seems that this assistance should consist, for
example, in resolving the petitions of the victim to obtain additional evidence through
investigative and other procedural actions.

One of the mechanisms that significantly simplifies the procedure for considering
criminal cases in courts is provided by Article 3641 of the Code of Criminal Procedure of the
Republic of Moldova, according to which the trial can be conducted on the basis of evidence
collected at the stage of criminal prosecution only if the defendant confesses to committing all
the acts indicated in the indictment, and does not require the presentation of new evidence [3].

The defendant who confessed to the acts specified in the indictment and demanded a
trial on the basis of evidence collected at the stage of criminal prosecution shall be reduced by
a third the limits of the statutory punishment in the event of a sentence to imprisonment or
unpaid labor in favor of society and by a quarter the limits of punishment prescribed by law are
reduced in the event of a fine being imposed. If the petition is satisfied, the presiding judge
explains to the victim the right to file a civil claim and addresses the civil plaintiff, civil
defendant with a question whether they offer to present evidence. After that, the court proceeds
to the judicial debate, consisting of the speeches of the prosecutor, defense counsel and the
defendant, who can once again take the floor for a cue. If the victim, the civil plaintiff and the
civil defendant participate in the meeting, they are also given the floor in the debate. However,
this procedural norm still does not guarantee real compensation for the damage caused.

Another mechanism that speeds up the investigation and trial process is plea bargaining.
A plea guilt is an agreement between the prosecutor and the accused or, as the case may be, the
defendant, who has agreed to plead guilty in exchange for a reduced sentence, which must be
drawn up in writing with the mandatory participation of the defense counsel, the accused or the
defendant in the case of all crimes under the Special part of the Criminal Code, except for the
crimes provided for in Articles 135 and 1351 of the Criminal Code of the Republic of
Moldova, i.e. genocide and crimes against humanity. A plea guilt can be entered into at any
time after the indictment is filed before the start of the judicial investigation [3]. This
institution leads to a significant reduction in the expenditure of funds from the state budget,
spent from the moment a person is informed of suspicion of a crime and until the court
announces the verdict. Also, the cooperation of the suspect or the accused with justice helps to
effectively solve crimes and provides significant assistance to law enforcement agencies in the
fight against organized crime. However, this proceeding does not oblige the accused and the
defendant to compensate for the damage caused by the committed crime.

It should be clarified that in the Republic of Moldova, when concluding plea bargains,
the interests of the victim are not taken into account, his consent is not a condition for
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concluding a deal between the parties. It should also be noted that at present, the Ministry of
Justice of the Republic of Moldova is considering a draft amendment to the criminal procedure
legislation, namely, it may introduce the possibility of concluding a judicial agreement on the
admission of guilt between the prosecutor and the accused legal entity. A mechanism that
exists in most EU member states and the US. Such a measure may lead to faster redress for the
damage caused to the State. If approved by parliament, such a measure would provide an
opportunity to redress the damage caused to the state by the accused person, who would also
have to pay a large fine.

Nevertheless, we note that recently the state has paid quite a lot of attention to the
observance of the rights of the accused and defendants. The conditions of detention of arrested
persons and those sentenced to deprivation of liberty have been improved, compensation is being
awarded for violation of conditions of detention in correctional institutions. Thus, according to
part (5) of Article 385 of the Code of Criminal Procedure of the Republic of Moldova, if serious
violations of the rights of the defendant arising from the procedural status of the defendant are
established during the criminal prosecution or trial, the court considers the possibility of reducing
the punishment as compensation for the violations committed [3]. And in the event of a violation
of the rights in relation to the conditions of detention guaranteed by Article 3 of the Convention
for the Protection of Human Rights and Fundamental Freedoms, in the light of the jurisprudence
of the European Court of Human Rights, the reduction in punishment is calculated as follows:
two days of imprisonment for one day of preliminary arrest.

The rules adopted in 2019 also provide for monetary compensation for the conditions of
detention, the equivalent of five euros per day, i.e. a little over a hundred lei. Thus, in almost
three years, more than 600 prisoners have obtained through the courts a reduction in their terms
of detention due to degrading conditions in prisons. As for financial compensation: they
amounted to more than 5 million lei. Perhaps this is correct, and humane treatment of those
who have broken the law is necessary, however, we believe that the condition for the
application of these procedural mechanisms should be, first of all, the satisfaction of a civil
lawsuit. Often, when considering a criminal case and deciding a judicial act, civil claims are
left without consideration and the victims are invited to file a claim in civil proceedings.

That is, a person who has suffered harm from a crime has an alternative choice: the law
has given him the right to file a civil claim in the process of considering a criminal case and the
right to present a claim for compensation for harm in civil proceedings. However, in civil
proceedings, the victim himself, and not the prosecutor, who should act on the side of
protecting the rights of the victim, proves the amount of damage, the causal relationship,
independently prepares and files a claim, and acts in civil proceedings.

The victim, who has experienced physical, moral suffering, suffered material damage, is
forced to seek protection of his rights himself, while receiving additional inconvenience and
suffering, there are no material resources to pay for a lawyer, it is impossible to figure it out on
his own. The result is a sad statistic, an extremely low percentage of claims for compensation
for harm to victims of crime. As an example, the United States has developed a mechanism that
allows the victim of a crime to receive compensation, regardless of any causes and conditions
related to the accused. We are talking about compensation for harm caused by a crime to the
victim by the state. On July 29, 2016, the law on the rehabilitation of crime victims was
adopted in the Republic of Moldova. The provisions of this law are aimed at creating a
legislative framework to ensure minimum conditions for the rehabilitation of crime victims, to
protect and ensure their rights and legitimate interests, and also regulates the categories of
crime victims that are subject to its provisions, mechanisms for the protection and
rehabilitation of crime victims, the procedure and conditions provision by the state of financial
compensation for the damage caused by the crime.

Psychological and legal consultation at the expense of the state, as well as financial
compensation is provided to victims of crimes if the crime is committed on the territory of the
Republic of Moldova, or if it is committed outside the Republic of Moldova and the victim is a
citizen of the Republic of Moldova, a citizen of a foreign state or a stateless person legally
residing in territory of the Republic of Moldova.

Thus, the following support services are provided to victims of crime:

a) informing victims of crime about the rights and services that can be provided to them;

b) psychological counseling;

c) legal assistance guaranteed by the state;

d) financial compensation by the government for the damage caused by the crime.
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It should also be noted that victims of human trafficking and victims of domestic violence
receive assistance under the terms of the law on the prevention and suppression of trafficking in
persons no. 241-XVI of October 20, 2005 or, depending on the circumstances, the law on the
prevention and suppression of domestic violence no. 45-XV1 dated March 1, 2007.

In addition, victims of torture, inhuman or degrading treatment are provided with legal
assistance, guaranteed by the state, on a mandatory basis. Victims of crimes under the
following articles of the Criminal Code are entitled to financial compensation: article 145
(premeditated murder), article 146 (murder committed in a state of passion), article 149
(deprivation of life by negligence), part (4) of article 151 (deliberate infliction of grievous
bodily injury or other grievous bodily harm resulting in the death of the victim), article 158
(trafficking in human organs, tissues and cells), clause b) of part (3) of article 164 (kidnapping
of a person, negligently causing grievous bodily injury or other grievous harm health or death
of the victim), article 165 (trafficking in human beings), paragraph (3) of article 166 (illegal
deprivation of liberty), article 1661 (torture, inhuman or degrading treatment), article 167
(slavery and conditions similar to slavery), article 168 (forced labor if the crime is committed
against a minor), articles 171-175 (crimes related to the sexual sphere), art. Article 2011
(domestic violence), Article 206 (trafficking in children), Article 2081 (child pornography),
Acrticle 2082 (obtaining child prostitution services) [5].

When determining the amount of financial compensation provided by the state for
damage caused by violent acts that accompanied the crime, the following are taken into
account:

a) hospitalization, treatment or other treatment-related costs incurred by the victim of
the crime;

b) damage to prostheses and other items that replenish the functionality of individual
parts of the human body;

c¢) damage caused by the destruction, damage or seizure of the property of the victim by
committing a crime under paragraph 2 of Article 12;

d) damage caused by loss of ability to work, if caused by criminal acts;

e) in the event of the death of the victim of the crime, the costs of his/her burial.

The Interdepartmental Commission for State Financial Compensation for the Damage
Caused by the Crime consists of a representative of the Ministry of Justice, a representative of
the Ministry of Health, Labor and Social Protection and a representative of the Ministry of
Finance, and considers an application for financial compensation along with the attached
documents within 30 days from the date of submission.

Financial compensation is paid from the state budget and amounts to 70 % of the
amount of damage calculated in accordance with Article 15, but not more than 10 average
monthly wages in the economy according to the forecast for the year in which the victim
submitted the application for financial compensation. And the transfer of financial
compensation to victims of crimes is carried out by the Ministry of Justice within 30 days after
the acquisition of a final character by the order of the Minister of Justice on state financial
compensation for the damage caused by the crime [5].

Nevertheless, we would like to emphasize that the possibilities of state compensatory
assistance to crime victims, even in developed countries, are very limited. Therefore, in most
countries, including the Republic of Moldova, compensation provisions cover the limited types
of crime presented above. In September 2022, the Ministry of Justice of the Republic of
Moldova took the initiative to change and improve the regulatory framework and the law on
the rehabilitation of crime victims. In this regard, this item was included in the Strategy for
Ensuring the Independence and Integrity of the Justice Sector for 2022-2025 and in the Action
Plan for its implementation.

Conclusions. It should be noted that despite the fact that in the Republic of Moldova some
measures are being taken to create a legislative framework to ensure the conditions for rehabilitation
and mechanisms for compensating victims of crime, we believe that these measures are not very
effective against the backdrop of an increase in crime. It seems to us that domestic legislation should
develop along the path of improving measures and methods for protecting the rights of victims by
creating state compensation funds for payments to crime victims, including with the subsequent
recovery of the amounts paid from convict debtors in the order of recourse (for example, budget
revenues in connection with the confiscation of valuables and property of the perpetrators or the
extended confiscation of the convicted person, fees for legal costs, fines, etc.). Any obstruction of
the execution of a sentence in terms of a civil claim should entail negative consequences for the
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convicted person, in the form of a refusal to apply parole from punishment or other mechanisms that
reduce the limits of punishment provided for by law. It is also necessary to further improve the legal
mechanisms for compensation for harm from crimes, except for those that require a guilty person to
function.
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ABSTRACT

The article deals with modern features of legal regulation and mechanisms of compensation for
damage caused by crime under Moldovan law. Restoring the rights and legitimate interests violated by
the crime, in particular by compensating the damage caused by the crime, is one of the most important
tasks of the criminal justice system. However, the essence of the problem lies not so much in the fact that
the rights of this category are not provided for in the current legislation, but in the fact that the realization
of these rights is often associated with many difficulties.

Despite the fact that some measures are being taken in the Republic of Moldova to create a
legislative framework to ensure conditions for rehabilitation and mechanisms to compensate victims of
crimes, the authors believe that these measures are not very effective against the background of the
increase in crime. In their opinion, Moldovan legislation should be developed by improving the measures
and ways of protecting the rights of victims by creating state compensation funds for payments to victims,
including the subsequent recovery of the sums paid from convicted debtors.

Keywords: victim, crime, compensation, mechanism, criminal proceeding.
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REGULATORY FRAMEWORK FOR POLICE ACTIVITIES
IN THE FIELD OF COMBATING SEXUAL VIOLENCE
AGAINST CHILDREN

Bagum ®ypca. HOPMATHBHO-TIPABOBA OCHOBA JIAJBHOCTI MHOJIMOIT ¥V
C®EPI MPOTUAII CEKCYAJIBHOMY HACWJIBCTBY HAJ JAITBMM. Y cratti 3xiiicHeHo
MPaBOBHH aHAJ3 3aKOHOAABCTBA, OE3MOCEPEAHBO CHPSIMOBAHOIO Ha MPOTHIIIO CEKCyaJbHOMY
HACWIBbCTBY HaJ JITBMH, Ta 3aKOHOJABCTBA, IO PETYNIOE IiSUIBHICTH HOMILIl y cdepi mporuail
CeKCyalbHOMY HACWIBCTBY HAJ IIiTbMH. ABTOp 3a3Hayae€, [OI0 BCEOIYHMH 3aXHUCT MHpaB 1 3aKOHHUX
iHTepeciB JiTeH, y TOMY YHCIIi 3aXHCT JAITeH BiJ CEKCyalbHHX 3JI0BXHBAaHb, € OJJHUM i3 MPIOPUTETHUX
HampsIMiB JepXKaBHOI MOJNITHKM HAIIOi KpaiHW, SIKMH peanizyeTbcsi depe3 pPO3TAIy)KeHY CHCTeMY
JIep’KaBHUX OpraHiB, cepen skux i HanionampHa mominis Ykpainu. BifnoBimHO 10 MOCTaBICHUX 3aB/aHb
Ha TOJIMiI0 TMOKJIAJAEHO LIMPOKE KOJIO OOOB’S3KIB HIOAO 3a0e3MCUeHHS Ta 3aXHCTy MpaB 1 3aKOHHHX
iHTepeciB JIIOAWHHU, 3a0e3ledeHHs MMyOmiyHol Oe3meku 1 TMOpAAKy, 3amoOiraHHs, BUSBICHHA Ta
TIPUITUHEHHS. KPUMIHAIBHUX 1 aAMIHICTPAaTUBHHX IIPABONOPYIIEHb, 3alOOIraHHs Ta MPOTHUIL
JIOMAITHhOMY HACHJIBCTBY a00 HACHIIBCTBY 32 O3HAKOIO CTaTi TOmo. EekTHBHICT Ta SIKICTh BUKOHAHHS
MOKJIAICHUX Ha MOJIIII0 3aBJaHb MIOJNO NMPOTUIl CEeKCyalbHOMY HAaCHJIBCTBY HaJ DiTBMH HacamIiepen
3aJIeKUTh BiJl HOPMaTHBHO-IIPaBOBOTO 3a0€3MeUeHHsI TaKoT JisIIbHOCTI.

Tako’k BCTaHOBJICHO, 1110 3HAYHA KUIBKICTh MDKHAPOJAHUX HOPMATHBHHX JOKYMEHTIB CIIPSIMOBaHa
Ha 3ano0iraHHs ceKCyasbHil ekcrutyarauii qiteil. OCHOBHMM HOPMAaTHBHUM JJOKYMEHTOM, CHPSIMOBAaHHM
Ha 3aXHCT JiTeH BiJ CeKcyalbHOTO HacwibcTBa, € KoHBeHmis Pagm €Bpomm mpo 3axucT niTed Bix
CeKCyaJIbHOI eKCIUTyaTamii Ta cexcyampHoro posoemeHHs 2007 poky. [lizkpecneno, mo parudikaimis
MDXXHapOJHUX HOPMATHBHUX aKTiB MPU3BOJMTE JI0 MO3UTUBHUX 3MiH Y HAIllOHATBHOMY 3aKOHOJIABCTBI Ta
CHIpHsi€ PO3BUTKY CUCTEMH 3a0€3ICUCHHS MPaB Ta IHTEPECiB AUTHHH.

Tako’k BCTaHOBJEHO, IO HOPMAaTHBHO-NIPaBOBe 3abe3neueHHs MisutbHOCTI mominii y cdepi
NPOTH/IIT CEKCyaJbHOMY HACWIIBLCTBY IOJO JiTeH IMPEACTAaBICHO 3HAYHOIO KUTBKICTIO HOPMAaTHUBHHUX
Jokepen. JleTanbHUH aHA3 LMX JPKepesl JO3BOJMB BHSABUTH HHM3KY NPAaBOBUX KOJIi3iH, SKi MOTPeOyIOTH
HeraHoOro yCyHEHHsI, OCKLIBKM TaKi KOJi3il MOXYTh CTBOPHTH YMOBH, 3a SKHX 3aXHUCTHTH TUTHHY BiJ
CEeKCyalbHOTO HAacHWIIbCTBA Oyae HEeMOXIHBO. TakoX BCTaHOBIEHO, MIO pO3TalyXeHa CHCTeMa
MMI3aKOHHUX HOPMATHBHO-TIPABOBUX AaKTiB HE CIPHAE HAICKHOMY 3aXHCTy MITEH BiIl CEKCYalTbHOTO
HacwibcTBa. [lyOmoBaHHS TOBHOBaXKEHb, BiJCYTHICTh YIiTKOi CHCTEMH KOOpPIHMHAIII Ta KOHTPOIIO,
posramyXeHa CHUcTeMa Jep)KaBHHX OPraHiB 3 OJHAKOBHMH (DYHKIISIMH, BCE II€ B CYKYIHOCTI CTBOPIOE
YMOBH /I HEOOPOCOBICHOTO BHKOHAQHHS JIEP)KaBHUMHU CIY)XOOBISIMH, B TOMY YHCII IpalliBHUKAMH
MoJiMii, CBOiX OOOB’SI3KIB IIOMO 3aXHCTy [ITeH BiJ CEKCyaJbHHUX 3JOBXHBAHb Ta CEKCYaJbHOL
eKCIUTyaTalil.

Kniouosi cnosa: Hayionanona noniyis, noniyeticoka OislbHiCMb, NPasoei 3acaou OisLIbHOCHI
noaiyii, npomudis 3104UHHOCMI, CEKCYATbHe HACUIbCIEO.

Relevance of the study. The topic of sexual crimes, and in particular sexual crimes
against children, remains relevant today. They pose an increased public danger, and the
provision that a child, due to his physical and mental immaturity, needs enhanced protection
and care, has long been universally recognized. As a result of committing a sexual crime
against a person under the age of 18, their further normal physical and mental development is
often disrupted. Such persons may form incorrect, from a moral point of view, ideas about
sexual relations, and subsequently deformation of the personality is not excluded. It should also

© Fursa V., 2022
ORCID iD: https://orcid.org/0000-0001-5962-8327
k_tsp@dduvs.in.ua

182 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

be borne in mind that sexual crimes are characterized by high latency, so the registered cases of
this category of crimes do not reflect the real reality. At the same time, the comprehensive
protection of the rights and legitimate interests of children, including the protection of children
from sexual abuse, is one of the priorities of our state policy. This policy is implemented
through an extensive system of state bodies, including the National Police of Ukraine.

The professional activity of the police is carried out in specific conditions. In
accordance with the tasks, the police is entrusted with a wide range of responsibilities to ensure
and protect human rights and legitimate interests, ensure public safety and public order,
prevent, detect and suppress criminal and administrative offenses, prevent and combat
domestic violence or gender-based violence, etc. The effectiveness and quality of the
implementation of the tasks assigned to the police to combat sexual violence against children
primarily depends on the regulatory and legal support of such activities.

Recent publications review. The problems of counteracting crimes against sexual
freedom and sexual inviolability are reflected in the works of S. Avramenko, I. Bandurka,
V. Borisov, L. Brych, V. Vitvitska, S. Denysov, O. Dzhuzha, A. Dzhuzha, L. Dorosh,
O. Dudorov, A. Zadoya, L. Kozliuk, S. Kosenko, K. Kulyk, A. Lukash, G. Martynyshyn,
T. Mykhaylychenko, L. Moroz, V. Navrotskyi, O. Ryabchynska, S.Romantsova,
A. Savchenko, O. Svitlychnyi, O. Synieokyi, V. Stashys, V. Tatsiy, M. Khavroniuk,
P. Khryapinskyi, A. Sheremet, S. Chmut, I. Chugunikov, and others.

Despite the fairly thorough scientific developments in the field of combating crimes
against sexual freedom and sexual inviolability, the issues of regulatory and legal support of
police activities in this area are still poorly understood.

The article’s objective is to provide a legal analysis of the legislation directly aimed at
combating sexual violence against children and the legislation regulating the activities of the
police in the field of combating sexual abuse of children.

Discussion. Article 3 of the Law of Ukraine "On the National Police" states that the
police shall be guided in its activities by the Constitution of Ukraine, international treaties of
Ukraine ratified by the Verkhovna Rada of Ukraine, this and other laws of Ukraine, acts of the
President of Ukraine and resolutions of the Verkhovna Rada of Ukraine adopted in accordance
with the Constitution and laws of Ukraine, acts of the Cabinet of Ministers of Ukraine, as well
as acts of the Ministry of Internal Affairs of Ukraine issued in accordance with them, and other
regulatory legal acts. Undoubtedly, the Constitution of Ukraine has the highest legal force.
Laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine
and must comply with it. At the same time, the Constitution of Ukraine contains a number of
provisions, ideas and principles aimed at protecting children from sexual violence, borrowed
from international law. That is why we will start our research with the analysis of international
legal acts. We also add that the norms of international law/international treaties ratified by the
Verkhovna Rada of Ukraine are a source of law and are binding on the entire territory of the
state. A ratified international act has a higher legal force than a local one. Given Ukraine’s
desire to integrate into the European community and recent changes in national legislation on
the protection of minors from sexual abuse, there is a need to analyze international hormative
acts that directly or indirectly address sexual violence against children.

The first international document that directly protects children from sexual abuse by
adults is the Convention on the Rights of the Child of 1989 [1], which was ratified by Ukraine
on February 27, 1991. The Convention is a universally agreed set of obligations and standards
that are non-negotiable. These core standards, which are human rights, establish minimum
rights and freedoms for children. These rights and freedoms must be respected by all
governments. They are based on respect for the dignity and worth of every child, regardless of
race, colour, sex, language, religion, opinion, birth, wealth, disability or ability, and therefore
apply to every human being everywhere. With these rights comes the duty of both governments
and individuals not to violate the rights of others.

Art. 19 of the Convention states that States Parties shall take all appropriate legislative,
administrative, social and educational measures to protect the child from all forms of physical
and mental violence, injury or abuse, neglect or negligent and maltreatment and exploitation,
including sexual abuse, by parents, legal guardians or any other person who has the care of the
child, and in Art. 34 — States Parties are obliged to protect the child from all forms of sexual
exploitation and sexual abuse In fact, the Convention on the Rights of the Child is the first
modern international document aimed at combating sexual violence against minors.

The next international document directly aimed at protecting children from sexual abuse
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is the Council of Europe Convention on the Protection of Children against Sexual Exploitation
and Sexual Abuse of 2007 — Lanzarote Convention [2], which was ratified by Ukraine on June
20, 2012. The Convention is the first instrument that defines various forms of sexual violence
against children as criminal offences, including such violence committed at home or in the
family through the use of force, coercion or threats. In addition to the offenses traditionally
committed in this area — sexual abuse, child prostitution, child pornography, forced
participation of children in pornographic performances — the text also refers to such concepts as
"grooming" and "sex tourism". This Convention obliges the participating countries to prosecute
any sexual activity against a child under a certain age — the age of sexual consent. In particular,
Article 18 of the Convention states that each Party shall take the necessary legislative or other
measures to ensure the criminalization of such intentional conduct as:

a) engaging in sexual activity with a child who has not reached the legal age for
engaging in sexual activity

b) engaging in sexual activity with a child when:

— coercion, force or threats are used, or the violence is committed with the deliberate
use of trust, authority or influence over the child, in particular within the family, or the
violence is committed in a particularly vulnerable situation for the child, in particular due to
mental or physical incapacity or dependence.

In order to implement the provisions of the Council of Europe Convention on the
Protection of Children against Sexual Exploitation and Sexual Abuse, the Laws of Ukraine of
March 14, 2018 and February 18, 2021 amended Articles 155 and 156 of the Criminal Code of
Ukraine.

Another international document aimed at protecting minors from sexual abuse is the
Council of Europe Convention on preventing and combating violence against women and
domestic violence of 2011 - the Istanbul Convention [3]. The Istanbul Convention is the first
document in Europe that sets legally binding standards, in particular for the prevention of
gender-based violence, protection of victims of violence and punishment of perpetrators. The
main purpose of the Convention is to protect women from violence and to protect them from
domestic violence. The Convention also aims to achieve the goal of zero tolerance for gender-
based violence and lays the foundation for raising awareness and ensuring the safety of
women’s lives both within and beyond European borders. A number of articles of the
Convention are also aimed at protecting minors from sexual abuse. In particular, Article 36
states that Parties shall take the necessary legislative or other measures to ensure that the
following forms of intentional conduct are criminalized:

a) performing, without consent, vaginal, anal or oral penetration of a sexual nature into
the body of another person using any part of the body or object;

b) performing, without consent, other acts of a sexual nature with a person;

c) forcing another person to perform, without consent, acts of a sexual nature with a
third person.

Article 40 states that the Parties shall take the necessary legislative or other measures to
ensure that any form of unwanted verbal, non-verbal or physical conduct of a sexual nature, the
purpose or effect of which is to violate the dignity of a person, in particular by creating an
intimidating, hostile, degrading or humiliating environment, is subject to criminal or other legal
liability.

At the same time, it should be noted that despite the fact that the Istanbul Convention
was not ratified by the Verkhovna Rada of Ukraine by June 20, 2022, it had a significant
impact on the legislation of Ukraine in terms of protecting a person from sexual abuse and
sexual exploitation. In particular, amendments based on the provisions of the Istanbul
Convention have already been introduced to the Criminal Code of Ukraine by the Law of
Ukraine of December 06, 2017 "On Amendments to the Criminal Code and the Criminal
Procedure Code of Ukraine in order to implement the provisions of the Council of Europe
Convention on preventing and combating violence against women and domestic violence".
Ratification of the Istanbul Convention, in our opinion, is a new starting point for further
reform of national legislation aimed at protecting individuals, including children, from various
forms of sexual exploitation and sexual abuse.

As for national legislation, the Basic Law of our state is the Constitution of Ukraine [4].
The norms enshrined in the Constitution have the highest legal force, and all other normative
acts cannot contradict its provisions. The norms, provisions and ideas that are enshrined in the
Constitution, their main purpose is to protect the rights, freedoms and interests of man and
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citizen. With regard to the subject of our study, we note that the Constitution enshrines the
main provisions on the protection of children from sexual abuse, as well as the main directions
of state policy in this area. Thus, Article 3 of the Constitution states that a person (including a
child — V.F.), his life and health, honor and dignity, inviolability and security are recognized in
Ukraine as the highest social value. Article 51 of the Constitution states that childhood is
protected by the state, and Article 52 — that any violence against children and their exploitation
are prosecuted by law. The Constitution of Ukraine also states that human rights and freedoms
and their guarantees determine the content and direction of the state. The state is responsible to
the individual for its activities. Affirmation and ensuring of human rights and freedoms is the
main duty of the state, which it implements through the system of state bodies. One of such
state bodies whose activities are directly aimed at combating sexual violence against children is
the National Police of Ukraine.

The basic principles of the National Police, including in the field of combating sexual
violence against children, are enshrined in the Law of Ukraine "On the National Police" [5].
Thus, Article 1 of this Law states that the police serves the public by ensuring the protection of
human rights and freedoms, combating crime, maintaining public safety and order. Art. 2 of
this Law states that the tasks of the police are to protect human rights and freedoms, as well as
to provide, within the limits determined by law, services to assist persons who, for personal,
economic, social reasons or as a result of emergency situations, need such assistance. In
accordance with the tasks assigned to it, the police carries out preventive and prophylactic
activities aimed at preventing the commission of offences; identifies the causes and conditions
that contribute to the commission of criminal and administrative offences, takes measures
within its competence to eliminate them; takes measures to detect criminal and administrative
offences; stops detected criminal and administrative offences; takes measures aimed at
eliminating threats to the life and health of individuals and public safety, which Art. 3 of the
Law of Ukraine "On the National Police" states that the police in its activities is guided by the
Constitution of Ukraine, international legal acts, the consent to be bound by the Verkhovna
Rada of Ukraine, laws of Ukraine, by-laws adopted in accordance with the Constitution and
laws of Ukraine, acts of the Cabinet of Ministers of Ukraine, as well as acts of the Ministry of
Internal Affairs of Ukraine issued in accordance with them, and therefore, for the proper
disclosure of the research topic, it is necessary to analyze other legal acts.

One of the main regulatory sources that governs the activities of state bodies, including
the activities of the police, aimed at combating sexual violence against children is the Law of
Ukraine "On Protection of Childhood" [6] of 26 April 2001. Article 10 of this Law states that
children are guaranteed the right to freedom, personal inviolability and protection of their
dignity. In fact, this provision duplicates the provision enshrined in Article 3 of the
Constitution of Ukraine, but it concerns only children. Also, Part 2 of Article 10 of the Law of
Ukraine "On Protection of Childhood" states that the state protects children from all forms of
domestic violence and other manifestations of child abuse, exploitation, including sexual
abuse, including by parents or persons in loco parentis. The initial version of this Law did not
contain this part of the norm. It appeared in 2017, when our country actively began to bring
national legislation on the protection of children from sexual abuse and sexual exploitation in
line with European legislation. This article also provides for the possibility for children to
personally protect their interests. Thus, Part 3 of Article 10 of the Law of Ukraine "On
Protection of Childhood" states that a child has the right to personally apply to the guardianship
and custody authority, children’s services, centers of social services for families, children and
youth, call center for the prevention and combating of domestic violence, gender-based
violence and violence against children, other authorized bodies for the protection of their
rights, freedoms and legitimate interests.

In continuation of reforms aimed at protecting children from sexual abuse and sexual
exploitation, in 2021, the Law of Ukraine "On Child Protection" was supplemented by Article
30-2 "Protection of Children Victims of Sexual Violence or Witnesses of Sexual Violence".
This article partially duplicates the provisions of Art. 10 of the Law of Ukraine "On Protection
of Childhood", however, unlike Art. 10, Art. 30-2 is much narrower and regulates relations
regarding the protection of children from sexual violence. Also, this article establishes the
protection not only of the child who is a victim of sexual abuse, but also of the child who is an
eyewitness or witness of sexual violence. Along with this, Article 30-2 establishes a number of
responsibilities of central executive authorities in the field of protection of children from sexual
violence.
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In particular, the central executive body that ensures the formation and implementation of
the state policy on family and children, the central executive body that ensures the formation and
implementation of the state policy in the fields of education and science, the central executive
body that ensures the formation and implementation of the state policy in the field of health care,
the Ministry of Internal Affairs of Ukraine, other bodies are obliged to: develop and approve the
procedure for identifying signs of sexual violence against children; develop and approve the
procedure for conducting a preliminary examination of children and witnesses of sexual violence.
Also, these bodies are obliged to create specialized premises (“child-friendly crisis room" or
"green room" — authors) for interviewing or interrogating a child victim of sexual violence or
witness or eyewitness to it, using child-friendly methods, and to train (retrain) employees who
will interview or interrogate children who have suffered from sexual violence or witnessed or
eyewitnessed it, other police and/or procedural actions in these rooms. The "Child-friendly crisis
room" is designed to work with children who have suffered from a criminal offense or witnessed
sexual abuse or exploitation, or who are suspected of committing criminal offenses, using special
child-friendly methods. The organization of work is based on an individual approach to each
child, taking into account his/her age and developmental stage. The system of work in the "Child-
friendly Crisis Rooms" takes into account the age and psychological characteristics of both those
children who are in conflict (have committed an offence or crime) and those who have been
victims or witnesses of a crime or offence [7, p. 5-6].

The next regulatory source aimed at protecting children from sexual violence is the Law
of Ukraine "On Preventing and Combating Domestic Violence"[8] of December 07, 2017. The
preamble to this Law states that it defines the organizational and legal framework for
preventing and combating domestic violence, the main directions of implementation of state
policy in the field of preventing and combating domestic violence, aimed at protecting the
rights and interests of victims of such violence. This Law also served as a basis for
supplementing the Criminal Code of Ukraine with Article 91-1. "Restrictive Measures Applied
to Perpetrators of Domestic Violence", Art. 126-1 "Domestic Violence" and Art. 390-1
"Failure to comply with restrictive measures, restraining orders or failure to undergo a program
for offenders”. In general, the Law is intended to expand in every possible way the preventive
impact of the National Police and other state bodies on potential offenders, as well as to
facilitate the implementation of administrative and criminal proceedings in cases related to
domestic violence and sexual violence in particular.

At the same time, our analysis of Art. 1 of the Law "On Preventing and Combating
Domestic Violence" in terms of the analysis of the concept of "sexual violence" and the
criminal law provisions in Section IV and Section XII gives grounds to assert that the Law
requires regulatory harmonization with the criminal legislation of Ukraine. Thus, according to
Article 1 of the Law of Ukraine "On Preventing and Combating Domestic Violence" "Sexual
violence" is a form of domestic violence, and includes any acts of a sexual nature committed
against an adult without his or her consent or against a child regardless of his or her consent or
in the presence of a child, coercion to an act of a sexual nature with a third party, as well as
other offenses against sexual freedom or sexual inviolability of a person, including those
committed against a child or in his or her presence. All acts referred to in Article 1 of this Law
are subject to criminal liability, in particular, Section IV of the Criminal Code of Ukraine
establishes liability for "Rape", "Sexual violence”, "Coercion to sexual intercourse",

"Committing acts of a sexual nature with a person under the age of sixteen", "Corruption of
minors", "Solicitation of a child for sexual purposes”. At the same time, Section XII of the
Criminal Code of Ukraine establishes criminal liability for "Importation, production, sale and
distribution of pornographic items", "Obtaining access to child pornography, its acquisition,
storage, importation, transportation or other movement, production, sale and distribution",
"Holding a sexual entertainment event with the participation of a minor”, "Creation or
maintenance of brothels and pimping", "Pimping or involvement of a person in prostitution".
These criminal offenses are similar in nature to the criminal offenses listed in Section
IV of the Criminal Code of Ukraine. They also affect the sphere of sexual relations, and the
victims of such actions are also children. However, unlike Title IV, Title XII of the Criminal
Code of Ukraine does not contain criminal offences that encroach on sexual freedom and
sexual inviolability of a person. It concentrates criminal law provisions that establish criminal
liability for encroachment on public order and morality. The definition proposed in Article 1 of
the Law of Ukraine "On Preventing and Combating Domestic Violence" does not specify that
sexual violence should be considered "also other offenses against morality". In view of this, we
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can conclude that the Law of Ukraine "On Preventing and Combating Domestic Violence"
does not include actions related to child pornography and prostitution of minors as sexual
violence.

It should also be noted that the concept of "sexual violence" in Art. 1 of the Law of
Ukraine "On Preventing and Combating Domestic Violence" and the criminal law provisions
contained in Section IV and Section XII of the Criminal Code of Ukraine have different
approaches to protecting children from sexual abuse depending on the age of the person. Thus,
Article 1 of the Law of Ukraine "On Preventing and Combating Domestic Violence" uses the
term "child". According to the Convention on the Rights of the Child, a child is every human
being under the age of 18, unless under the law applicable to the person, he or she reaches the
age of majority earlier [1].

The same definition of "child" is contained in the Law of Ukraine "On Protection of
Childhood". Article 6 of the Family Code of Ukraine states that a person has the legal status of
a child until he or she reaches the age of majority. According to Article 34 of the Civil Code of
Ukraine, the age of majority in Ukraine is generally 18 years. At the same time, the Criminal

Code of Ukraine operates with such age categories as: "minor", "underage person”, "minor
under the age of 16", "person under the age of sixteen", "person under the age of fourteen".
Based on the foregoing, we can conclude that currently there is a conflict between the concept
of "sexual violence", which is enshrined in Article 1 of the Law of Ukraine "On Preventing and
Combating Domestic Violence™ and the legal elements of criminal offenses contained in
Section IV and Section XII of the Criminal Code of Ukraine. Such a conflict between the
provisions of the Law and the Criminal Code of Ukraine may create conditions that will make
it impossible to carry out appropriate organizational and legal measures to protect children
from sexual violence, the correct qualification of "sexual violence" committed against children,
and as a result will lead to the avoidance of criminal liability by perpetrators.

To overcome such a conflict, we consider it necessary to replace the concept of "sexual
violence", which is enshrined in Article 1 of the Law of Ukraine "On Preventing and
Combating Domestic Violence™ with a new one that will not lose its essence and at the same
time will not create a conflict. We propose to build the definition on the principle of
"referential” norm of law, and since the responsibility for "sexual violence" is provided
exclusively by the Criminal Code, the reference in the norm should be made to the Criminal
Code of Ukraine.

Continuing the analysis of the Law of Ukraine "On Preventing and Combating
Domestic Violence", it should be noted that Article 10 of the Law enshrines the powers of the
units of the National Police of Ukraine in the field of preventing and combating domestic
violence. Thus, the powers of the police include: detection of facts of domestic violence and
timely response to them; reception and consideration of applications and reports of domestic
violence, including consideration of reports received by the call center for the prevention and
combating of domestic violence, gender-based violence and violence against children, taking
measures to stop it and provide assistance to victims, taking into account the results of risk
assessment in the manner prescribed by the central executive body that ensures the form of the
police. In our opinion, the powers of the police, which are enshrined in Article 10 of the Law,
do not fully reflect the activities of the police in the field of protection against domestic
violence and protection of children from sexual violence in particular. If we analyze the
construction of Part 1 of Article 10 of the Law of Ukraine "On Preventing and Combating
Domestic Violence", we can distinguish a certain algorithm of police activity.

Thus, police officers first detect and respond to offenses, then accept and consider
reports of domestic violence, explain to victims their rights, issue urgent restraining orders
against offenders and register them for prevention, work directly with offenders, interact with
other state bodies if necessary, report to the central executive body that implements state policy
in the field of preventing and combating domestic violence on the results of the exercise of
powers in the field of domestic violence. This algorithm is well-established and acceptable in
case the offender is brought to administrative responsibility. If the offender commits an act that
contains signs of a criminal offense, in particular sexual violence against a child, then the
police officer is obliged to open criminal proceedings, conduct a pre-trial investigation and
send the materials to court. In this regard, we propose to expand the list of powers contained in
Part 1 of Art. 10 of the Law of Ukraine "On Preventing and Combating Domestic Violence" by
enshrining such powers as "in case of detection of signs of a criminal offense, to act in
accordance with the requirements of the CPC of Ukraine".
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Another argument in favor of such an expansion of police powers in the field of
preventing and combating domestic violence is that one of the grounds for placing the offender
on the preventive register, according to the Procedure for registering, conducting preventive
work and removing the offender from the preventive register by an authorized unit of the
National Police of Ukraine [9], is the opening of criminal proceedings against the offender in
connection with the commission of domestic violence or gender-based violence.

As for by-laws, they serve as a kind of supplement to the above laws and regulate to a
greater extent the procedural aspects of the activities of state bodies, including the activities of
the police in the field of combating sexual abuse of children. In general, the list of by-laws and
regulations aimed at protecting minors from sexual abuse and regulating the activities of the
police in combating sexual violence against children is not exhaustive and it is impossible to
carry out a thorough analysis of them within the framework of this work, as this will lead to a
significant substantive expansion of the work.

Conclusions. As a conclusion, it should be noted that a significant number of
international normative acts, most of which have been ratified by the Verkhovna Rada of
Ukraine, are focused on the prevention of sexual exploitation of children. The main normative
document aimed at protecting children from sexual abuse is the Council of Europe Convention
on the Protection of Children against Sexual Exploitation and Sexual Abuse of 2007 —
Lanzarote Convention, which was ratified by Ukraine on June 20, 2012. Another fundamental
international document aimed at protecting minors from sexual abuse is the Council of Europe
Convention on preventing and combating violence against women and domestic violence of
2011 — the Istanbul Convention.

Despite the fact that the Istanbul Convention was ratified only on 20.06.2022, it had a
significant impact on the legislation of Ukraine in terms of protecting individuals from sexual
abuse and sexual exploitation. We also believe that the ratification of the Istanbul Convention
is a new starting point for further reform of national legislation aimed at protecting individuals,
including children, from various forms of sexual exploitation and abuse. And given that almost
all developed countries are currently improving legislation aimed at protecting children from
sexual exploitation and sexual abuse, we can say with certainty that further changes in national
legislation in this area are only a matter of time.

As for the national legislation itself, we note that the regulatory and legal support of
police activities in the field of combating sexual violence against children is represented by a
significant number of regulatory sources. A detailed analysis of these sources allowed us to
identify a number of legal conflicts that require immediate elimination, as such conflicts can
create conditions under which it will be impossible to protect children from sexual abuse.

Finally, we would like to add that the extensive system of by-laws and regulations also
does not contribute to the proper protection of children from sexual abuse. Duplication of
powers, lack of clear coordination and control system, branched system of state bodies with the
same functions, all this together creates conditions for unfair performance by civil servants,
including police officers, of their duties to protect children from sexual abuse and sexual
exploitation.
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ABSTRACT

The article provides a legal analysis of the legislation directly aimed at combating sexual violence
against children and the legislation regulating the activities of the police in the field of combating sexual
abuse of children. The author notes that the comprehensive protection of the rights and legitimate
interests of children, including the protection of children from sexual abuse, is one of the priorities of our
state policy, which is implemented through an extensive system of state bodies, including the National
Police of Ukraine.

In accordance with the tasks, the police is entrusted with a wide range of responsibilities to ensure
and protect human rights and legitimate interests, ensure public safety and public order, prevent, detect
and suppress criminal and administrative offenses, prevent and combat domestic violence or gender-based
violence, etc. The effectiveness and quality of the implementation of the tasks assigned to the police to
combat sexual violence against children primarily depends on the regulatory and legal support of such
activities.

Keywords: National Police, police activity, legal framework of police activity, combating crime,
sexual violence.
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FOREIGN EXPERIENCE OF CRIMINOLOGICAL
PROTECTION OF JUSTICE

IOnis  Xpucroa. 3APYBIKHHMII JOCBIJ KPUMIHOJIOITYHOIO 3AXHUCTY
TINPABOCYA/ISI. BucsimieHo mocBin 3aAifiCHEHHS YHNOBHOBRKCHHUMH CYO’€KTaMH 3aXOMiB  3aXHCTy
MPaBOCYAMS BiJl HOTEHIIIHHNX 3arpo3 Ta ocobmiBocTeit ix B3aemonii B CILIA, Kanani, ®panuii, Anrmii, Yensci
Ta ITamii [ BUpIIICHHS MUTAHHS IHOAO IMiIBHUIICHHS €()eKTHBHOCTI pOOOTH HOBOCTBOPEHOTO JCP’KABHOTO
OpraHy 3 HpaBOOXOPOHHHMH (QYHKUisIMH — CiryxOu cyZIoBoi OXOPOHM YKpaiHH, a TaKOX YAOCKOHAJICHHS
HopsiaKy Horo B3aemonii 3 HamionansHoro nosiniero Ta iHmmimMu opranamu cuctemu MBC Ykpainn.

3anpornoHOBaHO il 3a0e3MeYeHHsIM KPUMIHOJIOTIYHOTO 3aXUCTy HMPaBOCYIIs PO3YMITH HisUTBHICTH
moao  ¢GopmyBaHHS e(pEKTHBHOI CHCTEMH TPOTHMAIl KPUMIHOTGHHMM BIUIMBaM 1  KPHUMiHAJIBHUM
MPaBONOPYIIEHHSIM IPOTH MPABOCYAIS TS 3a0€3MeUeHHsT oro He3asIe)KHOCTI Ta IIPAKTHYHOTO YTBEPIKESHHS
NPHHIMITY BEPXOBEHCTBA MPaBa I1ij1 4ac 3AiHiCHEHHs CYI0YMHCTBA, 30KpeMa, 1010 HaJaHHs BU3HAYCHOMY JUIS
3a0e3meueHHss  Oe3MeKW TpaBOCYAmsAd CyO’€KTy TIOBHOB@XEHb JUII NPHIMHEHHA Ta 3amoOiraHHs
MPABOTIOPYIICHHSM 1 3JI0YMHAM; HOTO B3a€MOIi 3 IHIIMMH CYO’€KTaMU y CHCTEMi HNPOTUIil KPHMiHAJBHUM
HPABOIOPYIIEHHSM IIPOTH MPABOCYUIS; 3aBYACHOTO BUSBICHHS Ta IIPOTHIIT MOXIIMBHM 3arpO3aM.

Haromomeno ©a HeoOximHocTi HamanHa Coyx0i cynoBoi oxopoHH VYKpaiHu TIpaBa
0e3mocepeTHbO  3/IMCHIOBATH  ONEPATHBHO-PO3IIYKOBY MISUTBHICTh JUIA HAJICKHOTO 3a0e3MeUYCHHS
31ifiCHeHHs 3aXOiB i3 3amobiraHHs 3arpo3aM OcoOMCTiH Oe3reni CyaaiB, WISHIB 1X ciMel, MpalliBHUKIB
cyay, MaiiHa O00’€KTiB OXOpOHH, BHSBJICHHS Ta HeWTpaui3amii TakuxX 3arpo3, a TaKoX 3IiHCHEHHS
CreliabHIX 3aXO/iB 100 3a0e3medeHHs Oe3rekn Cy/UIiB 1 MpaIliBHUKIB anapary cyay. BcTaHoBieHo,
10 QYHKIii KPUMiHOJIOTIYHOTO 3aXUCTY MPABOCYIIS B 3a3HaYEHUX KpaiHaX MepeBaKHO MOKIATAETHCS Ha
CreniabHi YIIOBHOBa)KEHI cy0’ €KTH (CITyKOU CyIOBOI O€3MEKH/0XOPOHN), alle PETYINIOETHCS TT0-PI3HOMY.

KoHcTaToBaHO, IO 3 OIVIAAY Ha BH3HAUCHHS IIEPCIEKTHB IIOAO YAOCKOHAJIEHHS PEryJFOBaHHS
3MificHeHHA i€l KpuMiHONOTIYHOI QyHKIIT B YKpaiHi CTaHOBHUTH iHTEpeC i MOTpedye MOJabIINX HAYKOBUX
PO3BIOK 3apyODKHMI JOCBIJ 3alydeHHs NMPUBAaTHUX OXOPOHHMX KOMIIAHIM 10 1i 3AifiCHEHHs, NMpakTHKa
JIeTICTYBaHHS ~ Bi[MOBIHUX TOBHOB&XEHb CIIBPOOITHMKAM TOMINii Ta B3a€EMOMIl  CHEHiaIbHUX
YIOBHOBa)XCHHUX Cy0’€KTIB 3a0e3neyeH s Oe3MeKy MpaBocy i 3 iHIIMMH [IPAaBOOXOPOHHUMH OpraHaMu, a
0CO0IMBO — IOCBIJ 3IHCHEHHS aHAJIITUYHOI PO3BIIKM CHIBPOOITHUKAMU BiiNy cynoBoi Oe3mnexu Ciryxou
MmapmaniB CIIA muisixoM MporHo3yBaHHS MOYKITHBHX 3arpo3 Ui CYA0BOT CHCTEMH Ta 3aro0iraHHst iM.

Knwwuoei cnoea: xpuminonoziynuii 3axucm, npaeocyoos, nomewnyiuna Hebesnexa, Cnyacoa
€Y0080i 0OXOPOHU.

Relevance of the study. Despite the fact that Ukraine has made an obligation to take all
appropriate measures to implement and guarantee the basic principles of judicial independence
approved by the resolutions of the United Nations General Assembly in 1985 [1], to implement
the recommendations of the Committee of Ministers of the Council of Europe on ensuring
protecting and strengthening the independence of judges (1994) [2], guaranteeing their safety,
in particular, the protection of courts and judges who may become or have already become
victims of threats or acts of violence (2010) [3], as well as provide protective mechanisms
against the exercise of undue influence on decision-making by judges according to paragraph
26 of the Memorandum on Economic and Financial Policy (2020) [4], today there is still no
effective mechanism for ensuring criminological protection of justice. Instead, the problem of
ensuring the personal safety of judges and their family members, court employees and trial
participants has become particularly acute in the conditions of martial law in Ukraine, which is
evidenced, in particular, by a rapid increase (by 18.5 times) from January to August 2022 of
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visitor attempts bring into judicial institutions prohibited items, including weapons — 2,429
units compared to 131 units for the same period in 2021, which pose a potential danger to
judges and participants in the trial [5-6].

The relevance of the scientific and theoretical development of foreign experience of
criminological protection of justice is due to the need to improve the activities of the new state
body with law enforcement functions created in 2019 — the Judicial Protection Service of
Ukraine, which is a special actor in the mechanism to ensure it, as well as the order of
interaction of the newly created actor with the National Police and other bodies of the Ministry
of Internal Affairs of Ukraine.

Recent publications review. Such scientists as V. Akhmedov, V. Borisov, S. Didyk,
O. Dudorov, M. Dzhafarova, O. Reznik, O. Kalman, N. Karpova, O. Kvasha, S. Knyzhenko,
A. Malomuzh, S. Miroshnychenko, V. Navrotskyi, V. Osadchyi, L. Palyukh, O. Tytarenko,
V. Tyutyugin, M. Shepitko, O. Shurko and others paid attention in their works to certain
problems of criminological protection of justice. At the same time, the urgent issues of
ensuring the personal safety of judges and their family members, court employees and trial
participants, which have become especially acute under the conditions of martial law in
Ukraine, determine the need to study foreign experience in this area.

The research paper’s objective is taking into acoount the results of the analysis of the
experience of the USA, Canada, England, Wales, Italy and France regarding the implementation
of criminological protection of justice in terms of the organization of the activities of special
actors in the mechanism to ensure it, to substantiate proposals for increasing the efficiency of the
work of the newly created state body with law enforcement functions — the Judicial Security
Service of Ukraine, as well as improving the order of its interaction with the National Police and
other bodies of the Ministry of Internal Affairs of Ukraine.

Discussion. Security of justice is an important guarantee of ensuring its independence.
Despite the determination by the Strategy for the Development of the Justice System and
Constitutional Judiciary for 2021-2023 of the main principles and directions for the further
sustainable functioning and development of the justice system, taking into account the best
international standards and practices [7], a number of problems concerning the ensuring of its
criminological protection still remain without proper resolving.

To achieve the formulated purpose, first of all, it is necessary to find out the scope and
meaning of such basic concepts as "criminological security” and "criminological protection™, a
significant contribution to the scientific development of which belongs to such scientists as
O. Kostenko, O. Lytvynov, T. Melnychuk, S. Mozol, M. Pakhnin, D. Prokofyeva-Yanchilenko,
O. Tytarenko, V. Shablystiy and others.

In particular, the phenomenon of criminological security and the scientific foundations
to ensure it became the subject doctoral thesis in Law by S. Mozol [8]. This scholar interprets
the concept of "criminological security" as a state and condition of the system’s vital activity,
which are determined by the quality of the implementation of its self-regulatory functions; as
the system’s ability to maintain a stable, steady state under adverse external and internal
criminal influences and describes its ability to solve problems of the society’s vital activities
safety [9, p. 223], and "criminological protection™ as a set of measures taken with the aim of
eliminating conditions that contribute to the emergence of criminal manifestations [10, p. 19].

V. Shablystiy, considering at the monographic level the issue of the essence and content
of human security as a comprehensive concept, which is a prerequisite for the realization of
his/her rights and freedoms, as well as a guarantee of the fulfillment of duties, has paid special
attention to clarifying the content of the concept and the constituent elements of criminological
security. This researcher notes that criminological security is fully aimed at creating a system
of comprehensive protection of citizens, society, and the nation from various threats adequate
to modern criminological processes and phenomena, most of which are specified in the Special
Part of the Criminal Law [11, p. 87].

The scientist considers the object of danger, criminal threats and their sources, acrors of
security, the state of criminological protection of objects and subjects of criminal influence,
measures to prevent criminal offenses, as well as victimological prevention [11, p. 88].

M. Pakhnin, studying the concept and structure of the mechanism for ensuring
criminological protection of mass media in Ukraine, states that criminological protection of a
certain area includes the following main elements: objects of protection, purpose of protection,
criminological threats, system of measures to influence the threat (system of criminological
protection measures), organizational and legal foundations of criminological protection [12,
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p. 75]. The results of the analysis of the approaches suggested by some researchers (S. Mozol
[10], M. Pakhnin [12], O. Tytarenko [13], V. Shablystiy [11]) regarding the definition of the
content of the concept and constituent elements of criminological of security provide grounds
for the conclusion that the ensuring of criminological protection of justice should be
understood as activities aimed at building an effective system of combatting criminogenic
influences and criminal offenses against justice in order to ensure its independence and the
practical affirmation of the principle of the rule of law during the implementation of judicial
proceedings, in particular, concerning the granting of powers to the entity determined to ensure
the security of justice to stop and prevent offenses and crimes; his/her interaction with other
actors in the system of combating criminal offenses against justice; early detection and
combatting possible threats.

The Judicial Security Service is a special authorized actor that, together with the
National Police and other bodies of the Ministry of Internal Affairs of Ukraine, ensures the
safety of justice in Ukraine. The main tasks of the Judicial Security Service are: 1) to maintain
public order in the court; 2) to stop showing contempt of court; 3) to guard court premises,
bodies and institutions of the justice system; 4) to perform functions related to state ensuring of
personal safety of judges and members of their families, court employees; 5) to ensure the
safety of trial participants [14].

Given the similarities with the organization of the activities of the Judicial Protection
Service in Ukraine as a state body in the justice system, the Canadian model of security
deserves special mention. In particular, in most provinces and territories of Canada, the
protection of courts and trial participants is ensured by specialized services of sheriffs who
cooperate with the police. For example, under the court protection laws of the provinces of
New Brunswick, Manitoba, Newfoundland and Labrador, court protection officers are the
sheriffs, deputy sheriffs or sheriff officers appointed under the Sheriffs Act, police officers
appointed under the Police Act, and members of the Royal Canadian Mounted Police (agent de
sécurité du tribunal), stationed in the specified provinces [15-17].

Despite the fact that the Canadian model is recognized as one of the most influential and
progressive judicial security systems (as an example, the Sheriff’s Office of British Columbia) [18],
among the unresolved problems Canadian experts named access to operational intelligence
information for timely prevention of threats. In particular, since there is no separate structure for
collecting classified operational information, sheriffs can use information from the mounted police,
which has access to a single federal database. In this context, interaction between sheriffs and the
police is important, so a joint working group on the development and exchange of operational
information of the federal database has been made in the province [19].

Incidentally, we note that our previous publications also emphasized the need to grant
the Judicial Security Service of Ukraine the right to directly carry out operational-search
activities to properly ensure the implementation of measures to prevent threats to the personal
safety of judges, their family members, court employees, property of security objects, detection
and neutralization of such threats, as well as the implementation of special measures to ensure
the safety of judges and court personnel [5].

In the United States of America, judicial security and protection for federal judges,
jurors, other members of the federal judiciary, and Supreme Court justices when they are
beyond Washington DC is ensured by Chief Inspectors, Deputy Marshals, Intelligence
Analysts and Court Security Officers of the Marshals Service by anticipating and preventing
potential threats to the judicial system. So, for example, in 2021, the US Marshals Service
assessed 3,168 identified threats to the security of justice and performed 972 protective
operations, as a result of which 371 protective proceedings were initiated to investigate existing
or potential criminal activity, compared to 4,261 threats in 2020, which on 81% more than in
2016 (2357 threats) and 233% more than in 2008 (1278 threats) [20].

In response to a sharp increase in the number of threats and inappropriate messages against
federal judges, jurors, and other members of the federal judiciary, the U.S. Congress has approved
funding for the Marshals Service to upgrade home security systems at judges’ residences and
improve the agency’s ability to detect and investigate online threats against judges and court
premises. In addition, in order to improve the protection of judges and the independence of the
judiciary guaranteed by the Constitution, the US Congress passed the Daniel Anderl Judicial
Security and Privacy Act of 2021 (the Act), which is designed to protect the personal information of
judges in federal databases and limit data aggregators from its resale [21]. The main purpose of this
Act is to improve the security of federal judges, including senior, recalled, or retired federal judges,
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as well as their immediate family members, to ensure that federal judges are able to fairly administer
justice without fear of personal reprisals from individuals aggrieved by decisions that they adopt
during the performance of their state duties [22].

The Criminal Intelligence Division of the US Marshals Service processes threat
information using the Warrant Information Network (a central law enforcement information
system). The US Marshals Service also administers the Federal Witness Security Program. For
their part, the court security officers who ensure security at the entrance to the federal
courthouse under contract to the US Marshals Service are employees of private security
companies. At the state level, the police may be involved in personal security for the judge. For
this purpose, the state legislatures adopt relevant laws. For example, Judge Julie Kocurek’s
Court and Courtroom Security Act of 2017 (Texas) provided for the involvement of any
authorized police officer in ensuring personal security for a judge [23].

It should be noted that in many states the security of both courthouses and courtrooms is
the responsibility of the sheriff under whose jurisdiction they are located (§ 53.1-120 (A) Code
of Virginia [24], Article 1.2. "County Court Security Contra Costa" (26625.2 - 26625.9) of the
Government Code of the State of California [25], § 30.15 of the Statute of Florida [26], etc.). A
municipal police chief may also be appointed ex officio marshal for court security (§ 11-28-
107 Oklahoma Statutes (2014) [27]; § 12-32 Code of Ordinances of the City of Shawnee,
Oklahoma [28]. Also, if necessary, by the state governor’s decision, the National Guard units
may be involved in providing assistance to local law enforcement agencies in ensuring the trial
security [29]. The practice of involving private security guards to protect justice from potential
threats is effectively implemented in most countries of Western Europe. For example, in
England and Wales, judicial security and law enforcement in the courthouse are provided by
court security officers, who can be either civil servants of Her Majesty’s Courts and Tribunals
Service or employees of private security companies working under a contract concluded with
the Lord Chancellor (Article 51 of Chapter 4 "Court security" of the Courts Act 2003 [30].

In addition, regarding a significant increase in the level of threats, the British
government systematically takes measures to improve the judges’ personal security, as well as
the protection of their homes [31]. In particular, according to the results of a survey of judges
conducted by the Judicial Institute of University College London (The Judicial Institute of
University College London), it has been found that in 2016, most of them (51 %) were
concerned about their personal safety related to the performance of their professional duties
connections while working in court, compared to 42 % in 2020. As a positive note, it should be
noted that during the specified period, the share of judges concerned about their treatment in
social networks decreased from 15 % to 9 %, while those concerned about their personal safety
outside the court remained unchanged (37 %) [32, p. 16].

According to the current Italian legislation, private security guards are also involved in
the surveillance of courts, which is recognized as an additional security service (Part 3 of
Acrticle 256-bis of the Consolidated text of laws on public security with amendments regarding
security guards, surveillance institutes and private investigations, introduced by the Decree of
the President of the Republic of August 4, 2008 No. 153 [33]).

In France, the security of judicial proceedings and the maintenance of law and order are
ensured by gendarmes and policemen, who, during the consideration of high-profile cases by
the courts, can also take special security measures in case of possible protests near the court
buildings or terrorist activities directed against the process. For example, in 2022, roadblocks
were set up around the Palace of Justice in Paris to ensure security during the trial of the
terrorism case, which lasted almost 10 months, and the number of involved police officers
reached 1,000 [34].

Conclusions. Thus, the results of the analysis of the experience of the USA, Canada,
England, Wales, Italy, and France show that the carrying out of the function of criminological
protection of justice is mainly entrusted to special authorized entities (court security/guard
services), but it is regulated differently. In view of the definition of prospects for improving the
regulation of the implementation of this criminological function in Ukraine, the foreign
experience of involving private security companies in its implementation, the practice of
delegating the relevant powers to police officers and the interaction of special authorized actors
of ensuring the security of justice with other law enforcement agencies is of interest and
requires further scientific research intelligence.
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ABSTRACT

The article summarizes the experience of the implementation of measures to protect justice from
potential threats by authorized subjects and the peculiarities of their interaction in the USA, Canada,
France, England, Wales and Italy in order to solve the issue of increasing the efficiency of the work of the
newly created state body with law enforcement functions — the Judicial Protection Service of Ukraine,
and as well as improving the order of its interaction with the National Police and other bodies of the
Ministry of Internal Affairs of Ukraine.

It is suggested, that the provision of criminological protection of justice should be understood as
activities related to the formation of an effective system of countering criminogenic influences and
criminal offenses against justice to ensure its independence and the practical affirmation of the principle
of the rule of law during the implementation of judicial proceedings, in particular, regarding the granting
of powers to the subject determined to ensure the security of justice to terminate and prevention of
offenses and crimes; his interaction with other subjects in the system of combating criminal offenses
against justice; early detection and countermeasures against possible threats.

It was established that for improving the implementation of this criminological function in
Ukraine, the foreign experience of involving private security companies in the practice of delegating the
relevant powers to police officers, and the interaction of special authorized subjects of ensuring the
security of justice are of interest and require further scientific research.

Keywords: criminological protection, justice, potential danger, Court Security Service.
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THEORETICAL APPROACHES TO THE RESEARCH OF COMBATING
CRIMINAL OFFENSES COMMITTED BY ORGANIZED GROUPS
AND CRIMINAL ORGANIZATIONS

Bogoaumup €dimon, Amurpo Canakoes. TEOPETHYHI MIAXOANU JOCJIIKEHHSA
MPOTUIT KPUMIHAJIBHUM MMPABOIIOPYIIEHHSAM, mo BUMNHSIOTHCS
OPT'AHIBOBAHUMHU T'PYIIAMHU TA 3JIOUMHHUMU OPI'AHIBAIISIMHU. Ha cporonni B
€BPONEHCHKUX KpalHaX YHPOBA/DKYETHCS KOMIUIEKCHUH (1HTerpaniiHumii) miaxif, mo noeguye 3anoOikHi i
penpecuBHi 3axoau. Came BOHH OXOIUTIOIOTHCS TEPMIHOM «IIPOTHLT». YoMy came Iel TepMiH, a TOMY
10, Il 3arajbHe POJOBE MOHATTS, SIKE OXOILUIIOE IisUTbHICTh, CIPSIMOBaHY Ha MiHIMIi3amilo MPOTHPIY Ta
YUHHUKIB, AKI MOPOIKYIOTh a00 CIPHAIOTH 3JI0YHHHOCTI, HA CKOPOYCHHS OKPEMHUX BHUJIB 3JI0YMHIB
NUIIXOM HENOMYIISHHS iX BYMHEHHS Ha PI3HUX CTaisX 3JI0YMHHOI MOBENIHKH (3aXOAM 3armo0iraHHs
3JI0YMHHOCTI), 8 TaKOX aJIeKBaTHI 3aXOJH pearyBaHHs Ha BXKE CKOEHI 3II0YMHHU (PENpPECHBHUM ITiJXi).
OpnHak 6araTo B 4OMY TOIVISAM BITYM3HSIHUX BYCHHX HA TEOPETUUHOMY PiBHI 30iraloThes i3 MO3UILISIMH
3apyOiKHHUX ydeHHX. THM He MEHII 10 IbOro 4Yacy mpobiemMoro B YKpaiHi 3aMIIaeThesl BIPOBAIKCHHS
HAyKOBHX PO3POOOK 1 peKoMeHAalill y NpPaKTUKYy [IisUTbHOCTI CyO’€KTiB MpOTHAIl OpraHi3oBaHii
3JI0YMHHOCTI, IPUHAHATTS HOPMAaTHBHHUX aKTiB.

lomo aHami3y 3JOYMHHOCTI, TO BiH 3aCTOCOBYETHCS K e()EeKTHBHHHN 3amoOiKHUN 3aci0, sKuit
3abe3neuye MUIMH psiI METOMIB 1 3aXOJiB Ui PO3YMIHHS TIMOMHHU CYTHOCTI CKJIaIHUX BIAHOCHH MIiX
MiIO3PUIOI0  0CO00I0, 3JIOYMHHOK JiSUTBHICTIO Ta OOCTaBHHAMH, IO chpwsum 1. Takwit aHami3
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3JI0YMHHOCTI BUKOPUCTOBYETHCS Ha MPAKTHLI IS 3al00IiraHHsI i CTPUMYBaHHS sIK yCi€i 37I0YMHHOCTI, TaK
1 pi3HEX 1 BUAIB. 3aCTOCYBaHHA OIIEPATUBHOIO aHANi3y B XOAiI JOCYJOBOTO pO3CHiTyBaHHS i
CTPATETiYHOTO aHANI3y B Meax (OpPMyBaHHS HaNpsSMKIB IIPAaBOOXOPOHHOI MOJITHKH BiIirpae myxe
BBy posb. Illo cTocyeThesi, Hacammepexa, TaKTUYHOTO aHANi3y, TO HAJ3BHYAHHO IOPEYHO, 100
QHANITHKU 3JIOYMHHOCTI Opany y4acTe y CKJIaJHOMY PO3CIiIyBaHHI i3 caMoro mo4arky abo Tomi, Koiu
CKJIQTHICTh TIPOLECY CTAE OYEBHUHOIO.

Knwwuoei cnoea: 3anobicanns, npomudisa, o0peani3o8ana 3N0YUHHICb, MEPMIHONOSIUHI mda
cmpameziuHi NOHAMMA, NOPIBHANLHULL AHAI3, NPABOOXOPOHYT YKpainu, eéponelicoki Kpaitu, 3ano0ixcHa
cmpamezisi aHanizy 3104UHHUX MOOeel.

Relevance of the study. Organized criminal groups and criminal organizations are
focused on the provision of illegal goods and services, as well as on penetration into legal
activities using a wide variety of methods, including corruption and violence, there is a need to
develop new strategies in the field of crime prevention, which, narrowing the capabilities of
such organizations, will simultaneously increase the level of vulnerability of economic systems
in relation to such penetration. It is these aspects of prevention of organized crime, including
those of a transnational nature, that arouse keen interest among researchers [1, p. 182].

Recent publications review. Many leading Ukrainian and foreign scientists paid
attention to the issues related to the fight against organized crime, taking into account
international experience. Searching for ways to improve the principles of countermeasures
organized crime at different times was studied by many scientists, in particular: Yu. Antonyan,
M. Babaev, O. Bandurka, O. Busol, V. Vasylevich, M. Verbenskyi, A. Vozniuk, V. Golina,
B. Golovkin, A. Hryshchenko, I. Danshin, O. Zhuzhi, A. Dolgovoi, O. Dolzhenkova,
A. Doroshenko, V. Dryomin, A. Zelinskyi, V. Yemelyanova, O. Kvashi, Ya. Kondratieva,
M. Kornienko, O. Kostenko, O. Kulik, O. Litvak, O. Litvynova, V. Luneeva, T. Melnychuk,
F. Reshetnikova, A. Savchenko and others. Applied aspects of preventing manifestations of
organized (especially transnational) crime were also investigated by by M. Grebenyuk,
H. Zorin, L. Kanevskyi, N. Minyailo, G. Pozhidayev, I. Pshenichnyi, E. Rasiuk, O. Tankevich,
D. Khizhnyak, V. Ustinov, V. Uschapovskyi.

Confirmation of the interest of scientists in the study of organized crime is the list of
used literature, and this is only a small part of the array of various publications and other
sources. However, the question of determining modern features of combating organized crime,
taking into account international experience, remains relevant and requires further research.

The article’s objective is definition of hypothetical approaches to terminological and
strategic concepts regarding the prevention and counteraction of organized crime, as well as
providing characteristics of a comparative analysis of approaches to the policy of combating
organized crime by law enforcement officers of Ukraine and European countries.

Discussion. As we begin the discussion on preventing and countering organized crime,
let’s consider hypothetical approaches to terminological and strategic concepts. A number of
terms are used in the criminological literature, as well as in various regulatory acts, to describe
various aspects of specific activities aimed at influencing crime and reducing its volume.

The term "struggle™ was widely used and most often used since Soviet times and almost
until the beginning of the new century. We support the opinion that it is not good enough to
define, especially in the criminological aspect of society’s response to crime. The term
"struggle™ reflects a confrontation, in the process of which one of the parties to the struggle
becomes the winner, the other — the defeated [2].

In recent years, the terms "prevention™ and "counteraction" have started to be used more
often in scientific works, as well as in regulatory and legal acts. Crime prevention is a set of
various types of activities and measures in the state, aimed at improving social relations with
the aim of eliminating negative phenomena and processes that generate crime or contribute to
it, as well as preventing the commission of crimes at various stages of criminal behavior [3].

The term "prevention™ is applied to one of the types of crime prevention, the essence of
which is prevention of development, minimization of the negative impact of criminogenic
determinants that cause crime and its individual types, the use of various measures that reduce
the likelihood of potential crimes in advance or the formation of antisocial motivation.

Regarding the term "counteraction”, we support the opinion that this concept belongs to
the class of generalized ones, reproduces the general essence, which consists in doing
resistance. It can be used to reproduce the general impact on crime, but only one-sidedly
("oppose") reflects the latter and does not contain an unambiguous reflection of the concept of
crime prevention, that is, it cannot be used as something that is essentially identical to the
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concept of "prevention”, even when it is used in broad meaning [2].

The concept of "warning" should be considered as a manifestation of russianism and not
a sufficiently accurate translation of the term "preduprezhdenie” from the russian Ukrainian
language. The term "control" is also widely used in the legislation of various countries and
international documents. Crime control is considered as an activity to stabilize crime rates at a
socially acceptable level (or below this level), which pursues the goal of reducing crime and its
individual types. Also, crime control is considered as an active activity to stabilize crime rates
at a socially acceptable level (or below this level), which aims to reduce the amount of crime.
Such activity is considered as an element of the socio-economic policy of the state, which is
aimed at eliminating the general social causes of crime and reducing its indicators [4, p. 127].

In this regard, it is necessary to investigate whether there is a difference in the concepts
of "crime control" and "“crime prevention"? In the field of combating organized crime in
European countries, two main approaches can be distinguished: repressive and preventive, or
traditional and non-traditional.

The traditional (repressive) approach is primarily related to the proper functioning of the
criminal justice system. It covers: 1) properly developed independent criminal legislation,
especially regarding money laundering and confiscation of proceeds of crime; 2) procedural
legislation, primarily that which concerns cooperation in the field of legal aid (for example,
cooperation within the framework of the European Justice); 3) means and resources that allow
adequate investigation in this category of cases (specialized central agencies for combating
dangerous organized groups) [5].

There is no absolute demarcation between repressive approaches or interventions
implemented by the criminal justice system and purely preventive activities. A repressive
approach is aimed at individuals or specific groups. This is influence through punishment, as
well as confiscation of the proceeds of crime. Tax legislation can also be counted among the
mechanisms of this approach. The scientist believes that repressive measures are
simultaneously precautionary (preventive) [5]. For example, the fight against illegal migration
is a preventive measure to prevent the further distribution of drugs, if the migrant intends to
enter the country specifically for such work. Therefore, the return of such a person to the
country of residence is the best preventive measure.

Money laundering controls or confiscation of the proceeds of crime help increase the
likelihood of detection and conviction of organized criminals, deprive them of the "goods"
obtained through crime, and thus prevent future losses from their activities. Therefore, it is
necessary to be careful with the term "prevention"”, since, as was studied in the works of
European scientists, this term covers both ordinary law enforcement activities (arrests,
confiscation) and a wider range of actions aimed at destroying criminal markets or favorable
opportunities for their development. Preventive measures include social and situational
prevention — changing the environment to reduce criminal activity. It also involves training,
coordination and concerted action between different administrative bodies. In recent years,
more and more attention has been paid to special prevention measures.

So, there is a debate among scientists about the use of terms, and most importantly,
about the content of this or that concept. More and more foreign criminologists recognize, and
the policy of individual states is increasingly based on the pragmatic concept of "harm
reduction” instead of the overly broad concept of "general social crime prevention™.
Continuing the discussion on preventing and combating organized crime, we will try to analyze
the approaches of the policy of combating organized crime by law enforcement officers of
Ukraine and European countries.

The organization of crimes is the result of the interaction of such favorable opportunities: on
the one hand — the criminal, his abilities and skills and the criminal community, on the other —
efforts in the field of formal control (control by means of criminal, administrative law or lack of
such control). Therefore, it is a dynamic process that involves the ability of the criminal to adapt (or,
conversely, the lack of such adaptation) [5] to changes in the surrounding environment, including
the opportunities provided by the legal commercial environment, such as the presence of
automobile, sea transport, firms with car repair, financial institutions.

There are many examples of criminal organizations adapting to police preemptive
tactics. The leadership of such groups, for example, developed their strategies to counter
electronic surveillance or simply calculated the benefits and potential losses. If the criminals
could not adequately oppose the efforts of the law enforcement officers, they switched to other
criminal activities (for example, robberies, robberies). Therefore, organized groups can change
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the types of criminal activity. All this should be taken into account when developing preventive
measures. From the point of view of positivist criminology, counteraction strategies can be
developed for a short-term perspective (in fact, they are aimed at reducing the negative impact
of crime conditions, in other words, favorable opportunities) and long-term (significantly
reducing the level of crime in the future by improving the structure of society and relationships
within it, that is, influencing reasons).

Measures against organized crime should prevent the direct activity of criminal
organizations. For this purpose, efforts are aimed at identifying and neutralizing criminals by
finding and arresting them, collecting evidence necessary to prosecute and imprison them. No
less important are the actions aimed at destroying the criminal organizations themselves, since
transnational criminal organizations have ample opportunities to replenish their ranks, even if
several authorities of the criminal group are deprived of their liberty, others usually take their
place; therefore, if the organization itself is not really threatened, such measures can only lead
to the fact that the "change of personnel” in the criminal group will accelerate and
opportunities for "promotion” will appear [6].

The next component of activities for neutralizing organized criminal organizations
covers the termination of their activities by complicating the opportunities for impunity and the
use of various countries as "safe havens", as well as by depriving criminal organizations of
property obtained by them as a result of illegal activities, and its seizure and confiscation. This
is one of the most important areas that can be applied in the fight against organized crime, as it
limits the ability of such organizations to reinvest funds in legitimate business and engage in
bribery and corruption.

From our point of view, the strategic goal of combating organized crime is the
detection, investigation, and disclosure of specific crimes, as well as the destruction or
dispersal of major criminal organizations, the return of funds, property, and other assets
obtained by them as a result of criminal activity to the country’s budget (compensation of
losses from their activities), reduction, elimination of imbalances and contradictions that
caused or helped development, the spread of this or that criminal formation, the complication
of the involvement of new persons in criminal activity and the prevention of the spread of
spheres of influence of oligarchic-criminal organized communities on the political system,
spiritual, economic, and social spheres of society.

The problem of combating organized criminal activity has its own specifics, and many
generally accepted and widespread general preventive measures cannot be applied in solving
this problem. To a large extent, this is explained by the fact that organized crime is not just a
separate type of crime, but is a substructure of society with its own orderly system of
protection against exposure. In addition, taking into account its available astronomical
monetary resources, the possibilities of bribing representatives of criminal justice bodies and
institutions reach the widest scope in some post-Soviet countries, including Ukraine. And the
direct participation of representatives of the criminal world in the political and economic
sphere of state functioning complicates progressive transformations and aspirations, which
involve reaching the level of generally recognized European standards of living. Therefore, the
primary measures aimed at reducing the pressure of organized crime are those that can be attributed
to general social prevention. However, criminologists have the least influence on this activity.
Therefore, only the pressure of the civil society and its various segments can lead not only to the
declaration of political will, but also to its real transformation into nationwide actions to correct the
existing situation in combating organized crime in Ukraine.

Concluding the discussion on preventing and countering organized crime, let’s move on
to the preventive strategy of analyzing criminal patterns and crime trends. This strategy covers
the collection, collation, analysis and dissemination of crime data for use in proactive
(preemptive) policing. The BPS has looked at how well crime is treated in countries such as
Belgium and the United Kingdom. It was concluded that crime analysis can become a powerful
tool for preventing and countering organized crime. It is predicted that crime analysis and its
results will be in demand by criminal justice agencies. Crimes committed by organized
communities are not random, isolated, and unique events. Crime analysis is based on the
assumption that all crimes can be grouped into groups that have both common features and
distinctive features. In essence, analysis is a system by which information gathered about crime
incidents and the people involved in those incidents is routinely used to prevent and deter
crime and to understand the actions of offenders. Information obtained through systematic data
analysis can be used to improve management efficiency and operational measures.
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Operational (tactical) and strategic analysis is used to study criminal patterns.
According to standard definitions, there is a difference between the two. Operational analysis is
usually aimed at short-term tasks. Strategic analysis is aimed at information support for
decision-making at a high level and determination of long-term policy.

Crime analysis is used as an effective preventive measure, which provides a range of
methods and measures to understand the depth of the essence of the complex relationship
between the suspect, the criminal activity and the circumstances that contributed to it. This
analysis of crime is used in practice to prevent and deter both all crime and its various types.
The use of operational analysis during pretrial investigation and strategic analysis within the
framework of the formation of law enforcement policy directions plays a very important role.

Primarily for tactical analysis, it is extremely appropriate for crime analysts to be
involved in a complex investigation from the outset or when the complexity of the process
becomes apparent. For strategic analysis, a matter of primary importance is a clear statement of
the goal. In order to prepare a high-quality strategic analysis report, you need to answer some
of the main questions: — when? — what was reported? — who? — how is it done? — and why?

It should be remembered that the risk caused by organized crime in a separate region,
country, may depend on several factors: 1) on the dangerousness of the group; 2) from the
vulnerability of the legal (legitimate) economy; 3) from the volume (degree) of the illegal
economy; 4) from the geographical location; 5) from the effectiveness of legislative
enforcement, which depends on the impact of programs to combat organized crime.

Analysis of crime (intelligence information) is recognized by criminal prosecution
authorities as a useful tool and has been successfully used for more than 25 years, primarily by
Interpol, Europol, and private agencies. The main task of this analysis is to help law
enforcement officers, politicians and people who make decisions about countering crime in
overcoming uncertainty, as well as ensuring timely aversion of threats and analytical support of
operational activities.

Conclusions. Thus, it can be concluded that a comprehensive (integration) approach
combining preventive and repressive measures is being implemented in European countries
today. They are covered by the term "antidote”. Why exactly this term, and because it is a
general generic concept that covers activities aimed at minimizing contradictions and factors
that generate or contribute to crime, at reducing certain types of crimes by preventing their
commission at various stages of criminal behavior (crime prevention measures), as well as
adequate response measures to already committed crimes (repressive approach). However, in
many respects, the views of Ukrainian scientists at the theoretical level coincide with the
positions of foreign scientists. Nevertheless, until now, the implementation of scientific
developments and recommendations in the practice of the subjects of combating organized
crime and the adoption of normative acts remains a problem in Ukraine.
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ABSTRACT

Today, a comprehensive (integration) approach combining preventive and repressive measures is
implemented in European countries. They are covered by the term "antidote". Why exactly this term, and
because it is a general generic concept that covers activities aimed at minimizing contradictions and
factors that generate or contribute to crime, at reducing certain types of crimes by preventing their
commission at various stages of criminal behavior (crime prevention measures), as well as adequate
response measures to already committed crimes (repressive approach).

However, in many respects, the views of domestic scientists at the theoretical level coincide with
the positions of foreign scientists. Nevertheless, until now, the implementation of scientific developments
and recommendations in the practice of the subjects of combating organized crime and the adoption of
normative acts remains a problem in Ukraine. As for the analysis of crime, it is used as an effective
preventive measure, which provides a number of methods and measures for understanding the depth of
the essence of the complex relationship between the suspect, the criminal activity and the circumstances
that contributed to it. This analysis of crime is used in practice to prevent and deter both all crime and its
various types. The use of operational analysis during pretrial investigation and strategic analysis within
the framework of the formation of law enforcement policy directions plays a very important role.
Primarily for tactical analysis, it is extremely appropriate for crime analysts to be involved in a complex
investigation from the outset or when the complexity of the process becomes apparent.

Keywords: prevention, counteraction, organized crime, terminological and strategic concepts,
comparative analysis, law enforcement officers of Ukraine, European countries, preventive strategy of
analysis of criminal patterns.
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Anppiii I'pa6. JOTPUMAHHSA NNPUHLUITY MPE3YMIILIi HEBUHYBATOCTI 11101}
YAC 3ACTOCYBAHHSI KPUMIHAJIBHO-IIPABOBOI 3ABOPOHH, HPHCBSIYEHOI
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HaMEHIIMX IiJCTaB BBaXATH HOro MOPYIIEHHWM B Ti 4u iHmH crarTi KpuMiHaibHOTO KOAEKCY

© Hrab A., 2022
ORCID iD: https://orcid.org/0000-0001-8472-7247
andrew228855@gmail.com

202 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

VkpaiHy, 3aKOHOMIPHO € MPUYMHOIO BH3HAHHS TaKOi CTATTi HEKOHCTUTYLIHOIO, TOOTO Takoio, L0 He
BifmoBinae HopMaM OCHOBHOTO 3aKOHY YKpaiHH.

TloxazoBum B mpoMy KoHTeKcTi € Bu3HaHHS Koncruryniitnum CymoM VYkpainm crarri 368-2
Kpuminamenoro Konekcy VYkpainm «HesakoHHe 30aradeHHS» HEKOHCTHTYIIHHOIO PimeHHsIM Bix
26.02.2019 Ne 1-p/2019, B ToMy umcnii, 4epe3 MOPYHNICHHS NPUHIOUITY IIPE3yMINii HEBHHYBATOCTI.
AKIIGHTOBaHO yBary Ha TOMY, 1[0 BKa3aHe PimeHHs He mo30aBiieHe HEOJIKIB IIO0 apryMEHTOBAaHOCTI
Ta OOIPYHTYBaHHS HAasABHHX y HbOMY MoJoxeHb. OOIpyHTOBaHO, o cTarTs 368-5 «HeszakoHHe
30araueHHA» KpuMiHampHOTO KOIEKCY YKpaiHH, IO 3aMiHWIa cOOOI0 MHHYJTY HEKOHCTHUTYLIHHY
pelaKIiio, y3roIKyeTbCsl 3 MPUHIUIIOM Npe3yMIii HeBUHYBATOCTi. CBoepiiHE 0OMEXEHHS BKAa3aHOTO
NPUHIMITY, IUIIXOM TNIPOMOPIIHHOrO MepeKiIafaHHs TAraps JO0Ka3yBaHHA Ha OOBHHYBaueHy ocoOy He
Hopyurye Horo cyTh Ta 00CSIT, 1 € IIJIKOM BUIIPaBIaHUM HOTo 0OMEXEHHSM, IO MOB’s3aHe 3 JICTITHMHOIO
METOIO0, CyCHUIPHOIO HEOOXiIHICTIO, BUCOKAM piBHEM KOPYMIIi Ta € MPONOPIIHHIM 3 OISy Ha METy,
sIKa JIOCSTAETHCS 3aBISKU [EOMY.

3po6i1eHO BHCHOBOK IIPO Te, [0 He3HAYHE IEePEKIaAeHHs TAraps JOKa3yBaHHSI Ha 0CO0Y OBECTH
CBOIO HEBHHYBATICTh, JIHMIIE MICII TOTO K CTOpOHA OOBHHYBAadeHHs HaBeAe JIOCTATHI JOKa3H IIOMIO
HasIBHOCTI HE3aKOHHO HAOYTHX aKTHBIB y HEl, Il Yac 3aCTOCYBaHHS KPUMIHAJIBHOI BiINOBIAAIBHOCTI 3a
He3aKOHHE 30arayeHHs, He € 11 000B’A3KOM 1 Y pa3i HENOZAaHHS BiANOBIAHUX JOKa3iB, aX HiSIK HE MOXKe
BBA)KaTHCh IiICTABOIO BU3HATH il BUHHOIO Y BUMHEHHI KOPYIIIIIHOTO MPABOMIOPYIIECHHS.

Kniouosi cnoea: nesaxonne sOazauenus, npuHyun npesymnyii HeGUHY8AMOCMI, KPUMIHATLHA
8ION0BIOANbHICb, NPUHYUN RPOROPYIIHOCI, Ms2ap 008COeHH.

Relevance of the study. Criminal liability for illicit enrichment has undergone several
changes and additions since its introduction into the criminal legislation of Ukraine in 2011.
Among other problematic issues, the inconsistency between the principle of the presumption of
innocence and the criminal law prohibition of illicit enrichment has almost always been the cause
of such changes and related issues of debate. After all, by the Decision of the Constitutional Court
of Ukraine dated February 26, 2019 No. 1-r/2019 (hereinafter — Decision dated February 26,
2019) Art. 368-2 of the Criminal Code of Ukraine (hereinafter — CC of Ukraine) was recognized
as not in accordance with the Constitution of Ukraine (is unconstitutional). Among the key
arguments in favor of adopting such a Decision, the Court included: 1) non-compliance with the
requirement of legal certainty as a component of the constitutional principle of the rule of law; 2)
inconsistency with the constitutional principle of presumption of innocence; 3) inconsistency with
the constitutional prescription regarding the inadmissibility of bringing a person to justice for
refusing to testify or explain about himself, family members or close relatives. Soon the CC of
Ukraine was supplemented by Art. 368-5 "lllicit Enrichment" by Law of Ukraine No. 263-1X
dated October 31, 2019. This addition was supposed to be the result of eliminating the crucial
shortcomings of the previous edition of the norm of illicit enrichment. Despite this, in the
scientific community, the updated article is also subject to unfounded criticism for violating
constitutional principles, in particular, the principle of the presumption of innocence.

Recent publications review. In particular, such legal scholars as K. Zadoya,
D. Mykhaylenko, S. Pogrebnyak, M. Rubashchenko, and others were engaged in research on
the outlined topic. Despite the significant scientific achievements of scientists, the problematic
aspects of the implementation of the principle of presumption of innocence during the
application of criminal liability for illicit enrichment still do not lose their relevance.

The article’s objective is to study the domestic criminal law ban on illicit enrichment
in the context of clarifying its compliance with the principle of presumption of innocence.

Discussion. Adherence to the principle of presumption of innocence is an important
basis for the successful construction of a state that follows European values and ensures the
protection of fundamental rights and freedoms of participants and parties to criminal
proceedings. The principle is enshrined in the modern legislation of almost all democratic
countries of the world and acquires the characteristics of a complex legal phenomenon, which
contains several key points, each of which requires a detailed analysis.

The international consolidation of this principle is provided for in clause 1 of Art. 11 of
the General Declaration of the Rights of Man and Citizen, clause 2 of Art. 6 of the European
Convention on the Protection of Human Rights and Fundamental Freedoms, clause 2 of Art. 14
of the International Covenant on Civil and Political Rights and other international documents.
In the national legislation, it is provided for in Art. 62 of the Constitution of Ukraine, Art. 2 of
the CC of Ukraine, Art. 17 of the Criminal Procedure Code of Ukraine (hereinafter — CPC of
Ukraine) and other acts of legislation. According to Art. 62 of the Basic Law of Ukraine, "A
person is considered innocent of committing a crime and cannot be subjected to criminal
punishment until his guilt is proven in a legal manner and established by a court verdict. No
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one is obliged to prove his innocence in committing a crime. The accusation cannot be based
on evidence obtained illegally, as well as on assumptions. All doubts regarding the proven guilt
of a person are interpreted in his favor".

The principle of presumption of innocence is traditionally defined as one of the basic
democratic principles of criminal justice, which has an international character, is independent
and plays the role of a "protective mechanism" against illegal actions by the prosecution during
a criminal trial, as well as against illegal conviction [1, p. 163]. Consolidation of the obligation
to prove a person’s guilt on the state is related to the fact that the prosecution in cases of public
and private-public prosecution, due to its material, organizational and procedural (in particular,
pre-trial investigation) capabilities, is significantly stronger in forming the evidence base
compared to its opponent is the defense party. Thanks to this, the circumstances that it has to
prove are objectively more accessible for it [2, p. 14]. At the same time, the use of this kind of
opportunities and powers by the state in the person of the prosecutor, the head of the pre-trial
investigation body, the investigator, implies the obligation to comprehensively, fully and
impartially investigate and discover both those circumstances of the criminal proceedings that
expose, and those that acquit the suspect, the accused, as well as the circumstances mitigating
or aggravating his punishment (part 2, Article 9 of the CPC of Ukraine).

It is false to say that the accused’s refusal to provide evidence is nothing more than
confirmation of his guilt. The accused, thanks to the constitutional principle of presumption of
innocence, as well as part 2 of Art. 17 of the CPC of Ukraine is not obliged to provide evidence
of his innocence in the commission of a criminal offense at the request of the prosecution.
Rather, it is his right, which he should use at his own discretion. Another issue is that a person
who is innocent, has an appropriate evidentiary basis for this and is interested in closing the
criminal proceedings against him as soon as possible — in most cases will submit such evidence
to ensure a quick, full and impartial investigation and trial.

In order to identify all the problematic issues related to the criminal law prohibition of
illicit enrichment and the principle of presumption of innocence, it is necessary to first analyze
the previous version of the norm that provided for the specified act. The last time the
composition of illicit enrichment in part 1 of Art. 368-2 of the CC of Ukraine, before its
recognition as unconstitutional, was set forth in the following version by Law of Ukraine No.
198-VIII dated 12.02.2015: "Acquisition by a person authorized to perform the functions of the
state or local self-government into ownership of assets in a significant amount, the legality of
the grounds for the acquisition of which not supported by evidence, as well as her transfer of
such assets to any other person".

It should be noted that the addition of the rule on illicit enrichment to the CC of Ukraine
was the result of the implementation of the provisions of the United Nations Convention
against corruption from 2003, in Art. 20 of which it is determined that "subject to compliance
with its constitution and the fundamental principles of its legal system, each participating State
shall consider the possibility of taking such legislative and other measures as may be necessary
to recognize as a crime intentional illicit enrichment, that is, a significant increase in the assets
of a public official, which exceeds her legal income and which she cannot rationally justify."
During the development of the Convention, there were constant disputes regarding the conflict
of its provisions with the presumption of innocence. One side emphasized that the burden of
proof will be placed on the accused, the other — that the article on illicit enrichment does not
lead to such a shift. In the end, the parties agreed that the inclusion of this article is essential for
the effective prosecution of corruption crimes, and more than 45 countries that have
criminalized illicit enrichment are proof of that. Despite this, many countries still have not
done so, fearing that such a rule would conflict with their constitution in terms of the
presumption of innocence.

Such countries as Spain, Italy, the Netherlands, Norway, Sweden, and Finland, although
they ratified the United Nations Convention against corruption from 2003, implemented its
provisions sensu stricto. Arguing this by the fact that in the case of implementation sensu lato
there is a threat of violation of the principle of innocence and their legislation already has
sufficient and effective mechanisms to ensure the prosecution of persons for illicit enrichment.
In this regard, O. Dudorov notes that the contextual form that the criminal law rule on illicit
enrichment should have in the manner recommended by the United Nations Convention against
corruption (when a person, in order to avoid criminal liability, is entrusted with the duty to
explain the origin of the proper her property, and this obligation is included in the composition
of the crime), would contradict the constitutional prescriptions provided for in Art. Art. 62 and
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63 of the Constitution of Ukraine [3, p. 426].

A kind of pioneer in the criminalization of illicit enrichment is Argentina, which did it very
successfully back in 1964. Thus, analyzing recent years, according to Transparency International,
Argentina ranked 107th in the Corruption Perceptions Index (CPI) in 2014, and 96th in 2021 [4]. It
remains an open question whether such success is related to the fact that the provision on illicit
enrichment in Art. 268/2 of the CC of Argentina directly provides for the limitation of the principle
of the presumption of innocence: "The person who, in response to a legal demand, did not provide
justification for the origin of his substantial property enrichment or the enrichment that was used by
him for the purpose of covering up a false person, carried out during his stay in the public office and
in the period of up to two years after leaving the specified office" [5].

With each new edition of Art. 368-2 of the CC of Ukraine, the legislator tried as best as
possible to protect the disposition of the article from a direct indication in it of the obligation of
a person to rationally substantiate the origin of assets that are greater than the legal income that
he declared. But in practice, whatever the wording of Art. 368-2 of the CC of Ukraine, the
transfer of the burden of proof to the subject of the corruption offense has always taken place
to one degree or another, gradually changing the degree of its explicit nature from edition to
edition. The Constitutional Court of Ukraine in para. 3 p. 7 of the motivational part of the
Decision dated February 26, 2019, came to the conclusion that Art. 368-2 of the CC of Ukraine
contradicts part 1-3 of Art. 62 of the Constitution of Ukraine, i.e. the principle of presumption
of innocence. If the Constitutional Court of Ukraine did not provide specific arguments for its
position regarding the violation of Part 1, then with respect to part 2 in para. 5, paragraph 5 of
the motivational part of the Decision, the Court states that “the legislative definition of illicit
enrichment as a crime, provided that the prosecution does not fulfill its duty to collect evidence
of the legality of the reasons for the acquisition of assets by a person in a significant amount,
makes it possible to transfer this duty from the side of the prosecution (the state) on the side of
the defense (the suspect or the accused)" [6].

In a separate opinion, the judge of the Constitutional Court of Ukraine S. Holovaty
expressed his opposite view in this regard, "the wording of Art. 368-2 of the CC of Ukraine in
no way gives grounds for assuming that the suspect/accused (the defense) bears the burden of
proving his innocence or refuting the accusation’s arguments™ [7]. As K. Zadoya notes, the
Constitutional Court of Ukraine interpreted Art. 368-2 of the CC of Ukraine, significantly
deviating from the text of the criminal law and not motivating such a deviation in any way. The
author claims that in part 2 of Art. 62 of the Constitution of Ukraine refers to the
inadmissibility of imposing on a person the obligation to prove innocence in the commission of
a crime, but not the inadmissibility of imposing on a person the existence of certain
circumstances (facts) [8, p. 73]. Inconsistency of Art. 368-2 of the CC of Ukraine to part 3,
Art. 62 of the Constitution of Ukraine, which is also referred to in the Decision dated February
26, 2019, was that the provisions of Art. 368-2 of the CC of Ukraine are formulated in such a
way that doubts regarding the legality of the reasons for a person’s acquisition of assets in a
significant amount may not be interpreted in favor of this person and may be considered as
confirmation of his illicit enrichment (paragraph 11, item 5) [6].

The Constitutional Court of Ukraine, without any objective reasons, interpreted the relevant
provision in exactly this sense (formal, not substantive) without providing any convincing
argument. Since the actual content of the criminal law norm on illicit enrichment consists in its
application already after it is impossible to take preventive measures against the person committing
illegal acts related to the acquisition of property. Such property is already acquired. As K. Zadoya
rightly observes regarding the constitutionality of Art. 368-2 of the CC of Ukraine, "...such a
legislative provision is a challenge to the constitutional provisions on fundamental human rights, but
it cannot be considered unequivocally incompatible with part 3 of Art. 62 of the Constitution of
Ukraine in view of the reasoning given in Decision No. 1-r/2019" [8, p. 73].

According to Judge V. Kolisnyk of the Constitutional Court of Ukraine, "... the third
part of Article 62 of the Constitution of Ukraine contains an unambiguous imperative
requirement, according to which the accusation cannot be based on assumptions. That is, the
statement regarding the possibility of a "prosecution based on assumptions™ in itself is an
assumption only in view of the potential possibility of individual representatives of the
prosecution showing insufficient professional level and theoretical training during the
evaluation of evidence" [9].

In Part 6 point 7 of the decision of February 26, 2019, the Constitutional Court of
Ukraine made a caveat, which cannot be allowed, in the following legislative formulation of
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the composition of such a crime as illicit enrichment: to prove one’s innocence; grant the
prosecution the right to require the person to confirm with evidence the legality of the grounds
for his acquisition of assets; to make it possible to bring a person to criminal liability only on
the basis of the lack of confirmation by evidence of the legality of the grounds for his
acquisition of assets" [6]. It is necessary to analyze whether the addition of Article 368-5 of the
CC of Ukraine "Hlicit Enrichment"” by the Law of Ukraine No. 263-1X dated 31.10.2019 really
plays the role of an effective criminal-legal instrument for combating corruption in Ukraing,
and whether this happened not in opposition to, but in accordance with the above reservations.

The composition of a criminal offense under part 1 of Art. 368-5 of the CC of Ukraine
is "Acquisition by a person authorized to perform the functions of the state or local self-
government, assets, the value of which exceeds his legal income by more than six thousand
five hundred non-taxable minimum incomes of citizens". According to p. 2 of the notes to Art.
368-5 of the CC of Ukraine "The acquisition of assets should be understood as their acquisition
by a person authorized to perform the functions of the state or local self-government, as well as
the acquisition of assets by another natural or legal entity, if it is proven that such acquisition
was carried out on behalf of a person, authorized to perform the functions of the state or local
self-government, or that the person authorized to perform the functions of the state or local
self-government can directly or indirectly perform actions with respect to such assets that are
identical in content to the exercise of the right to dispose of them™ [10].

In the updated edition of the norm on illicit enrichment, the legislator applied the
construction "if proven”, again, without directly specifying by whom and in relation to what. It
is obvious that the prosecution meant persons authorized to perform the functions of the state
or local self-government. However, not everything is as clear as we would like, and the
scientific community has once again divided opinions on the existence of a violation or
limitation of the principle of the presumption of innocence.

To begin with, it is necessary to find out whether any limitation of the mentioned
principle is allowed at all, because it rightfully belongs to the fundamental rights and freedoms
of a person and is quite often assessed as an absolute right, that is, it does not provide for any
deviation or limitation. Well, judicial practice demonstrates another position, from which a
person in the process of realizing his fundamental rights and freedoms (often they are also the
principles of law) can observe a situation when these same rights come into conflict with the
rights or legitimate interests of other persons, whether even society or the state. Traditionally,
the presumption of innocence is considered in a narrow and broad sense. The narrow meaning
covers the well-known principle according to which, when a person is accused of committing a
crime, the burden of proof is on the prosecution, and the proof must be beyond a reasonable
doubt. And the broad meaning includes the fact that not only the treatment of a person whose
guilt in the establishment of a criminal offense has not been established by a guilty verdict of
the court should correspond to the treatment of an innocent person, but also the preliminary
investigation should be conducted, as far as possible, as if the accused is innocent [11, p. 64].

The practice of the European Court of Human Rights (hereinafter — ECHR) is
indicative, which contains several key decisions regarding the possibility of limiting the
principle of the presumption of innocence. Back in 2006, the European Commission
summarized the ECHR practice related to the presumption of innocence and singled out three
cases in which the prosecution does not always have the full burden of proof. We are talking
about: "strict liability offenses" (crimes for which strict liability is established) — the
prosecution must submit evidence to prove that the accused committed the act ("actus reus"),
but is not required to prove that his intention was aimed at such a result ("mens rea"); "offenses
where the burden of proof is reversed" (crimes where the burden of proof under certain
conditions is partially transferred to the accused) — the prosecution must prove that the accused
acted in a certain way, and in this case the latter must prove that his actions were carried out
absence of guilt; "when a confiscation order is made" (when confiscation of property is made)
are cases in which the case involves the recovery of assets at the expense of the accused or a
third party, where the burden of proof may be shifted due to the assumption that the relevant
assets are the proceeds of crime , in fact, which the asset owner must refute. The above-
described cases of shifting the burden of proof for their implementation should be provided for
by national legislation [12].

D. Mykhaylenko, analyzing the above three cases, agrees with the thesis that when
establishing responsibility for illicit enrichment, it is impossible to completely eliminate the
transfer of the burden of proof to the accused, and a compromise must be sought. In the
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opinion of the author, the introduction of the limitation of the principle of presumption of
innocence in relation to representatives of state and municipal authorities in order to combat
corruption and ensure national security in this area cannot be considered as a step towards
unfreedom, unfree criminal law in the security agreement [13, p. 572-573].

In particular, the ECHR in the case "Beldjoudi v. France" came to the conclusion that
such goals as the protection of public order and the prevention of crimes, despite their
limitation of human rights in accordance with the Convention on the Protection of Human
Rights and Fundamental Freedoms, are fully compatible with the same Convention (§ 70). And
if the state’s decision may violate the right enshrined in the Convention, it must be necessary in
a democratic society, that is, it must be supported by an urgent public need and, at the same
time, be proportional to the pursued goal (§ 74) [14].

One of the demonstrative examples of shifting the burden of proof when the individual
circumstances of the situation and the general public interest require it (in this case, the
inevitability of punishment for violating traffic rules) is the case "Joost Falk against the
Netherlands"”, which was considered by the ECHR. According to the case materials, liability
will be applied to the car owner if it is impossible to establish the person who drove the car and
committed the offense and at the same time the accused does not provide strong evidence that
another person was driving his car against his will [15].

The depth of limitation of the principle of presumption of innocence should not cause
concern, provided that such transfer of the burden was accompanied by the presence of the
accused in an opportunity to effectively defend himself, to provide evidence of his innocence
or to refute the facts incriminated against him. After all, we are not talking about restricting the
accused in his procedural rights during the criminal process or reducing the scope of the
fundamental rights and freedoms granted to him and the person. There is an interference within
the limits of the realization of this or that right, supported by exceptional social significance
and guaranteed by a number of other constitutional guarantees, which in their totality do not
deprive the accused of the legal opportunities granted to him.

Drawing parallels with the principle of presumption of innocence and the burden of
proof transferred to the accused, such burden should not be excessive and individual in relation
to the person. It is necessary to find a "fair balance™ between the requirements of the general
interests of society and the requirements for the protection of fundamental human rights, as
noted by the ECHR in the case "Gogitidze and Others v. Georgia" (§ 97) [16].

Otherwise, such a balance will not be achieved and the measures applied to the accused
person will not be appropriate to achieve a legitimate goal, namely to reduce the level of
corruption in the country, bring the guilty parties to justice and identify illegally acquired
property assets. The need to combat corruption is especially acute in countries with a high level
of its spread and latency, to which Ukraine belongs. Therefore, the specified balance will be
formed differently in each country. Depending on the general interest and the validity of the
legitimate goal, on the one hand, which are quite widely differentiated from country to country
(for example, the index of perception of corruption, society’s values), and on the other hand,
the relatively constant level of extraordinary importance of constitutional human rights,
including those that related to the principle of presumption of innocence.

In the recent case "Xhoxhaj v. Albania"”, which was considered by the ECHR, clearly
demonstrates a differential approach to understanding this very balance, which will be special in
its own way in each country. The essence of the case was that the judge of the Constitutional
Court of Albania tried to prove that the use of extraordinary measures during the judicial reform
was a violation of human rights. Also, the case assessed the process of checking the assets of civil
servants (judges and prosecutors) for unclear origins and the verification measures that can be
applied to such persons by specially authorized bodies to fight corruption in Albania. The ECHR
denied protection under Art. Art. 6, 8 of the Convention on the Protection of Human Rights and
Fundamental Freedoms to those who seek to abuse human rights in order to protect the status quo
of corruption. Thus, the Court notes that any interference with the right to respect for private life
will be considered "necessary in a democratic society” to achieve a legitimate aim if it
corresponds to a "pressing public need" and, in particular, if it is proportionate to the legitimate
aim and if the reasons given by the national authorities for his justification are "relevant and
sufficient" (§ 402). Under the circumstances prevailing in Albania, the reform of the justice
system, which provided for an extraordinary review of acting judges and prosecutors,
corresponded to an "urgent public need" (§ 404) [17].

Thus, the ECHR changed the constitutional balance in favor of measures to ensure
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integrity, thereby consolidating its position even in earlier cases, according to which the
restriction of fundamental human rights and freedoms can be allowed, provided that such depth
of restriction is proportionate to all necessary conditions (urgent public need, proportionality
legitimate purpose, fair balance, etc.).

On the basis of "preliminary conclusions™ about assets of unclear origin, the burden of
proof may be transferred to the official "in order to prove the opposite" (§ 347). If the official
does not prove the contrary, this will be enough to prohibit such a person from holding a
position in the public service for life. However, the transfer of the burden of proof is possible
only for the dismissal of the official, and not "within any criminal proceedings" (§ 243) [17].

Regarding Albania, the European Commission for Democracy through Law (Venice
Commission) in 2016, in its conclusion regarding the draft constitutional amendments on the
judiciary in the country, noted the following. Emergency measures to check judges and
prosecutors are not only justified, but necessary for Albania to protect the country from the
scourge of corruption, which, if not addressed, could completely destroy its judicial system
(§ 52) [18]. A similar conclusion was reached regarding granting the council of international
experts the right to promise the selection of judges in Ukraine. The Commission believes that
the situation in Ukraine justifies and requires exceptional measures. Therefore, certain
deviations from the general rules regarding courts and judges appear acceptable (§ 34) [19].
We are talking about an exceptional situation, when corruption is one of the main problems of
society in the country, and the judicial system has been considered weak, politicized and
corrupt for many years.

Speaking about the need to find a kind of compromise between the observance of the
principle of the presumption of innocence and the effective implementation of the criminal law
prohibition of illicit enrichment, the proportionality test is widely used in scientific circles when
solving questions of the constitutionality of certain provisions of the CC of Ukraine, as well as to
find out whether they were applied by the authorities restrictions on a person are proportionate to the
legitimate purpose of such application. The main components considered in this test are the
legitimacy of the goal, the necessity and appropriateness of the restrictive measures.

Conducting a study of the proportionality test in the context of a violation of the principle
of the presumption of innocence under the application of criminal liability for illicit enrichment,
D. Mykhaylenko in his research summarizes that according to the results of the test and taking
into account the practice of the ECHR, the limitation of the principle of the presumption of
innocence by shifting the burden of proof by the norm of illicit enrichment for the purpose of
combating corruption does not contradict Article 2. 6 of the Convention on the Protection of
Human Rights and Fundamental Freedoms and is consistent with the provisions of Art. 62 of the
Constitution of Ukraine and Art. 17 of the CPC of Ukraine, but is proportionate in view of the
goal achieved by the action of this measure. To the conditions of such compliance, the author
includes preliminary proof by the state of a significant increase in the assets of the subject of the
corruption crime and the inconsistency of such an increase with his declared legal income when
criminal liability for illicit enrichment is established [13, p. 591; 20, p. 383—384].

According to the scientist, putting the burden of proof on the defense side in a situation
with illicit enrichment, as it is understood by the United Nations Convention against Corruption
of 2003, is not only appropriate, but also fair. Especially given that the events related to the
increase of property assets are completely or to a large extent under the control of the accused, or
at least with his participation, and he has an objective opportunity to confirm the legality of the
origin of such assets in a fairly simple way. That is, reasonable confirmation of the circumstances
regarding the legality of the origin of assets for the accused persons is objectively and clearly
more accessible to them than to the prosecution. Therefore, in a criminal trial, a much stronger
party for proving the specified circumstance is the defense party, which retains the opportunity to
effectively defend itself by refuting the presumed fact — the illegality of the origin of assets in
case of their inconsistency with established sources of income [13, p. 586].

S. Pogrebnyak, analyzing the principle of proportionality as a general principle of law,
point out that the unwavering provision of human rights and the establishment of the rule of
law depends on the establishment of a fair balance, which consists in the consistent and
conscientious application of the principle of proportionality, judicial review of acts for their
appropriateness and necessity [21, p. 44].

At the same time, the application of the proportionality test to limit the principle of
presumption of innocence in different countries will have different results, depending on the
level of corruption of the country, the depth of the applied restriction measures and the urgent
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public need. It is obvious that in Ukraine, where corruption is a long-standing social need, the
depth of restriction of this principle will be completely different than in countries such as
Germany or Finland, which invariably belong to the leaders according to the Corruption
Perception Index, which cannot be said about Ukraine, which in 2021 took 122-nd place out of
180 countries in the world [4].

Returning to the analyzed Decision of February 26, 2019, the Constitutional Court of
Ukraine clearly demonstrated in it the impossibility of redistributing the burden of proof under
any circumstances. Actual article 368-5 of the CC of Ukraine is constructed in such a way that
from the content of its disposition, it does not directly follow the obligation of a person to
substantiate the discrepancy between his legal and actual income, the construction "if proven™
is used. Nevertheless, during the evidence, the defense must put forward a substantiated
version of the receipt of one or another type of assets, as opposed to the version of the
prosecution. If the accused is not able to do this, the version of the prosecutor about the illegal
acquisition of assets will appear even more convincing in order for the court to pass a verdict
against the accused person as a result of a full and impartial trial. The described situation can
be considered a deviation from the current rule regarding the burden of proof in criminal
proceedings. Despite this, such limitation of the principle of presumption of innocence does not
encroach on the very essence of the said right, is proportional to the purpose of applying such a
limitation and corresponds to a fair balance between anti-corruption and the depth of limitation
of the right not to prove one’s innocence.

Also, it is quite difficult for the prosecution to fully establish the entire range of legal
income of a public official, while it is much easier for the latter to confirm the legality of the
origin of significant property assets that do not correspond to her legal income. Therefore,
despite a significant advantage in organizational and procedural capabilities of the state, in
cases of investigation of illicit enrichment, this advantage does not seem to be so significant.
Taking into account the recent decisions of the ECHR, the high level of latency of corruption
offenses, the important social importance of the fight against corruption in Ukraine and the
observance of a fair balance in the process of proof, it is permissible to partially place the
burden of proof of facts of criminal legal significance on the side of the defense. Not to
mention that sometimes the accused finds himself in a particularly advantageous position for
him, hiding behind the presumption of innocence and taking advantage of the significant
difficulty in proving legal facts by the prosecution, and sometimes even the fact that the
presumption of innocence is not rebuttable. Any interference with the specified principle must
be accompanied by established limits, which must take into account the limits of procedural
equality between the parties and in no case limit the right to effective defense of the accused
and refutation of the existence of the facts incriminating him.

Thus, the form in which the provision on illicit enrichment is currently established in
Art. 368-5 of the CC of Ukraine, does not violate the principle of presumption of innocence. A
slight transfer of the burden of proof to the person to prove his innocence, only after the
prosecution has provided sufficient evidence regarding the presence of illegally acquired assets in
his possession, is not his duty, and in case of failure to provide the relevant evidence, is not a
reason to find him guilty of committing a corruption offense. After all, first the investigator or
prosecutor must prove the presence of unsubstantiated property assets of a person that do not
correspond to his declared income. And only then, within the framework of procedural equality,
the accused, using his opportunities, provides evidence of innocence. Therefore, the goal set for
the probable restriction of the principle of presumption of innocence by applying criminal
liability for illicit enrichment is legitimate, and the measures used in this case contribute to the
solution of one of the most painful problems of Ukrainian society — the fight against corruption.

Conclusions. Summarizing the above, it can be concluded that the current criminal law
ban on illicit enrichment is consistent with the principle of presumption of innocence. Shifting
the burden of proof to the accused person does not violate or contradict its observance, but is a
fully justified limitation of it, which is connected with public necessity, a high level of
corruption and is proportionate in view of the goal achieved by it. We are talking about the
protection of social relations, without which a democratic and legal state is impossible, the
effective implementation of the mechanism of applying responsibility to persons who commit
corruption offenses and effective countermeasures against their manifestations. Numerous
decisions of the ECHR show that the mentioned approach is gradually becoming more and
more established, especially in those countries where internal circumstances related to the fight
against corruption require it.
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Undoubtedly, the study of Article 368-5 of the CC "lllicit Enrichment"” in terms of its
alignment with the principle of presumption of innocence and other fundamental principles of
law has a great perspective for further scientific research in this matter. Especially, taking into
account the significant scope of these rights and their exceptional importance for observing the
rights and freedoms of the suspect or the accused.
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ABSTRACT

The presumption of innocence is one of the most important guarantees of respect for the rights of
the suspect and the accused in the criminal process. The article examines the domestic criminal law ban
on illicit enrichment, as well as the previous version of the norm, in the context of clarifying its
compliance with the principle of the presumption of innocence. It is substantiated that Article 368-5
"llicit Enrichment" of the Criminal Code of Ukraine, which replaced the previous unconstitutional
edition, is consistent with the principle of presumption of innocence.

A peculiar limitation of the specified principle, by proportionally shifting the burden of proof to
the accused person, does not violate its essence and scope, and is a fully justified limitation of it, which is
connected with a legitimate goal, social necessity, a high level of corruption and is proportional in view of
the goal, which is achieved through this.

Keywords: illicit enrichment, principle of presumption of innocence, criminal liability, principle
of proportionality, burden of proof.
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cepi MOXKYTh TpaHCHOPMYBATHCh, 10 00YMOBHUTH MEBHI 3MiHH Yy Mepelniky Horo ¢yHkuiit. Bigmosinxa
3MiHa (QyHKUiH BigoOpaxkae iX IMHAMIKy, TOOTO 3MiHA HampPSMKIB isUTBHOCTI Cy0’€KTa BIaJHUX
MOBHOBaXXEHb y cepi Mirpamii BUKIMKAE 3MiHy OCHOBHHX (YHKIIH HOro YNpaBIiHCBHKOI MisTIBHOCTI.
Iinkpecneno, mo ¢ynkuii JMC Ykpaian, 30kpema Ti, [0 CIIPSIMOBaHi Ha MPOTHUIIIO aAMIiHICTPaTUBHUM
MPaBOIOPYIICHHIM iHO3eMIIB B YKpaiHi 3HaXo[iaThca y (a3i TpaHchopmamii, 0 0OYMOBIIOETHCS SIK
BHYTpimHIMHE (KOpOTKHH TepMiH Bix ctBopeHHs JIMC VYkpaiHu sk BHIy IepikaBHOI ciryxOu) Tak i
30BHIIIHIMU (aKTopamMu (PO3BUTOK i OHOBJECHHS NOKTPUHHU aIMiHICTPaTUBHOTO IpaBa), B TOMY YHCIi
nispHicT JIMC sk cy0’ekTa mpoTuAil BUMHEHHIO agMiHICTPATHUBHUX NPaBONOPYIICHb iHO3EMISIMU B
YMOBAaXx BBEICHHS PABOBOTO PEKUMY BOEHHOTO CTaHY.

AxkuenroBano ysary, mo ¢yaknii JMC VYkpaiHu Mo)XKHA BBaKaTH Pi3HOBHIOM YIPaBIiHCHKUX
(¢yHKIIH opraHiB BHKOHABYOI BIAAM, HampsMKaMu (BHamu) 11 BHYTPINIHBOI Ta 30BHINIHBO
OpraHizaIifHol aqMiHICTPATHBHOI IisSUIBHOCTI, CIIPSIMOBAaHMMH Ha CHPHSHHS (JOpMyBaHHIO Ta pealizalilo
JieprKaBHOI TOJITHKHY B cepax mirpanii (iMMirparii ta emirpamnii), y TOMy 9uCIi IPOTHIIT HelleraabHIH
(He3akOHHIN) Mirparii, rpoMaasHCTBa, peectpamii (Gi3MYHUX 0ci0, ODKCHIIB Ta IHIIMX BU3HAYCHUX
3aKOHOJJABCTBOM KaTeropii MirpaHTiB.

Busnaueno, mo ¢ynkuii AMC VYkpainu BiamoBinHo no ananmizy [lomoxenHs npo [epxaBHy
Mirpauiiiny cnyx0y VYkpaiHu, 30KkpemMa, MOXHa KiIacu(iKyBaTd Ha LiTbOBI Ta OpraHi3alliiiHi.
3amponoHOBaHO, BUXOIMYM 13 3aBmaHb moknaneHnx Ha JIMC VYkpaiHu, BUIUIMTH Taki CHeLiaJIbHI
¢hyHKUIT mo10 npoTuaii:1) 3ano0iKHa, IO CTOCYETHC MPOQIIAKTHKY 1 TPUIHHEHHS aJAMIHICTPaTHBHHUX
MirpamiiHuX HpPaBOIOPYIICHb Ta BiABEpHEHHS iX HETaTHBHUX HACIIJKIB; 2) 3aXWCHA, CIIPSIMOBaHa Ha
3aTpUMaHHs 1 HepeOyBaHHs y CIeNiaIbHUX yCTaHOBaX iHO3eMINB (0ci0 6e3 rpoMaasHCTBa), IKi BYMHIIH
aIMIHICTpaTHBHI MirpauiiiHi npaBomopymeHHs; 3) 3a0e3medyBayibHa, HaliJeHa Ha peaizaliio
BUKOHAHHS PillleHb MO0 iHO3eMIIB (0ci0 6e3 rpoMaisHCTBa), SIKi BANHIWIN aMiHICTpaTHBHI Mirpamniiiai
HPaBONOPYILICHHS.

Knrwuoei cnosa: ¢yuxyii, [lepowcasna miepayitina cayocda, iHO3emyi, aoMiHiCmpamugHi
NpAsoNopyuleHHs, Hele2aibHa Miepayis, Micpayitine 3aKoOHO0A8CME0, NPOMUJIs.

Relevance of the study. The State Migration Service of Ukraine is the leading subject
of the implementation of state policy in the areas of migration (immigration and emigration),
including combating illegal (illegal) migration, authorized to perform a significant number of
tasks, and the implementation of functions, the proper performance of which is associated with
the use of effective and efficient means of influencing both foreigners and citizens of Ukraine
who invite or receive them, and directly to employees of the migration service. In turn, the
functions of the State Migration Service require their own definition, classification and detailed
description of their content.

Recent publications review. The works of many leading domestic scientists
V. Averyanov, M. Anufriev, O. Bandurka, and D. Bachrach are devoted to the theoretical and
practical problematic aspects of the activity of the State Migration Service in Ukraing,
including the improvement of legal regulation in the field of migration, Yu. Bytyaka,
I. Golosnichenko, D. Holoborodko, E. Dodina, R. Kalyuzhny, L. Koval, V. Kolpakova,
A. Komzyuk, E. Kubko, V. Malinovsky, T. Minky, V. Petkova, V. Opryshko, O. Ostapenko,
O. Ryabchenko, O. Skakun, O. Yarmysha and others., however, in view of the above, the topic
remains understudied legal analysis of the functions of the State Migration Service as a subject
of combating the commission of administrative offenses by foreigners.

The article’s objective is to analyze the functions of the State Migration Service of
Ukraine as a subject of combating the commission of administrative offenses by foreigners

Discussion. According to the large explanatory dictionary of the modern Ukrainian
language, "function" is understood in several meanings: 1) a phenomenon that depends on
another phenomenon, is a form of its detection and changes according to its changes; 2) the
work of someone, something, duty, sphere of activity of someone, something [1, p. 1335].

In management theory and administrative law, management functions are perceived as
the most elaborated management factors, static categories that are reflected in normative legal
acts. Although there is also an opinion about the mobility (dynamism) of this category.

We believe that management functions are characterized by dualism — along with their
static character, they are characterized by dynamics. Our conviction is reinforced by the fact
that in the process of public regulation of the migration sphere, the tasks, purpose of activity
and competence of subjects of power in this sphere may transform, which will cause certain
changes in the list of its functions. The corresponding change in functions reflects their
dynamics, i.e., a change in the direction of the subject of authority in the field of migration
causes a change in the main functions of his management activity.

In administrative and legal science, there is a widespread opinion that the functions of
management (administration) play a key role in the formation of organizational structures of
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the management system, since the organizational structure of management acts as a social
system. In turn, the functions reflect the administrative manifestation of the activity of the
subject of power. The corresponding functions have a diverse orientation, but serve to achieve
a common goal, a managerial effect (result).

In this aspect, S. Honcharuk defines management functions as the main directions of
management activity that express its content, its specialized types [2, p. 25]. In turn, by such
functions, O. Ryabchenko understands the leading areas of activity of state authorities and the
legal means (responsibilities and powers) used by them to achieve the goal of functioning. At
the same time, each function as a certain type of activity of state authorities is characterized by
independence, uniformity, and repeatability [3, p. 42].

V. Averyanov rightly emphasized that the functions of executive bodies are relatively
independent and qualitatively homogeneous components of the activities of these bodies,
which are characterized by target orientation [4, p. 262]. So, one can agree with the unifying
opinion that management functions reflect certain components of activity, its conditional
directions.

As for the classification of management functions, it should be noted that the
demarcation of functions according to one or another criterion largely depends on their
understanding. Below we will dwell on the positions of individual scientists. V. Averyanov and
V. Malinovsky suggests distinguishing between the following types of management functions:
a) general or basic functions; b) special or specialized functions that reflect the specifics of a
specific management entity or managed object; c) auxiliary or service functions that support
the performance of general and special functions [5, p. 148]. At the same time, relying on the
criterion of compliance with the assignment of the management function, O. Bandurka
proposes to distinguish among them target and organizational ones [6, p. 20].

On the basis of the above, it should be stated that there are different approaches to the
classification of managerial functions. At the same time, in the theory of administrative law,
the division of relevant functions into: a) general functions should be recognized as the most
widespread and simple; b) special functions (reflecting the specifics of a specific management
entity or managed object) [7, p. 263].

It is safe to say that the functions of the State Migration Service of Ukraine, in particular
those aimed at combating administrative offenses by foreigners in Ukraine, are in a phase of
transformation, which is determined by both internal (the short period of existence of the
Security Service of Ukraine as a type of public service) and external factors (development and
renewal of the doctrine of administrative law).

The adoption of a number of normative sources and the availability of draft laws aimed
at the further development of the State Migration Service of Ukraine as a modern state
institution of the European model should contribute to the transformation of the functions of
this service.

In general, the functions of the State Migration Service of Ukraine can be considered a
variety of management functions of executive authorities, directions (types) of its internal and
external organizational administrative activity. Such functions are aimed at promoting the
formation and implementation of state policy in the areas of migration (immigration and
emigration), including combating illegal (illegal) migration, citizenship, registration of natural
persons, refugees and other legally defined categories of migrants.

Based on the tasks of the State Migration Service of Ukraine, which are enshrined in the
Regulations on the State Migration Service of Ukraine, in particular, it is possible to talk about
the division of their functions into target (chapter 4) and organizational (Cchapter 5) [8].

Among others, in our opinion, it is important to single out the function of the Ministry
of Internal Affairs of Ukraine regarding the implementation of measures to prevent and counter
illegal (illegal) migration, other violations of migration legislation (chapter 4, paragraph 31), as
well as the implementation of state control over compliance with legislation in the areas of
migration (immigration and emigration), including combating illegal (illegal) migration,
citizenship, refugees and other legally defined categories of migrants in cases provided for by
law, bringing violators to administrative responsibility (Chapter 4, item 33) [8].

With regard to the special functions of the State Migration Service of Ukraine in
combating administrative offenses by foreigners, we consider it expedient to clarify their list.
Based on the tasks assigned to the Internal State Migration Service of Ukraine, we propose to
highlight the following special countermeasure functions:

1) Preventive, which refers to the prevention and termination of administrative
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migration offenses and averting their negative consequences;

2) Protective, aimed at the detention and stay in special institutions of foreigners
(stateless persons) who have committed administrative migration offenses;

3) Enforcement, aimed at the implementation of decisions regarding foreigners
(stateless persons) who have committed administrative migration offenses.

In view of the authority of the State Migration Service of Ukraine as a subject of
combating administrative offenses, the above-mentioned functions can be characterized as
follows: preventive function — in their administrative activities to ensure the protection of
public order and public safety, employees of the Security Service of Ukraine have the right to
demand from citizens and officials who violate the established management procedure in the
field of migration, termination of offenses and actions that prevent the exercise of the powers
of the State Security Service of Ukraine, and in case of non-fulfillment of the specified
requirements, take coercive measures; check foreigners’ identity documents, as well as other
documents necessary to clarify the issue of compliance with the rules of stay in Ukraine, draw
up protocols on administrative offenses, carry out personal inspection, inspection of things,
seizure of things and documents, use other provisions provided by law measures to ensure
proceedings in cases of administrative offenses; in the cases stipulated by the Code of Ukraine
on Administrative Offenses, to impose administrative fines; to conduct filming and
photography, sound recording as auxiliary means of preventing illegal actions and uncovering
offenses; carry out photography, sound recording, film and video recording, fingerprinting of
persons detained for violating the rules of stay in Ukraine; protective function — the State
Security Service of Ukraine ensures the temporary detention of foreigners (stateless persons) in
special institutions until the completion of preparation for their administrative deportation;
enforcement function — within its competence, the State Security Service of Ukraine carries out
administrative fines, as well as court decisions (on forced deportation from Ukraine) made in
accordance with the procedure established by law.

Therefore, the State Migration Service of Ukraine, as a subject of authority, opposes
administrative offenses by foreigners. The functions assigned to the service are relevant taking
into account the geographical location of Ukraine, which often acts as a transit state for illegal
migrants to the states of the European Union. Certain regions also deserve increased attention,
especially in the border areas, where the influx of foreigners, and therefore the statistics of their
committing administrative offenses, is significantly higher than in other regions of Ukraine,
which are not so attractive for their stay.

We agree with the opinion of S. Tishchenkova that the growing scale of international,
especially illegal, migration has objectively led to the actualization of the issue of
strengthening the role of the state in regulating its processes. Each country has the right to
independently determine the directions and goals of migration policy. But the state apparatus,
whose task is to settle this issue, quite often turns out to be insufficiently mobile [9, p. 104].
Based on the above, it is important to conduct a timely legal analysis of the problems of the
activity of the State Migration Service, as a subject of counteraction to the commission of
administrative offenses by foreigners, which inhibit the implementation of functions in the
specified area, and the proper operational regulatory and legal regulation by the authorized
subjects of the legislative initiative of certain changes for the effective operation of the State
Migration Service in the specified field.

Note that while performing administrative functions, the State Police of Ukraine must
stop administrative offenses regarding the rules of stay in Ukraine and transit passage through
the territory of Ukraine of foreigners and stateless persons and carry out proceedings against
them; to ensure, within the limits of their competence, measures to prevent and counteract
illegal (illegal) migration, other violations of migration legislation, control compliance by
citizens and officials with the rules of the passport system, entry, exit, stay in Ukraine and
transit through its territory by foreign citizens established by law and stateless persons.

According to the indicators of the activity of the State Migration Service for 9 months
of 2022, it was brought to administrative responsibility under Part 1 of Art. 203 Code of
Ukraine on Administrative Offenses — 8516 people. Violators of the migration legislation were
fined according to the protocols of the State Migration Service — UAH 2,386,7630. 4,138
illegal migrants were identified, of which 3,237 were men and 901 were women. A decision
was made on the detained illegal migrants: on the forced return of 3,895 people; about the
forced deportation of 172 people; about banning entry to Ukraine — 379 people. A decision was
made regarding the detained illegal migrants by the territorial body of the State Migration
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Service to place 170 people at the point of temporary stay of foreigners and stateless persons
illegally staying in Ukraine — 170 people.

It is worth noting that in connection with the full-scale military invasion of the Russian
Federation on the territory of Ukraine, it is difficult to collect statistical information on the
results of the activities of the territorial bodies of the State Migration Service in certain regions
of Ukraine in the temporarily occupied parts of the territories of Donetsk, Zaporizhzhia,
Luhansk, and Kherson regions [10].

Violations by foreigners and stateless persons of the rules of stay in Ukraine and transit
through the territory of Ukraine, as well as violations by citizens and officials of enterprises,
institutions and organizations that invite or receive foreigners and stateless persons, are quite
widespread, and countering these negative phenomena requires from the bodies and territorial
divisions of the State Migration Service of Ukraine, the application of various measures.

Conclusions. Summing up, let’s emphasize that the State Migration Service is an
important subject of the authorities’ powers to combat administrative offenses by foreigners in
Ukraine. The activity of this body is aimed at preventing and countering illegal (illegal)
migration and other violations of migration legislation. Officials of the State Migration Service
of Ukraine are empowered to apply administrative coercion to foreigners who violate domestic
administrative migration legislation. The functions of combating administrative offenses of
foreigners and stateless persons in Ukraine are not sufficiently covered in the legislation and do
not take into account the specifics of the activity of the i State Migration Service of Ukraine n
the conditions of the introduction of the legal regime of martial law. A clear definition of the
understanding and implementation of functions is the key to the effective activity of the State
Migration Service of Ukraine as a subject of combating the commission of administrative
offenses by foreigners.
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ABSTRACT

The article analyzes the functions of the State Migration Service of Ukraine as a subject of
countermeasures against the commission of administrative offenses by foreigners. It is emphasized that
management functions are characterized by dualism — along with their static nature, they are characterized
by dynamics, that in the process of public regulation in the field of migration, the tasks, the purpose of
activity and the competence of subjects of authority in this field may transform, which will cause certain
changes in the list its functions. The corresponding change in functions reflects their dynamics, i.e., a
change in the direction of the subject of authority in the field of migration causes a change in the main
functions of his management activity. It is emphasized that the functions of the State Migration Service of
Ukraine, in particular those aimed at combating administrative offenses of foreigners in Ukraine, are in a
phase of transformation, which is determined by both internal (a short period of time since the creation of
the State Migration Service of Ukraine as a type of public service) and external factors (the development
and renewal of the doctrine of administrative rights), including the activity of the State Migration Service
as a subject of counteraction to the commission of administrative offenses by foreigners in the conditions
of the introduction of the legal regime of martial law.

Keywords: functions, State Migration Service, foreigners, administrative offenses, illegal
migration, migration legislation, countermeasures.
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JlocnikeHO TIMTaHHS HOPMATUBHOTO BPETYJIIOBAaHHS NPOQITAKTUKH JOMAIIHBOIO HACHIBCTBA B
VYkpaini. Haronomeno Ha ToMmy, II0 Ha ChOTOJHI 3aKOHOJABELb PETEIbHO MPOMHUCAB yci HEoOXimHi
IHCTPYMEHTH TPOTHIIl JAOMAaIIHBOTO HACWIBCTBA. [IpW IbOMy Ha TepIIWil IJIaH BHXOAUTH NUTAHHS
npodLTaKTHIHOI TisTIBHOCTI B OCHIDKYBaHIH mpobnemaTnii. Po3rsHyTo cy6’ekTiB y cdepi nmpoTumii
JOMaIIHBOMY HacCHJIbCTBY. lle yrmoBHOBakeHI NepikaBor0 CyO’€KTH NMPOQUIAKTUKHM agMiHICTPATHBHHX
MPaBOIIOPYIIEHB, Ki PeaTi30BYIOTh MPOQUIAKTHYHY TisUIBHICTE Y 3a3HaueHil cdepi 3a TOMOMOT 00 TaKUX
METO/IB, SIK IPUMYC, 30X04YCHHS Ta EPEKOHAHHS.

Haronomeno Ha akTyanbHOCTI MpoOIeMaTHKH NPOQITAKTHKU JOMAIIHBOTO HACHIIBCTBA. AJDKE
MAaro4YH yCi MOKJIMBI IHCTPYMEHTH OO0 3aMI00iraHHs Ta MPOTUIIT IbOMY BKpail HEraTHBHOMY SIBHILLY, L€
H Joci cepen HaceleHHS MOOYTye JyMKa CTOCOBHO TOTO, IO JIOMAIIHE HACHJIBCTBO € HOPMOIO, a
3BEepTaTUCS OTEPIIUIIM BiJl JOMAIIHBOI0 HACHILCTBA TI0 JOIIOMOTOY, K IIPaBUIJIO, COPOMHO Ta HiSIKOBO.

3po6iIeHO BHCHOBOK, IO HACTYIIHUM KPOKOM JIep)KaBH y HANpsIMKy NPOTHAII Ta 3amo0iraHHIO
JIOMAaIIHEOMY HAaCHJIBCTBY Ma€ OyTH CTBOPEHHS HOPMATHBHO 3aKpIIUICHOTO KOMIUIEKCY NMPO(iTaKTHIHIX
3aXoliB y 3a3HaueHid cdepi, 32 JONOMOTOI0 SKOTO, MOCIIIOBHO, CHJIAMH JIEp’KaBHUX Ta TPOMAJICHKUX
IHCTHUTYIIH po6iieMa JOMaIIHEOTO HACHIIECTBA B YKpaiHi cTaHe He TAKOO IOIINPEHOIO.

Knwwuoei cnosa: npogirakmuxa npagonopyuienb, OOMAWHE HACUTLCNBO, NPOPIIAKMUYHA
OisANbHICIb, NPESEHMUBHA OIATbHICTIb, NONEPEOHCEHHS DOMAUHBLOLO HACUTLCNEA.

Relevance of the study. Prevention of domestic violence is a system of measures
carried out by executive authorities, local self-government bodies, enterprises, institutions, and
organizations, as well as citizens of Ukraine, foreigners, and stateless persons who are in
Ukraine on legal grounds and aimed at raising the level of public awareness regarding the
forms, causes and consequences of domestic violence, the formation of an intolerant attitude
towards a violent pattern of behavior in private relationships, a caring attitude towards the
affected persons, first of all towards the affected children, the eradication of discriminatory
ideas about the social roles and responsibilities of women and men, as well as any customs and
traditions based on them. Combating domestic violence is a system of measures carried out by
executive authorities, local self-government bodies, enterprises, institutions, and organizations,
as well as citizens of Ukraine, foreigners, and stateless persons who are in Ukraine on legal
grounds, and aimed at stopping domestic violence, providing assistance and protection to the
victim, compensation for the damage caused to him, as well as proper investigation of cases of
domestic violence, prosecution of offenders and change of their behavior [2-4].

Moreover, the state has now created all the necessary mechanisms to counter this
negative phenomenon, and a comprehensive approach to the problem of countering domestic
violence has been regulated at the regulatory level. Namely, in 2018, the Law of Ukraine "On
the prevention and counteraction of domestic violence™ came into force, which defined the
organizational and legal principles of prevention and counteraction of domestic violence
(2018), the main directions of implementation of state policy in the field of prevention and
counteraction of domestic violence, aimed at protecting the rights and interests of the victims
of such violence. In the same year, on August 22, the Cabinet of Ministers of Ukraine adopted
Resolution No. 658 "On the approval of the Procedure for the interaction of entities
implementing measures in the field of prevention and counteraction of domestic violence and
violence based on the article" (2018). On August 1, 2018, the Ministry of Internal Affairs
issued Order No. 654 "On approval of the procedure for issuing an urgent restraining order
against the offender by authorized units of the National Police of Ukraine™ (2018), and on
March 13, 2019, Order "On approval of the Procedure for assessing the risks of domestic
violence" (2019). In turn, on April 21, 2021, by order of the Cabinet of Ministers of Ukraine, a
plan of urgent measures to prevent and counter domestic violence, and gender-based violence,
and protect the rights of victims of such violence was approved (2021) [1-5].

We should note that separate relevance and the criminological activities of various
subjects, primarily the National Police, play a role within the framework of state policy in the
field of fighting crime.

The main goal of the reform of the Ministry of Internal Affairs system was declared to
be the transformation of the police as a single service center for close cooperation and
interaction with the population, territorial communities, and public associations based on
partnership and aimed at meeting their needs. Its activities are guided by the principle of the
rule of law, according to which a person, his rights and freedoms are recognized as the highest
values and determine the content and direction most often turn to for help and for protection,
therefore, the ability to respond correctly to the appeal of the functioning of the state. It should
be noted that citizens often turn to the police directly for help and the purpose of protection, so
the ability to correctly respond to appeals, skillfully and correctly communicate with various
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segments of the population, in particular children, avoid conflict situations, etc. are important
skills of a modern police officer. Special attention is needed for families that are the least
protected, depend on the welfare of one of the spouses, often cannot independently seek the
necessary help, and lack the knowledge and skills to protect their rights. Also, in the conditions
of the crisis, the social and economic problems of the society become more acute, which leads
to an increase in cases in the field of countermeasures and prevention of domestic violence.

In today’s conditions, it is possible to say that the state is doing everything possible to
help those who need it and turn to the relevant authorities. However, it is advisable to pay
attention to the fact that even today, usually only a small part of the victims apply for help. And
the reasons usually lie in a certain cult of silence — victims do not talk about violence due to
fear of revenge from the offender and stigmatization in society. In addition, many people
simply do not know what to do in cases of domestic violence, or where to go, in other words,
they have a low level of awareness about possible help.

Recent publications review. We also need to note that according to O. Yunin state
policy in the field of fighting crime is one of the most important areas of state activity in
general. After all, it is axiomatic to say that the well-being of the population and the level of
trust in state authorities depend on the level and state of crime in the state. In addition, a
person, his life and health, honor and dignity, inviolability, and security are recognized as the
highest social value in Ukraine. Human rights and freedoms and their guarantees determine the
content and orientation of the state. The state is responsible to the people for its activities.

At the same time, despite all the steps taken by the state to overcome the problem of
domestic violence, it remains widespread, and in today’s realities, the issue of preventing
domestic violence is gaining relevance, because it is an undeniable fact that any social problem
is better and more effective to prevent than deal with its consequences. Moreover, the
prevention of administrative offenses and the elimination of the causes and conditions that
contribute to their commission is one of the primary tasks of any democratic state [14].

The research paper’s objective. Taking into account everything stated, the purpose of
the submitted article is a detailed study and definition of the concept and content of preventive
activities carried out by state and public institutions in the field of combating domestic
violence.

Discussion. Taking into account the logic of the scientific research, we consider it
expedient to start with an analysis of the terminology, namely to determine what is meant by
the term "domestic violence" and "preventive activity".

Domestic violence, on the other hand, is an act of deliberate intimidation, physical
assault, beating, sexual assault, or any other inappropriate behavior by one partner toward
another. Undoubtedly, the problem of domestic violence is extremely important for society and
the state, primarily because the family is the foundation of society and should be under the
special protection of the state. Violence and cruelty in the family not only destroy harmony and
harmony in it but also act as one of the prerequisites for crime in society in general. That is
why it is quite logical and quite appropriate that the lawmaker has defined in detail all the
terms of this category in the law of Ukraine "On Prevention and Combating Domestic
Violence" [1-5]. Thus, the term "domestic violence™ is interpreted as acts (actions or inactions)
of physical, sexual, psychological, and economic violence committed in the family or within
the limits of the place of residence or between former or current spouses, or between other
persons who jointly live (have lived) in the same family, but are not (have not been) in a family
relationship or married to each other, regardless of whether the person who committed
domestic violence lives (has lived) in the same place as the victim, as well as threats, to
commit these acts. It distinguishes four types of domestic violence [11, 13, 14]:

1) Psychological — a home form of violence, which includes verbal insults, threats,
including against third parties, humiliation, harassment, intimidation, other actions aimed at
limiting the will of a person, control in the reproductive sphere, if such actions or inaction
caused the victim to fear for his safety or the safety of third parties, caused emotional
insecurity, inability to protect oneself or harm a person’s mental health;

2) Economic — a form of domestic violence, which includes slapping, kicking, pushing,
pinching, whipping, and biting, as well as illegal deprivation of liberty, beating, biting,
inflicting physical injuries of varying degrees of severity, leaving in danger, not providing
assistance to a person who is in in a life-threatening condition, causing death, committing other
crimes of a violent nature;

3) Physical — a form of domestic violence, which includes intentional deprivation of
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housing, food, clothing, other property, funds or documents or the ability to use them, leaving
without care or concern, preventing the receipt of necessary treatment or rehabilitation
services, prohibition to work, forced to work, prohibition to study and other offenses of an
economic nature;

4) Sexual — a form of domestic violence, which includes any acts of a sexual nature
committed against an adult without their consent or against a child regardless of their consent,
or in the presence of a child, coercion into an act of a sexual nature with a third person, as well
as other offenses against sexual freedom or sexual integrity of a person, including those
committed in relation to a child or in his presence.

Moreover, the legislator provides a definition and term for the prevention of domestic
violence, under which he understands the system of measures carried out by executive
authorities, local self-government bodies, enterprises, institutions, and organizations, as well as
citizens of Ukraine, foreigners and stateless persons who are in Ukraine on legal grounds, and
are aimed at increasing the level of public awareness of the forms, causes and consequences of
domestic violence, the formation of an intolerant attitude towards a violent model of behavior
in private relationships, an indifferent attitude towards the affected persons, first of all towards
the affected children, the eradication of discriminatory ideas about social roles and obligations
ties of women and men, as well as any customs and traditions based on them.

Taking into account all of the above, it is possible to conclude that the prevention of
domestic violence is the actions of state and public institutions aimed at preventing the
commission of domestic violence and increasing the level of public awareness of the forms,
causes, and consequences of domestic violence, the formation of an intolerant attitude towards
violent behavior in private relationships, caring for affected persons, first of all for affected
children, eradication of discriminatory ideas about the social roles and responsibilities of
women and men, as well as any customs and traditions based on them.

The method of coercion consists in applying to subjects who have committed offenses
the measures of punishment, re-education, and encouragement provided by the law, aimed at
not committing offenses, and eliminating the damage caused by such behavior. That is, for
committing domestic violence, a person will be held administratively liable, put on the record,
and may be subject to material and educational sanctions. Yes, there are special programs for
offenders that can be ordered by court order.

Preventive activities in the field of combating domestic violence are carried out, so to
speak, on two levels, and as a result, are general and individual.

General prevention — any measures aimed at identifying the causes and conditions that
contribute to the perpetration of domestic violence in the entire territory of Ukraine or a
separate region. Examples of the general prevention of domestic violence are any mass
measures, actions aimed at drawing attention to the problem of domestic violence, destroying
stereotypes that have formed in this area, and spreading information about all existing
instruments in the state in the field of combating domestic violence, both legal and
psychological.

Individual prevention is a system of special measures for specific persons who have not
yet committed the crime of domestic violence but are in unfavorable conditions and under their
influence may commit such actions, characterized by the formation of an intention and motive
to commit domestic violence, or persons who have already committed domestic violence and
may allow it to be repeated. These measures can include individual conversations with the
alleged offender, the issuing of an urgent restraining order by the police, placing the offender
on the record, conducting correctional programs for offenders, etc.

That is, it is possible to conclude that today the state has created all the necessary tools
for prevention and countermeasures against domestic violence and normatively enshrined all
necessary provisions for this. However, still most of the appeals to the police, as a rule, come
from the same persons in whose families’ domestic violence has been committed for many
years. However, regardless of the tools offered by the state to combat this phenomenon, the
victims choose to do nothing and do not seek help from anyone except the police, and only in
moments of acute conflict, not wanting to bring their abuser to justice.

Conclusions. The study of the problems of domestic violence prevention is timely
because despite having all possible tools to prevent and counteract this extremely negative
phenomenon, there is still an opinion among the population that domestic violence is the norm,
and asking for help for victims of domestic violence is usually shameful and awkwardly In this
regard, in our opinion, the next step of the state in the direction of countering and preventing
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domestic violence should be the creation of a normatively established set of preventive
measures in the specified area. With the help of which, consistently, by the forces of state and
public institutions, the problem of domestic violence in Ukraine will become less global and
more widespread.
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ABSTRACT

The article provides an author’s definition of the term "domestic violence prevention” by
analyzing scientific publications and current legislation. Namely, the actions of state and public
institutions aimed at preventing domestic violence and at increasing the level of public awareness of the
forms, causes, and consequences of domestic violence, the formation of an intolerant attitude towards
violent behavior in private relationships, an indifferent attitude towards the victims, first of all towards the
victim’s children, eradicating discriminatory ideas about the social roles and responsibilities of women
and men, as well as any customs and traditions based on them.

In this article, the authors investigate the normative regulation of domestic violence prevention in
Ukraine. Attention is drawn to the fact that today the legislator has carefully prescribed all the necessary
tools for combating domestic violence in the law and by-laws. At the same time, today, according to the
authors, the issue of preventive activities in the researched problems comes to the fore.

Research subjects in the field of combating domestic violence, it is emphasized that the
designated state-authorized subjects of prevention of administrative offenses implement preventive
activities in the specified field using such methods as coercion, encouragement, and persuasion.

It was emphasized that the issue of prevention of domestic violence is timely, because despite
having all possible tools for preventing and countering this extremely negative phenomenon, there is still
an opinion among the population that domestic violence is the norm, and victims of domestic violence
usually seek help ashamed and embarrassed.

It was concluded that the next step of the state in the direction of combating and preventing
domestic violence should be the creation of a normatively established complex of preventive measures in
the specified area. With the help of which, consistently, by the forces of state and public institutions, the
problem of domestic violence in Ukraine will become less global and more widespread.

Keywords: crime prevention, domestic violence, prophylaxis, preventive activity, prevention of
domestic violence.

222 ISSN 2078-3566



Scientific Bulletin of Dnipropetrovsk State University of Internal Affairs. 2022. Special Issue Ne 1

COMBATING OFFENCES: CRIMINAL-PROCEDURAL,
FORENSIC, ORGANIZATION AND TACTIC ASPECTS

UDC 343.98 : 343.131
DOI 10.31733/2078-3566-2022-5-223-229

Kostyantyn CHAPLYNSKYY ©
Dr. of Law, Professor
(Dnipropetrovsk State University

of Internal Affairs, Dnipro, Ukraine)

COORDINATION OF THE ACTIVITIES OF BODIES
AND UNITS OF THE NATIONAL POLICE OF UKRAINE DURING
DISCLOSURE AND INVESTIGATION OF CRIMINAL OFFENSES

Koctsintun Yananucskuii. KOOPIUHAIS AIAJIBHOCTI OPI'AHIB I IIAPO3A1JIIB
HAIIOHAJIBHOI MOJIIII YKPATHM MIJ YAC PO3KPUTTS TA PO3CJIIYBAHHS
KPUMIHAJIBHUX ITPABOIIOPYIHIEHD. HaykoBy CTaTTIO MPUCBSYEHO BUCBITICHHIO IPOOIEMHIX
MUTaHb B3a€EMOJIi opradiB i1 mizposxiniB HamioHanmpHOT momimii miJ 9ac PO3KPUTTS 1 pO3CIiTyBaHHS
KPUMiHAIBHUX TpaBONOpYIIEHb. [IpHIiieHO yBary CTBOPEHHIO Cy4YacHOI JIi€BOi  CHCTEMH
KPUMIHAICTUYHOTO 3a0e3MeyeHHsT B3aeMoii MK mifgpo3aitamu mominii. Taka cuctema motpedye
000B’S13KOBOTO y3araJlbHEHHS MaTepialiB MPaBOOXOPOHHOI MPAKTHKH Ta aHaJi3y HAyKOBHX PO3POOOK st
(opMy:TIOBaHHS HaHOLIBII e(heKTUBHUX CHOCOOIB i METONIB HOro 3acTOCYBaHHS. 30CEpE/IXKEHO yBary Ha
BU3HAUCHHI TIOHATTS Ta CYTHOCTI B3aemomii. BuacHa i sKkicHa B3a€eMojis OpraHiB Ta IIiJpO3IiTiB
HanionanpHoi mominii 3abe3nedye cBOeYacHe PO3KPUTTS Ta LIBHUAKE PO3CIITyBaHHS KPUMiHAJIBHUX
npaBonopymeHb. CucTeMHa W Y3ro/DKeHA [isUIBHICTh MPAIiBHUKIB PIi3HUX MiAPO3ALTIB J103BOJISIE
MPOBOJMTH OKpeMi Ciifdi (pO3MIyKOBi) il IIBHIKO Ta PaliOHAIBHO, OTPUMYBATH HEOOXiTHWHA obcsr
ITOKa30BOi iHpOpMAITii.

JisuteHICTE 3 PO3KPUTTS 1 PO3CIIAYBaHHS KPUMIHAJBHUX IPAaBONOPYIIEHb BHMAarae Bifg
MPAIiBHUKIB MPABOOXOPOHHMX OpTaHIB JOCHTh UITKOTO IUIAHYBaHHSA CBOiX [id, 0coOIMBO Ha
MOYaTKOBOMY €Tami iX po3CNigyBaHHs. 3Ba)Kaloud Ha Iie, Po3poOKa NMPAaKTHYHUX PEKOMEHIAmiil 110110
B3a€MOIii OpraHiB i miapo3aiiiB HailioHAIBHOT MOMIIIT € OJJHUM i3 BOKJIMBUX HAMPSIMIB JOCSITHEHHS METH
KPHUMIHAJIBHOTO TIPOBAPKEHHS.

Po3kputo ocHOBHI (GopMH B3aeMoAii y KpHMiHAJIBHOMY IIPOBAa/DKEHHI. BH3HaueHO OCHOBHI
oprauisaifiifHi Ta mporecyaibHi GOpMH B3aEMOJIT CIITUOTO 3 MpalliBHUKAMH OTIEPATUBHUX MiAPO3IiTIiB
MPU PO3CIiAYBaHHI KPUMIHATBHUX IpaBoOmNoOpymeHb. Jlo mpomecyansHUX (OpM B3aEMOIIi BiJHECEHO:
a) BUKOHAHHA OIEPaTHBHUM IMIiAPO3AUIOM JOPYYeHb CIIAYOrO IIOJO TIEPEBIPKH  OIEPATUBHO-
PO3IIYKOBUM IIUIIXOM BiJIOMOCTEH, IO MArOTh 3HAa4YeHHS ISI BCTAHOBJICHHS HASBHOCTI YM BiJIICYTHOCTI
mificTaB Ul BHECEHHS Bimomoctei no €PJIP 3a omepatuBHMME MatepianaMu; 0) BUKOHAHHS TOpPYYEHb
CJIITYOTO TPO MPOBESHHS CIiTUnX (PO3LIYKOBHUX) il Ta HermacHUX ciiguux (posiykoBux) aiid. Cepen
opraHizaiiiHuXx (opM B3aeMoAii MpU PO3CIiTyBaHHI KPUMIHAIBHHX IMPAaBOMOPYIICHb BHOKPEMIICHO
HACTYIIHI: a) CNiNbHA AISUTBHICTD Y CKJIAI CIiAY0-OIepaTHBHUX TpyIr; 0) B3aeMHHII OOMIH ONEpaTUBHOIO
iHpopMaIiel0 MK CHiZYUM 1 TNpaniBHUKaMH OMNEPaTHBHHMX MiAPO3MALTIB; B) CyMiCHE IUIAaHyBaHHS
MOYAaTKOBOTO €Taly pO3CIiIyBaHHS Ta MEPIIOYEPrOBHX IPOIECYaNbHUX [iif; T) BUKOPHCTAHHS
KPUMIHAICTUYHUX 1 ONIEPAaTUBHO-TEXHIYHHUX 3aCO0IB TOIIO.

Knwwuoei cnosa: 63aemolis, KpUMIHAIbHI NPABONOPYWEHHS, MANCKI 310YUHU, OpP2AHi3ayis,
NIAHYBAHHS, CIOYL (PO3ULYKOSE) Off, maKkmuKa, maKmuyHuil nputiom.
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Relevance of the study. During all the years of independence, Ukraine strives to
become a European and democratic state. As a result of the military aggression by russia in
2014 and the full-scale invasion of the territory of Ukraine in February 2022, the state
leadership is making considerable efforts to accelerate Ukraine’s accession to the European
Community and integration into NATO. Based on this, there is a need to continue the
previously initiated reforms of the socio-economic and political foundations of society, taking
into account the current conditions.

A special place in this activity is given to combating corruption and organized crime.
However, the socio-economic and political changes that have taken place in recent years in the
countries of Europe and the CIS, including in Ukraine, have directly affected the international
nature of organized crime. There is a steady tendency to the deterioration of the criminogenic
situation in the state, which is due to the emergence of qualitatively and quantitatively new
types of activities of criminal groups. Serious miscalculations in the implementation of reforms
in the socio-economic, law enforcement and other spheres of state activity contributed to the
change in the structure and nature of organized crime, the general level of which tends to
increase. Combating organized crime is an important area of state activity. At the current stage,
a number of complex organizational and tactical tasks arise in the activities of law enforcement
agencies for the detection and investigation of criminal offenses, which are caused, on the one
hand, by the requirements to intensify the fight against criminal acts, and on the other hand, by
the complication of this fight, in particular, in connection with the integration of organized
crime with economic structures and the strengthening of corrupt ties; strengthening of illegal
opposition to the administration of justice by criminals; their use of the latest methods of
preparation, implementation and concealment of criminal offenses. A significant increase in
the number of crimes, primarily serious and especially serious, demonstrates the inability of
law enforcement agencies to resist these negative phenomena.

Currently, the main priorities of law enforcement agencies include the documentation of
war crimes. In recent months, the number of de-occupied territories of Kherson, Zaporizhzhya,
Luhansk and Donetsk regions has been increasing. The Armed Forces of Ukraine continue to
actively liberate the territories captured by russian military personnel. As a result, there is a
need to carry out stabilization measures in these regions and take comprehensive measures to
document war crimes. The effectiveness of this work is not possible without a clear and
systematic coordination of the activities of the bodies and units of the National Police of
Ukraine during the disclosure and investigation of criminal offenses.

The rapid disclosure and investigation of criminal offenses directly depends on the
proper interaction of operational and investigative units of the National Police of Ukraine in
criminal proceedings. This makes it possible to qualitatively plan the implementation of
priority investigative (search) and procedural actions and operative-search measures.
Considering this, the development of practical recommendations for the interaction of
investigators and employees of operational units of the National Police is, of course, one of the
priority directions for achieving the goal of criminal proceedings, especially in the conditions
of martial law.

Recent publications review. The main directions and problematic issues of
coordination of the activities of the bodies and units of the National Police of Ukraine during
the disclosure and investigation of criminal offenses are quite thoroughly outlined in the
scientific works of a number of scientists, in particular: K. Antonov, L. Arkusha, V. Bahin,
A. Volobuyeva, M. Yefimov, V. Konovalova, V. Kuzmichov, E. Lukyanchikov,
V. Lukashevich, S. Obshalov, I.Pyrog, M. Pohoretskyi, V. Pletens, M. Saltevskyi,
R. Stepaniuk, Yu. Chornous, V. Shepitko and others. However, taking into account the
strengthening of opposition both at the stage of the pre-trial investigation and the trial of
criminal proceedings, as well as the increased pressure on the employees of the investigative
units of the National Police from the leaders of criminal groups with the aim of prolonging the
pre-trial investigation or closing criminal proceedings, which is observed in a number of high-
profile cases, there is a need to create a modern system of forensic support for the coordination
of the activities of the National Police bodies and units during the disclosure and investigation
of criminal offenses.

The article’s objective is to outline the current problematic issues of the organization
of the interaction of the bodies and units of the National Police during the disclosure and
investigation of criminal offenses, as well as the coordination of their activities in the
conditions of armed aggression by russia.
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Discussion. In the policy implemented by the state, aimed at strengthening law and
order and improving the quality of the fight against crime, increasing the effectiveness of law
enforcement agencies, in particular those that carry out pre-trial investigations, is of particular
importance. In the optimization of this process, an important role is played by the full
application of modern achievements of science and technology. The expediency of such an
approach to investigative activity is due primarily to the fact that the use of modern scientific
and technical means and methods contributes to the expansion of the spectrum of sources of
evidentiary information in criminal proceedings.

Also, no less important factors, according to O. Volobueva, are the increase in the
"professional™ level of criminals and the technical support of criminal activity, the emergence
of new types of criminal activity, etc. [1, p. 3]. Considering this, the quality of combating
criminal manifestations directly depends on the state of improvement of methods and methods
of law enforcement activity, ensuring their adequacy to the needs of practice through the use of
modern special knowledge and skills.

The development of an effective system of forensic support for the investigation of
criminal offenses is impossible without a thorough generalization of the materials of
operational and judicial investigative practice, the study of archival criminal cases and
materials of criminal proceedings. This will make it possible to develop the most effective
ways and methods of planning and organizing a pre-trial investigation, which are integral
components of any criminal proceeding.

The effectiveness of any activity depends on the quality of the implementation of the
relevant measures. The investigation of criminal offenses is not an exception, because during
this process both employees of law enforcement agencies of Ukraine and employees of state,
private and public enterprises, institutions and organizations may be involved. The timely and
coordinated interaction of the above structures enables the employees of the investigative units
of the National Police to conduct criminal proceedings as quickly and efficiently as possible.

Interaction is one of the main forms of organizing the disclosure and investigation of
criminal offenses. Cooperation is based on the Law, the cooperation of the investigator with the
employees of the operational divisions of the National Police, which is carried out at a single
time and place, with agreed goals, with the aim of full and rapid disclosure of criminal
offenses, full and comprehensive investigation of the circumstances of criminal proceedings
and establishing the identity of offenders who have disappeared from places of events or are
hidden from the investigation and the court, the discovery of stolen valuables and other objects
that are important for criminal proceedings.

The essence of the interaction of the bodies and units of the National Police is
manifested, first of all, in the consolidation of the forces and means of the interacting subjects,
in the reasonable combination of coherence and independence of the actions of the investigator
and specialists in the process of their joint activity, under the priority leadership role of the
investigator, not excluding the initiative of specialists. Despite the fact that the criminal
procedural law does not contain a definition of the concept of interaction, it covers all aspects
of activities related to pre-trial investigation and is the basis of the legal regulation of the
considered interaction [1, p. 17].

The definition, study and analysis of forms, tasks and elements of interaction has not
only theoretical, but also important practical significance, since knowledge of the typology of
interaction allows you to find the most effective version of its organization in specific
conditions of activity, for specific subjects, solving specific tasks at different stages
investigation of criminal offences. One of the reasons for the insufficient level of interaction
between the bodies and units of the National Police in criminal proceedings is the ignorance of
certain subjects of the classification of types, forms and tasks of interaction.

During the investigation of criminal offenses, the interaction between the bodies and
units of the National Police is implemented in various forms, through the implementation of
joint actions. The main condition for the effectiveness of such joint actions is optimal
coordination, coordination and specialization of interacting subjects. A clear demarcation of
the competence of interacting subjects is one of the necessary conditions for compliance with
the law during the disclosure and investigation of a criminal offense [1, p. 19].

Yes, the interaction has criminal procedural and organizational features, and if in some
cases joint concerted actions can be carried out with the participation of employees of
operational units in conducting priority investigative (search) actions, and this will be a joint
activity of an investigator and an operational worker, then the participation of the investigator
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in conducting operational measures are excluded. V. Kolesnyk and M. Yefimov also caught
this opinion.

The main reasons for the interaction of operational and investigative units include the
following:

— the same legal force of the procedural acts of the investigator and the employees of the
operative divisions of the National Police;

—the common goal and tasks of operatives and the investigator, because by joining
efforts, pre-trial investigation bodies and operative units will be able to effectively fulfill their
tasks;

—the need to use the capabilities of the operational unit and the investigator (in
particular, the investigator, in accordance with Article 40 of the Criminal Procedure Code of
Ukraine, can conduct investigative (search) and covert investigative (search) actions, and the
operational unit, in accordance with Article 41 of the Criminal Code of Ukraine, can carry out
covert investigative (research) actions in criminal proceedings only on the written instructions
of the investigator, prosecutor.

Forms of interaction should be understood as organizational techniques and methods,
methods and the order of connections between them, based on the criminal procedural law and
departmental legal acts of law enforcement agencies, as well as the best experience of
operative-investigative and judicial practice, aimed at ensuring their coordinated activities and
the correct combination of methods and means of activity peculiar to each of these bodies [2,
p. 267].

In addition, it is necessary to emphasize the main principles of interaction of the bodies
and units of the National Police in criminal proceedings, which include the following:

1) independence of interaction participants in choosing the means and methods of their
activities;

2) distribution of competence and job duties of interaction participants;

3) complex use of available forces, means and methods;

4) single leadership of the investigator; optimal use of forces and means at the disposal
of the subjects of interaction.

Based on the generalization of law enforcement practice, it is possible to single out the
following main forms of interaction between the bodies and divisions of the National Police in
criminal proceedings: organizational and procedural. In general, the given forms of interaction
are methods of cooperation that ensure the coordinated nature of the activities of its
participants, specific methods of communication between interacting subjects. Among the
procedural forms of interaction of investigative and operative units, in accordance with the
Code of Criminal Procedure of Ukraine, the following can be distinguished:

a) instructions and instructions of the investigator regarding the conduct of secret
investigative (search) actions (articles 40, 246 of the Criminal Procedure Code of Ukraine);

b) providing assistance to the investigator during secret investigative (search) actions
(Article 40 of the Criminal Procedure Code of Ukraine);

¢) recording and providing the investigator (prosecutor) with the results of secret
investigative (search) actions (Article 252 of the Criminal Procedure Code of Ukraine).

In general, procedural forms of interaction are the type of criminal-procedural legal
relations that are regulated by current legislation, that is, established in legal norms.

On the basis of summarizing the materials of criminal proceedings and survey data of
employees of operational and investigative units of the National Police of Ukraine, the
following procedural forms of interaction can be distinguished:

—execution by the operational unit of the investigator’s instructions regarding the
verification by operational-investigative means of information that is important for establishing
the presence or absence of grounds for entering information into the EDPR based on
operational materials;

—execution of instructions of the investigator regarding the conduct of separate
investigative (search) actions and covert investigative (search) actions;

—execution of the instructions of the investigator regarding the conduct of certain
investigative actions;

— conducting investigative (search) actions by the investigator simultaneously with the
implementation of the agreed operative and search measures by the inquiry body

—providing the investigator with materials collected in the course of operational
investigative activities to resolve the issue of entering information into the EDPR;
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—carrying out, together with urgent investigative (search) actions, the necessary
operational and search measures;

— carrying out operative and investigative measures on the authority of the investigator
to establish the whereabouts of a person who is evading the investigation and the court and
bringing him to criminal responsibility;

— assistance to investigator in carrying out separate investigative (search) actions, etc.

In this context, the specifics of interaction between operational units should be
emphasized. Thus, the generalization of the scientific developments of scientists allows us to
classify the interaction between operational units as follows:

—according to the nature of connections between units, where interaction can be direct
and indirect (direct interaction involves the establishment of direct connections between
operational units, indirect — communication between operational units through a higher
authority representing this unit);

—in terms of time, the interaction can be carried out permanently and temporarily
(permanent interaction is carried out during the entire time of operational and search activities,
temporary - aimed at solving a specific task);

— by functions (criminal-procedural, operational-investigative, etc.).

Therefore, during the interaction of an investigator with an operational worker in a
procedural form during the investigation of criminal offenses, it is important to have contact
between these workers, which allows for a thorough study of the available operational
materials and to jointly develop a plan for their implementation. This form of interaction makes
it possible to timely prevent tactical mistakes and miscalculations in criminal proceedings, to
single out the most promising areas of further investigation. The application of organizational
forms of interaction of the bodies and units of the National Police has an important place in the
disclosure and investigation of criminal offenses. Thus, considering the organizational forms of
interaction in criminal proceedings, we can say that in the legal literature, scientists distinguish
various types of such interaction. One can fully agree with the opinion of V. Pcholkin, who
singles out the following among the main organizational forms of interaction of bodies and
units of the National Police in the investigation of criminal offenses:

— formation of an investigative and operative group for specific criminal proceedings
and coordinated activities within these groups;

— joint activity of investigative and investigative units at the initial and subsequent
stages of the pre-trial investigation;

—joint planning of separate investigative (search) actions and tactical operations aimed
at identifying evidentiary (orienting) information;

— coordinating the work of investigators and operatives when planning the solution of
individual tasks in criminal proceedings;

— familiarization of the investigator with operational materials within the limits
stipulated by departmental regulations;

— joint trips of the investigator and operatives to conduct investigative (search) actions
and separate procedural actions;

—mutual exchange of oral and written information of operatives and investigators on
issues related to their activities;

— joint discussion and assessment of data obtained as a result of operational and
investigative measures regarding their sufficiency for entering information into the EDPR [3,
p. 117-118].

V. Konovalova adds the following organizational forms of cooperation in criminal
proceedings:

—joint planning of investigative (search) actions, NSRD and operational search
measures;

— determination and distribution of employees of operational and investigative units, in
accordance with the tasks, the plan for the performance of individual functions;

— joint planning of the investigation of criminal offenses in general and the initial stage
of the investigation in particular;

— formation of investigative and operative groups for the implementation of the
approved plan;

— determination of the participants of investigative and operational groups for the
investigation of individual episodes of criminal activity and the performance of other tasks [4,
p. 136].
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Timely planning (development of a single plan) is important in the organization of the
investigation. Drawing up a plan is an important element of organizational interaction in
criminal proceedings. All participants of the interaction should be familiarized with this plan in
advance.

For the most part, such plans define:

—a list of investigative (search) actions, NSRD and other investigative measures, which
are necessary to establish all the circumstances of a criminal offense;

—a clear sequence of investigative (search) actions, NSRD and operational search
measures;

— circumstances to be established in criminal proceedings;

— circumstances that can be established only by means of operative and investigative
measures;

—the sequence of verification of the put forward investigative versions to be worked
out;

— deadlines for implementation of planned activities;

— responsible persons for each point of the developed plan.

In law enforcement practice, there are cases when the investigation of individual illegal
acts requires the use of in-depth specific knowledge from the subjects of the investigation.
Thus, taking into account the informatization of society, the number of illegal actions carried
out in cyberspace is increasing. In view of this, in the opinion of a number of scientists
(A. Fomenko, A. Melnychenko, N. Pavlova, etc.), the investigation of illegal actions with
financial resources in cyberspace requires the use of special knowledge from the subjects of the
investigation, which, unfortunately, they cannot be achieved for various reasons (outdated
scientific and practical training and technology). This significantly complicates the process of
preventing and countering illegal actions and allows them to exist for a long period of time [5,
p. 142-143].

Bearing this in mind, it is precisely in these criminal proceedings that the interaction
between various bodies and units of the National Police is of great importance, which allows
for the effective use of forensic means, techniques and methods of countering criminal
manifestations, as well as to choose the correct organization and tactics of carrying out a
complex of investigative (search) actions, NSRD, operative search measures and other
organizational measures.

Conclusions. In general, the interaction of the bodies and units of the National Police of
Ukraine under the conditions of the leading role of the investigator consists of joint efforts in
the matters of disclosure and investigation of criminal offenses and establishment of all
circumstances subject to proof in criminal proceedings, as well as establishment of the
whereabouts of suspects who are wanted by pre-trial investigation bodies.

Meanwhile, unfortunately, the legislator in the domestic criminal procedural legislation,
for some reason, did not pay due attention to the issue of interaction between authorized
subjects during criminal proceedings. Such a conclusion can be reached by analyzing the
provisions of the current Code of Criminal Procedure, according to which there is no legal
regulation of interaction, both during pre-trial investigation and court proceedings. Such
regulation can be guessed only by separate procedural norms. However, the interaction of the
relevant bodies and units of the National Police in the investigation of criminal offenses
(especially in the documentation of war crimes) is important for increasing their efficiency and
effectiveness.
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ABSTRACT

Coordination of the activities of bodies and units of the National Police of Ukraine during
disclosure and investigation of criminal offenses.

The scientific article is devoted to the coverage of problematic issues of interaction between
bodies and units of the National Police during the disclosure and investigation of criminal offenses.
Attention is paid to the creation of a modern effective system of forensic support of interaction between
police units. Such a system requires mandatory summarization of law enforcement practice materials and
analysis of scientific developments to formulate the most effective ways and methods of its application.
Attention is focused on defining the concept and essence of interaction. Timely and high-quality
interaction of the bodies and units of the National Police ensures timely disclosure and quick investigation
of criminal offenses. Systematic and coordinated activity of employees of various departments allows to
carry out individual investigative (search) actions quickly and rationally, to obtain the necessary amount
of evidentiary information.

The activity of uncovering and investigating criminal offenses requires law enforcement officers
to plan their actions quite clearly, especially at the initial stage of their investigation. Considering this, the
development of practical recommendations for the interaction of the bodies and units of the National
Police is one of the important directions for achieving the goal of criminal proceedings.

The main forms of interaction in criminal proceedings are disclosed. The main organizational and
procedural forms of interaction between the investigator and operative units during the investigation of
criminal offenses are defined. Procedural forms of interaction include:

a) execution by the operational unit of the investigator’s instructions regarding the verification by
operational-investigative means of information that is important for establishing the presence or absence
of grounds for entering information into the ERDR based on operational materials;

b) execution of the instructions of the investigator on conducting investigative (search) actions
and covert investigative (search) actions.

Among the organizational forms of cooperation in the investigation of criminal offenses, the
following are distinguished:

a) joint activity as part of investigative and operational groups;

b) mutual exchange of operational information between the investigator and employees of
operational units;

¢) joint planning of the initial stage of the investigation and priority procedural actions;

d) use of forensic and operational-technical means, etc.

Keywords: interrogation, criminal offenses, serious crimes, organization, planning, investigative
(search) actions, tactics, tactical reception.
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Kapina Kamrora. POBOTA 3 KPUMIHAJIICTUYHUMMU BEPCISIMHU SIK METOJ
IOPUIUYHOI'O MIBHAHHS. JocmimkeHHS acleKTiB KpUMIHATICTHYHOI Bepcii SK MeTomy
IOPUAWYHOTO T3HAHHSA € aKTyaJdbHHIM IHTaHHSIM YJOCKOHAJIEHHA THIIOBOI METOJUKH poOOTH 3
KPUMIHATICTHYHAMH BEpCisIMA MIOAO OCOOM 3JIOYMHIL, 0OCTAaBHH BYMHEHHS 3JI0YMHY Ta IUIaHYBaHHS
cmiguux Aii. Takoxk OUTBII MIMOOKOTO aHami3y MmoTpedye METOONOTiYHa (QYHKIIS Ta MPHUKIaTHA POJb
Bepcii y BUCBITJICHHI i OOIpYHTYBaHHI HEOOXiTHOCTI JIOTIKO-METOIOJIOTIYHOTO MiXOMY IO TOCHTIKEHHS
0CO0HM 3JTOYMHIISI T2 0OCTABUH BUMHEHHS 3JI0UHHY.

OmHMM i3 HEepCHeKTMBHUX HAIpsMIB YIOCKOHAJICHHS Ta ONTHMI3alil NPOIeCy pPO3KPHUTTS,
pO3CIiTyBaHHA Ta MONEPEHKEHHS OKPEMHX BUAIB 3JI0YMHIB € MOCHIIKCHHS 1 MOJaiblle po3poOJIeHHS
KOHIIEMIIi THUMOBUX Bepcid. 3aBasgku iX (QOpPMYBaHHIO Ta 3aCTOCYBaHHIO B KpPUMIHAJIbHOMY
MpoIeCcyaJbHOMY TMi3HAHHI AKTHBI3YETHCS BHPIIIEHHS 3aBIaHb INONO MOMIYKY IOKa3iB y THIIOBUX
CIIIYUX CUTYAIisIX, BAHUKAE MOXIIUBICTh Y MOOYZOBI JIOT1YHUX MpOrpaM Iii A ocil, sKi 3A1HCHIOIOTH
mporec poschigyBanHsa. Came 3aBASKH TOOYIOBH pI3HHX CIIAYUX Bepcidi Ta IXHBOI MOJAIBIIOT
HepeBipKH, BiTOYBA€THCsl BCTAHOBIICHHS (DaKTHYHUX JaHUX.

JlociipkeHO BHTOKH IOHSTTS Bepcii, CydacHe 3Ha4eHHS IIbOTO TePMiHY, BUAM Ta Kiacudikarrii
Bepcid, ¢yHKUii Bepciil, 3Ha4eHHs 11 A1 BCTAHOBJIEHHS OOCTAaBUH NPOBA/PKEHHS TOIIO. Y BHCHOBKaX
HiIKPECICHO, 10 METOMOJOTIYHUI CTPH)KEHb JOCITI/PKEHHsI KPUMIHANICTUYHOI Bepcii Mae NMpOXOJUTH
gepe3 aHaNi3 y €THOCTI i THOCEOJIOTIYHOTO, JIOTIYHOTO W IICHXOJOTIYHOTO acrekTiB. BkazaHo, mio
TOJANIBITY PO3POOKY TEOPETHYHHX OCHOB KpPUMIHANICTHYHOI Bepcii JOmiIBHO TOOyIyBaTH Ha
TIOCTIIOBHOMY OIIPAIIIOBaHHI JIBOX B3a€MO3AIEKHUX MPOOJIEM, TUCKYCIIO 3 SKUX e HE MOXKHA BBAXKATH
3aBepieHoro. Jlo mepuioi 3 HUX BiTHOCATHCS MMUTaHH THOCEOJIOTIYHOTO cTaTycy (Ii3HaBaJIbHOI IPUPOAN)
Bepcii Ta ii cniBBiAHONIEHHS 3 TinoTe3010. Jpyra npo6ieMa rmoB’s3aHa 3 BU3HAUSHHSIM MiCIsl BUSHHS TIPO
Bepcii B CTPYKTYpi HayKH KPUMIHATICTHKH Ta 11 (GyHKIIOHATBHOT POJIi B PO3CIiAYBaHHI 3JI0YHHIB.

CyyacHuit cTaH i TeHJEHIIi PO3BUTKY HAyKH KPUMiHAJICTHKNA BUMarae BiJJOCOOJIEHOT0 BHBYCHHS
Bepcii Ik CaMOCTIHHOTO eNeMeHTy i 3arajgbHoi Teopil. 3po3yMisio, 0 Bepcis TICHUM YHHOM OB’ sI3aHa i3
IJTAHYBaHHSM PO3CIIAYBaHHS, MEPEAYE HOMY Ta CIyrye HOro OCHOBOIO. AJie IIe 30BCiM HE O3HAdae, 10
BEpCis € eNeMEHTOM IUIaHyBaHHS. BinBepTo crnaOkor0 JTaHKOIO B TPAKTUII BUCYHEHHS W TIEPEBIpKH
BepCiii HA3WBAETHCSI 3aCTOCYBAaHHS IMOBIPHICHO-MaTEMaTHIHUX METO/IIB, SIKi JO3BOWIN O JiCTaTH SKICHO
HOBI MOXIIMBOCTI JJIsI MIBUANIOTO ¥ e(EeKTHBHIIIOTO BHPIIIEHHS CKIATHUX PO3YMOBHX 3aBIaHb, IO
BHUHUKAIOTH ITiJ] Yac PO3KPUTTS 1 po3ciigyBaHHs 3104nHIB. Ha myMKy aBTOpa, mojajiblie JOCTiIKSHHS
BYEHHS TPO KPUMIHAJTICTHYHY BEpPCif0 MOBHHHE HOCHTH KOMIUIEKCHHH MiXIMCLHUILTIHAPHUI XapakTep i
OymyBaTHCs Ha CTHKAx i 3 ypaxyBaHHSM JaHHUX Pi3HUX HAYK — OPHPOAHUYMX, TEXHIYHUX 1 CYCHINBHUX —
Ta, IepI 3a Bee, Gpimocodii, TOriKH, ICUXOJIOTIT, IHHOPMATHKH | KpUMiHATICTAMH.

Knwwuoei cnosa: cinomesa, 6epcis, 008edenHs 8epcii, KpUMIHATICMUYHA 6epCis, HAYKose
NI3HAHHA, CI0Ya 8epcis, caioua cumyayis, WpUOUYHe NIZHAHHI.

Relevance of the study. The theoretical foundations of the formation of the general
provisions of the doctrine of the forensic (investigative) version received a certain development
in the theory of forensics [1, p. 54; 2, p. 25-27]. However, being one of the complex subjects of
research in science, today it has not yet exhausted the possibilities of its further improvement.
Some of its provisions have not been fully resolved — they remain debatable and continue to be
discussed in the legal scientific community.
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In particular, in the forensic literature, the scientific foundations of this doctrine are not
sufficiently deeply researched, which, in turn, negatively affects the adequate perception of its
essence, the definition of individual categories, concepts and classifications, as well as the
practical application of certain types of forensic versions (investigative, judicial, expert,
operational-investigative, protective) and the grounds for their nomination.

The question of the place of teaching in the system of forensics and its connections with
theories remains controversial: probability, information, modeling, forecasting and some
others.

The methodological function and applied role of the version in elucidating and
justifying the need for a logical-methodological approach to the investigation of the identity of
the criminal and the circumstances of the crime requires a deeper analysis. Let’s dwell on the
last thesis in more detail.

Recent publications review. Today, a solid methodological and theoretical foundation
has been created for modern and future scientific development of the problems of using the
obtained information about the identity of the criminal when putting forward forensic versions
and planning the initial stage of crime investigation.

Undoubtedly, S. Golunsky, V. Dontsov, I. Luzgin, V. Obraztsov, B. Shaver,
A. Sheremet, M. Yablokov and others provided significant assistance to the investigators
practice, brought a lot of new things to the theory and practice of recording and processing
forensically significant information, the doctrine of the forensic (investigative) version, etc.
G. Aleksandrov, V. Antipov, G. Artsyshevskyi, I. Bykhovskyi, L. Drapkin, O. Kolesnichenko,
V. Konovalova directly investigated the problems of forensic versions in their works. O. Laryn,
V. Levkov, V. Lukashevich, O. Nikrents, O. Rehovskii, M. Saibarakov, M. Selivanov,
0. Synchuk, L. Soya-Serko, S. Yalyshev and others.

At the same time, the new conditions of fighting crime, its prevention, research of
science and technology in solving crimes and the development of the criminal justice system
require further research in the fight against crime. Undoubtedly, S. Golunsky, V. Dontsov,
I. Luzgin, V. Obraztsov, B. Shaver, A. Sheremet, M. Yablokov and others provided significant
assistance to the investigators practice, brought a lot of new things to the theory and practice of
recording and processing forensically significant information, the doctrine of the forensic
(investigative) version, etc. G. Aleksandrov, V. Antipov, G. Artsyshevskyi, . Bykhovskyi,
L. Drapkin, O. Kolesnichenko, V. Konovalova directly investigated the problems of forensic
versions in their works. O. Laryn, V. Levkov, V. Lukashevich, O. Nikrents, O. Rehovskii,
M. Saibarakov, M. Selivanov, O. Synchuk, L. Soya-Serko, S. Yalyshev and others. At the
same time, the new conditions of fighting crime, its prevention, research of science and
technology in solving crimes and the development of the criminal justice system require further
research in the fight against crime.

The article’s objective. In the presence of initial information about the crime (the
person of the criminal), the quick and effective establishment of factual data in criminal
proceedings depends on the timely implementation of measures for the organization and
planning of investigative (search) actions at the initial stage of the investigation and the success
of the disclosure and investigation of the crime as a whole. In this regard, the goal of our article
is the further development of a typical method of working with forensic versions as a key
method of legal knowledge of the crime event as a whole.

Discussion. At the initial stage, the person conducting the investigation (conditionally
the investigator) must act very quickly, have time to identify, collect, save and analyze
(including digital) the maximum amount of evidentiary material that may otherwise disappear
or be destroyed, direct efforts to uncovering crimes on "hot tracks", establishing, finding,
suspecting or detaining guilty persons, ensuring the possibility of compensation for damages
caused by the crime [3, p. 689].

In general, the actions of the investigator at the initial stage of the investigation of
crimes (any crime under the Criminal Code of Ukraine) are not limited to researching existing
information about the crime, deciding whether to open criminal proceedings, and searching for
traces. Important are the proposed versions, on the basis of which, firstly, future activities to
expose the subject are planned, secondly, the interaction of law enforcement officers is
organized, thirdly, the help of the public is involved, and fourthly, measures are organized to
overcome resistance investigation by interested parties and some other methods and means
aimed at preventing crimes [4, 5].

One of the promising areas of improvement and optimization of the process of
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disclosure, investigation and prevention of certain types of crimes is research and further
development of the concept of standard versions. Thanks to their formation and application in
criminal procedural knowledge, the solution of tasks related to the search for evidence in
typical investigative situations becomes more active, the possibility arises in the construction
of logical action programs for persons who carry out the investigation process.

Establishing factual data occurs by constructing various investigative versions and their
subsequent verification. In order to put forward a forensic version, the investigator must have a
certain amount of them (that is, the data of the investigative situation). On the basis of these
data, the version should contain not only an attempt to explain the information that is available
at a specific stage of the investigation, but also to identify relationships and interdependencies
between them [6, p. thirteen].

The scientific work, which was the first study of the philosophical sources of the
version as a type of hypothesis that performs a cognitive role in the judicial process, which
considered the role of the version in criminal procedural cognition, the relationship between the
concept of "version" and the concept of "hypothesis", was the candidate’s thesis of 1954 by
O. Nikrents "Court version as a type of hypothesis™” [7]. In general, the following definitions of
the version are found in legal sources: it is called the method of cognition [8, p. 141; 9, p. 166],
a tactical technique [10, p. 59; 11, p. 45; 12, p. 53], an integral idea [13, p. 29], an ideal mental
model [14, p. 92-108], an ideal information-logical model [15, p. 128-133], a type of
hypothesis [16, p. 106-107; 17, p. 117-124], “investigative compass” [18, p. 22], even a
guiding thread in the process of collecting, researching and evaluating evidence [19, p. 115] or
a means of achieving the goal [20], etc. A version is a model, a logical technique, a hypothesis,
and the reason for the appearance of facts [21, p. 16].

It can be argued that the majority of criminologists define a version as a reasonable
assumption, a probable explanation by the subjects of the cognitive process of the essence of
the crime event as a whole or of the individual circumstances of its commission, which are to
be established in criminal proceedings. If we analyze the definitions of individual scientists,
then the version is "a reasonable assumption of the investigator about the presence and
circumstances of the event under investigation, about the actions (inaction) of certain persons
and about the presence (absence) of the composition of a certain crime in these actions” [22, p.
8]. Also, a version is a complex mental process, when, based on collected factual data, an
assumption is made about a crime or some of its circumstances, and then from this assumption,
consequences are derived that are subject to further verification [7, p. 5]. Or, a version is a fact-
based assumption of the investigator about the essence and reasons of the events investigated in
the investigation process [23, p. 13]. A version is one of the possible assumptions that explain
the origin or properties of certain circumstances of a crime, or the event of a crime as a whole
[24, p. 15; 25, p. 17], or the investigator’s assumption about the nature and circumstances of
the crime [26, p. 152]. According to G. Artsyshevskyi, for example, a version is an assumption
aimed at solving a crime regarding the not yet established essence of the investigated event or
not yet established features of the composition of the crime, which represent one of the
possible conclusions arising from the analysis of the entire set of factual data obtained on
moment of this assumption [2, p. 7; 27, p. 20]. According to O. Eisman, a version is a plausible
description of a specific event, the actions of a certain person [28], according to O. Vasiliev, it
is an inductive inference of the investigator in the form of an assumption, based on factual data
about the crime event and its individual circumstances, which is subject to checks according to
the logical rules of deduction [12, p. 55] etc.

Scientists classify versions by: the subject of the nomination: investigative, operational -
investigative, expert, judicial, (these versions, as a rule, are interdependent and can arise from
one another. So, an investigative version can arise from an expert version, an operational-
investigative one — from an investigative version and vice versa.); by scope of establishing the
circumstances of the event under investigation: general, designed to explain the essence of the
event as a whole, its nature, the causal relationship between the facts; individual — a probable
judgment about the place, time, instrument of the crime, the origin of individual traces, etc.; by
the degree of specificity: typical — explanation of the event as a whole based on the data of
generalized experience of judicial, expert, operational and investigative practice, specific —
working versions, on which the investigator is working at one moment or another [29].

Versions, as ideal mental models in the process of learning a specific crime, have
several functions: analytical, cognitive, prognostic, organizational, etc. Which fulfill their
goals, which are achieved by implementing the mental activity of the investigator, working
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with evidentiary material. Initially, these can only be separate hypotheses or assumptions that
are formed into reasonable assumptions (versions), versions that form the basis of establishing
factual data that are important for the correct disclosure and investigation of crimes.

Timely, correct presentation and operative verification of versions allow to establish the
circumstances of the proceedings in the most complete and objective manner and in the
shortest possible time. Meanwhile, separate versions (not the main ones) also often have a
certain meaning and play the role of methods for detecting certain signs of a crime. R. Belkin
also emphasized the significant role of individual versions: "the totality of the initial data has
no absolute value, regardless of which hypothesis they are used as a starting point for building.
The boundaries of the population are determined by the level of the assumption built on these
initial data. If the totality of all data known up to the time of putting forward the version is
called the general population, then within the framework of the latter it is possible to put
forward totalities that combine a smaller number of data. The versions built on their basis will
belong to the version that encompasses the general population, as parts of the whole", he noted
[30, p. 358].

As for the prognostic function of versions (the essence of which consists in predicting
not only a complex of investigative actions that can contribute to the discovery of evidence, but
also their possible evidentiary value [31, p. 28]), then we are talking about those signs that
correspond to the nature of the crime committed or should or may be appropriate. In general,
this function helps to determine the possible existence of certain traces, objects, documents
related to the crime event. Such a forecast, based on a preliminary analysis of evidentiary
information (in essence, a subjective assessment by the investigator of the available original
trace material when putting forward both separate and general versions), allows to determine
the possible whereabouts of persons, certain objects, documents, and traces and to use them for
the detection and investigation of crimes.

Investigative versions perform the organizational function of determining the direction
of the investigation and planning further activities related to the investigation. The formation of
versions is based on the results of the analytical activity of the investigator while working with
the source trace material. So, for example, L. Dubrovytska notes that the organizational
function of planning consists in setting a task, determining the ways and means of solving it,
the sequence of the necessary actions, the deployment of available forces and means. This
mental activity is aimed at building a model of the entire act of investigation, the material
expression of which is its written or graphic plan [32, p. 8].

Recognizing the investigation of crimes as a specific cognitive activity that has a
creative beginning, it is also necessary to recognize that an important condition for successfully
solving the tasks that arise during its implementation is a certain unity of knowledge of the
psychological and intellectual properties of the individual. Materialistic epistemology
distinguishes two main levels of knowledge: spontaneous-empirical (everyday-life) and
scientific. The spontaneous process of cognition is characteristic of all people in their everyday
practical activities. Unfortunately, he got some distribution in the field of forensic and
investigative knowledge.

Scientific knowledge takes place where it is carried out by specially trained people —
professionals. It has a strictly defined object, a research task, methods of knowledge that are
consciously used. Hence, one of the tasks of the theory of the forensic version is to provide
methodical assistance to the investigator in mastering the techniques of scientific knowledge,
mastering the ways of practical application of logic in forensic thinking, in its most significant
link — the version. It is known that the development of human knowledge in general and
judicial and investigative knowledge, in particular, overcomes a number of stages.

The initial stage is the formulation (in criminal proceedings — the emergence) of a
problem (a certain investigative situation), which is a perceived contradiction that requires its
solution. Next, in order to solve it, a version is put forward, which, in the first approximation,
is considered as a reasonable assumption containing the sought solution to the problem. This
version acquires a reliable character only if the version is verified by investigative practice
(with a positive result), that is, when it can be proven by means of evidence.

The methodological basis of the described activity is the system of dialectical logic, the
laws and categories of which characterize the process of cognition from the content side. But
the logical, which takes place at different levels of knowledge, is not limited only to the
requirements of dialectical logic. The logical method of obtaining new knowledge also
assumes a formal-logical aspect [33, p. 52]. Logic has always occupied a special place in the
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training of lawyers. The experience of the mental activity of mankind, worked out by science
with logic and recorded in its principles, basic principles, and rules, allows obtaining new
knowledge.

For a long time, the main attention in forensic and investigative cognition was paid to
formal logic — this is observed even now. At the same time, considering the logical aspect of
the version, it is necessary to note the exceptionally important importance for legal thinking of
the laws of dialectical logic [34, p. 8]. Therefore, the further development and enrichment of
the theoretical foundations of the forensic version should be connected with the strengthening
of its dialectical and logical base. It is the laws and categories of formal logic and dialectics
that constitute the only logical method, a necessary link in the movement towards new results
in the detection and investigation of crimes [35, p. 3].

The methodological function of this approach is that the system of logical categories,
laws, and forms the main link in cognition, without which no science can do. Cognition that is
devoid of logic is unable to reveal the essence, and where there is no knowledge of the essence,
there is no knowledge of the truth.

Knowledge is a reflection of reality not only in its content (essence), but also in its
form. Therefore, in the final analysis, the structure and methods of mental activity are
conditioned by the structure of the known object itself. The logical method makes it possible to
form new knowledge from thoughts that are true in content and correct in form, connected in
turn by logical connections, corresponding in content to the objects and phenomena under
study [36, p. 7-27].

Knowledge of logic techniques for obtaining new knowledge from individual facts
discovered during the investigation of a crime, for the transition from direct perception to
indirect knowledge of the circumstances of the investigated event, is considered in the science
of criminology primarily within the framework of the doctrine of the forensic version.
Unfortunately, the authors of most works on this issue are traditionally limited to only a
superficial (cursory) description (and more often a simple indication) of the logical side of the
version. It is clear that the mental activity of the investigator can be imagined as a system of
logically developed considerations, in which the course of thought originates from known
premises (collected facts) to the sought, which is already planned in advance, formed
hypothetically. But here we must not forget that the proposal and development of the version,
the collection of factual data and the verification of the assumption take place on the basis of a
broader and meaningful process than the one presented in the hypothetico-deductive method
and reflected in logical thinking.

In the thinking process of the investigator, in addition to professional knowledge
(experience), he uses established attitudes, the "trial and error" method, intuition, insight
(enlightenment, guesswork), etc. In this way, analyzing the initial theoretical positions of
forensic versions, it is necessary to rely on a certain unity of thinking (logical and
psychological aspects). Here, logic is inextricably linked with psychology. The latter studies
thinking, primarily as a process, as a real flow of thought — from ignorance to knowledge.
There is an accepted idea, with which it is difficult to disagree, that psychology is the only
science that, based on an epistemological and logical basis, studies the process of thinking of
an individual [37, p. 156]. Here, the semantic analysis of the version cannot but become a
psychological analysis. On the other hand, E. Shorokhova’s remark is apt here that any
problem that society solves, one of its aspects, facets, dependencies, is a permanent and
psychological problem, since in the system of all social relations, man acts as the "central
constituent" [38, p. 5].

Conclusions. Thus, the methodological core of the research of the forensic version
should be through the analysis in unity of its epistemological, logical and psychological
aspects. In this regard, it is advisable, in our opinion, to build the further development of the
theoretical foundations of the forensic version on the sequential treatment of two
interdependent problems, the discussion of which cannot be considered completed yet. The
first of them includes issues of the epistemological status (cognitive nature) of the version and
its relationship with the hypothesis. The second problem is related to determining the place of
the doctrine of versions in the structure of the science of criminology and its functional role in
the investigation of crimes. In addition, from the very beginning, in order to avoid further
confusion related to the substitution of concepts, it should be borne in mind that the term
"version" is used in two meanings: to indicate the result of mental activity — a possible
judgment (assumption) and the process itself proposal and research of the method of cognition.
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Traditionally, version theory has been explored and developed in forensics in
conjunction with planning theory. In our opinion, the current state and trends in the
development of the science of criminology requires a separate study of the version as an
independent element of its general theory. It is clear that the version is closely related to the
planning of the investigation, precedes it and serves as its basis. But this does not mean that the
version is an element of planning. A frankly weak link in the practice of proposing and
checking versions is the use of probabilistic and mathematical methods, which would allow
obtaining qualitatively new opportunities for faster and more effective solving of complex
mental tasks that arise during the detection and investigation of crimes.

Based on the above, further study of the doctrine of the forensic version, in our opinion,
should have a complex interdisciplinary nature and be built on the junctions and taking into
account the data of various sciences — natural, technical and social — and, above all,
philosophy, logic, psychology, computer science and criminologists.
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ABSTRACT

Researching the aspects of the forensic version as a method of legal knowledge is an urgent issue
of improving the typical method of working with forensic versions regarding the identity of the criminal,
the circumstances of the crime and the planning of investigative actions. Also, the methodological
function and applied role of the version in highlighting and justifying the need for a logical-
methodological approach to the investigation of the identity of the criminal and the circumstances of the
crime need a deeper analysis.

One of the promising areas of improvement and optimization of the process of disclosure,
investigation and prevention of certain types of crimes is research and further development of the concept
of standard versions. Thanks to their formation and application in criminal procedural knowledge, the
solution of tasks related to the search for evidence in typical investigative situations becomes more active,
the possibility arises in the construction of logical action programs for persons who carry out the
investigation process. It is thanks to the construction of various investigative versions and their
subsequent verification that factual data is established.

The origins of the concept of version, the modern meaning of this term, types and classifications
of versions, functions of versions, its importance for establishing the circumstances of the proceedings,
etc. have been studied. The conclusions emphasize that the methodological core of the research of the
forensic version should be through the analysis of its epistemological, logical and psychological aspects
in unity. It is indicated that the further development of the theoretical foundations of the forensic version
should be based on the sequential treatment of two interdependent problems, the discussion of which
cannot be considered completed yet. The first of them includes issues of the epistemological status
(cognitive nature) of the version and its relationship with the hypothesis. The second problem is related to
determining the place of the doctrine of versions in the structure of the science of criminology and its
functional role in the investigation of crimes.

The current state and trends in the development of the science of criminology requires a separate
study of the version as an independent element of its general theory. It is clear that the version is closely
related to the planning of the investigation, precedes it and serves as its basis. But this does not mean that
the version is an element of planning. A frankly weak link in the practice of proposing and verifying
versions is the use of probabilistic mathematical methods, which would allow us to get qualitatively new
opportunities for faster and more effective solving of complex mental tasks that arise during the detection
and investigation of crimes. In the opinion of the author, the further study of the doctrine of the forensic
version should have a complex interdisciplinary nature and be built on the interfaces and taking into
account the data of various sciences — natural, technical and social — and, above all, philosophy, logic,
psychology, informatics and criminologists.

Keywords: hypothesis, version, version proof, forensic version, scientific knowledge, investigative
version, investigative situation, legal knowledge.
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ALGORITHM FORMATION FOR ASSESSING VALUE
OF CONSUMER GOODS BY FORENSIC MERCHANDISING
EXPERT IN CASES OF CONSUMER PROTECTION

Ipuna IlerpoBa, Oabra [lonuoBa, Tersna KinymeBa. ®OPMYBAHHS AJITOPUTMY
OLIHIOBAHHSI BAPTOCTI CIIOKUBYUX TOBAPIB EKCIIEPTOM-TOBAPO3HABIEM
Y CIIPABAX IMPO 3AXUCT IPAB CIIOXKUBAYIB. OcranHIM 4YacoM y 3B’S3Ky 31 3HaYHUM
30UTBIIEHHSIM KUTBKOCTI (hanberdikoBaHuX a00 MiIpoOIICHNX TOBapiB, a TAKOXK y 3B SI3KY 31 301IBIICHHSIM
KIIBKOCT] BHIIQJKIB HAJIaHHS HESKICHHX IIOCIYT, Ha YKpaiHCBKOMY PHHKY BHHHKIA TOCTpa HOTpeba y
TIPOBE/ICHHI EKCIEPTU3U CIIOKUBYHMX TOBAPIB Yy BHIAAKAX 3aXUCTy IMPaB CHOXKHMBAdiB, KOJIH OJHUM i3
OCHOBHHX IHTaHb, 110 MOCTAIOTh IPH NPOBEICHHI CYI0BOI EKCIICPTU3H, € BU3HAUYCHHS BapTOCTI TOBapy,
HAJIaHOTO HA JIOCIiKEHHSI.

Mertoro cTarTi € pO3riAN 3araJbHAX NPHHLUIIB Ta pPO3poOKa alrOpUTMY OIIHKH BapTOCTi
CIIOKMBYHMX TOBApiB CYyJOBO-TOBAPO3HABUMM EKCIIEPTOM Y CIIpaBaX 3axHCTy IIpaB CIIOXKHBAdiB 3
ypaxyBaHHSIM Takux ToBapiB. OXxapakTepH30BaHO INPUHLMUINM, SKHMH CIIiJ KepyBaTHCS INpPU OLIHII
BapTOCTi CHOXHWBYMX TOBApiB, a caMe: KOPUCHICThb, MOMHT i MPOMO3MUILsI, 3aMillICHHs, OYiKyBaHHS,
TPaHUYHUH BHECOK Y MPOJYKTHBHICTb, HaiOLIbII e(pEeKTUBHE BUKOPUCTAHHS. 3a3HAYAE€ThCS, LIO IS
peadizamii COXUBYHX TOBAPiB 3aKOHOM BHU3HAYAETHCSI PHHKOBA BAPTICTh T4 HEPHHKOBI BHIM BapTOCTI.
Haromomyetscs, mo cynoBuil ekcnepT 3 TOBapO3HABCTBA BUKOPHCTOBYE Ti METOMOJOTIUHI MiAXOIH, SKi
HafOLTBII TIOBHO BiJNOBIAlOTh METI OIIHKKA Ta BUAY BapTOCTi TOBapy (3a HAsBHOCTI JOCTOBIpHHX
okepen iHGopmanii ams 1 mpoBexeHHs ). [IpoaHanizoBaHO METOMOJIOTIUHI MiIXOAW, BUKOPHUCTOBYBAHI
EKCIIepTOM JJIs OLIHKH BapTOCTi TOBApY: BUTPATHUI, TPHOYTKOBHH, MOPiBHSUTBHUIA.

3anponoHOBaHUK aJTOPUTM BH3HAYEHHS BapTOCTI TOBApiB IIMPOKOTO BXKUTKY CYJOBHM
EKCIIepTOM-TOBapPO3HABIIEM Yy CIpaBax PO 3aXKCT MPaB CIIOXKHMBAYiB; MICTHTh Taki eTamnu: 1) OTpUMaHHS
3aBIaHHs, NIOCTAaHOBKA METH Ta PO3pOOKa MpOrpaMu JOCITI/PKEHHsS; 2) BCTAaHOBJEHHS TOBapO3HABUOL
XapaKTepPUCTHKH, TOBAPHOTO CTaHy Ta iHIIMX MOKA3HHKIB SKOCTI MPOIYKIIi; 3) BU3HAYEHHS [TOYATKOBOT
uiny; 4) MOCHTiPKEHHS PiBHS SKOCTI (BUSBIICHHS HasBHUX Je(eKTiB a00 IMOIIKOHKEHb); 5) yTOYHEHHS
CHOKMBYHX XapaKTEPHCTHK TOBapy; y3aralbHEHHS iH(opMalii Ta po3paxyHOK PHHKOBOi BapTOCTI Ha
JIaTy OLIHKH; 6) CKIIaAaHHs BUCHOBKY CYJIOBO-MEIMYHOI EKCIIEPTH3H.

Knrouosi cnoea: cyoosa excnepmusa, CnOXCUSYI MOBAPU, GUSHAYEHHS 6APMOCMI MOBAPY,
eKCnepm-mosaposHaseysb, NPUHYUNU OYIHIOBAHHSA, 3AXUCT NPAE CRONCUBAYIB, ANILOPUMM OYIHIOBAHHS.

Relevance of the study. A significant increase in falsified or counterfeit products, as
well as an increase in the number of cases of providing low-quality services on the market of
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Ukraine, required the adopting of a number of regulatories aimed at protecting consumer
rights, and conducting numerous examinations of consumer goods in cases on the protection of
consumer rights, with one of the main questions to commodity experts — determination of the
value of products provided for research. A commodity expert determines the value of a specific
product after examining its quality, establishing damages, identifying defects, etc. The variety
and quality of modern consumer goods and services lead to the asking of the same type of
questions to forensic experts-commodity experts, but regarding different groups of consumer
goods. Therefore, we consider it expedient to propose an algorithm for determining the value
of consumer goods, taking into account their quality, during expert research in cases on the
protection of consumer rights.

Recent publications review. Theoreticians and practitioners of forensic expertise
examined consumer goods from various scientific positions. Thus, experts-practitioners have
developed methodical materials for establishing indicators of loss of quality and market value
of non-food products and determining the amount of material damages incurred as a result of
wear and tear defects [12]. The study guide "Protection of Consumer Rights" by N. Salukhina,
0. Yazvinska and O. Bashkatova examines, in particular, the issue of consumer rights
protection by state bodies and public organizations, and also characterizes the peculiarities of
the inspection of business entities in the field protection of consumer rights, although no
attention was paid to determining the quality and value of the investigated objects [16].

I. Litvinchuk rightly believes that it is impossible to solve the task of the investigation
without the use of special knowledge (in particular, the knowledge of a commodity expert).
Emphasizing the mandatory conduct of forensic examinations during the investigation of
crimes, the researcher names the commodity examination among the special examinations
related to the features of products that can be recognized as dangerous. In addition, she notes:
in case of assigning a comprehensive examination, the investigator must provide the necessary
amount of products for research, which is sometimes difficult to do (for example, due to rapid
spoilage of food products) [8]. Unfortunately, this researcher did not pay attention to the issue
of determining the value of products that can harm the consumer.

The authors of the monograph "Theory and practice of conducting forensic
examinations in the direction of engineering, economic, commodity science types of research
and evaluation activities” focused on defining the theoretical and legal basis for the
appointment and conduct of forensic examinations and considered scientific and
methodological approaches to conducting examinations (in particular, commodity studies). The
researchers devoted a separate section to algorithms for establishing the fact of falsification and
conducting identification examination of food products [7], previously thoroughly outlined in
the work of T. Kundilovska and O. Kobzar [6]. However, these authors did not consider the
issue of determining the value of goods taking into account their quality, which proves the
relevance of the chosen topic and the need for its development.

According to the rules of the Ukrainian language, the noun “evaluation™ should be used
only to denote the result of the process, the quality of knowledge and behavior of students or
opinions, reasoning about the quality, character of someone (something), and the adjective
"evaluation” is a tracing from russian. In the Ukrainian language, the verb "to evaluate” and the
adjective "evaluative" should be used, respectively. However, the current legal acts regulating
expert activity operate precisely with erroneous word forms.

The research paper’s objective is to review general principles of evaluating the value
of consumer goods by a commodity expert in cases of consumer rights protection and the
development of an algorithm for evaluating their value taking into account quality.

Discussion. As we know, the value of consumer goods should be evaluated in
accordance with a number of the following principles: usefulness, supply and demand,
substitution, expectation, marginal productivity contribution, the most effective use [1, p. 46-
53; 2, p. 6-7; 3, p. 13-16]. Let us briefly characterize these principles.

The principle of usefulness is based on the fact that a product has value only under the
conditions of its usefulness for a potential owner or user. Utility is understood as the product’s
ability to satisfy the needs of the owner or user for a certain period of time. The principle of
supply and demand reflects the ratio of supply and demand for a similar product. According to
this principle, market price fluctuations for a similar product and other factors that may lead to
changes in the ratio of demand and supply for similar products are taken into account during
the evaluation. The principle of substitution involves taking into account the behavior of buyers
on the market, namely: for the purchase of a product, they do not pay more than the minimum
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price of a product of the same utility as offered by other products on the market. The principle
of expectation is based on the dependence of the value of the object of evaluation on the
amount of economic benefits expected from the ownership, use and disposal of this object. The
principle of contribution (marginal productivity) is determined by the influence on the value of
the object of assessment of such factors as: labor, management, capital and land, which is
proportional to their contribution to the total income.

The influence of a separate factor is measured as a share of the value of the object of
assessment or as a share of the value by which the total value of the object of assessment will
decrease in the event of its absence. The principle of the most efficient use consists in taking
into account the dependence of the market value of the object of evaluation on its most
efficient use. The most effective use is understood as the use of the product, as a result of
which the value of the object of evaluation is the maximum. At the same time, only those
options for using the product that are technically possible, permitted and economically
expedient are considered.

During forensic examinations in consumer protection cases, the commodity expert shall
comply with the general requirements for conducting an independent evaluation of consumer
goods [11]. The commodity expert independently searches for information sources (with the
exception of documents, the provision of which must be provided by the initiator of the
forensic examination), and must independently analyze: all found information sources related
to a specific consumer product; trends in the market of similar goods; information about
transactions with similar goods used for the application of the comparative approach, etc. In the
case of incompleteness of the specified information or its absence at all, the expert’s opinion
notes the negative impact of this fact on the evaluation results.

Depending on the selected methodical approaches and assessment methods, the
commaodity expert in the course of the research:

— collects and analyzes all essential information about the consumer product, in
particular: initial data about its legal status; information about the composition, technical and
other characteristics; information about the state of the market for this product and similar
products; information about the economic characteristics of the product (forecasted and actual
income and expenses from its use, in particular from its most effective use and actual use);

— analyzes the current state of use of a specific product and determines the conditions
for its most effective use;

— collects the necessary information to substantiate the capitalization rate and/or the
discount rate;

— defines legal restrictions on a specific product, taking into account their impact on the
value of this product;

— justifies the application of methodological approaches, methods and assessment
procedures, and if necessary, the use of special assessment methods and assessment procedures
(combination of several methodological approaches or methods).

The raw data and other information collected by the commodity expert should be
reflected in the opinion of the expert in consumer protection cases with a reference to the
source of their receipt and in its appendices. In addition, it is necessary to ensure the regime of
confidentiality in accordance with the requirements of legislative and regulatory documents
before conducting a forensic examination [5; 11; 14; 18].

The evaluation of consumer goods in consumer protection cases is carried out by an
expert using a base corresponding to market value or non-market types of value. The
evaluation base is chosen at the first stages of the expert evaluation of the product: it depends
on the purpose of the forensic product examination, the features of the product, and the
regulatory requirements for it. If the normative legal acts on the expert evaluation of the goods
or the initiator of the forensic examination do not specify the type of value to be determined as
a result of the expert study, then the market value is determined.

When determining the market value of consumer goods, the most efficient use of the
object of evaluation should be taken into account. The methods of conducting expert
evaluation, used when determining the market value of consumer goods in the case of using a
comparative approach, should be based on the results of the analysis of sales (offer) prices for
similar goods. Costs for reproduction (replacement) are determined on the valuation date
taking into account market prices. Forecasting cash flow and the corresponding rate of income,
experts necessarily take into account the influence of market conditions on the functioning
(use) of a consumer product, based on the principle of its most effective use [9, p. 23-25]. In
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the absence or insufficiency of information in the expert’s opinion, it is noted to what extent
this affected the reliability of the opinion about the market value of a specific product.

In the absence of reliable information on the sale prices of a similar product, the market
value of the evaluated product can be determined on the basis of information on the offer prices
of a similar product, taking into account the relevant amendments, which take into account the
trends of changes in the sale price of a similar product compared to their offer price. If external
factors (socio-economic, political, environmental, etc.) have a significant influence on the
market of a similar product, which makes it difficult to provide a reasoned and reliable
conclusion about the market value, the expert’s opinion provides additional clarifications and
caveats. At the same time, a commodity expert has the right to provide a conclusion about the
market value of a specific product, which is based, in particular, on information about the
previous price level on the market of a similar product or on the assumption of the restoration
of a stable situation on the market. In the opinion of the expert in the information about the
value of the consumer goods in cases on the protection of consumer rights, the expert-
commodity expert reflects the fact that the amount of value added tax is included or not
included in the market value.

When conducting forensic commodity examinations of consumer goods, the expert can
also use non-market types of value, which he must justify. Non-market types include:
replacement value, reproduction cost, residual replacement value (reproduction), value in use,
consumer value, liquidation value, investment value, special value, liquidation value, net
realizable value, appraised value, etc., the order of determination of which is determined by
individual national standards. Non-market types of value as a basis for evaluation are
determined using methods and evaluation procedures based on the results of analyzing the
usefulness or purpose of this product, as well as on studying the impact of the conditions of its
use or the method of disposal. To determine non-market types of value, information about a
similar product is used as a basis for evaluation in the part in which it meets the requirements
set forth for a certain non-market type of value [9, p. 31-33].

The market value and non-market types of value, determined by law for the purposes of
selling consumer goods, after deducting the costs accompanying the sale (in particular, those
related to the payment of value added tax), are recognized as the net sales value [11].

A commodity expert assesses the value of consumer goods in consumer protection cases
using methodical approaches and valuation methods that are components of methodical
approaches or a combination of several methodical approaches and valuation procedures. Most
often, the expert-commodity researcher uses several methodological approaches that most fully
correspond to the determined purpose of the evaluation and the type of value (if there are
reliable sources of information for its implementation).

To substantiate the final conclusion about the value of the consumer product, the
specialist compares the results of research obtained using different methodological approaches,
by analyzing the influence of the evaluation principles that are decisive for the purpose of the
examination, as well as information sources that affect the reliability of the research results.
The impossibility or impracticality of using a certain methodical approach, associated with the
complete absence or unreliability of the initial data on the consumer product and other
information necessary for this, is separately substantiated in the expert’s opinion. Other cases
of restrictions on the use of certain methodological approaches to determine the market value
and non-market types of value of the objects of assessment are determined by the national
standards, as the expert notes in the conclusion. The following basic methodical approaches are
used for expert product evaluation [11]: expendable; profitable; comparative.

The expendable approach is based on taking into account the principles of utility and
replacement and provides for the determination of the current cost of the costs of reproduction
or replacement of the product under study with their subsequent adjustment for the amount of
wear and tear (depreciation), and its main methods are the methods of direct reproduction and
replacement, when the residual cost of replacement (reproduction).

The profitable approach is based on taking into account the principles of the most
efficient use and expectation, according to which the value of a consumer product is
determined as the current value of the expected income from its most effective use, including
income from its possible resale. The main methods of the income approach are direct
capitalization of income and indirect capitalization of income (cash flow discounting), the
choice of which depends on the availability of information on the expected (forecasted) income
from the use of a specific product, the stability of their receipt, the purpose of evaluation, as
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well as the type of value to be determined. An expert commodity researcher forecasts and
substantiates the amount of income and expenses from the current use of the product under
study, provided that it is more efficient, or from the possible most efficient use, provided that it
is different from the actual use.

The comparative approach involves taking into account the principles of substitution
and supply and demand and analyzing the selling and offering prices of a similar product with
the appropriate adjustment of the differences between the objects of comparison and the
specific product, as well as compliance with the stipulated criteria. The main elements of the
comparison are the characteristics of a similar product based on its location; physical and
functional characteristics; terms of sale, etc. The value of a similar product is adjusted by
adding or subtracting a sum of money using a coefficient (percentage) to the selling price
(offer) of a specific product or by combining them.

During the examination in cases of consumer rights protection the commodity expert
relies on the fact that all consumer goods offered on the market of Ukraine have a price and a
value: price is a monetary expression of the value of the product (necessary, expected or paid
for a certain product or service in money sum); value is an estimated amount of the value of
specific goods and services at a specific time in accordance with the chosen interpretation of
value, which reflects the market’s view of the benefits received by those who own these goods
or use these services on the date of validity of the value.

The main factors of price formation are the size and dynamics of demand and supply of
products, which make up a complex of economic interests that have a decisive influence on the
prices formation. At the same time, during the commodity examinations in cases of consumer
rights protection for a specific type of product, the commodity expert needs to know the direct
factors under the influence of which prices were formed, namely:

— demand factors that determine the price of the product offered by the buyer (payable
demand - the funds that the buyer can allocate for the purchase of this product; the volume of
purchases; the level of savings and accumulations; consumer characteristics of the product that
characterize its usefulness and quality);

— factors of consumer choice — comparing the market of this product with goods
supplemented by accompanying goods, determine the competitiveness of this product
compared to products that replace it with goods of better quality; needs and opportunities of
buyers of this product and competitive product;

— supply factors — determine the price of the product offered by the seller (the quantity
of the product offered for sale in general and the quantity of the product offered by the seller).

For pricing, the level of prices determined by a direct comparison of the prices of this
period with the prices of the base period for the same or similar products with the application of
the appropriate adjustment coefficients is important - the price of analogues-sale [11]. To analyze
the level of prices in the forensic examination, the primary market value of a consumer product is
calculated based on data on the primary prices of a similar product presented on the Ukrainian
market. After that, the results are summarized and the maximum, average, or minimum market
price is calculated for the types of products, or the method of expert evaluation based on
professional experience is used, where descriptive, qualitative evaluations of processes and
phenomena that affected the state of the object of research cannot be directly measured and
calculate by mathematical or numerical method or with the help of regulatory documents.

In order to set up the value of consumer goods in the course of conducting forensic-
commaodity examinations in consumer protection cases, the following stages of calculating the
price of the examined goods should be forseen:

1) determining pricing goals — the price of goods plays an extremely important role,
which consists in obtaining income from the sale of goods; the more clearly the goal is
formulated, the more precisely the price will be set;

2) demand assessment — the price can increase when the demand is significant and
decrease when the demand is insignificant, so the commodity expert must estimate the price
elasticity of demand, determine the probable quantity of goods that can be sold during a certain
time at prices of different levels;

3) analysis of costs and determination of the relationship between price, sales volume
and profit — such a price should be set up that compensates for all costs during the sale of the
product and ensures a fair profit;

4) study of the market, analysis of the prices and quality of goods similar to those under
investigation, only after studying the prices and quality of similar goods, the expert can
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objectively determine the value of the goods;

5) choosing a pricing method — allows to correctly determine the price of a specific
product;

6) determining the primary cost based on the selected method — setting the price of the
product taking into account: discounts, markups, location of buyers, wholesale prices of the
manufacturer, as well as the amount of VAT, customs duties, costs and profits of trading
enterprises (trade mark-up);

7) study of the product quality level. Determination of the residual price taking into
account the loss of quality (if available);

8) generalization of the product data obtained at the previous stages;

9) issuance of an expert’s opinion.

On the basis of these stages, it is possible to propose an algorithm for assessing the
value of consumer goods, which is appropriate for implementation in expert practice of
conducting forensic commodity examinations of consumer goods in cases of consumer
protection.

1. The first stage. Receiving the task; setting the purpose of the research; development
of the research program (the expert-commodity expert thoroughly familiarizes himself with the
document on the basis of which he will conduct the research, as well as studies all other
materials related to the object of the research. After studying these documents, the expert
determines the purpose of the research and develops a program for its implementation).

2. The second stage. Determination of product characteristics, product condition, and
other indicators of products (the expert-commodity expert must select the parameters that need
to be clarified, as they will influence the expert’s conclusion; conducts research using
organoleptic methods, starting with an inspection of the provided objects, their packaging (if
available), as well as the premises where the objects are located, studies their storage
conditions; examining the packaging, singles out the parameters that make it possible to
resolve the issue of the actual condition of the goods subject to expert examination and their
compliance with regulatory requirements (type, means of packaging, materials used,
availability of necessary elements), labeling marks and their content, the actual condition of the
packaging (damages, their location, size and degree of expressiveness), in case of detection of
packaging damage, studies the locations of defects on the products and their coincidence with
traces of packaging damage — such research is important for clarifying the causes of occurrence
defects; during the direct examination of the product, first of all, it is detected by signs of those
characteristics (their quantitative and qualitative determination) that make it possible to classify
the product (name, material of manufacture, design features, etc.); studying the marking and
appearance, solves the question of the commercial property of the object according to the
appropriate classifiers [4, 10, 15, 17].

3. The third stage. Determination of the initial price (the main approach to determining the
market (initial) value is a comparative approach, which is based on the analysis of the sale prices
(offers) of goods identical or similar to the evaluated goods, on the primary or secondary sales
markets, with the appropriate adjustment that takes into account the differences between objects
of comparison and a specific product, for which the averaged price data that worked and are
working in Ukraine are used, under conditions that correspond to the content of the concept of
"market value" (that is, it is based on open market data and is presented in reference books that
meet the requirements for scientific objectivity and volume of information).

At the current stage of the development of the market economy, free (market), selling and
contractual prices operate. The variety of prices requires that when evaluating goods, the criterion
of availability of information about the price of the goods is taken as a basis, therefore the
methods of evaluating goods can be to be combined into the following groups: 1) by actual prices
(based on the use of reliable information about the price of a specific product on the domestic
consumer market); 2) analog (applied in the absence of a specific product and information about
its price on the domestic market, in this case such a product is compared with a similar product
available on the domestic market); 3) subjective — expert evaluation (used when evaluating
products of outdated design, withdrawn from production, which do not correspond to modern
fashion at all (taking into account the time of manufacture, residual consumer characteristics,
demand), and new goods that have qualitatively new consumer characteristics , the analogues of
which are absent on the domestic market, in this case, you can use price catalogs of foreign
countries, information on market conditions and consumer demand).

The initial price (using a specific method) is determined after establishing the product
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characteristics of the object of research, the manufacturer, marking and other indicators, using
price data, taking into account the market situation and consumer demand for a specific period
of time necessary for research, for which it is expedient for the expert to use information about
the assortment, price, market conditions of Ukraine, etc. Such data can be obtained at
specialized exhibitions, in branded stores, from manufacturing companies or sales companies,
from dealers, from specialized periodicals and catalogs, from Internet sites).

4. The fourth stage. Research of the quality level (establish the presence (absence) of
defects, the degree of their detection, size, location and nature. At the same time, they solve
tasks related to determining the actual state of the object and the reasons for changes in its
characteristics. found in signs-traces of negative influences that caused a change or loss of
consumer characteristics. Then these characteristics are compared with the basic data. It is
important not only to establish deviations from the norm, but also to determine the level of
product quality, taking into account the percentage of loss of quality, the degree of suitability
for intended use etc. Determining the level of product quality consists in evaluating the set of
indicators (deviations) established during expert research from the standpoint of their impact
on product quality).

5. The fifth stage. In the case of finding out the inappropriate level of quality of research
objects or other negative circumstances, the correlation coefficient is used to establish the real
value. In the conclusion, the expert-commodity expert describes the defects or shortcomings of
the products, determines the cause of their occurrence (if necessary) and the percentage of loss
of quality. It is possible to detect: manufacturing or non-manufacturing defects; mechanical
damage; defects caused by negative factors or natural wear and tear, etc. [13, p. 31-32]. If there
are several defects in the product, the percentage of quality loss is set according to the largest
defect. There are several methods of calculating wear and tear as a total loss of value of the
object under the influence of various factors, the main ones of which are: the method of
breakdown (physical, functional and external (economic) wear and tear) and the method of the
remaining period of economic life (based on the assumption that it is possible to fairly reliably
set the remaining service life).

6. The sixth stage. Summarization of data on the product under study obtained at the
previous stages. Calculation of the actual cost, taking into account the loss of quality (if any). At
this stage, the specialist summarizes all the data on the studied products, as received earlier. For
different groups of consumer goods, different sizes of correction coefficients are used, which are
recommended for use depending on the condition of the examined products [9, p. 45; 13, p. 33].

7. The seventh stage. The final stage is "Generalization of examination results. Drawing up
an "expert’s opinion" is a summary of all conducted research, a written expert’s opinion based on
the results of a forensic examination in accordance with the requirements of current legal acts.

Conclusions. It has been emphasized that the commodity expert uses several
methodological approaches that most fully correspond to the determined purpose of the
evaluation and the type of value (if there are reliable sources of information for its
implementation). Approaches and methods for spreading their use in expert practice during
forensic product examinations are given and characterized (if necessary, to establish the value
of consumer goods in consumer protection cases).

The algorithm for determining the value of consumer goods was developed on the basis
of the generalization of the experience of conducting forensic commodity examinations on
consumer, confiscated and other goods. The application of the proposed algorithm is
considered expedient when conducting forensic expert examinations in consumer protection
cases, as well as useful for preventing deficiencies that reduce the probative value of experts’
opinions.
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ABSTRACT

Recently, in connection with a significant increase in the number of falsified or counterfeit goods,
as well as in connection with an increase in the number of cases of providing low-quality services, an
urgent need arose on the Ukrainian market to carry out an examination of consumer goods in cases of
consumer rights protection, when one of the main one of the questions that arise during the forensic
examination is the determination of the value of the goods submitted for examination.

The purpose of the article is to consider the general principles and develop an algorithm for
evaluating the value of consumer goods by a forensic expert in consumer protection cases, taking into
account such goods. The principles that should be followed when evaluating the value of consumer goods
are characterized, namely: utility, supply and demand, substitution, expectation, marginal contribution to
productivity, the most efficient use. It is noted that the market value and non-market types of value are
determined by law for the sale of consumer goods. It is emphasized that the forensic expert in commodity
studies uses those methodological approaches that most fully correspond to the purpose of the assessment
and the type of value of the goods (if there are reliable sources of information for its implementation).

The methodological approaches used by the expert to estimate the value of the product were
analyzed: cost, profit, comparative. The proposed algorithm for determining the value of widely used
goods by a forensic expert-commodity expert in consumer protection cases; includes the following stages:
1) obtaining a task, setting a goal and developing a research program; 2) establishment of commodity
characteristics, commaodity condition and other indicators of product quality; 3) determination of the
initial price; 4) quality level research (detection of existing defects or damage); 5) clarification of
consumer characteristics of the product; summarization of information and calculation of the market
value as of the valuation date; 6) drawing up the conclusion of the forensic medical examination.

Keywords: forensic examination, consumer goods, determination of the value of goods,
commodity expert, principles of evaluation, protection of consumer rights, evaluation algorithm.
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CHARACTERISTIC OF THE FURTHER STAGE OF THE
INVESTIGATION OF THEFTS FROM PRIVATE HOUSES

Irop IMmpir. XAPAKTEPUCTUKA MOJAJIBIIOI'O ETAIIY PO3CJIAYBAHHSA
KPAJAI’KOK 3 MPUBATHUX BYJAUHKIB. V crarTi aBTOpOM BHU3HAYCHO MOHATTS IOAATBIIOrO
eTaly pO3CIiAyBaHHS, OKPECICHO Ta KOHKPETH30BAaHO 3aBIAHHS IOJAJBIIOTO €Taly pPO3CIiTyBaHHS
KpamiKoK 3 IPUBAaTHUX OyAWHKIB. Bu3Ha4eHO THIOBI CIiq4i CHTyamil IIbOTO €Taly po3CIiTyBaHHS, sSKi
MOXYTh OyTH c(OPMOBaHI TaKUM YHHOM: 1) MiZO3PIOBAHUI MOBHICTIO BU3HAE€ CBOIO BHHY y BUMHEHHI
3JI0YMHY Ta CIIBIPALIOE 31 CHIACTBOM; 2) MiJO3PIOBAaHUI YaCTKOBO BH3HAE€ CBOIO BHHY Y BUMHEHHI
3JI0YMHY, 3aMOBUYYE OKpEMi €Ii30[1 3J0YMHHOI HiSIBHOCTI; 3) Mi03pIOBaHUN HE BH3HAE CBOE] BUHU Y
BYMHCHHI 3JI0YMHY, BiIMOBIIIETHCA Bij CIIBIIPALli 31 CIiACTBOM.

3anexxHO BiJ cuiguoi cuTyamii Ul 3a0e3medeHHs OKa30Boi iHQopMmarii mpoBOIITECS pi3HI
ciiggi (po3mrykoBi) nif, sKi B 3araJlbHOMY BHUIIAI IOJISITAIOTh Yy TakOMy: JONHUT IIiIO3PIOBaHHMX,
3icTaBieHHs IXHIX MMOKa3aHb JUIS 3’SICYBaHHS POJi KOXKHOTO 3 HHX Y MEXaHi3Mi BUMHEHHS KOHKPETHOI
KPamiXKKH; ONMUTYBAaHHS POAMYIB Ta OJIM3BKHUX IiJO3PIOBAHUX SIK CBIJKIB IS OTpHMaHHS iHpopManii Ipo
iXHIO 00i3HAHICTH IIOAO 3JOYMHHOI MiSUIBHOCTI; OOLIYK 3a MiCHeM MHpPOKMBAHHS ITiIO3PIOBAHOTO Ta
MOXIIUBHX CXOBaHOK (Micue poOoTH, capai, rapaxi, Jadi TOIIO); MpPEA’SBICHHS IiJO3PIOBAHOTO Ta
BUKPAJICHUX pedeil A BIi3HAHHS; CIITYUN eKCIIEPUMEHT 3 BiATBOPEHHS [iil 3JOYMHIIB HA MICII IOIi;
MPU3HAYEHHS 1MeHTU(IKAMIHHIX eKCIepTH3, BiAOip 3paskiB Uil MOPIBHAIBHOTO NOCIHIIKEHHS: CIIiTIiB
PYK, 610JIOTI4HOTO MMOXO/XKEHHs (KPOB, CIIMHA, Ceya), 3aJIe)KHO BiJl BUSBICHUX Ha MICIIi TOAIT CITI/iB.

Takok HaBECHO TEpENiK MOXIMBHX OpraHi3allifHUX 3aXO[iB Ta HETJaCHUX CIIiTYHX
(po3uryKoBHX) Iiif, siki HEOOXiTHO 3MIHCHUTH MPH PO3CIiAYBaHHI KPaIiKOK 3 IPHBATHUX OYANHKIB.

Kniouosi cnosa: kpuminanvie npasonopyutents, noOAIbWUll eman po3Ccuioy8anHs, munosi cuioui
cumyayii, cnioyuil, crioyi (po3uiyKosi) Oii.

Relevance of the study. One of the principles of building a forensic methodology as a
system of scientific provisions and practical recommendations (algorithms, programs) that
ensure optimal organization of the investigation of criminal offenses is the sequence of
activities of authorized persons in the course of collecting evidence [1, p. 411]. Other
principles of the construction of the forensic methodology are the situational nature and stages
of the investigator’s (inquirer’s) activity, since depending on the situation that arises at each
stage, the investigator, after assessing the degree of its difficulty, determines the task, outlines
ways to solve it, using for this forensic tactics means, and receives a result, which, in turn,
affects the formation of the next investigative situation. The investigation process in forensics
is divided into three stages: initial, next (subsequent) and final.

In the conditions of martial law in the territory controlled by Ukraine, the problem of
investigating personal property thefts from private houses remains relevant. The number of
committed thefts remains consistently high, and the results of their investigation are quite low.
According to the Office of the General Prosecutor of Ukraine, 723 thefts were committed from
summer cottages and garden houses in January-October 2022, not including private houses
with permanent residence, of which a notice of suspicion was served in 410 cases [2].

Undoubtedly, there are a number of objective reasons related to the insufficient staffing
of investigative units, the significant workload of investigators with the work of documenting
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and investigating the category of war crimes. In addition, a significant number of thefts are
latent, since, especially in the front-line area, such crimes are simply not registered due to the
lack of private houses owners and insufficient staff of investigative units. The development of
forensic recommendations for their use in the practice of investigating criminal offenses at all
stages of the investigation is relevant for all types of crimes, including theft from private
homes.

Recent publications review. The problems of investigating criminal offenses against
property were considered by many scholars in criminology and criminal procedure, in
particular, such as: Yu. Alenin, L. Arkusha, V. Bakhin, A.Volobuyev, V. Zhuravel,
A. Ishchenko, I. Kogutych, O. Kolesnichenko, H. Matusovskyi, M. Pohoretskyi, O. Pchelina,
M. Saltevskyi, R. Stepanyuk, V. Stratonov, V. Tyshchenko, S. Chernyavskyi, Yu. Chornous,
V. Shepitko, B. Shchur and others. Despite the sufficient number of publications, in these
scientists® works not enough attention is paid to the algorithm of actions of the investigator
(inquirer) at the next stage of the investigation of private houses thefts.

The article’s objective is the development of the algorithm of investigator’s
(inquirer’s) actions of the at the next stage of the investigation of thefts from private houses.

Discussion. Researches define the investigation stage as a separate period of time
within which, under the specific conditions of the investigation, a system of actions aimed at
solving joint tactical, strategic, and intermediate tasks is carried out and is determined by the
procedural decisions made [3, p. 247; 4, p. 185]. The further investigation stage is marked by
solving problematic situations regarding the formation of the evidence base, establishing the
event and method of committing the criminal offense, proving the guilt of the person suspected
of committing the crime. The information at the investigator’s disposal the at this stage is
characterized by a greater volume, logical orderliness and specificity, a variety of procedural
sources of evidence and a targeted focus on evidence [5, p. 165].

After carrying out a set of investigative (search) actions aimed at identification and
detention of the offender, i.e. after solving the tasks of the initial investigation stage, the next
one begins, the main task of which is the building of the evidence base. The actions of the
investigator (inquirer) should be aimed not only at collecting information, but also at its
thorough evaluation and systematization. At the same time, it is necessary to take into account
such complete and reliable information as was obtained at the initial stage, the possibility of
obtaining new information depending on the position of the suspect and his/her actions, which
may contribute to the investigation or oppose it.

V. Tishchenko considers the following to be distinctive features of the next
investigation stage:

1) constant analysis and synthesis of incoming information, verification of evidence and
counter-evidence (for example, reference to an alibi, transfer of guilt to another crime
participant, etc.);

2) the need to increase the quantity and quality of incoming forensically significant
information, as well as its filtering, discarding unnecessary unconfirmed evidence and
supplementing it with necessary and evidential information;

3) the involvement of a large number of new participants in investigative and forensic
activities — witnesses, specialists, experts, investigative and operational workers (especially
when creating an investigative and operational group or investigative teams);

4) detection and investigation of new episodes of criminal activity of suspects and
accused persons;

5) development of a detailed investigation plan, which involves checking all versions,
solving all assigned tasks;

6) making tactical decisions related to the emergence of various conflict situations,
which are created both with the accused and with other persons;

7) adopting procedural decisions that require detailed justifications (issuance of
resolutions on involvement as an accused, on the selection of a preventive measure, assigning
forensic examinations, etc.);

8) conducting investigative actions that require significant organizational efforts;

9) solving forensic tasks by conducting tactical operations;

10) making a number of final decisions on the criminal case regarding the criminal
activity under investigation, in general and its separate episodes, participants in the crimes,
discovered property, physical evidence [6, p. 196-197].

Concerning tasks of the next stage the A. Volobuyev’s opinion is considered to be
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correct. This scholar considers them to be: formation of an evidence system regarding the
suspect; identification of all accomplices and collection of evidence of their guilt; finding
reasons and conditions that contributed to the crime commitment and taking measures to
eliminate them; ensuring compensation for material losses caused by a criminal offence;
collection of information about the suspect’s identity, necessary for passing a fair and
reasonable sentence [7].

In our opinion, the planning of the investigation of criminal offenses at a later stage
should ensure the following tasks: the formation of a system of evidence containing factual
data about the circumstances of each criminal episode under investigation and the persons
involved in their commitment; establishing the nature and degree of the suspect’s participation
in other offenses and other circumstances to be proven; optimal and consistent use of all
available means of proof: sets of overt and covert investigative (search) actions, tactical
combinations and operations, possibilities of using forensic technical means and special
knowledge; finding reasons and conditions that contributed to the commitment of a criminal
offense and taking measures to eliminate them; ensuring compensation for material losses
caused by the crimes commitment, possible confiscation of property (if this task was not
resolved at the initial investigation stage).

The tasks of the next investigation stage in general are consistent, detailed, complete
and methodical proof. If the offender is detained and enough evidence is collected to bring him
to justice, then at the next stage of the investigation, the reasons for the detention are checked,
all participants and episodes of criminal activity are identified, the connections between the
elements of the crime are worked out and analyzed, and the causes and, if possible, conditions
that contributed to committing a crime are established.

Building of investigative situations of the next investigation stage is largely related to
the position occupied by the suspect (suspects). Summarizing the materials of criminal
proceedings and the results of the interrogation of investigators (inquirers) made it possible to
identify three main typical investigative situations of the next investigation stage of thefts
private houses.

The first situation, when all suspects fully admit their guilt and cooperate with the
investigation, is the most favorable for the investigation. However, their position should not
completely exclude the version of the possible giving of false testimony by these persons in
order to facilitate the evasion of criminal liability of certain co-conspirators, or in order to
avoid criminal liability of some of them in relation to other, more serious episodes of criminal
activity.

The second investigative situation is less favorable, because the suspects of committing
a criminal offense may admit their guilt partially and keep silent about certain criminal activity
episodes. Incomplete admission of guilt may be a consequence of the suspect’s assessment of
his/her actions differently than the investigator assesses and describes in the suspicion
notification. Such a choice of the suspect’s position at the pre-trial investigation may be due to
taking into account the presence of evidence about certain circumstances of the criminal
offense event: in the presence of direct evidence, it does not make sense to deny one’s guilt,
and in relation to other circumstances where there are only derivatives, such a position seems
appropriate for them. Partial denial of one’s guilt can also be caused by slander of a person on
the part of his accomplices, the failure to identify which caused the investigator (inquirer) to
make an investigative mistake when determining the suspect’s guilt.

The third investigative situation is determined by the suspect’s categorical denial of his
guilt and refusal to cooperate with the investigation, which is accompanied by false testimony
or refusal to testify. The suspect’s denial of guilt, as a rule, is unfounded.

Considering the investigative situations of the next investigation stage of thefts
committed on the territory of horticultural societies and dacha cooperatives, V. Samsonova
identifies five possible typical investigative situations: 1) the person who was notified of the
suspicion fully admits his/her guilt in crime commitment, all the participants of the criminal
group are arrested and they cooperate with pre-trial investigation bodies; 2) all members of the
group were detained, all of them partially admit their guilt in crime commitment, there are
discrepancies in the detainees’ testimonies; 3) the person who was notified of the suspicion
fully admits his guilt, but keeps silent about the crime accomplices, although there are factual
data on the crime commitment as part of a group; 4) certain participants in the theft have been
detained, there are factual data indicating that they committed a crime, but they do not admit
their guilt and refuse to cooperate with the investigation; 5) the person who was notified of the
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suspicion does not admit guilt, although there are factual data indicating that he/she has
committed the crime; the suspect refuses to testify about his/her and other persons’
involvement in the crime commitment [8, p. 15].

In general, we agree with the author’s opinion, but we believe that in fact the second
and fourth situations are a variant of the third and it is possible to combine them. In addition,
the list of investigative (search) actions for solving them proposed by this author in her thesis is
almost the same.

For all categories of thefts, including from private houses, the main directions of work
can be identified, which are as follows:

— studying the identity and lifestyle of suspects or persons who have any relation to the
perpetrator, which allows to establish the identity of the aimer or the organizer of the
committed offense and other accomplices;

— search for places of storage of stolen goods, identification of persons or organizations
(for example, pawnshops) engaged in the sale of stolen goods;

— organization of prevention of committing a new similar crime: training of patrol
police officers, preventive talks with the public (sellers of shops, kiosks, employees of
transport organizations, residents living at the place of probable commission of the offense,
etc.), mobilization of public organizations, etc.;

— search and verification of involvement in theft of persons who do not have a
permanent source of income, unemployed persons who do not have a permanent place of
residence;

— verification by operational-search means of involvement in theft of persons who lead
an antisocial lifestyle, are registered by the police, and have income of dubious origin.

To secure evidentiary information depending on the investigative situation, they carry
out various investigative (search) actions, which are generally as follows:

— interrogation of suspects, comparison of their statements to clarify the role of each of
them in the mechanism of a specific theft or the entire criminal activity, if several episodes are
revealed,;

— questioning of suspects’ relatives and friends as witnesses to obtain information about
their knowledge of criminal activity;

— re-interrogation of witnesses, eyewitnesses to clarify their testimonies, taking into
account newly discovered facts;

— search at the suspect’s place of residence and possible hiding places (place of work,
sheds, garages, cottages, etc.) with the aim of identifying and seizing items related to the
criminal offense, including crime tools or stolen property;

— presentation of the suspect and stolen items for identification;

— investigative experiment to reproduce the actions of criminals at the scene, as well as
to conduct the necessary experiments or tests in order to establish the mechanism of
penetration into a residential building;

— assignment of identification examinations, selection of samples for comparative
research: handprints, biological origin (blood, saliva, urine) depending on the traces recovered
at the scene.

Of course, depending on the investigative situation, the list and sequence of the said
investigative (search) actions may be different.

In addition to the specified investigative (search) actions, it is also possible to conduct
the following actions of a search and organizational nature and covert investigative (search)
actions with strict compliance with the requirements of the Criminal Procedure Code of
Ukraine (CPC of Ukraine) [9]: audio and video monitoring of a person (Art. 260 of the CPC of
Ukraine) can be carried out, including, during the stay of the suspect in places of preliminary
detention; arrest of correspondence (Art. 261 of the CPC of Ukraine); inspection and seizure of
correspondence (Art. 262 of the CPC of Ukraine); removal of information from transport
telecommunication networks (Art. 263 of the CPC of Ukraine); removal of information from
electronic information systems (Art. 264 of the CPC of Ukraine); inspection of publicly
inaccessible places, housing or other possessions of a person (Art. 267 of the CPC of Ukraine);
determining the location of a radio-electronic device (Art. 268 of the CPC of Ukraine) is a very
effective means of identifying suspected persons, including not yet arrested accomplices of the
event; surveillance of a person, thing or place (Art. 269 of the CPC of Ukraine) can be carried
out in public places, at the place of residence of relatives and acquaintances for the purpose of
finding person’s contacts.
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At the same time, special equipment provided by police bodies can be used, including
photo and video equipment; the use of confidential cooperation (Art. 275 of the CPC of
Ukraine) is an effective means of obtaining information about both the identity of the suspect
and the accomplices of the offense and can be obtained from acquaintances, neighbors in the
precinct, etc.; analysis of the materials of criminal proceedings, the actors of which were
participants in the investigated criminal offense; interviews, and possibly interrogations of
persons who were accomplices in offenses previously committed by suspects; check for
involvement in the commitment of other criminal offenses according to the forensic records of
the Expert Service of the Ministry of Internal Affairs of Ukraine: fingerprints, burglary tools,
shoes, vehicles, etc.; checking the records of the Department of Information and Analytical
Support of the National Police of Ukraine: according to the method of committing the crime,
stolen items, numbered items, antiques, etc.

The final procedural action, which determines the end of the further stage of the
investigation, is the indictment of the person. During the investigation of criminal offenses, the
investigator may not always simultaneously make a procedural decision substantiated by the
collected evidence to charge a specific person as an accused for committing all the crimes in
which he/she is involved, or to charge all co-conspirators as accused. The filing of an
indictment has not only important procedural but also tactical significance.

Conclusions. The correct choice of the moment and procedure for carrying out this
procedural action (indictment for episodes of criminal activity for which the person does not
expect it; indictment for committing several crimes at once; successive indictment of
accomplices, starting with persons who give truthful testimony about the circumstances of their
crime commitments, ending with those who categorically do not admit their guilt) can affect
the formation of the accused’s position regarding his/her cooperation with the pre-trial
investigation bodies.

Regarding the above, we can note that we have determined the task of the next
investigation stage of thefts from private houses, and have defined the typical investigative
situations of this stage, and outlined the algorithm of the investigator’s (inquirer’s) approach to
solving them. The given forensic recommendations have a clear practical orientation and will
be useful during the investigation of private houses thefts.
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ABSTRACT

In the article, the author defined the concept of the next stage of the investigation, outlined and
specified the tasks of the next stage of the investigation of thefts from private houses. Typical
investigative situations of this stage of the investigation have been defined, which can be formed as
follows: 1) the suspect fully admits his guilt in committing the crime and cooperates with the
investigation; 2) the suspect partially admits his guilt in committing the crime, keeps silent about certain
episodes of criminal activity; 3) the suspect does not admit his guilt in committing the crime, refuses to
cooperate with the investigation.

Depending on the investigative situation, in order to provide evidentiary information, various
investigative (search) actions are carried out, which generally consist of the following: interrogation of
suspects, comparison of their statements to clarify the role of each of them in the mechanism of
committing a specific theft; interviewing relatives and relatives of suspects as witnesses to obtain
information about their awareness of criminal activity; search of the suspect’s place of residence and
possible hiding places (place of work, sheds, garages, cottages, etc.); presentation of the suspect and
stolen items for identification; an investigative experiment on reproducing the actions of criminals at the
scene; appointment of identification examinations, selection of samples for comparative research:
handprints, biological origin (blood, saliva, urine), depending on the traces found at the scene.

Also given is a list of possible organizational measures and covert investigative (research) actions
that must be carried out when investigating thefts from private houses.

Keywords: criminal offense, subsequent stage of the investigation, typical investigative situations,
investigator, investigative (search) actions.
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ELECTRONIC CRIMINAL PROCEEDINGS: INTERNATIONAL
EXPERIENCE OF USING INFORMATION SYSTEMS
FOR ALGORITHMIZATION OF CRIMINAL JUSTICE

Ouena AHTOHIOK. EJIEKTPOHHE KPUMIHAJIBHE MMPOBA’KEHHSI:
MIKHAPOJJHA JOCBIJ BUKOPUCTAHHA THOOPMAIIMHAX CUCTEM
AJTOPUTMIBALIL KPUMIHAJIBHOI IOCTHIIL. Crarts mnpucBsdeHa OCTiMKEHHIO Ta
MOPIBHSJIBHOMY aHaNi3y MDKHAPOIHOTO JOCBITy BUKOPHUCTAHHS MPOTPaM Ta IHHOBAI[IHHUX TEXHOJIOTIH B
cdepi KpUMIHAIBHOI FOCTHUIII B JEIKHX KpaiHaX CBITy Ta BH3HAUYEHHIO OCHOBHHUX MPUYHH JUcCOaaHCy
TEHJICHIIH PO3BUTKY Ta BIPOBAIKEHHS MOMIOHUX CHCTEM B YKpaiHi; cocobdaM Ta 3acobaM OTpUMaHHS,
Ta MOXXJIHMBOCTSAM peajizaiii mpaBa Ha cOip, MOJaHHA Ta AOCTYNy 10 iH(opMarii Ta 10 JO0Ka3iB B
SJISKTPOHHOMY KPHMiHAJIbHOMY ITPOBaPKCHHI.

AKTYaJbHICTh IIi€1 CTAaTTi MoJsIra€ B HEOOXiTHOCTI apryMEHTOBAaHOTO MOPIBHSUILHOTO —aHami3y
MO3UTHBHOTO Ta €()EeKTHBHOTO NOCBiAY Ail0YMX CHCTeM iHdopmaTu3amii KpUMiHaJIbHOI IOCTUILIT Pi3HHUX
KpaiH, 3a/U11 BHpilIeHHS npobiemMu peopMyBaHHS KpUMiHATIBHOI FOCTHLIT YKpaiHH, IUITXOM CTBOPEHHS
iH(pOpMaLiitHOT cHCTEeMU NOCYIOBOTO PO3CIITyBaHHS — E€ICKTPOHHOTO KPHMIHAJIBHOTO MPOBAKEHHS B
YkpaiHi, 3 METOI0 yIOCKOHAIICHHS CYy4aCHOI KOHIIETIi €IeKTPOHHOI CKIIaI0BOT YaCTHHU KPUMiHAJIBHOTO
MPOBAaDKEHHS 3aUlsl pealizalii NPHHIUIIB IEMOKPATHYHOTO CYCHUIBCTBA, TAaKUX SK TOCTYI JIO
HpaBoOCYIsl, SIK OJHOTO 3 HAWIOJIOBHIMIMH NPHHIMI 3a0e3NeueHHs 3aKOHOJaBYMX MpaB i CBOOO
JIFOJTHY B IEMOKpPATUUHIH JiepikaBi.

VYV nmocmipKeHHI TNPOBEIEHO aHami3 JOCBiAY (YHKIIOHYBaHHS IHHOBAI[IMHUX TEXHOJIOTIH B
SJISKTPOHHUX CHUCTEMaX OpraHiB KPUMIHAJIBHOI IOCTHLIT B PO3pi3i OIJISIY 3aCTOCYBaHHS Pi3HOMaHITHHX
iHpopMaLiifHUX Mporpam 3a MOJEJUII0 Ta crocobaMu OTpHMaHHs Ta 30epexeHHs iHdopmaii; aHami3
pe3ynbTaTiB POOOTH CTPATETIUYHHUX EIEMEHTIB IMPOrpaM; IMOPIBHIHHS KOMIUIEKCHHX METO[IB MiIXOLy A0
BIIPOBA/DKECHHS IHHOBAIIMHMX TIPOLIECIB OpraHi3alii, 3aCTOCYBaHHS Ta KOHTPOIIO B EJIEKTPOHHOMY
KpHMiHAJILHOMY TPOBa/KEHHI B PI3HUX KpaiHax. 3a pe3ylbTaTaMH IOCIiKCHHS BiI3HAYEHO OCHOBHI
HampsiMH poOOTH, HEOOXiqHOT I BIPOBAHKEHHS CHCTEMH Cy4acHOTO Ta €()EeKTHBHOTO EJEKTPOHHOTO
KPHUMIHAJILHOTO TIPOBA/DKEHHS B Y KpaiHi.

Knwwuoei cnosa: enexmponne KpuMmiHalbHe RPOBAONCEHHS, OlOdNCUmMAanizayis KpUMIHATbHOT
rocmuyil, anreopummizayis eleKmpoHH020 KPUMIHATbHO20 NPOSAONCEHHS, eNeKMPOHHI CUCIEMU OPeaAHI8
KPUMIHAbHOI ocmuyii.

Relevance of the study. Dynamic development of modern strategic elements of
algorithmization and implementation of artificial neural network technologies in the sphere of
criminal justice in the developed countries such as the USA, Japan, China, Germany, have
become viable to be implemented and applied on a large scale and envisage promising
directions for the development of smart technologies.

The development of the area of digitalization of the criminal justice system in different
countries can be studied through the analysis of the experience of functions of electronic
systems which use various innovative programs such as the ones in the USA ("Qasis", "Magic
Lantem"), England ("Transforming Through Technology"), Germany ("INPOL-neu",
"rsCASE", "Koyote", "Fall Bearbeitungs-System Thuringen", Hungary (National Computer
Board), Belgium ("e-Justice", "Tax-on-Web", "Police-on-Web"), etc., therefore, we can
conclude that numerous countries are far more advanced in this respect. This good practice also
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has advanced development in the following countries: Saudi Arabia, South Korea, the Republic
of Kazakhstan, Singapore, Estonia and others. In the meantime, as of now, the practice of our
native application of the principle of informatization and digitalization of the criminal
proceedings uncovered how imperfect and outdated it is, exposed the difficulties of law
enforcement as well as the absence of a unified national concept of the electronic criminal
proceedings in Ukraine [2, 16, 17].

Recent publications review. Dynamic development of the functions of world electronic
systems of the criminal justice system bodies encourages the systematic scientific studies of this
experience. The development trajectory of the digitalization processes in the criminal justice
systems in different countries pertains to the plane of academic interest of many native
researchers. These studies are reflected in the academic papers by A. Stolitnii, V. Shepitko,
K. Branovitskiy, L. Golovko, O. Zhuchenko, M. Mayetniy, G. Chigrin, O. Sirenko, etc [1-4].

The article’s objective is to investigate the development of modern elements of
algorithmization and implementation of artificial neural network technologies in the sphere of
criminal justice

Discussion. The development of the modern electronic medium in the work of the
criminal justice system in different countries can be studied on the basis of the following
examples [5-16]:

1) The development of the information society in Lithuania: In 2011, the Government
approved a program (2011-2019), in which were specified certain objectives of the
governmental sector to expand the scope of eligibility and use of public electronic services. In
order to promote the governmental strategic goal, the National Court System (NCS)
implemented a project to develop electronic services in the courts, and on July 1, 2013 the web
portal of govenmental electronic court services (EPP) was launched as a separate LITEKO
module. Extra emphasis should be placed on the integration with the recently developed pre-
trial investigation information system (IBPS). Since 2017, the pre-trial investigation procedure
has been performed entirely through the information system, including all procedural actions of
the courts at this stage. It is the first step in the electronic review of criminal cases, which is
currently at the development stage. Meanwhile, the judiciary and procedural legislation often
remain conservative and inert. Therefore, the decision-making and management system of IT
systems must be built in such a way so that it is able to respond promptly to new challenges,
reasonably adapt to existing norms and requirements (sometimes initiating legislative changes)
and skillfully accommodate to different interests.

2) Due to the fully automated litigation and electronic means of communication — the so-
called e-Justice decisions — Estonia has one of the most efficient judicial systems in the world.
The central information system — Electronic File (e-File) — provides access to various stages of
criminal, civil and administrative proceedings, court decisions and procedural acts to all parties,
including citizens. The development of e-File was driven by the need to separate data storages
that functioned independently of each other. Being an integrated system, the Electronic File
provides simultaneous exchange of information between information systems of different parties:
police, prosecutors, courts, penitentiaries, probation organizations, executors, free legal aid
system, tax authorities and customs, public support center, lawyers and citizens. Electronic File is
an online information system that collects documents regarding civil, administrative, criminal
proceedings and proceedings concerning misdemeanor offenses, as well as allows you to take
appropriate action, insert data and process it. Electronic File enables the parties of the case and
their representatives to submit documents to the court in electronic form and to control the course
of the corresponding court proceedings. Citizens can also appeal lawsuits and decisions, make
payments related to proceedings, as well as make inquiries in the Criminal Records Database
concerning themselves and others. The system allows persons to see only the proceedings in
which they participate. The public part of the Electronic File is secure because you require an 1D
or mobile ID to log in. Electronic File saves time and funds because data is entered only once and
communication between the parties is done electronically. The Estonian e-File project has
received a special award from the "European Crystal Scales of Justice Award 2014", which is
awarded for innovative practices that promote efficiency and high quality of justice.

3) Judicial Information System (JIS) in the Republic of Moldova is an automated
information system which consists of multiple interrelated resources, information technologies
and methods. The main purpose of JIS is the registration, processing and application of the
information related to the court requirements and legal proceedings from the moment of their
registraion to the point of their archiving and publication. Users have permission to acess the
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information and data stored in the JIS, in accordance with the competence and authority they
possess and on the basis of the legal regime of the information or data to which access is
granted. The level of access to information for each participant corresponds with the level of
their obligations and access profile. When registering a request for an indictment, inquiry,
minutes of meetings and appeals, the system ensures a logical connection between the main
category and the indicator of the case file. This ensures that the data in the case file is entered
correctly. This data is then displayed in all further statistical reports. The new version of the
Integrated Proceedings System (IPS) allows the person to access and edit Microsoft Word
documents directly in the system. This ensures the security and confidentiality of data, as well
as the storage of all corresponding documents in the IPS. The current version 5.0 of the IPS has
been at the stage of experimental operation since 2019 and has been gradually implemented in
all courts. Improving the functionality of this version is an ongoing process.

4) In Italy the control over the judicial system and the development of the IT system is
assigned to the Ministry of Justice; therefore, the Ministry determines key roles. The Judicial
Council is responsible for the matters related to the status of judges and prosecutors, and has
recently gained responsibility to organize courts and prosecutors’ offices. Lawyers — of whom
there are approximately 300,000 in Italy — are organized in local bar associations (one in each
local court), which are controlled by the National Bar Council. The Agency for Digital Italy
(AgID) is the technical body of the Council of Ministers responsible for coordinating e-
government initiatives and in a broader meaning, the national digital innovation strategy. It sets
technical standards and components for a national e-government platform.

The state of the electronic litigation in criminal proceedings is fragmented. The SICP
crime information system is the digital foundation for criminal proceedings. It was developed
as a unique system that works for both courts and prosecutors with full regard to the
organizational characteristics of the two institutions and the rules procedural code. It consists
of various modules that offer registration and data collection, document management
(including statistics), document work, workflows and data interaction with external databases.
SICP database The SICP database is the main element of data collection in criminal
proceedings. The data structure established between prosecutors and courts ensures the
seamless interaction of data between the two institutions. The long list of software modules
allows users to register, update and manage data, as well as use this data to support many of the
tasks performed by prosecutors and courts in criminal proceedings. NdR Portal — (Crime
Report Portal). The portal should be used by police officers across the country to report crimes
to the appropriate prosecutor’s office. The data is automatically uploaded to the SICP
prosecutors’ database, while the corresponding clerks check the data.

Re.Ge.WEB is the foundation of the system that ensures document management
functions (registration and data management), integrated in the workflow system, which, based
on the status of the proceedings, makes various procedural actions provided by the procedural
code available to users. Clerks in courts and prosecutors’ offices use this module for permanent
document circulation. In addition, clerks should use different, somewhat compatible programs
to work with specific procedures.

A&D is "Acts and Documents” module which allows you to compile procedural
documents using data collected in the database and using verification mechanisms designed to
reduce errors. It is mainly used to support the performance of tasks by clerks. "Point of work
with criminal proceedings” (Digital desktop of the magistrate): this module ensures a set of
functions essential for prosecutors and judges to manage the workload. It offers such functions
as scheduling hearings integrated into the calendar of judges and prosecutors as well as the
function of automatizing the work of courts and prosecutors’ offices. SNT is the notification
system that allows electronic transmission of messages to lawyers and expert witnesses.
Notifications require a digital signature.

5) In Azerbaijan, all information about every case (procedural documents of the parties,
data of participants of the process, information about procedural actions and events, material
and procedural documents of courts, audio recordings) is stored in the centralized information
system of all courts called AZEMIS (Electronic Judicial Information System of Azerbaijan).
The system was created in 2014 and since then it has been maintained and constantly
developed by the Ministry of Justice as part of the Judicial Services and Intelligent
Infrastructure Project (JSSIP) in collaboration with the World Bank. In 2014, the portal of the
governmental electronic court services (Electronic Cabinet) was launched as a separate
AZEMIS module. The electronic cabinet (special portal emehkeme.gov.az) allows the parties
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to form and submit procedural documents to the court in electronic form, to read the documents
of the electronic case, to manage information about court fees, court expenses and fines.
AZEMIS is integrated with 30 information systems and registers of other institutions, such as
Azerbaijan Automated Tax Information System, Penitentiary Service Information System,
Enforcement Proceedings Information System, Register of Individuals, Register of Legal
Entities, Electronic Notary Service, Traffic Police Electronic Database, Information System of
Electronic Criminal Cases, the State Register of Real Estate, the information system of banks,
credit institutions, mobile operators, retail markets, etc., and it continues to be integrated.

6) According to the Judiciary Act, the Judicial Information System (JIS) of Latvia is a
governmental information system developed by the Government of Latvia (Ministry of Justice).

In Latvia, there is only one centralized JIS, which was developed in 1998 and
introduced in 1999 (in courts across the country in 2003). The system is maintained and
developed by the Latvian Judicial Administration and is currently being transferred onto a new
platform within the E-case project (Electronic Case). Authorization is ensured by: a password
(provided by the Judicial Administration), electronic signature, electronic ID, Internet banking
(through the portal Latvija.lv). The main advances in the JIS are currently being carried out
within the framework of the E-case project launched in 2018. The Judicial Administration of
Latvia is responsible for the management and administration of the project on all levels:
development of an electronic case: interaction with the prosecutor’s office, prisons and the
probation service; development of new software for JIS (JIS 2).

After introducing the unified E-case and ensuring cooperation with the prosecutor’s
office, prisons and the probation service, it is planned to ensure interaction with other ISs: the
registers of the Ministry of Internal Affairs, state police, forensic experts. The most important
aspects of the development of the JIS are providing a fully electronic cycle within the
procedure, reducing of the duration of proceedings and ensuring access to information,
including fully electronic exchange of information between the court, parties and other
participants in court proceedings. According to the strategic vision (concept) of the E-case
solution, which is being developed involves both the development of existing IS and the
implementation of new solutions. Users of the portal: parties, lawyers, experts, probation
officers and clients, prisoners and their relatives. The electronic catalog of cases will be
developed to ensure centralized case management, control over the access rights and data
exchange between ISs integrated into the E-case (at stage 1 there will be interaction between
the E-case IS of prosecutors, probation, penitentiary system, courts (JIS 2) and public E-case
portal). The electronic catalog will serve as an information exchange point, but the case file
will be stored in the system where it will first be registered. For instance, if the prosecutor’s
office registers evidence in a video format, the evidence will be stored in the IP of the
prosecutor’s office, but with the support of an electronic catalog of cases, judges and court
employees will have access to evidence through JIS 2 and parties through the E-case portal.

7) The Austrian justice system, as a modern and innovative organization, provides
necessary services to the society. It generates an annual income of 1.6 billion euros and
employs about 11,900 people.

The Justice Automation Program (VJ) is a foundation in Austria. It assists all courts and
prosecutors’ offices in keeping registers of over 66 different types of proceedings. Some types
of proceedings (for example, the payment order procedure) are fully automated; court decisions
are issued automatically and sent by the centralized mailing service. Documents and decisions
are transmitted through the Electronic Legal Notification System (ELC), and the court fee is
charged as a cashless payment.

EliAs is an electronic integrated assistance for prosecutors; The IT solution is designed
to facilitate the administration of case materials during the preliminary investigation of
criminal cases and, for the most part, to replace a huge amount of materials in paper form
(approx. 600,000 per year). Upon completion of the initial stage of proceedings against
unknown offenders (UT) will be processed through EliAs (about two thirds of all cases). In
order to do this, based on incoming (via ELC) reports, clearly structured EliAs files are created
and transmitted to (district) prosecutors.

The goal of IVV is comprehensive automated administration of prisoners. This
program, which has been in use since the beginning of 2000, includes records of prisoners in
the main areas of prison administration and timing.

Electronic transmission of legal messages (ELC). Electronic transmission of legal
communications with the courts was first introduced back in 1990 as a means of
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communication with the parties, which would be on a par with the submission of documents in
print. With the introduction of this system, Austria was the first country in the world to
establish electronic transmission of legal communications. Electronic transmission of legal
messages provides electronic document management and automatic receipt of detailed
information on the case in the IT applications of the justice system.

Since 2013, Austrian citizens who use a mobile phone application for a signature which
is called a citizen’s card [Biirgerkarte] can send all applications to all courts and prosecutors’
offices online via a secure web portal; and foreign nationals who use the complaint
identification system in accordance with the EU eIDAS Regulation have been able to do so
since 2018.

As one of the most prominent e-government programs in Europe in 2001, the Electronic
Communication System was awarded the EU e-Government brand.

Justiz Network. In the early 1980% the Austrian justice system began to create a
comprehensive information network. This network (Corporate Network Austria/CNA)
supports the common Austrian use of information technology by all courts, prosecutors,
prisons and the Federal Ministry of Constitutional Affairs, Reforms, Deregulation and Justice
through a dual node called the Federal Computing Center [Bundesrechenzentrum/BRZ], where
all the main applications of the justice system function.

Due to the progress in the field of digitalization in all areas, there is an increasing need
of tools for efficient analysis, evaluation and processing of data in criminal cases. Apart from
this, investigative bodies increasingly need additional support from experts in specific
specializations to effectively deal with cases. The Austrian Department of Justice has
responded, and in order to effectively structure and process large files, courts and prosecutors’
offices can use "Normfall Manager" software (Manager of a standard case), which is designed
to facilitate large data handling (reviewing, creating and identifying links, collecting
information on the topic, etc.). They have also hired internal experts in the field of information
technology and transferred them to the Central Office of Public Prosecutors for the Prosecution
of Business Crimes and Corruption (Wirtschafts — und Korruptionsstaatsanwaltschaft).

Since 2018, the Atrtificial Intelligence Service has been in use and it has been "trained"
to meet the specific requirements of the justice system, which can be expanded step by step
into other spheres.

8) In 2017, for the first time in the history of independent Georgia, the judiciary
officials developed and approved the Judiciary Strategy and Action Plan for 2017-2021
(Unified Court Proceedings System — UCPS). Like in many European countries, in the
Georgian judicial system all information about every case (procedural documents of the
parties, information about the participants in the proceedings, information about procedural
actions and events, procedural court documents, audio recordings) is stored in the centralized
information system of all courts which is called the Judicial System of Georgia (UCPS). All
documents related to current lawsuits are submitted to the courts through the electronic case
management system. In Georgia, this system is implemented throughout the country in courts
of all levels (levels). This program is managed by the Department of General Courts. In
Georgian courts, electronic cases are heard through an electronic case management program.
Electronic proceedings in terms of the relevant court mean the electronic movement of
documents (cases) from their receipt to the court to archiving or — in case of appeal — to the
referral to a higher court. Hearing of a case in court begins with the submission of an
application or claim through the electronic case registration system (ecourt.ge). Georgia’s
courts have introduced innovative service-oriented software that provides access to justice.
Mechanisms for electronic transparency and proactive disclosure of information have been
established, as well as a platform for electronic communication with citizens (service.court.ge).
Electronic access to UCPS court decisions, in particular the software that is part of this system,
has a special place in terms of ensuring access to justice. The software is directly user-oriented.
The Lawyer Module was adopted in 2014, it allows the user to file a lawsuit remotely. This
service is paid, and the cost is calculated according to the amount of material sent.

Prosecutorial module: involvement (integration) of various governmental institutions in
the program of electronic case management will simplify the work of the judiciary, as well as
the functioning of these institutions.

Before 2013, criminal judges used to work in an electronic criminal record program
created by the prosecutor’s office (hence, all documents were stored on prosecutors’ servers),
which was perceived as a threat to the independence of the judiciary. Starting from 2013,
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courts have operated only in their own criminal justice program and stored documents on their
own server. However, this has led to the fact that instead of electronic proceedings, the
prosecutor’s office is still forced to communicate with the court on paper. Integration into the
program will have a positive effect on the prosecutor’s office, as they will have access to
generalized litigation practice, which will also improve the quality of the work of the
prosecutor’s office.

9) Israel’s example in the sphere of digitalization of courts and the transition from paper
to an online system of case management (hereinafter — SCM). In 2003, the Court
Administration of Israel welcomed the development of a new software for managing cases in
courts on the basis of electronic document management (electronic court cases). This SCM is
called "NET-HA-MISHPAT" (which translates into "Justice Network™). The development and
implementation of this software into the general courts system was supposed to have finished
by the end of February, 2006. In reality, before September 2009, the program had been adopted
in approximately 60 % of thelower and higher courts, and by the end of May, 2010, it had been
adopted in all courts, except the Supreme Court, which uses different software. For limited
review of cases and court decisions, access is provided via a link to the SCM through the
Israeli Judiciary website: https://www.court.gov.il/ngcs.web.site/homepage.aspx. This website
provides access to general information, such as information regarding the daily schedule of
hearings in all courts; public decisions and final decisions in cases, as well as a list of cases
pending in all courts (sorted by date). With the help of this site, the parties involved in a
particular case may also view the following information about the case: general information
about the case, dates of hearings and public decisions.

In order to perform an action in the system, lawyers need to make certain settings in the
office computer system at their office (XML interface), and to access the SCM system you are
required to have a card with a smart key. The card with a smart key allows you to identify the
user when they’re logging in and certify the electronic signing of documents. Smart card access
allows you to take full advantage of all processes supported by SCM.

10) The informatization of Swedish criminal justice system regarding the
implementation of electronic procedural processes and dedicated software products has been
solved on the basis of RIF ("Rattsvasendets Informations Forsorjning™), a universal system for
exchanging digital information between criminal justice authorities. As far as the legal aspect
goes, RIF provides protection of personal data, electronic digital signature; software algorithms
for the unification of the Swedish Criminal Code and the Swedish Criminal Procedure Code
with the Swedish electronic system.

RIF provides digital exchange of "structured information™ and electronic documents
(regarded as "unstructured information™ between the isolated electronic systems of the Swedish
criminal justice system: BAS, BUS, (electronic system of the Swedish Tax System), DurTva
(electronic system of the Swedish Police), Cabra (electronic the system of the Swedish Judicial
Administration, which includes district courts and courts of appeal), etc.

11) The Electronic Proceedings Management System of the Czech Republic (ePMS) is
an electronic system that digitizes physical documentation, which, in turn, allows the exchange
of files in criminal cases between employees and departments. This makes the work of all those
involved in criminal investigations, the police in particular, prosecutors and judges, easier.
Therefore, it is a tool for administering and managing electronic versions of criminal case files,
which are then made available online to all parties involved in the pre-trial investigation, each
with separate levels of access and editing rights. This system helps to improve the coordination
and supervision of the pre-trial investigation, which is difficult for the police and the
prosecutor’s office to overestimate. Documents such as criminal investigation plans, evidence,
interrogations, prosecutorial orders, approvals and reports become instantly available online.
As of today, it is a huge and well-designed electronic database called "Electronic Criminal
Proceedings". Thus, it was an ideal system for Ukrainian prosecutors to get acquainted with.

In the Czech system, authorized police officers can monitor all cases assigned to their
units online. They are able to track the progress of all tasks set by them or prosecutors. Any
changes to the files uploaded to the system must be justified and reflected.

Prosecutors can coordinate certain steps of investigations online. The system is
connected to 70 different databases of the police and state administrations, which are accessed
directly in the system itself, which makes the lives of investigators significantly easier.
Authorized officers can see the progress of specific criminal cases online, and the system itself
can analyze the effectiveness of the investigation in the case. Tehre is also an option to
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"extract" statistics on criminal investigations from the system. However, the most impressive
aspect of the the system is that it uses "electronic data boxes" (data boxes), which are
something like an e-mail service that securely transfers case files to registered users. With the
help of such e-mail accounts, which work separately from ePMS, official messages,
correspondence, summons and inquiries are instantly sent to registered users, regardless of
where they are physically at the moment. And confirmation of their receipt is a special
electronic stamp.

12) Digitalization of criminal proceedings in Kazakhstan: developed and implemented
information system IS "TURELIK" ("Turelik" means Justice), as well as the "Unified Register
of Pre-trial Investigations” (IS URPTI), which allowed to provide electronic registration of all
criminal cases. The module "Electronic criminal case"” was created, which allowed to
automatize the stages of pre-trial investigation and prosecutorial supervision.

13) In russia, the State Automated System "Access to Justice” has been created and
implemented, which eliminates unjustified red tape at the stage of criminal proceedings which
provides access to justice (pre-trial proceedings) and reduces government spending by
eliminating inefficient costs (2020).

14) In 2012, the "Zero Trust" system based on artificial intelligence was launched in
China. Developed by the Chinese Academy of Sciences for "Internal Control, Evaluation or
Interference in the Work and Personal Life of Civil Servants™, "Zero Trust" currently operates
in only 30 regions and cities — more than 1 % of China’s administrative territories in a pilot
project. Full-scale implementation of this system in China is expected in the near future, as
there is a format of "distrust” of politicians to modern digital technologies.

The "Zero Trust" system has access to 150 secure databases, can create an analysis of
the behavior of civil servants, detect suspicious transactions, alienation or acquisition of
property, illegal construction, acquisition of land or demolition of houses, illegal enrichment
using schemes.

One of China’s most ambitious developments in this area is the "Police Cloud" system,
which is designed to gather information from shopping history, food orders, visits to hospitals
where DNA samples are collected and other sources. The system is similar to data collection
methods for determining the social rating of citizens and integrates data sets ranging from IP
addresses, accounts, phone numbers, incoming and outgoing calls and ending with the
purchase of user data from private companies, while accessing mac addresses of personal
computers and information from their routers.

15) Artificial neural networks are actively used by US police to prevent crime. Back in
2009, private American company Palantir Technologies developed modern software
codenamed "Palantir" to predict the spread of crime. The company is known for working with
intelligence agencies and government agencies, and a few years ago they secretly introduced
police technology in one of the US cities to predict criminal offenses. The secret program
detected and tracked the connections of gang members. It analyzed social networks and
predicted the likelihood of certain people commiting a crime or becoming victims. The
startup’s collaboration with the New Orleans’ authorities began in 2012. Palantir Technologies,
whose regular customer was the Central Intelligence Agency, provided its software in the form
of an unofficial charitable assistance. Most New Orleans’ government officials, except for a
small circle led by the mayor, were unaware of the project. The main operational functionality
of this program is aimed at visualizing large amounts of information, which helps law
enforcement officers to establish a cause-and-effect connection between the behavior of
individuals and their offenses.

One of the tools of the HunchLab program combines crime statistics with social and
economic data and other public information to determine the highest probability of an offense
being committed. The practical use of this system by Chicago police has allowed the latest
technology to significantly reduce crime. Another program, “"Gotham", is used by police to
identify and apprehend future criminals. Information from the protocols of detentions,
materials of criminal cases are uploaded to a single database, which forms a corresponding list
of persons who have some connections to crime.

16) Finland has made significant progress in the use of e-criminal justice, using a CMS
called SAKARI. This system involves many parties in a single criminal process: the police, the
prosecutor’s office, victims and the courts. The case management system covers the work
process of prosecutors and courts, and is linked to the system used by the police. The system
registers and records all criminal cases in the country and ensures a continuous flow of
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information between the police, the prosecutor’s office and district courts.

The SAKARI system provides the opportunity to manage all documents related to a
criminal case in the electronic form, as well as to edit corresponding documents. The
prosecutor’s office and the courts exchange documents within the system in electronic form.
Since the police are connected to the system indirectly (through a "bridge" between their own
internal system and the SAKARI CMS), the police and the prosecutor’s office communicate
via e-mail and exchange important documents, such as witness statements, electronically.
However, as in the case of the Czech Republic, all documents must still be sent simultaneously
in paper form by mail.

Thus, taking into account the examples of world experience in developing,
implementing and using various innovative programs and electronic systems of digitalization
of criminal justice, the advantages of using electronic software products aimed at combining
various government databases for their effective use in the project “electronic criminal
proceedings”. The value of international experience, as an illustration of the list of effective
mechanisms of electronic criminal procedure, indicates the possibility of algorithmic processes
of collecting, using and storing information, which in our opinion can be taken as an example
in developing our own national conceptual system of electronic criminal proceedings in
Ukraine. Therefore, the way to create the concept of electronic criminal proceedings in
Ukraine, as a system that digitizes physical documents in criminal proceedings — is not and
cannot be the ultimate goal, but can only be a step towards creating an innovative modern
domestic concept of electronic criminal proceedings with the possibility of a broad
implementation of tools for algorithmization of criminal procedure interaction and electronic
method of document creation and document circulation between the judicial and law
enforcement systems of Ukraine.

It should also be noted that the reform processes, which are aimed, among others, at
adapting domestic legislation to European standards, are typical of most areas of public
administration. Thus, the main areas of work required for the implementation of modern, full-
scale electronic criminal proceedings in Ukraine are [13, 16, 18-22]:

— radical reorientation of the modern approach of state e-government from the needs of
the state apparatus to the needs of citizens;

— unification of electronic technologies in the field of e-government;

— personalization of access (access to information with limited access and other
personalized services should be tied not to the state body of the information or service
administrator, but to the citizen or legal entity directly affected by the information or service);

— radical reform of the digitalization process in order to increase the efficiency of the
criminal justice system (the form of electronic document management must be basic, but also
allow for a departure from the traditional paper form).

Consistent steps of implementation / improvement of electronic criminal proceedings in
Ukraine, taking into account the listed experience of the countries are:

1. Urgent amendments to the procedural codes, which exercise the right to submit
applications, evidence and other documents in electronic form, the ability to form electronic
criminal cases, archives; to grant access to investigators, interrogators, detectives, prosecutors,
lawyers and investigative judges to the materials of criminal proceedings, as well as other
mechanisms for the implementation and use of electronic criminal proceedings.

2. Take measures to inform individuals about the procedure for obtaining electronic
signatures as participants in the process.

3. Work on electronic criminal software: it must be functional, secure, effective, and at
the same time accessible and understandable.

4. Transition to electronic document flow between the investigators, lawyers, the court
and the prosecutor’s office, the Ministry of Internal Affairs, fiscal authorities, etc.
Governmental bodies should be directly interested in improving electronic criminal justice
system, as this will save a lot of public money on tons of paper and supplies.

5. Provide the investigation bodies, courts and prosecutor’s offices, the Ministry of
Internal Affairs of Ukraine with technical means and employees responsible for performing the
functions of electronic criminal proceedings.

Conclusions. Regarding the main areas of work on the implementation of modern and
effective electronic criminal proceedings in Ukraine, taking into account the experience of
developed countries, are a must:

— fundamental change of approach to the concept, method and mechanism of formation
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and principles of electronic criminal proceedings: from the needs of the state apparatus to the
needs of joint interaction of criminal justice bodies and citizens (parties and participants in
criminal proceedings);

— unification of electronic technologies during the formation of electronic criminal
proceedings, taking into account international experience;

— personification of access (development, adjustment and implementation of gradation
of levels and levels of access to information (including restricted access and other personalized
services), taking into account the possibility of realization of procedural rights of a person:
citizen or legal entity who has a direct connection to certain information);

— radical reform of the process of formation and use of electronic criminal proceedings
in order to increase the efficiency of the criminal justice system and the organization of a
simple and accessible procedure for access to justice in Ukraine.
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