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ABSTRACT

This article is devoted to establishing the real situation with the legal
protection mechanisms for maritime ecosystems adjacent to the Crimean
Peninsula and to elaborate the relevant proposals. Its authors reflected and
analyzed the framework on the current interstate conflict-related challenges to
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the ecology of the Black Sea and Sea of Azov. Researchers watched the current
proceedings that Ukraine initiated in this area and proposed additional legal
and organizational steps for Ukraine and other civilized nations to improve
the ongoing situation. Article proves that the current mechanisms of the
international human rights and ecologic law are not well applicable to those
issues as they do not include the preliminary consent of other conflict’s State
party. Article reflects the key challenges for maritime environment, including
uncontrolled fishing, discharge of sewage from coastal cities, significant
pollution due to the Black Sea Fleet activities, pollution due to the uncontrolled
operation of drilling facilities, destruction of unique Karkinitsky and Kalamitsky
bays’s seabed, pollution of those bays by Northern Crimea’s chemical industry,
desalination plants’ construction in the peninsula, artificial usage the external
borders of the Crimea-adjacent marine protected areas for Russia’s territorial
claims spreading. The mechanisms, established by the international maritime
law, used by Ukraine since 2015, like Case No. 2017-06 “Dispute Concerning
Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait” in the
ad hoc Arbitrary Tribunal regarding the United Nations’ Convention on the
Law of the Sea, 1982 are not too effective in the environmental issues. Article
pointed that in this Case No. 2017-06 Tribunal rejected own jurisdiction to the
Ukraine's conventional demands as coastal State for the Crimean Peninsula,
including the relevant issues of the maritime ecology. Authors propose to
start preparations on Ukraine'’s next usage the mechanisms, established by
the UN Convention on the prohibition of military or any other hostile use of
environmental modification technique, 1976. Relevant risks and possible results
of such eventual usage were evaluated in the article.

The key words: arbitration tribunal, Black Sea, Crimea, environmental
modification technique, international legal disputes, interstate conflict, maritime
environment, Sea of Azov.

Introduction

Issues of protection the maritime environment reflect the
fundamental natural principles on modern international law. They
stay on the crossroad of the maritime, ecologic and human rights law.
But in special situation, when the maritime spaces where pollution,
dumping and illegal excavation of the biologic and mineral sources
happens in the conflict zone the international humanitarian and
criminal law also come to this meeting. So, the situation of protection
the maritime spaces of Black Sea and Sea of Azov (hereinafter —
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BS&SA) including the Kerch Strait, attached bays and estuaries, that
are adjacent to the Crimean Peninsula is specific.

But the issues of legal protection of BS&SA’s environment in
conditions of the Ukrainian-Russian interstate conflict have as the
relevant actuality, so the broad legal, conventional, precedent and
doctrinal ground, which is still not researched now. Russia’s attempt
to redefine the legal order of the Azov-Black Sea basin has in
recent years become an increasingly prominent aspect of the
Russian-Ukrainian (and Russian-Western) conflict (Atland, 2021,
p. 6). Ukraine’s state bodies have any sustainable vision on those
issues, and they do not program effectively own activities in this
area (Criticism by Environmentalists of the Nature Conservation
Draft Strategy: Forgotten Crimea). However, the situation in the
BS&SA sharply raised the question of non-standard and asymmetric
methods of ensuring and implementing the jurisdiction of a coastal
state (Kormych, Averochkina & Gaverskyi, 2020, p. 34). Such an
approach is especially relevant to protecting the marine environment
in the sea areas where the nominal legal jurisdiction and effective
control do not match. Besides, the development of Ukrainian
environmental policy within frameworks of the European integration
process demands a new approach to management as a combination
of regulation and motivation based on sustainability (Shevchenko
et al., 2021, p. 57), which, considering the current situation in the
Ukrainian part of BS&SA, turns us to seek ways and means of most
effective utilization of available international instruments to protect
the maritime environment.

Methodology

In this article we have to research and compare the sources of
the international humanitarian, criminal, ecologic and maritime
law, to evaluate the level of their implementation in the ongoing
interstate judicial proceeding. Also, we must determine the
challenges that arise from the situation with the Crimea for the
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BS&SA ecology and to propose the additional mechanisms of
their solution. So, the formal juridical, comparative, historic and
prognostic methods will be used. The goal of this article is to
establish the real situation with the legal protection mechanisms
for BS&SA’s ecosystems adjacent to the Crimean Peninsula and
to elaborate the relevant proposals. The tasks of this essay are to
reflectand analyze the framework on the conflict-related challenges
to the BS&SA’s ecology, to watch the current proceedings
Ukraine initiated in this area and to propose additional legal and
organizational steps for Ukraine and other civilized nations to
improve the ongoing situation.

1. Framework of the Crimea-related challenges

for the maritime ecology

The illegal occupation and the attempted annexation by
the Russian Federation (hereinafter — RF) of the Autonomous
Republic of Crimea and city of Sevastopol (hereinafter — the
Crimea) in 2014 started the Russian-Ukrainian ongoing conflict,
which become a key factor for further development of the BS&SA
ecosystems. The case relates to Russia’s occupation of Crimea in
2014, fundamentally disrupted the maritime order in the BS&SA
(Schatz & Koval, 2019).

The attempted annexation of the Crimea have been condemned
in a series of international acts, including UN General Assembly
resolutions 2014 68/262, 2016 71/205, 2017 72/190, 2018 73/263
2019 74/168, 2020 75/192, 2018 73/194, 2019 74/17, 2020 75/29,
resolutions of the OSCE Parliamentary Assembly (Resolution on
militarization by the Russian Federation of the Temporarily Occupied
Autonomous Republic of Crimea and the City of Sevastopol,
Ukraine, the Black Sea and the Sea of Azov, 2019), of the
Parliamentary Assembly of the Council of Europe 1988 (2014), 2028
(2015), 2067 (2015), 2112 (2016), 2132 (2016), 2145 (2017), 2198
(2018), 2231 (2018) etc., of the European Parliament’s resolutions
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2014/2841 (RSP), 2014/2965 (RSP), 2016/2556 (RSP), 2016/2692
(RSP), 2017/2596 (RSP), 2017/2869 (RSP), 2018/2754 (RSP),
2018/2870 (RSP), 2019/2734 (RSP), 2019/2202 (IN]) etc.

Those acts paid special attention to the brutal violation
by the RF the fundamental human rights, including rights of
the indigenous peoples and minorities in the Crimea, to the
Russia’s ongoing aggression against Ukraine, on committing by the
REF’s representatives the war crimes and crimes against humanity in
the Ukraine’s occupied territories. Prosecutor of the International
Criminal Court in her reports in 2019 and in 2020 pointed, that
during the occupation the Crimea by RF such international crimes
allegedly were committed by Russia’s authorized representatives
on the peninsula, as brutal violations, reflected by the points ‘i’,
‘i1, “v’, ‘vi” and ‘vii’ of part 2 ‘a’ and by the points viii, xiii and
xxi of part 2 ‘b’ of article 8 of the ICC Rome Statute (Report on
Preliminary Examination Activities, 2020).

The attempted annexation the Crimea by Russia was not
recognized by the international community. Human rights
violations in the Crimea, including racial and other discrimination
of the Crimean Tatars and ethnic Ukrainians now are the subject
to consideration in international courts, including the International
Court of Justice (case 166) and the European Court of Human
Rights (case 20958/14 and others). European Court established
in its Decision on 16 December 2020 that RF’s administrative
practices exist in the Crimea since 2014 on systematic violation
the European Convention of Human Rights.

UN structures, such as UN Human Rights Committee, recognised
the responsibility of RF for violations the international law in the
Crimeasince 2014 (Concluding Observations on the Seventh Periodic
Report of the Russian Federation; List of Issues in Relation to the
Eighth Periodic Report of the Russian Federation). Numerous cases
on protection the investments were started by Ukraine’s business
entities regarding ongoing events in the Crimea (NJSC Naftogaz
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of Ukraine (Ukraine) et al. v. the Russian Federation). And more,
some cases were initiated by Ukraine on violations the international
maritime law such as demands of the UN Convention on the Law
of the Sea, 1982 (hereinafter — UNCLOS) in the PCA’s Arbitrary
Tribunals and International Tribunal for the Law of the Sea
(hereinafter — ITLOS).

As experts of the Association of the Reintegration of Crimea
(hereinafter — ARC) mentioned already, the attempted annexation of
the Crimea such fundamental challenges for the ecology of the entire
BS&SA as:

— uncontrolled and unregulated mass industrial fishing (poaching)
in temporarily occupied Crimea (as well as in the Novoazovsky
district of the Donetsk region) in the BS&SA waters, including the
Sivash Bay;

— massive discharge of sewage and household waste from coastal
cities of Crimea, including Sevastopol, where sewage treatment
facilities have degraded or completely ceased their activities since
2014;

— significant pollution of the BS&SA waters due to the activities
of the Black Sea Fleet of the RF, in particular with oil products,
propellant components, effluents, and pollution due to the discharge
and flooding in the framework of the Russian military facilities in
the sea;

— risks of radioactive contamination of the BS&SA water area
due to the expected deployment of nuclear weapons in Sevastopol;

— significant pollution of the BS&SA water area with oil
products due to the illegal and uncontrolled operation by Russia of
drilling facilities on the continental shelf of Ukraine in the Black
Sea (Arkhangelskoye, Golitsinskoye, Odeskoe, Shtormovoye oil
shelf fields);

— destruction of unique seabed, island and coastal ecosystems
of the Karkinitsky and Kalamitsky bays, including the wetlands
of global importance and the areas for spawning and feeding of
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commercial fish stocks, due to the massive uncontrolled excavation
of sea sand from the shelf by the Russian-controlled entities;

— the predatory usage by the chemical industry of the Northern
Crimea of Sivash for waste disposal, including utilization of the
unique Sivash brine as raw material; pollution of the Karkinitsky
Bay and the air above it with emissions from this industry;

— the risks from the construction of the industrial desalination
plants announced by the RF in Crimea, that might result in the
discharge of waste from their activities into the sea;

— the artificial usage by Russia of the external borders of the
marine protected areas, established by Ukraine before the occupation
of the Crimea, for the further spread of its own territorial claims
(““Small Philophoric Field”, “Swan Islands”, “Karkinitsky” by decree
of the Russian Government dated September 13, 2018 Ne 1091, by
prescript of the Russian Government dated November 30, 2019
No 2874-p etc.) (Crimea and Ukrainian Maritime Environmental
Strategy).

2. Realization the UNCLOS mechanisms

and BS&SA ecology

Relevant Russia’s violations the international demands to the
maritime environmental issues, regarding the relevant UNCLOS
demands are reflected in the pending case No. 2017-06. (Ukraine v.
the RF) “Dispute Concerning Coastal State Rights in the Black Sea,
Sea of Azov, and Kerch Strait” in the arbitrary tribunal under aegis of
the Permanent Court of Justice. Some issues of the Russia’s behavior
contrary the UNCLOS demands, relevant to the BS&SA ecology
are reflected in other arbitration cases, “Dispute Concerning the
Detention of Ukrainian Naval Vessels and Servicemen” (Ukraine v.
the RF) No. 2019-28, and “NJSC Naftogaz of Ukraine (Ukraine)
et al. v. the RF” No. 2017-16, also as in Case No. 26 Concerning
the Detention of Three Ukrainian Naval Vessels (Ukraine v. RF),
in the ITLOS.
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On 16.09.2016, Ukraine served for this case on the RF
a Notification and Statement of Claim under Article 287 and
Annex VII to the UNCLOS referring to a dispute concerning
Ukraine’s rights in the BS&SA. The demands of Ukraine in their
major part grounded on its rights as a coastal State for Crimea.
In Case No. 2017-06 Ukraine pointed that the RF invaded and
occupied the Crimea, and then purported to annex it. The RF
“categorically denied” those allegations; instead, the RF pointed
out in this case that a “referendum on the future of the peninsula”
was allegedly held in response to a “coup d’état in Kiev in February
2014,” which “provoked deep division in the Ukrainian society.”

The RF declared that since “the majority of voters opted for
reunification” “Crimea declared its independence on March 17,
2014 and on March 18 it concluded an international treaty on
accession to the RF”. The RF adds in this case that following
Crimea’s accession, it “assumed all the rights and duties of the
coastal State in relation to the waters adjacent to the peninsula”
and that “internationally, Russia unconditionally affirmed its status
as a coastal State in relation to waters surrounding Crimea”.

Regarding the Ukraine’s Memorial, 2018 in this Case
No. 2017-06 Tribunal researches the alleged violations of
UNCLOS by RF, exactly by:

— excluding Ukraine from accessing fisheries within 12 miles
of the Ukrainian coastline and within its EEZ, by exploiting
such fisheries, and by usurping Ukraine’s exclusive jurisdiction
over such living resources; by unlawfully interfering with
Ukraine’s exclusive jurisdiction over Ukrainian-flagged fishing
vessels in Ukraine’s territorial sea, EEZ, and continental shelf.

— excluding Ukraine from accessing gas fields in its territorial
sea, EEZ and continental shelf, and extracting gas found in such
fields, and usurping Ukraine’s exclusive jurisdiction over the
hydrocarbons in such fields; by causing proprietary data on the
relevant hydrocarbon resources;
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— failing to cooperate with Ukraine concerning the May 2016 oil
spill off the coast of Sevastopol etc.

— its unauthorized and unilateral construction of the Kerch
Strait bridge and of submarine power cables, gas pipeline across the
Kerch Strait; by impeding transit passage through the Kerch Strait as
a result of the Kerch Strait bridge; by failing to cooperate and share
information with Ukraine concerning the environmental impact
and the risks and impediments to navigation concerning of the
Kerch Strait bridge;

— aggravating and extending the dispute between the parties
since the commencement of this arbitration in September
2016, including by completing construction of the Kerch Strait
bridge, expanding its hydrocarbon and fisheries activities in
Ukraine’s territorial sea, exclusive economic zone (hereinafter —
EEZ), and continental shelf (Award Concerning the Preliminary
Objections of the Russian Federation; UN Will Research the
Maritime Ecology Challenges, Connected with Crimea).

On those issues, Ukraine requested the Tribunal to order the RF
to cessation and restitutio in integrum, including ending its purported
exercise of prescriptive jurisdiction over the living and non-living
resources found in zones within which the UNCLOS guarantees to
Ukraine exclusive jurisdiction over such resources.

The RF submits that the PCA’s Tribunal has allegedly “no
jurisdiction” over Ukraine’s claims as “the dispute in this case concerns
Ukraine’s claim to sovereignty over Crimea” and a “dispute over
territorial sovereignty is not a dispute concerning the ‘interpretation
or application of the Convention’ pursuant to Article 288(1) of
UNCLOS.” Also, the RF declared that case No. 2017-06 is allegedly
inadmissible as it is related with military activities, as UNCLOS
allegedly is not related to the legal regime of Sea of Azov and
Kerch Strait, as Ukraine allegedly failed to comply the negotiations
procedures demanded by UNCLOS and other acts also (Award
Concerning the Preliminary Objections of the Russian Federation).
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This PCA’s ad hoc Tribunal adopted on February 21, 2020 the
Award where it upheld the RF’s objection that the Tribunal has no
jurisdiction over Ukraine’s claims, to the extent that a ruling of
the Tribunal on the merits of Ukraine’s claims necessarily requires
it to decide, directly or implicitly, on the sovereignty of either
Party over Crimea. In Award Tribunal agreed that the RF’s claims
on the Crimea as on the “own” territory and that Tribunal has
no competence to research the grounds of those claims. Of
course, those claims are absolutely invalid, as it is clear from the
international law, but the only fact of their presence allowed to
the RF to block the Ukrainian coastal State’s demands including
ecological ones.

More in the Award the Tribunal found that the RF’s objection that
the Tribunal has no jurisdiction over Ukraine’s claims concerning
activities in the Sea of Azov and in the Kerch Strait as on “internal
waters of Ukraine and RF where the UNCLOS is not applicable” does
not possess an exclusively preliminary character, and accordingly
decided to reserve this matter for consideration and decision in the
proceedings on the merits. At the same time Tribunal rejected the
other objections of the RF to its jurisdiction. It requested Ukraine to
file a revised version of its Memorial, which shall take full account
ofthe scope of, and limits to, the Tribunal’s jurisdiction as determined
in this Award.

Inter alia, the Tribunal rejected the RF’s objection on the
issue that Ukraine’s claims concerning fisheries, protection and
preservation of the marine environment, and those demands would
be allegedly addressed to a special arbitral tribunal under UNCLOS
Annex VIII, but not to the current Tribunal, constituted under
Annex VII to the UNCLOS. The PCA’s Tribunal mentioned for this
issue that “the dispute before it cannot and should not be split or
fragmented” (Award Concerning the Preliminary Objections of the
Russian Federation). The Memorial Ukraine must give execution the
Award is not available, but we may suppose not that the issues of
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BS&SA’s environment related to the pollution from the Crimea will
not be in further well reflected in this case. So, we need to think
about some other ways for such environment’ protection, except the
ongoing UNCLOS arbitration.

3. Possible steps for protection the BS&SA ecology

on the universal level

The aggravating ecological crisis in the Crimea necessitates
the search for mechanisms to establish the facts of encroachment
on the relevant BS&SA’s maritime environment, to determine the
perpetrators and bring them to justice, to ensure compensation
for the damage caused. Common practice of the International
Court of Justice, like cases “Argentina v. Uruguay (Case for the
Construction of Pulp Mills on the Uruguay River)” and “Nicaragua
v. Costa Rica (Case for the Construction of a Road along the San
Juan River)” (Crimea and Ukrainian Maritime Environmental
Strategy) is not full applicable for the interstate conflict situations.
Ukraine now has a limited, abovementioned possibilities in the ICJ
as RF ratified almost all relevant conventions with reservations
and this situation makes impossible the Ukraine’s application to
the ICJ without RF’s preliminary consent on it. Such possibilities
do not include the universal or regional ecologic conventions,
and regarding the UNCLOS the above pointed Arbitrary Case
No. 2017-06 did not become the very effective tool of protection the
maritime environment.

Acts of international humanitarian law do not establish special
requirements for environmental protection in the occupied territories.
The IV Geneva Convention relative to the Protection of Civilian
Persons in Time of War, 1949 mentions these issues only in measuring
the need to ensure “public health and hygiene” (Article 56), and
approves a draft agreement relating to hospital and safety zones and
localities in Annex I, which may also apply to “localities which the
Powers may utilize for the same purposes”. Such zones may include
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areas of special environmental protection or environmental disaster,
but they may be established only by mutual consent of the parties to
the conflict. Mechanisms for control and monitoring of compliance
with these requirements of the RF do not exist, as these functions
in world practice are inherent in the International Committee of the
Red Cross, which currently has a very restrained position on Crimea,
and does not have a properly organized representation in the region.

At the same time, acts of international criminal law establish
requirements for the parties to the conflict through criminalization
in para. iv p. “b” part 2 Art. 8 of the ICC Rome Statute of such a war
crime as “other serious violations of the laws and customs applicable
in international armed conflict, within the established framework of
international law”, namely, the Intentionally launching an attack in
the knowledge that such attack will cause incidental loss of life or
injury to civilians or damage to civilian objects or widespread, long-
term and severe damage to the natural environment which would
be clearly excessive in relation to the concrete and direct overall
military advantage anticipated. It is obvious that the commission of
such a crime is possible only during an active form of hostilities
and does not cover the situation of occupation without such actions.
Therefore, the use of the mechanisms of the ICC, which has been
activated by Ukraine since 2015, is considered impossible to
protect the environment of Crimea, and the environmental damage
to the peninsula is not and will not be investigated by the ICC
Prosecutor’s Office in the abovementioned case.

On the other hand, such a not very known act as the Convention on
the prohibition of military or any other hostile use of environmental
modification techniques, 1976 is still in force for 78 countries.
This document was ratified without reservation by a Decree of the
Presidium of the Supreme Soviet of the USSR Ne 7538-1X (Ukaz
o ratifikatsii Konventsii o zapreshchenii voiennogo ili lubogo inigo
vrazhdebnogo ispolzovaniia sredstv vozdeistviia na prirodnuiu
sredu, 1978), which is important for further analysis of the situation.
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As the RF declares itself as the extension of the USSR so it therefore
recognizes the validity of the Convention, 1976. Ukraine, regarding
the Article 7 of its Law “On Succession of Ukraine” of September 12,
1991 Ne 1543-XII is the successor of rights and obligations under
international treaties of the USSR, which “do not contradict the
Constitution of Ukraine and to the interests of the republic” (Zakon
pro pravonastupnytstvo Ukrainy, 1991). Thus, Russia has direct
responsibilities under Convention, 1976, and Ukraine can apply the
mechanisms of this treaty, including in the current interstate armed
conflict. For part 1 of Article 1 of the Convention, 1976 its member
states are obliged not to engage in military or any other hostile use
of environmental modification techniques having widespread, long-
lasting or severe effects as the means of destruction, damage or
injury to any other State Party (Babin, 2021).

In Article 2 of this Convention “environmental modification
techniques” refers to any technique for changing — through the
deliberate manipulation of natural processes — the dynamics,
composition or structure of the earth, including its biota, lithosphere,
hydrosphere and atmosphere, or of outer space. Given the current
situation on the maritime spaces around the Crimean Peninsula, such
changes can be considered at least as the construction of the Kerch
Bridge to militarize the peninsula and the construction of thermal
power plants operating on offshore gas extracted from the shelf,
construction the desalination plants of the seashore, excavation the
sand in the Karkinitsky Bay etc. These actions have signs of wide
scale effect on the environment; they bear signs of manipulation of
the natural processes (currents of the Kerch Strait, minerals of the
Black Sea shelf etc.).

For Article 4 of the 1976 Convention, States Parties shall
take any measures it considers necessary in accordance with its
constitutional processes to prohibit and prevent any activity in
violation of the provisions of the Convention anywhere under its
jurisdiction or control. The value of this actin the BS&SA’s maritime



44 LEX PORTUS VOL7 ISS1 2021

environment dimension also lies in the fact that the 1976 Convention
is applicable, regardless of the situation of peace or war. As it is
well known, the RF denies the state of the armed conflict between
itself and Ukraine but declares in the above pointed Arbitrary Case
No. 2017-06 the status of an allegedly “disputed territory” over the
Crimea. Moreover, the application of the 1976 Convention does
not require the consent of the offending State. Dispute settlement
mechanisms under the 1976 Convention are provided for in its
Article. 5. First of all, it is bilateral interstate consultations with
the use of services of international organizations, as well as the
Consultative Committee of Experts (Part 1 of Article 5). Regardless
of such possible consultations, under Part 2 of Article 5 of this
agreement, the dispute may be referred by the UN Secretary-
General to such Consultative Committee of Experts within one
month of receiving a request from a State Party (for which the
consent of other States is not required) (Babin, 2021).

In this case, any State Party may appoint an expert to this ad
hoc Committee, the functions and rules of procedure of which
are set out in the Annex to the 1976 Convention. Therefore, such
Committee will be convened (formed) only if the State requests it
to apply Convention of 1976. Under this Annex, the Committee is
chaired by the UN Secretary-General or by his representative as
Committee’s chairman, whose task is to clarify the facts and set out
the expert positions to be reflected in the Committee’s final document
(summary). Following consideration of the request, the Committee
shall transmit to the UN Secretary-General such summary of its
findings of fact, incorporating all views and information presented
to the Committee during its proceedings; the Secretary-General
shall then distribute the summary to all States Parties to the 1976
Convention.

It is noteworthy that this summary is not approved by a vote of
experts and must be agreed by consensus, and the Committee can
approve by amajority vote only itsownrules of procedure (“procedural



LEX PORTUS VOL7 ISS1 2021 45

questions”). It is obvious that under the conditions of initiating the
procedure under part 2 of Article 5 of the 1976 Convention, this
Committee is likely to include both RF and a number of other pro-
Russian states. At the same time, given the participation in the 1976
Convention of most civilized countries of the world and their obvious
interest in the situation on BS&SA’s maritime environment, they
also will delegate own experts to the Committee, and Russia will
not have an advantage in such ad hoc body. However, the number of
experts in the Committee is not limited by the 1976 Convention and
by its Annex. Therefore, the Committees’ document (summary) will
reflect the views of civilized countries on the BS&SA’s maritime
environment challenges related to the occupation of the Crimea.

In addition to consultations and to the formation of the ad hoc
Committee, part 3 of Article 5 of the 1976 Convention provides
another way of resolving disputes under this treaty. Under this rule,
any State Party to this Convention, 1976 may lodge a complaint
against a State, violating this treaty, with the UN Security Council.
Such a complaint must contain all relevant information, as well as
all possible evidence to support its validity. Part 4 of Article 5 of
this Convention, 1976 points that upon receipt of such a complaint,
the UN Security Council may conduct an investigation and must
inform the Convention’s parties on such investigation’s results
(Babin, 2021).

Regarding the results of such investigation, according to Part
5 of Article 5 of this Convention, the UN Security Council may
decide that such Party concerned has been harmed or is likely to be
harmed as a result of violation of the Convention. If the Security
Council approves such decision, each Convention’s State Party will
be obliged to provide or support assistance, in accordance with the
provisions of the UN Charter, to any State Party whose damage has
been approved, at the request of that State. Therefore, this process
will involve several stages, the first of which will be the UN Security
Council’ decision to launch an investigation procedure.
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It is noteworthy that according to the requirements of part 3 of
Article 27, part 3 of Article 52 of the UN Charter, 1945 the RF, as
the state against which the complaint will be filed, will not have the
right to veto the initiation of such investigation and of the subsequent
adoption of the relevant decision by the UN Security Council.
Although it can be expected that the results of the investigation
will be blocked, for example, due to the veto of communist China,
or it will not receive the required majority of members of the UN
Security Council, it is likely that the investigation procedure itself
will be conducted by the Council. After all, the procedural decision
to start it has a chance to recruit the required number of the Security
Council’s members of the and not be blocked by China.

Therefore, parts 2 and 3 of Article 5 of the 1976 Convention
provide Ukraine with two existing and relatively simple mechanisms
for special discussion and study of the main challenges to the
BS&SA’s maritime environment in the conflict zone at the highest
possible level —under the auspices of the UN Secretary General or the
UN Security Council, respectively. Also, nothing prevents Ukraine
from choosing all three procedures provided for in Article 5 of the
Convention, 1976 (consultations, ad hoc Committee’s investigation
and UN Security Council’ investigation) for various ecologic
challenges of BS&SA’s maritime environment at the same time.

Although such investigations are likely to result in the UN
interim documents only, the very fact of such a process will increase
the significance of BS&SA’s maritime environmental issues to
the highest possible level and at the same time will ensure the
establishment of facts by either ad hoc Committees experts or the
UN Security Council.

Conclusions

Legal mechanisms of protection the BS&SA’s maritime
environment in conditions of the ongoing interstate Russian-
Ukrainian conflict must be realized by Ukraine in its external
policy. Proceeding in the PCA Arbitrary Tribunal, Case No. 2017-
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06, did not become the very effective tool of such environmental
protection. Ukraine as coastal state must start other universal
legal mechanism of such protection, including the procedures,
established by the Convention, 1976. Such mechanisms demand not
only well-grounded legal position’s elaboration, but the systematic
work of the evidences’ gathering and fact-checking. At the same
time, it is necessary to pragmatically assess both Ukrainian
diplomacy’s potential and initiative, and the level of present
experts’ funding and qualification. That is why, unfortunately, such
conventional mechanisms of maritime environmental protection,
despite their absolute reality and obvious expediency, will most
likely remain exclusively a matter of further scientific and expert
discussion. At the same time the present forms of activities of
individuals and legal entities, such as human rights and ecologic
NGOs, to be executed for protection the BS&SA’s maritime
environment must be a topic of special scientific research.
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baoin b., Yeanrk A., IInomnixos A. 3amax na anekcito Kpumy ma npaso-
6UIL 3aXUCH MOPCbKO20 006KinnA. — Cmammas.

CTarTio TIPUCBSYEHO BCTAHOBJICHHIO OCOOJMBOCTEH MeEXaHI3MIiB MPaBOBOIO
3aXHCTY MOPCHKUX EKOCHCTEM, SIKi IPHIIAraloTh 10 KpUMCBHKOro miBOCTpOBa, Ta po3-
po6i BianoBiAHUX Mporno3uiiit. Ii aBTopy Bifo6pasiM Ta MpoaHalizyBaId ITUTaHHS,
TIOB’s13aHi 3 BUKIMKaMH IS eKosorii YopHOTO Ta A30BCHKOTO MOPIB 32 YMOB MiX-
JICPYKaBHOTO KOH(UIIKTY. Y CTarTi BiOOPaXEHO MOTOYHI MDKHAPOAHO-IIPABOBI MPO-
HecH, posnovari YKpaiHOIO 3a LM HalpsiIMOM, Ta 3alpPOIIOHOBAHO JOJATKOBI Ipa-
BOBI Ta OpraHi3amiifHi 3aX0[1 MI0/I0 BJIOCKOHAJICHHS pearyBaHHs YKpaiHu Ta iHIINX
[MBLTI30BAaHMX JEp’KaB CBITYy HAa CHTYAIIif0, IO TPUBAE. Y CTATTi JOBENCHO, IO
HHHIIIHI MEXaHI3MH MDKHapOIHOTO IpaBa IpaB JIOMHU Ta MDKHAPOIHOTO EKOJIO-
TIYHOTO TIpaBa € TOTaHO 3aCTOCOBHHIMH IO IIMX MUTaHb, OCKUTBKH MOTPEeOyIOTh Ha
TOTIEPETHIO 30Ty 1HIIIOT Aep)KaBU-ydacHHI KOH(uIIKTY. CrarTsi BigoOpaskae KITFO4OBi
BUKJIMKU JJI1 MOPCHKOTO CEPENOBHILA, BKIIOYAlOYH HEKOHTPOJIBOBAHE PUOAIBCTBO,
CKHMAHHS CTIYHMX BOJ NMPUOEPEKHNX MICT, 3Ha4YHE 3a0pyAHEHHS Yepe3 JisUIbHICTh
YopHomopcebkoro (IoTy Ta HEKOHTPOJILOBaHY po0O0TYy OypOBHX YCTaHOBOK, 3HH-
IIEHHS YHIKAIBEHOr0 MOpchKoro fHa KapkuHitcpkoi Ta KanaMitcbkoi 3aToK, iX 3a0pya-
HCHHsI XIMIYHOO mpomucIioBicTio [TiBHiuHOrO Kprimy, OyQiBHHUIITBO OIpPiCHIOBAIIb-
HHX YCTaHOBOK Ha IIBOCTPOBI, IITyYHE BUKOPUCTAHHS 30BHILIHIX MEX MPHICIIAX
710 KprMy MOPCBHKMX 3alOBIHMX TEPUTOPIH IS POLIMPEHHS TEPUTOPIATBHUX TIpe-
Tensiit Pocii. MexaHi3Mu, BCTaHOBJICHI Mi>KHAPOITHIM MOPCHKHM TIPaBOM, IO BHKO-
puCTOBYIOTBCS YKpaiaoro 3 2015 poky, Taki sik crpasa Ne 2017-06 “Crip 11010 mpas
npubepexHoi nepxkaBu y YopHoMy Mopi, A30BCBKOMY Mopi Ta KepueHChkil mpo-
Towi” y creriansHoMy apOiTpaki BinnosinHo 10 Koreenmii OOH 3 Mopchkoro mpasa
1982 p., BusBUIIMCS HE HANTO €EKTUBHUMH 3 €KOJIOTIYHUX MUTaHb. ¥ CTaTTi I0BO-
JUTHCS, o y crpasi Ne 2017-06 apOiTpaxk BH3HaB BiZICYTHICTb BIACHOI IOPUCINK-
1i1 I110/10 KOHBEHINIHHUX BUMOT YKpailHH sSIK PHOEPEKHOT eprkaBu it KpuMchkoro
MBOCTPOBA, BKJIFOYAIOYH BiIIOBIJHI IMUTAHHS MOPCHKOI EKOJIOTii. ABTOPH MpOIIO-
HYIOTh PO3IIOYATH MiJIOTOBKY JIO HACTYITHOTO BHKOPHCTaHHS YKpaiHOIO MeXaHi3-
MiB, BcraHopieHHX KonBenmiero OOH mpo 3a00poHy BifiCEKOBOTO ab0 OyIb-sIKOTO
BOPOYKOTO BHUKOPHCTAHHs 3acO0IB BIUTMBY Ha JOBKULIL 1976 p. ¥V crarTi OI[iHEHO
BI/IMOBI/THI PU3UKH Ta MOYKIIMBI PE3YJIBTATH TAKOTO TIOTCHITIHHOTO BUKOPHUCTAHHSI.

Kniouosi cnosa: AzoBcbke Mope, apOiTpaskHHI TpUOyHa, 3ac00H BIUIMBY Ha
noBKi, KprMm, MiXkaep:kaBHIH KOHQITIKT, MDXKHAPOIHI TIPAaBOBi CIIOPH, MOPCHKE
cepenosuie, Yopue mMope.

babun b., Yeanwk A., Ilnomnuxoe A. Ilokywenue na annexcuio Kpvima
U NPAeoeas 3auwuma MopcKoil oKpyscaioueit cpeovl. — Cmamas.

CraThs TOCBSIICHA OIPENCICHUI0 OCOOCHHOCTEH MEXaHW3MOB IPaBOBON
3aMUTHl MOPCKHUX SKOCHCTEM, MPUJIeraroInuX K KppIMCKOMY MOJIyOCTPOBY, U pa3-



52 LEX PORTUS VOL7 ISS1 2021

paboTKe COOTBETCTBYIONIMX MpeIokeHHH. Ee aBTopbl 0TOOpasuiy U ImpoaHaiu-
3MPOBAJIM BOIIPOCHI, CBSI3aHHBIC C BBI30BAMHU IS 9KoJIoruy YepHoro 1 A30BCKOTO
MOpel B YCIIOBHSIX MEXIOCylapCTBEHHOTO KOH(HKTa. B crathe oToOparkeHsl
TEKyIIMEe MEXyHapOJHO-TIPAaBOBBIC MPOLECCHI, Hayarble YKPaMHOW B 3TOM
HalpaBJIeHUH, U MPEAJIOKEHBI JOIOIHUTEILHBIC TIPABOBBIE U OPraHM3alMOHHbIC
MeEpBbI 110 YCOBEPIICHCTBOBAHHUIO PEarHpOBaHUSI YKPAaWHBI M JIPYTHX IHBHIN30-
BaHHBIX TOCY/IAPCTB MUPa Ha CIOKUBIIYIOCS CUTyaluio. B crarbe jpokazaHo, 4to
HBIHEITHHE MEXaHM3MbI MEX/yHapOIHOTO TIpaBa MpaB YeI0BEKa U MEKTyHapOI-
HOTO HKOJIOTHYECKOT0 IpaBa IJI0X0 MPUMEHNUMBI K JIaHHBIM BOIIPOCaM, TIOCKOJIBKY
TpeOyIOT MpEeABapUTEIBHOTO COIVIACHs JIPYTrOro TOCYNapCTBa-y4acTHUKA KOH-
¢umukra. CraThst OTpaXkaeT KIIOYEBBIC BBI3OBBI JUII MOPCKOW CpEIlbl, BKIIOYAs
HEKOHTPOJIMPYEMOE PHIOOIOBCTBO, COPOC CTOYHBIX BOJA MPHOPEKHBIX TOPONIOB,
3HAUUTENIFHOE 3arps3HEHHE B CBS3M C JIeSTENbHOCThIO UepHOMOpcKoro ¢uora
U HEKOHTPOJHMPYEMYI0 paboTy OypOBBIX YCT@HOBOK, YHHYTO)KCHHE YHUKAaIIb-
Horo Mopckoro qHa Kapkuuurtckoro u KanaMHuTCKOro 3aJIMBOB, UX 3arpsi3HEHHE
XMMHUYECKOH NMpoMBINIIeHHOCThI0O CeBepHOro KpbimMa, cTpOUTENLCTBO ONPECHU-
TENBHBIX YCTAHOBOK Ha IOJYOCTPOBE, HCKYCCTBEHHOE MCIIOIb30BaHUE BHEUIHUX
rpaHuI] puieraronmx K KpbIMy MOPCKUX 3allOBEHBIX TEPPUTOPHUH JUISl PACILIH-
PEHUST TEPPUTOPHAIBHBIX MpeTeH3ui Poccun. YcTaHOBIEHHBIE MEKTYHAPOIHBIM
MOPCKHM TIPaBOM MEXaHU3MBI, UCTIONb3yeMble YkpauHoi ¢ 2015 roza, Takue Kak
nemno Ne 2017-06 “Crnop o mpaBax MpHOpEKHOTO rocyaapcTsa B UepHoMm Mope,
A3zoBckoM Mope 1 KepueHCKOM ITposiBe” B CIICIMaIbHOM apOUTpake B COOTBET-
ctBuu ¢ Konsennuer OOH no mopckomy mpaBy 1982 r., okazanuch HE CIMIITKOM
9 PEKTUBHBIMU JUIsl PEIICHUs] SKOJIOTHUECKMX BOMPOCOB. B crarhe noka3biBa-
etcst, uto B jese Ne 2017-06 apOoutpask mpu3HaJl OTCYTCTBHE COOCTBEHHOM FOPHUC-
JMKIIMY B OTHOIICHWW KOHBEHIIMOHHBIX TpeOOBaHWII YKpauHBbI KaKk MpUOpexk-
HOTO rocynapcTsa aisi KpeIMCKOro MoiyocTpoBa, BKJIIOYAsi COOTBETCTBYIOIIHE
BOIPOCHI MOPCKOW DKOJIOTMHU. ABTOPBI MPEAJIararoT Ha4aTh MOJATrOTOBKY K ITOCIIe-
JYIOIEMy NPUMEHEHHIO YKpauHOW MEXaHW3MOB, YCTaHOBJICHHBIX KoHBeHIMeH
OOH o 3amperieHry BOGHHOTO JIHOO JII000r0 MHOTO BPAXKIACOHOTO MCIONIb30Ba-
HUS CPEJICTB BO3/CUCTBUS Ha MPUPOJHYIO cpeny 1976 roga. B crathe olieHEHBI
COOTBETCTBYIOIIME PUCKH U BO3MOXKHBIC PE3YyJIBTaThl TAKOBOTO MOTECHIHAIBHOTO
UCIIONIb30BaHMSI.

Kntwouesvie cnosa: Azosckoe mope, apOuTpaxkHblid cya, Kpsim, Mexrocynap-
CTBEHHBIH KOH(JIMKT, MEXIyHapOIHBIC IPABOBHIEC CIIOPBI, MOPCKast OKPYIKaIOIIas
cperna, Cpe/iCTBa BO3ACHCTBHUS Ha OKPY KaoIIyIo cpely, UepHoe Mope.



Current Issue
Lex Portus 7(1)' 2021

Lex Portus Vel 7 Issue 1 2021
nitps://dol.org/10.26886/2524-101X.7.1.2021

2 articles in this Issue

The Award Concerning Jurisdiction in the Coastal State Rights Dispute Between Ukraine and Russia: What Has Been Decided and What to
Expect Next
Dmiytro Kova

Attempted Annexation of Crimea and Maritime Environment Legal Protection
Borys Babin, Andrii Chvaliuk, Olexly Plotnikav



	92c64aa67a5d79128a8d5b8e308840d1d91cdf01a3f1d223818eaaa78638022a.pdf
	92c64aa67a5d79128a8d5b8e308840d1d91cdf01a3f1d223818eaaa78638022a.pdf

